K ANSAS
CRIMINAL PROCEDURE
Vor. 1 REVIEW 984

SUrRVEY OF 1983 Cases DECIDED BY:

UNITED STATES SUPREME COURT

CourT oF APPEALS FOR THE TENTH CIrRcCUIT
Kansas SUPREME COURT

Kansas CourT OF APPEALS

UNIVERSITY OF KANSAS ScHooL oF Law

CriMINAL JusTicE CLINIC



No portion of this publication may be reproduced without prior written
permission from the Dean of the University of Kansas School of Law.



UNIVERSITY OF KANSAS
SCHOOL OF LAW

MEMBERS OF THE FACULTY
1983-84

Michael J. Davis
Dean and Professor of Law.
B.A. 1964, Kansas State; J.D. 1967, Michigan.
Fred B. Lovitch

Associate Dean and Professor of Law.
B.S. 1962, Pennsylvania; LL.B. 1965, Pennsylvania.

Terry L. Bullock

District Judge, Shawnee County District Court,
and Lecturer in Law. B.A. 1961, Kansas State;
LL.B. 1964, Kansas.

Robert Clair Casad

Kane Professor of Law. B.A. 1950, Kansas; M. A.
1952, Kansas; J.D. 1957, Michigan; S.J.D. 1979,
Harvard.

Barkley Clark
Robert A. Schroeder Distinguished Professor of
Law. B.A. 1962, Amherst; LL.B. 1965, Harvard.

George Cameron Coggins
Professor of Law. B.A. 1963, Central Michigan;
J.D. 1966, Michigan.

Gerald L. Cooley
Lecturer in Law. B.S. 1958, Kansas; J.D. 1959,
Kansas.

Sandra Jo Craig
Associate Professor of Law. B.A. 1971, New Mex-
ico; J.D. 1974, New Mexico.

Phillip E. DeLaTorre
Associate Professor of Law. B.A. 1975, Kansas;
J.D. 1978, Harvard.

Martin B. Dickinson, Jr.
Professor of Law. B.A. 1960, Kansas; M.A. 1961,
Stanford; J.D. 1964, Michigan.

Robert L. Glicksman

Associate Professor of Law. A.B. 1973, Union
College; M.A. 1974, Harvard; J.D. 1977, Cor-
nell.

Raymond A. Goetz
Professor of Law. J.D. 1950, Chicago; M.B.A.
1963, Chicago.

Webster L. Golden

Lecturer in Law. B.A. 1966, Kansas; J.D. 1969,
Virginia.

David Gottlieb

Associate Professor of Law and Director, Defender
Clinic. B.A. 1969, Oberlin College; J.D. 1974,
Georgetown.

Edwin W. Hecker, Jr.
Professor of Law. B.A. 1966, Oakland; J.D. 1969,
Wayne State; LL.M. 1970, Harvard.

Francis H. Heller

Roy A. Roberts Professor of Law and Political
Science. M.A. 1941, Virginia; J.D. 1941, Vir-
ginia; Ph.D. 1948, Virginia.

Robert H. Jerry, II
Associate Professor of Law. B.S. 1974, Indiana
State; J.D. 1977, Michigan.

Thomas K. Jones
Lecturer in Law. B.S. 1970, Kansas; J.D. 1974,
Kansas.

William A. Kelly
Professor of Law.
1949, Kansas.

Philip C. Kissam
Professor of Law.

1968, Yale.
Keith G. Meyer

Professor of Law.

J.D. 1967, Jowa.

John F. Murphy
Professor of Law.
1962, Cornell.

John C. Peck
Professor of Law. B.S. 1968, Kansas State; J.D.
1974, Kansas.

Dennis D. Prater
Lecturer in Law. B.A. 1969, Kansas; J.D. 1973,
Kansas.

B.A. 1942, Kansas; LL.B.

B.A. 1963, Amherst; LL.B.

B.A. 1964, Cornell College;

B.A. 1959, Cornell; LL.B.

Laurence M. Rose

Professor of Law. B.A. 1969, State University of
New York (Stony Brook); J.D. 1972, New York
University.

James P. Rowles

Visiting Associate Professor of Law. A.B. 1967,
Stanford; J.D. 1972, Stanford; J.S.M. 1976,
Stanford.



Irma Stephens Russell

Lecturer in Law. B.A, 1969, Kansas; M.A. 1972,
Kansas; B.S. 1974, Kansas; ].D. 1980, Kansas.
Peter C. Schanck

Professor of Law and Law Library Director. B.A.
1960, Dartmouth College; J.D. 1963, Yale;
M.L.S. 1972, Maryland.

Elinor P. Schroeder

Professor of Law. B.A. 1968, Michigan; ]J.D.
1974, Michigan.

Sidney A. Shapiro

Professor of Law. B.S. 1970, Pennsylvania; ]J.D.
1973, Pennsylvania.

Deanell R. Tacha

Vice Chancellor for Academic Affairs and Profes-
sor of Law. B.A. 1968, Kansas; J.D. 1971, Michi-
gan.

Emil A. Tonkovich

Associate Professor of Law and Director, Criminal
Justice Clinic. B.A. 1973, Indiana University;
J.D., summa cum laude, 1977, Notre Dame.
William E. Westerbeke

Professor of Law. B.A. 1964, Bowdoin; M.A.
1968, Middlebury; J.D. 1970, Stanford.

Marilyn V. Yarbrough o
Professor of Law. B.A. 1966, Virginia State Col-
lege; J.D. 1973, California (Los Angeles).

RETIRED FACULTY

Frederick James Moreau )
Dean Emeritus and Professor of Law Emeritus.
Ph.B. 1922, Wisconsin; LL.B. 1924, Wisconsin;
LL.M. 1937, Columbia.

Charles H. Oldfather
Professor of Law Emeritus. B.A. 1941, Nebraska;
LL.B. 1948, Harvard.

William R. Scott
Professor of Law Emeritus. B.A. 1930, Harvard;
LL.B. 1933, Harvard.

Earl B. Shurtz

Professor of Law Emeritus. B.A. 1951, Kansas;
J.D. 1956, Kansas.

Paul E. Wilson

Kane Professor of Law Emeritus. B.A. 1937,
Kansas; M.A. 1938, Kansas; LL.B. 1940, Wash-
burn.



K ANSAS
CRIMINAL PROCEDURE
REVIEW

Editor in Chief

Emil A. Tonkovich

Associate Professor of Law

Associate Editors

John E. Angelo Edward C. Fensholt
Mary Phelps Dugan James P. Gerstenlauer
Michael L. Riggs

Staff Members
Carol J. Bacon Richard A. Macias
Peggy Glazzard Amy A. McGowan
Vincent L. Gualtier Mary Ann Neath
Donald J. Hanson Stacy Parkinson
Mark A. Knight Dell M. Shanahan
Linda C. Lahman Roxann E. Tate

Editorial Consultants

Robin D. Fowler L. Eric Johnson
Assistant District Attorney Trial Attorney
Douglas County, Kansas U.S. Department of Justice

111



PREFACE

In 1982 the Criminal Justice Clinic was founded at the University
of Kansas School of Law. The Clinic trains third-year law students
who are interested in practicing criminal law. The students are
assigned to state and federal prosecutors’ offices in Kansas and
perform prosecutorial duties under the supervision of the prosecutors.
In addition, the students are taught trial advocacy in the law school.
This year the students, under faculty supervision, have published the
first annual Kansas Criminal Procedure Review.

The Review is a survey of criminal procedure emphasizing recent
cases. Since it is designed for the Kansas practitioner, only federal and
Kansas law is included. The Review is organized according to the
chronology of the criminal process. Each chapter includes a brief
introduction which gives a general overview of the law and cites
significant case law, statutes, and rules. Following the introduction is
a survey of relevant 1983 cases decided by the United States Supreme
Court, the Tenth Circuit Court of Appeals, the Kansas Supreme
Court, and the Kansas Court of Appeals. The major cases are
analyzed and the holdings of the other cases are listed.

Due to factors inherent in an initial publication, this first volume
of the Review is a relatively modest effort. In next year’s volume, the
introductions to the chapters will be expanded, especially those
pertaining to investigation and police practices. An appendix contain-
ing the Federal Rules of Criminal Procedure and Chapter 22 of the
Kansas Statutes Annotated will also be included.

The purpose of the Clinic and the Review is not only to educate
law students, but also to assist and ultimately improve the Kansas
criminal justice system. Any support or suggestions which would
further these purposes would be greatly appreciated.

March 1, 1984 Emil A. Tonkovich
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I. INVESTIGATION AND POLICE
PRACTICES

A. Arrest, Search and Seizure

The fourth amendment protects individuals against unreasonable
searches and seizures by the government.! This protection applies to
any interest in which an individual has a reasonable expectation of
privacy.? Generally, searches and seizures must be based on probable
cause and made pursuant to a warrant.?

Arrests are ‘‘seizures’’ within the fourth amendment.* An arrest
must be based on probable cause.> A warrant is not required if the
arrest occurs in a public place.® Absent exigent circumstances or
consent, however, an arrest warrant is required to arrest a defendant
in his home.? Furthermore, absent exigent circumstances or consent,
a search warrant is also required to arrest a defendant in a third
party’s home.8

A search generally must be made pursuant to a warrant based on
probable cause.® The warrant must be issued by a neutral and
detached magistrate capable of determining probable cause.!? Addi-
tionally, the warrant is required to describe with particularity the
place to be searched!! and the things to be seized.!?

Although the fourth amendment generally requires that searches be
based on probable cause and be made pursuant to a warrant, there
are exceptions to both requirements. Emergency searches!? and
automobile searches!* do not require a warrant, but must be based
on probable cause. The following searches require neither a warrant

1 The fourth amendment provides: ‘‘The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizures, shall not be violated,
and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be seized.”” U.S.
CONST. amend. IV.

2 Katz v. United States, 389 U.S. 347, 351-53 (1967).

3 U.S. CONST. amend. IV.

* United States v. Cortez, 449 U.S. 411, 417 (1981).

5 See generally id. at 417-18.

6 United States v. Watson, 423 U.S. 411, 414, 416-17 (1976).

7 Payton v. New York, 445 U.S. 573, 576 (1980).

8 Steagald v. United States, 451 U.S. 204, 205-06 (1981).

9 U.S. CONST. amend. IV.

10 Shadwick v. City of Tampa, 407 U.S. 345, 350 (1972).

1 Steele v. United States, 267 U.S. 498, 501 (1925).

12 Go-Bart Importing Co. v. United States, 282 U.S. 344, 357 (1931).

13 United States v. Santana, 427 U.S. 38 (1976).

14 United States v. Ross, 456 U.S. 798 (1982).
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. . ¢ : )
nor probable cause: searches incident-to-arrest,!> ‘‘stop and frisk
searches, !¢ ‘‘plain view’’ searches,!? inventory searches,1® and con-
sent searches.!9

United States Supreme Court

United States v. Knotts, 103 S. Gt. 1081 (1983).

A “beeper’’ installed in a container may be monitored by law
enforcement officers while the container is transported on public
roadways. )

Minnesota law enforcement officers installed a beeper inside a
chloroform container later sold to Armstrong, a suspected manufac-
turer of illicit drugs. Armstrong picked up the container and loaded 1t
into his car. The officers followed Armstrong to the defegdant’s
Wisconsin cabin by maintaining visual surveillance and monitoring
the beeper signals. At times the officers lost visual contact of the car
and were forced to rely only on the beeper. After three days of
intermittent visual surveillance of the cabin, the officers obtained a
search warrant. Executing the warrant, they discovered a drug
laboratory in the cabin. Officers found the container in which the
beeper was installed outside the cabin. The defendant claimed the
warrantless monitoring of the beeper violated the fourth amendment
and sought to suppress the evidence.

The United States Supreme Court held that monitoring the beeper
constituted neither a search nor a seizure under the fourth amend-
ment. The Court explained that persons who invoke fourth amend-
ment protections must show that government action invaded their
reasonable expectation of privacy. Persons traveling in an automobile
on public streets are exposed to observation. The beeper is merely a
more effective way of observing what is already public. The govern-
ment made limited use of the beeper signal. The beeper did not reveal
information about any movement within the cabin. The Court

refused to decide whether the warrantless installation of the beeper
violated the fourth amendment.

Florida v. Royer, 103 S. Ct. 1319 (1983).

When police officers have a ‘‘reasonable suspicion of criminal
activity’’ based on a ‘‘drug courier profile,”’ they may approach an
individual in a public place, identify themselves as police officers, and
ask to see the individual’s identification. The encounter is either
consensual and, thus, not a seizure, or it is a type of investigative stop
authorized by Terry v. Ohio, 392 U.S. 1 (1968). If, however, the

!5 Chimel v. California, 395 U.S. 752 (1969).

16 Terry v. Ohio, 392 U.S. 1 (1968).

!7 Coolidge v. New Hampshire, 403 U.S. 443 (1971) (plurality opinion).
18 South Dakota v. Opperman, 428 U.S. 364 (1976).

19 Schneckloth v. Bustamonte, 412 U.S. 218 (1973).
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encounter escalates beyond a Terry-type stop into a custodial inter-
rogation, it must be based on probable cause.

Narcotics detectives stopped the defendant (Royer) in a public area
of Miami International Airport because his appearance, mannerisms,
luggage, and actions fit a ‘‘drug courier profile.”” They identified
themselves as police and asked the defendant to speak with them.
Upon request, but without oral consent, the defendant gave his airline
ticket and driver’s license to the detectives. The ticket bore the name
‘“Holt’’; the name on the driver’s license was ‘‘Royer.”” When asked
about the discrepancy, the defendant explained that a friend had
made the reservation in the name ‘‘Holt.”” The defendant became
noticeably more nervous. The detectives told the defendant that they
believed he was transporting narcotics. They retained the defendant’s
ticket and driver’s license and asked him to accompany them to a
small room nearby. The defendant said nothing, but went with the
detectives. The detectives brought the defendant’s luggage to the
room without seeking his consent. When one detective asked the
defendant to consent to a search of the luggage, he remained silent,
but produced a key and unlocked one suitcase. The suitcase contained
drugs. The defendant consented to a request to break the lock on a
second suitcase. It also contained drugs. Detectives then arrested the
defendant. At trial, the defendant sought to suppress the drugs.

In a plurality opinion, the United States Supreme Court found that
the police had exceeded the limits of a 7erry investigative stop and held
that the defendant’s consent was ineffective to justify the search. The
Court explained that the validity of the search depended upon the
defendant’s consent. Police could approach the defendant in a public
place and question him without ‘‘seizing’’ him under the fourth
amendment. The defendant, however, would be free to refuse to
answer and could even decline to listen to the questions. A refusal to
answer would not provide the reasonable, objective grounds required
for even a momentary detention. In contrast, the Court also noted
that ‘‘reasonable suspicion of criminal activity warrants a temporary
seizure for the purpose of questioning limited to the purpose of the
stop.”” 103 S. Ct. at 1324. Reasonable suspicion of criminal activity
cannot, however, justify custodial interrogation; probable cause is
required. The arresting officer testifed that he did not have probable
cause prior to opening the suitcases. The plurality found that not only
had the defendant been seized before giving his consent to the search,
but also that the police had gone beyond the limits of a TZerry
investigative stop. Because the defendant’s consent was tainted by the
illegal police conduct, the evidence should have been suppressed. The
Court focused on the officers’ conduct after the initial stop in the
airport, but before the formal arrest. The police took the defendant’s
ticket, identification, and luggage and led him to a small room. They
never told him that he was free to go. For all practical purposes the
defendant was under arrest. The consent given after the arrest was
neither voluntary nor effective and did not justify the search.
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Illinois v. Gates, 103 S. Ct. 2317 (1983).

The rigid ‘‘two-pronged’’ test of Aguilar v. Texas, 378 U.S. 108
(1964), and Spinelii v. United States, 393 U.S. 410 (1969), is aban-
doned. To determine if an informant’s tip establishes probable cause
for a search warrant, the issuing magistrate must make a practical,
common sense decision whether, based on the totality of the circum-
stances presented in the affidavit, a fair probability exists that
contraband or evidence of a crime will be found in a particular place.

The Bloomingdale, Illinois Police Department received an anony-
mous letter that stated the defendants sold illegal drugs. The letter
described in detail the routine the defendants followed in traveling to
Florida, picking up the drugs, and returning to Bloomingdale where
they sold them. According to the letter, the defendants transported
over $100,000 in drugs per trip. The author further claimed that the
defendants had over $100,000 in drugs in the basement of their home.
On the basis of the information in the letter, police corroboration of
many of the details, and police surveillance of the defendants’
suspected drug-buying trip to Florida, a search warrant was issued for
the defendants’ car and residence. The searches revealed 350 pounds
of marijuana in the car, and marijuana, weapons, and other contra-
band in the home. All of these items were eventually suppressed on
the ground that the affidavit for the search warrant failed the 4guilar-
Spinelli test for probable cause.

The United States Supreme Court rejected the strict interpretation
of the Aguilar-Spinelli test and reversed the lower court’s suppression of
the items seized. The Aguilar-Spinelli test required that the affidavit
establish the means by which the informant acquired his information
and the veracity of the informant or the reliability of his information.
The Court abandoned the Aguilar-Spinelli test, refusing to bind the
concept of probable cause to such a strict set of rules. The Court
explained that veracity or credibility should not be analyzed sepa-
rately, but should be considered with the basis of knowledge in a
practical, common sense analysis of the totality of the circumstances.
A common sense examination of all the circumstances leads to a
“‘balanced assessment of the relative weights of all the various indicia
of reliability attending an informant’s tip.”” 103 S. Ct. at 2330. This
practical approach prevents the focusing of undue attention on details
that should not be isolated from other, more relevant facts included in
the affidavit.

Illinois v. LaFayette, 103 S. Ct. 2605 (1983).

Police officers may make a warrantless search of any container or
article in the possession of an arrestee at the stationhouse, provided
the search is made for inventory purposes and is conducted pursuant
to routine administrative procedures.

Police officers arrested the defendant for disturbing the peace. An
officer at the stationhouse searched the defendant’s shoulder bag and
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found several amphetamine pills. The defendant, claiming that his
fourth amendment rights had been violated, sought suppression of the
drugs.

The United States Supreme Court refused to suppress the evi-
dence. Noting that South Dakota v. Opperman, 428 U.S. 364 (1976),
established the inventory search of impounded vehicles as a valid
exception to the warrant requirement, the Court extended the
Opperman principle to include the warrantless stationhouse search of
containers or articles carried by arrestees. The Court held that the
search of arrestees and their personal effects for inventory purposes
does not violate the fourth amendment. Neither probable cause nor a
warrant is required because the search is for inventory purposes. The
Court, balancing the defendant’s fourth amendment interests against
the relevant government interests, found that the search safeguarded
several strong government interests, including: protection of the
arrestee’s property, deterrence of false claims of theft or damage,
prevention of possible harm to other inmates, and verification of
identity. The Court held that although these interests could have been
protected by less intrusive means, the issue was not what could have
been achieved, but what the fourth amendment requires. Thus, even
though less intrusive means are available, failure to use them does not
make the search unreasonable. The Court refused to set specific
guidelines for inventory searches, opting instead to allow individual
police departments to establish their own procedures.

United States v. Place, 103 S. Ct. 2637 (1983).

When a law enforcement officer’s observations lead to an articula-
ble suspicion that luggage contains illicit drugs, the officer may seize
and briefly detain the luggage to perform a limited investigation short
of a full search.

Drug Enforcement Administration agents stopped the defendant as
he arrived at La Guardia Airport from Miami. The agents told the
defendant that, based on their own observations and on information
given to them by Miami police, they believed he was carrying
narcotics. When the defendant refused to consent to a search of his
luggage, the agents seized the luggage and took it to Kennedy Airport
where, approximately ninety minutes later, a trained narcotics dog
performed a ‘‘sniff test.”” The dog reacted positively to one of the
bags. Because it was Friday, the agents held the luggage until Monday
morning when they obtained a search warrant. Agents found more
than one thousand grams of cocaine in the bag. The defendant sought
to suppress the cocaine as the fruit of an unconstitutional seizure of his
luggage.

The United States Supreme Court acknowledged the general rule
that the warrantless seizure of personal property is per se unreason-
able under the fourth amendment, but recognized certain exceptions.

Citing Terry v. Ohio, 392 U.S. 1 (1968), the Court asserted that a
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limited seizure of a person is permissible despite the absence of
probable cause, when a reasonable, articulable suspicion of criminal
activity exists. The Court extended the Terry principle to investigative
detentions of luggage suspected of containing illicit drugs. Therefore,
an officer may briefly detain a person’s luggage when he has
reasonable suspicion that the luggage contains narcotics. The inher-
ently transient nature of drug courier activity at airports rendered this
extention of the Terry doctrine essential to effective criminal investiga-
tion. Whether the detention of personal property in other situations
absent probable cause offends the Constitution depends on the
‘‘context of a particular law enforcement practice.’”” 103 S. Ct. at
2643.

Despite the government’s compelling interest in controlling drug
traffic, the Court held that the ninety-minute detention of the
defendant’s luggage, without probable cause, was too intrusive in
duration and, thus, violated the fourth amendment. The Court noted
that the duration of the detention, because of the absence of a diligent
pursuit of the investigation by the agents, was alone sufficient to
render the seizure unreasonable. In evaluating the agents’ diligence
the Court considered the failure of the agents to inform the defendant
where his baggage was to be taken, the length of time he might be
dispossessed, and how the bags would be returned to him. The Court
found, however, that ‘‘some brief detentions of personal effects may
be so minimally intrusive of Fourth Amendment interests that strong
countervailing governmental interests will justify a seizure based only
on specific articulable facts that the property contains contraband or
evidence of a crime.”” 103 S. Ct. at 2644.

Michigan v. Long, 103 S. Ct. 3469 (1983).

Police officers acting incident to a lawful investigatory stop of an
automobile may search those areas of the passenger compartment in
which a weapon may be placed or hidden if the officers have a
‘“‘reasonable belief based on ‘specific and articulable facts’ . . . [that]
the suspect is dangerous and [that] the suspect may gain immediate
control of weapons.’’ 103 S. Ct. at 3480.

Two police officers patrolling a rural area after midnight observed a
speeding car traveling erratically swerve off the road into a shallow
ditch. The officers stopped to investigate. The defendant, the driver
and sole occupant of the car, met the officers at the rear of the vehicle.
He appeared to be under the influence of alcohol or drugs and did not
respond to the officers’ request for his vehicle registration. The
defendant then turned and walked toward the open door of his car.
The officers followed him and saw a large hunting knife on the
floorboard. After frisking the defendant and finding no weapons, an
officer shined a flashlight in the car. He noticed something protruding
from under the car’s armrest. The officer entered the vehicle, lifted
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the armrest, and discovered a pouch containing what appeared to be
marijuana. During the search of the vehicle and prior to his arrest, the
defendant was under the control of the second officer.

The United States Supreme Court, refusing to suppress the
marijuana, held that the need to ensure the safety of police officers
and others justified the search of the vehicle’s interior for weapons. In
Terry v. Ohio, 392 U.S. 1 (1968), the Court upheld the validity of a
limited, protective, pat-down search of persons for weapons in the
absence of probable cause to arrest because of the need for law
enforcement officers to protect themselves and others. Noting that
roadside stops are particularly hazardous for police and that weapons
near a suspect in his car are just as dangerous as those on his person,
the Court extended the Zerry principle to vehicle searches. The Court
stressed that police may not conduct automobile searches after every
investigative stop. A search of an automobile following an investiga-
tive stop is justified only if the officer has an ‘‘articulable and
objectively reasonable belief that the suspect is potentially dan-
gerous.”” 103 S. Ct. at 3481. Police control of the suspect does not
preclude the lawful Terry-type search of the vehicle’s interior. The
Court reasoned that a suspect under police control might break away
and retrieve a weapon from his vehicle or, because he is not under
arrest, he might re-enter the vehicle and gain access to a weapon. The
Court limited its decision to searches of the passenger compartment of
an automobile and declined to address the validity of a search of the
trunk.

Texas v. Brown, 103 S. Ct. 1535 (1983).

Law enforcement officers may make a warrantless seizure of a tied-
off, opaque balloon lying on the seat of a lawfully stopped car if the
officers are lawfully present at the location, the discovery is inadver-
tent, and the nature of the balloon provides the officers with probable
cause to associate it with criminal activity.

United States v. Villamonte-Marquez, 103 S. Ct. 2573 (1983).

United States Customs agents’ suspicionless boarding of a sea-
bound sailboat in domestic waters to check its manifest and documen-
tation pursuant to 19 U.S.C. 1581(a) is reasonable and does not
violate the fourth amendment.

United States v. Place, 103 S. Ct. 2637 (1983).
A canine ‘‘sniff search’ of private property located in a public
place does not constitute a search under the fourth amendment.

Illinois v. Andreas, 103 S. Ct. 3319 (1983).

Under proper conditions, the warrantless reopening by law en-
forcement officers of a container that has already been lawfully
opened and found to hold contraband does not violate the fourth
amendment.
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Court of Appeals for the Tenth Circuit

United States v. McCranie, 703 F.2d 1213 (10th Cir. 1983).

Police have the ‘‘reasonable suspicion’’ required to lawfully detain
a person when the person demonstrates ‘‘drug courier profile”
characteristics and has a criminal record.

A narcotics agent questioned the defendant in the Atlanta airport.
He notified agents in Tulsa, the defendant’s destination, of his
suspicions that the defendant was carrying illicit drugs. The agent also
informed the Tulsa agents that the defendant had a criminal record
which included arrests for sale and possession of narcotics, grand
larceny, and aggravated assault. A federal narcotics agent and two
police officers met the defendant in Tulsa. They asked to search the
defendant’s suitcase, but he refused. The police detained the defen-
dant and summoned a dog trained to detect contraband. The dog
arrived within two minutes and detected drugs in the suitcase. At trial
the defendant moved to suppress the drugs. He claimed that his
detention prior to the dog’s arrival was a ‘‘seizure,”’ but that “‘there
were no articulable, objective observations of his behavior that gave
the police a reasonable suspicion that he had committed a crime.”
703 F.2d at 1216. Thus, the defendant argued that his unlawful
detention tainted the narcotics seizure.

The Court of Appeals for the Tenth Circuit held that the detention
was not unlawful. The court did not decide whether the detention was
a seizure under the fourth amendment. The court noted, however,
that if the detention had been a seizure, the ‘‘drug courier profile’’
characteristics exhibited by the defendant, combined with his crimi-
nal record, established ‘‘reasonable suspicion’’ justifying the seizure.

Smith v. Oklahoma City, 696 F.2d 784 (10th Cir. 1983).
An arrest warrant based on probable cause established solely from
hearsay evidence is valid if the hearsay has indicia of reliability.

United States v. Skipworth, 697 F.2d 281 (10th Cir. 1983).

A tape-recorded telephone conversation between the defendant and
a Government witness is admissible when the witness voluntarily
consents to the recording.

United States v. Lee, 700 F.2d 424 (10th Cir. 1983).

Law enforcement officers may make a warrantless search of an
arrestee’s motel room, after the rental period has expired, even
though the officers had an opportunity to apply for a warrant.

United States v. Cuaron, 700 F.2d 582 (10th Cir. 1983).

In determining whether exigent circumstances existed for a war-
rantless search, courts must consider the searching officers’ ability to
obtain a telephone warrant. A warrantless search is justified if time is
too critical to obtain a telephone warrant.
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United States v. McCranie, 703 F.2d 1213 (10th Cir. 1983).

A narcotics agent’s questioning of a defendant constitues a mere
police-citizen contact, not a seizure, when the questioning takes place
in a public waiting area at an airport, there is no overt display of
police authority, neither the defendant’s ticket nor his wallet is seized,
and the entire encounter takes only a short time.

United States v. McCranie, 703 F.2d 1213 (10th Cir. 1983).
A dog sniff of luggage, which police suspect contains contraband, is
neither a search nor a seizure under the fourth amendment.

United States v. Long, 705 F.2d 1259 (10th Cir. 1983).

A police officer may stop and briefly question the occupants of an
automobile if he has a reasonable, articulable suspicion that criminal
activity may be afoot.

United States v. Jones, 707 F.2d 1169 (10th Cir.), cert. denied, 104 S.
Ct. 184 (1983).

Law enforcement officers may search an abandoned satchel because
an individual who voluntarily abandons a satchel relinquishes any

expectation of privacy in it.

United States v. Karo, 710 F.2d 1433 (10th Cir. 1983).

Individuals have a legitimate expectation of privacy that objects
coming into their rightful ownership do not have electronic devices
attached to them. The warrantless use of a beeper to monitor the
location of noncontraband inside private residences or other protected
places is an unconstitutional search or seizure.

United States v. Kerr, 711 F.2d 149 (10th Cir. 1983).

When the authority to authorize applications for wiretaps has been
validly delegated to a particular official, it continues so long as that
official remains qualified.

United States v. Kerr, 711 F.2d 149 (10th Cir. 1983).

Wiretap information is admissible before a grand jury although the
information is related to an offense not authorized by the original
Title III wiretap order. No application to amend the original
authorization is required.

United States v. Gabriel, 715 F.2d 1447 (10th Cir. 1983).

Evidence discovered as a result of observations made by an agent
while looking through a window of a house that he believed was under
construction, in order to determine whether anyone lived there, falls
within the “‘plain view’’ exception to the warrant requirement.

Mason v. United States, 719 F.2d 1485 (10th Cir. 1983).

A search warrant valid on its face may be challenged only on a
showing that the affiant included false statements made knowingly or
in reckless disregard of the truth. The defendant must be given a
hearing if the false statements are necessary to find probable cause.
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Mason v. United States, 719 F.2d 1485 (10th Cir. 1983).

In determining probable cause for a search warrant, the relevant
determination is whether there was sufficient information for a
reasonably cautious person to believe that an offense had been or was
being committed, that is, that there was a showing of reasonable
probability of criminal activity. A prima facie case is unnecessary.

United States v. Tabor, 722 F.2d 596 (10th Cir. 1983).
A warrantless sweep search is valid if the officer, in light of the

surrounding circumstances, has a clear and reasonable suspicion of
danger.

Kansas Supreme Court

State v. Deskins, 234 Kan. 529, P.2d (1983).

Police officers may set up a roadblock to investigate drunk driving
violations provided the roadblock stops all motorists, is conducted
pursuant to an authorized plan, and satisfies a balancing of interests
test.

Police officers set up a roadblock ostensibly to check the licenses of
passing motorists. The actual purpose of the roadblock was to
apprehend drunk drivers. An officer stopped the defendant’s car,
checked the defendant’s license and noticed that he displayed signs of
intoxication. The officer subjected the defendant to a sobriety test.
The defendant failed the test and was arrested for driving under the
influence of alcohol. The defendant claimed that the stop at the
roadblock violated the fourth amendment.

The Kansas Supreme Court held that the stop was valid under the
fourth amendment despite the absence of probable cause or reason-
able suspicion that a violation had been committed. Relying primarily
on Delaware v. Prouse, 440 U.S. 648 (1979), the court found that the
roadblock was conducted properly. The court balanced thirteen
factors in determining whether the state’s interest in curtailing drunk
driving outweighed the motorist’s fourth amendment interests. The
roadblock satisfied this balancing test primarily by fulfilling the two
major requirements for a checkpoint implicit in Prouse. First, since all
motorists were stopped, the roadblock did not involve the ‘‘unbridled

discretion’’ of the police. Second, the roadblock presented only a
minimal intrusion to the motorists.

State v. Jones, 233 Kan. 112, 660 P.2d 948 (1983). )
While executing a search warrant, police may seize evidence In

plain view if all the elements of the ‘“‘plain view’’ doctrine are
satisfied.

State v. Dunn, 233 Kan. 411, 662 P.2d 1286 (1983).
A search warrant affidavit must provide sufficient facts upon which
a magistrate can make an independent determination that probable
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cause exists. The affidavit need not set forth the necessary elements of
a crime.

State v. Hill, 233 Kan. 648, 664 P.2d 840 (1983).

The court presumes that a search warrant affidavit is valid and
factually unchallengeable, unless the affidavit contains materially
false statements which are deliberately or recklessly made.

State v. Walter, 234 Kan. 78, P.2d (1983).
When supported by substantial evidence, a trial court’s finding that
a search warrant affiant’s sworn statements were not made in

deliberate or reckless disregard of the truth may not be disturbed on
review.

State v. Deskins, 234 Kan. 529, P.2d (1983).
Section 15 of the Bill of Rights of the Kansas Constitution is

identical in scope to the fourth amendment to the United States
Constitution.

State v. Deskins, 234 Kan. 529, P.2d (1983).

Police officers, after arresting the occupant of an automobile, may
lawfully make a contemporaneous search of the passenger compart-
ment of the automobile incident to the arrest.

Kansas Court of Appeals

State v. Rose, 8 Kan. App. 2d 659, 665 P.2d 1111 (1983), petition for
review denied (Sept. 8, 1983).

A search warrant affidavit based upon information provided by an
informant should be considered in view of the totality of the
circumstances. The issuing judge should make a common sense
decision whether a fair probability exists that contraband or evidence
of a crime will be found in a particular place.

The defendant was convicted of possession of marijuana with intent
to sell. He appealed, claiming that the search warrant affidavit was
insufficient. The affidavit contained the name and statement of an
informant who had observed contraband in the residence searched.
The informant stated that he had previously helped transport truck-
loads of marijuana to the residence and described in detail criminal
conduct that had occurred in the residence on two other occasions.
The police verified that the criminal conduct had occurred at the time
and 1n the manner described by the informant. The defendant argued
that the affidavit did not adequately show the reliability of the
informant or of the informant’s information as required by Spinellz v.
United States, 393 U.S. 410 (1969) and Aguilar v. Texas, 378 U.S. 108

1964).

( Th<>: Kansas Court of Appeals found the affidavit sufficient under
the test announced by the United States Supreme Court in Illinozs v.
Gates, 103 S. Ct. 2317 (1983). The court stated it would no longer
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follow prior Kansas decisions that applied the “‘two-pronged’’ Aguilar-
Spinelli test and are inconsistent with Gates. Under the Gates test, the
court found that the totality of the circumstances set forth in the
affidavit demonstrated a fair probability that contraband or evidence
of a crime would be found in the place to be searched.

State v. Mitchell, 8 Kan. App. 2d 416, 658 P.2d 1063 (1983).

To support a finding of probable cause, an affidavit for a sear(.:h
warrant to search the defendant’s premises for narcotics must contain
more information than that drugs were purchased from the defendant
on two occasions.

State v. Hayes, 8 Kan. App. 2d 531, 660 P.2d 1387 (1983).
A police officer may legally seize evidence in plain view if he 18
lawfully present when he sees it.

State v. Maley, 8 Kan. App. 2d 553, 662 P.2d 269 (1983). )

An application and supporting affidavit to amend an eavesdropping
order may incorporate the original application, affidavit, and order
without rendering the amendment invalid.

State v. Jacob, 8 Kan. App. 2d 729, 667 P.2d 397 (1983).

A search warrant affidavit which states that a KBI agent had
personally viewed four marijuana plants growing in an open field,
what appeared to be several marijuana stalks trampled by human
feet, several sets of footprints near the field, and that the agent had
heard voices near the field, is insufficient to support a finding of
probable cause.

B. Interrogation Procedures

Three constitutional safeguards apply to interrogation procedures.
They are: the fifth amendment dué process clause,20 the fifth
amendment privilege against self-incrimination,?! and the sixth
amendment right to counsel.?2 _

Fifth amendment due process applies to all interrogation pro-
cedures and requires that statements be voluntarily given.23 The test
for voluntariness is whether, in light of the totality of the circum-
stances, the Government obtained the statement by coercion oOr
improper influence.2*

. be deprived of Iife.

13

The fifth amendment provides that “‘nor shall any person . .

liberty, or property, without due process of law. . . .”> U.S. CONST. amend. V. o
¢! The fifth amendment provides that ‘‘nor shall any person . . . be compelled in any
criminal case to be a witness against himself. . . .”” U.S. CONST. amend. V.

#¢ The sixth amendment provides that ‘‘the accused shall enjoy the right . . . to have the

Assistance of Counsel for his Defence.”” U.S. CONST. amend. V1.
See Rogers v. Richmond, 365 U.S. 534, 539-40 (1961).
4 See Haynes v. Washington, 373 U.S. 503, 513-14 (1963).
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The fifth amendment privilege against self-incrimination applies to
all police custodial interrogations.2> To mitigate the coercive influ-
ences inherent in custodial interrogations, police are required to
advise the defendant of the ‘‘Miranda warnings’’ prior to such
interrogations.26 Subsequent to these warnings, if interrogation
continues without an attorney present and a statement is taken, the
Government has a heavy burden to demonstrate that the defendant
knowingly and intelligently waived his rights.2” The defendant may
exercise his rights immediately or at any time during the interroga-
tion. 28 These warnings do not apply to general on-the-scene question-
ing or to volunteered statements.2°

The sixth amendment right to counsel applies to any police
interrogation initiated after adversarial judicial proceedings have
commenced.3? Interrogation occurs when police deliberately elicit
incriminating statements from the defendant in the absence of his
attorney.3!

United States Supreme Court

Oregon v. Bradshaw, 103 S. Ct. 2830 (1983).

When in the custody of law enforcement officers an accused asserts
his fifth amendment right to counsel, but later volunteers an inculpa-
tory statement, a determination of the admissibility of the statement
involves a two-step analysis: (1) whether the accused initiated conver-
sation with the officers, and (2) whether the accused knowingly and
intelligently waived his previously asserted right to an attorney.

Police officers, investigating the death of a youth whose body was
found in his wrecked pickup truck, asked the defendant to submit to
questioning at the police station. The defendant, after being advised
of his Miranda rights, told investigators that he had provided the
deceased with liquor on the night of the accident. Following his arrest
for furnishing liquor to a minor, the defendant asserted his right to
remain silent and his right to counsel. Questioning stopped immedi-
ately. Sometime later the defendant asked a police officer, ‘“Well,
what is going to happen to me now?’’ The officer clearly explained to
the defendant that he was under no obligation to speak. Despite this
admonition, a conversation between the defendant and the officer
ensued. The officer described the charges and custody procedures to
the defendant and suggested the defendant take a polygraph test.

25 Miranda v. Arizona, 384 U.S. 436, 460-61, 467 (1966).
26 Id. at 444, 467-73.

27 Id. at 475.

28 Id. at 473-74.

29 Id. at 477-78.

30 Brewer v. Williams, 430 U.S. 387, 398-99 (1977).

31 Massiah v. United States, 377 U.S. 201, 206 (1964).
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The next day the defendant failed a polygraph examination. The
test was administered after police had provided a second set of
Miranda warnings and the defendant has signed a written waiver of his
rights. After learning of the test results, the defendant confessed to
having been at the wheel of the pickup truck at the time of the wreck
and to having passed out from intoxication moments before the truck
left the road.

In a plurality decision, the United States Supreme Court held that
when an accused offers an inculpatory statement after asserting his
right to counsel, an inquiry into the admissibility of the statement
involves a two-step analysis. First, the statement must be made after
the accused has ‘‘initiated’”’ conversation with police within the
meaning of Edwards v. Arizona, 451 U.S. 477 (1981). Thus, the
accused must volunteer conversation generally related to the investi-
gation or show a willingness to participate in a general discussion
about the investigation. The conversation must involve more than
statements or inquiries about routine incidents of custody, but the
accused need not volunteer dialogue referring to the subject matter of
the criminal investigation. Second, the prosecution must demonstrate
that the accused knowingly and intelligently waived his previously
asserted right to counsel. A finding of waiver must include a
determination that the accused, not the police, initiated the dialogue.
The Court emphasized that initiation and waiver must be analyzed
separately; ‘‘clarity of application is not gained by melding them
together.”” 103 S. Ct. at 2835. Applying the two-step analysis the
Court found that the defendant initiated conversation with the police
when he asked the officer, ‘““Well, what is going to happen to me
now?’’ Completing the analysis, the Court determined that the
defendant’s waiver of his previously asserted rights was valid.

California v. Beheler, 103 S. Ct. 3517 (1983).
In determining when a person is ‘“‘in custody’’ for Miranda
purposes, the ultimate inquiry is simply whether the suspect has been

subjected to a formal arrest or to equivalent restraints on his freedom
of movement.

Court of Appeals for the Tenth Circuit

Unaited States v. Scalf, 708 F.2d 1540 (10th Cir. 1983).

Knowledge of an accused’s request for counsel made during a
custodial interrogation is imputed to all law enforcement officers who
subsequently speak with the suspect.

After the defendant’s arrest for bank robbery, the arresting officers
advised him of his Miranda rights. He asserted his fifth amendment
right to counsel. Federal agents who were unaware of the request for
counsel interrogated the defendant. The defendant confessed to the
agents after signing a waiver of his Miranda rights. The defendant’s
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motion to suppress his confession was denied, and he was convicted
one month before the United States Supreme Court decided Edwards
v. Arizona, 451 U.S. 477 (1981).

The Court of Appeals for the Tenth Circuit ruled that Edwards,
since it did not announce a new rule of law but merely clarified
principles announced by the Supreme Court in Miranda v. Arizona,
384 U.S. 436 (1966), applies retroactively. Under Edwards, when an
accused asserts his fifth amendment right to counsel he cannot
lawfully be interrogated until his attorney is present, unless he
initiates a conversation about the investigation.

The Tenth Circuit further held that knowledge of a defendant’s
request for an attorney is imputed to all law enforcement officers who
subsequently speak with the accused. To hold otherwise would create
a good faith exception to the exclusionary rule, which the court
declined to do absent direction from the Supreme Court.

Unaited States v. Franklin, 704 F.2d 1183 (10th Cir.), cert. denied, 104
S. Ct. 146 (1983).

Assuming arguendo that adversarial judicial proceedings have be-
gun, the Government does not violate a defendant’s sixth amendment
right to counsel when it obtains incriminating statements by tapping
the phone of a consenting, passive listener.

United States v. Kaatz, 705 F.2d 1237 (10th Cir. 1983).

Evidence obtained during an Internal Revenue Service civil audit
is admissible in subsequent criminal proceedings even though the
agent who conducted the audit did not warn the taxpayer that a
criminal investigation might ensue.

Kansas Supreme Court

State v. Garcia, 233 Kan. 589, 664 P.2d 1343 (1983).

Law enforcement officers may lawfully ask an accused ‘‘routine
police booking questions’’ after the accused has invoked his fifth
amendment right to counsel if the questions are not designed to elicit
an incriminating response.

The defendant was arrested on charges of aggravated battery and
first degree murder. After he was advised of his Miranda rights, the
defendant told the police that he wanted to speak to an attorney.
Questioning immediately stopped. Several hours later a detective
asked the defendant for information necessary to complete a personal
history form. The information included the defendant’s name,
address, physical description, description of his car, names and
addresses of relatives, prior arrests, and the name of his parole officer.
The questioning lasted five minutes. At his trial the defendant
asserted the insanity defense. To rebut the insanity defense, the
detective who questioned him testified about the defendant’s speech
and demeanor during the personal history questioning. The defen-
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dant was convicted on all counts. He appealed, claiming the informa-
tion concerning his speech and demeanor was unlawfully obtained
during the custodial interrogation conducted after he had asserted his
fifth amendment right to counsel.

The Kansas Supreme Court held that the routine questionin g was
not a custodial interrogation under Miranda v. Arizona, 384 U.S . 436
(1966). The court defined ‘‘interrogation’’ as ‘‘express questiorning or
its functional equivalent in the form of ‘any words or actions on the
part of the police . . . that the police should know are likely to elicit an
incriminating response from the suspect.”’’ 233 Kan. at 603, 664
P.2d at 1354 (quoting Rhode Island v. Innis, 446 U.S. 291, 300 (1 980)).
The court concluded that the detective’s questions were desigrnned to
obtain routine background information rather than to elicit an
incriminating response. It emphasized that the questioning was brief,
and that it was not conducted in order to view the defendant’s speech
and demeanor.

State v. Roadenbaugh, 234 Kan. 474, P.2d (1983).

A police officer, for his own protection, may inquire about the
location of a suspect’s weapon before giving Miranda warnings .

The defendant was a homicide suspect. The police dispatcher
broadcast the defendant’s name, description, and that he might be
armed and carrying a suitcase. That same day, an officer saw a man
who matched this description carrying a suitcase. The officer stopped
the man, the defendant, and asked him his name. After the deferndant
responded, the officer ordered him to put the suitcase down and place
his hands against a building. While patting down the defendant, the
officer asked him where his weapon was. The defendant pointed to the
suitcase and then told the officer the weapon was in the suitcase. The
defendant claimed that, because he had not received Miranda wwarn-
ings, the admission of his gesture and verbal statement violated his
fifth amendment privilege against self-incrimination.

The Kansas Supreme Court held that police officers, for pexrsonal
safety reasons, are permitted to ask for the location of weapons before
giving a suspect Miranda warnings. Citing Terry v. Ohzo, 392 UJ .S. 1
(1968), the court stated that police officers may physically seaxrch a
suspect for weapons without giving Miranda warnings. The court
reasoned that asking a suspect the location of a weapon is less
intrusive than physically searching him. The officer, therefore, had
not violated the defendant’s fifth amendment rights.

State v. Miles, 233 Kan. 286, 662 P.2d 1227 (1983).

The defendant’s failure to request a Jackson v. Denno hearing or to
timely object at trial to the admission of his confession on the ground
that it was made involuntarily waives his right to raise that issue for

the first time on appeal, unless the opportunity to object did not exist
before the appeal.
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State v. Price, 233 Kan. 706, 664 P.2d 869 (1983).

General on-the-scene questioning about facts surrounding the
cause of an accident or other general fact-finding questioning of
citizens is not custodial interrogation and, thus, does not require
Miranda warnings.

State v. Taylor, 234 Kan. 401, P.2d (1983).
Questioning to locate a missing person is investigatory interroga-
tion to which Miranda does not apply.

Kansas Court of Appeals

State v. Goering, 8 Kan. App. 2d 338, 656 P.2d 790 (1983), petition for
review denied (April 8, 1983).

When an investigation is focused on a defendant at the time
interrogation begins, any inculpatory statement made by the defen-
dant before Miranda warnings are given, if there is not a knowing and
voluntary waiver, is not admissible at trial as evidence of guilt.

State v. Mzhickteno, 8 Kan. App. 2d 389, 658 P.2d 1052 (1983).

If a police officer may be disciplined for refusing to answer
questions during an in-house, administrative investigation of his
suspected criminal conduct, any statements made are involuntary
and, thus, inadmissible in a subsequent judicial proceeding.

C. Identification Procedures

Two constitutional safeguards apply to identification procedures.
They are the fifth amendment due process clause3? and the sixth
amendment right to counsel.33

Fifth amendment due process applies to all identification pro-
cedures and requires that identifications be reliable.3* To determine
the reliabilty of identifications, a totality of the circumstances test
incorporating five factors is used.33

The sixth amendment right to counsel applies to corporeal identifi-
cation procedures conducted after the initiation of adversarial judicial
proceedings.3¢ Thus, an attorney’s presence is not required at

[

32 The fifth amendment provides that ‘‘nor shall any person . .. be deprived of life,
liberty, or property, without due process of law. . . .”> U.S. CONST. amend. V.

33 The sixth amendment provides that ‘‘the accused shall enjoy the right . . . to have the
Assistance of Counsel for his Defence.”” U.S. CONST. amend. VI.

34 Neil v. Biggers, 409 U.S. 188, 199-200 (1972).

35 1d.

36 United States v. Wade, 388 U.S. 218, 236-37 (1967).
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identification procedures that do not require the defendant’s pres-
ence37 or that occur prior to indictment or other formal charges.38

Court of Appeals for the Tenth Circuit

United States v. Lee, 700 F.2d 424 (10th Cir. 1983).

Photo arrays containing mug shots of other persons and a single,
front-view photograph of the defendant are not impermissibly sug-
gestive and do not taint a witness’ subsequent in-court identification.

Kansas Supreme Court

State v. Shepherd, 232 Kan. 614, 657 P.2d 1112 (1983).

The court should caution the jury about the credibility of an
eyewitness identification when it is critical to the State’s case and
there is a serious question of its reliability.

State v. Mitchell, 234 Kan. 185, P.2d (1983).
An in-court identification can stand on its own, despite a deficient

pretrial identification, if it is based upon a witness’ observation at the
time of the crime.

State v. Maxwell, 234 Kan. 393, P.2d (1983).
A lineup containing only four individuals is not fundamentally
unfair per se and does not violate due process.

State v. Coy, 234 Kan. 414, P.2d (1983).

A pretrial voice identification of a defendant is admissible at trial,
unless the totality of the circumstances indicates that the voice
identification was so impermissibly suggestive as to give rise to a
substantial likelihood of irreparable misidentification.

D. Exclusionary Rule

The exclusionary rule is a judicially-created remedy which prohib-
its the use of evidence obtained by the police through means which
violate the defendant’s fourth, fifth, or sixth amendment rights.3°
The purpose of the rule is to deter illegal police conduct and to
maintain judicial integrity.40

Limitations on the exclusionary rule prevent its strict application.
These limitations apply to situations in which the cost to society of

37 United States v. Ash, 413 U.S. 300, 317-21 (1973).

38 Kirby v. Illinois, 406 U.S. 682, 688-89 (1972) (plurality opinion).
39 See Mapp v. Ohio, 367 U.S. 643, 648 (1961).

10 4. at 656, 659 (1961).
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losing probative evidence outweighs the deterrent effect of the rule.
Under this balancing test, the exclusionary rule has been held
inapplicable to the following situations: grand jury proceedings,*!
civil proceedings,*? and impeachment at trial.*3

Under the ‘‘fruit of the poisonous tree’’ doctrine, the exclusionary
rule excludes not only illegally obtained evidence, but also all
evidence obtained or derived from exploitation of the original il-
legality.#* The test employed under this doctrine is whether the
evidence was obtained by exploitation of the primary illegality or by
means sufficiently attenuated to purge the primary taint.#5 Unless
sufficiently attenuated, the evidence will be excluded.*6 The ‘fruit of
the poisonous tree’’ doctrine is applied in a variety of situations.*’

A defendant must have ‘‘standing’’ to challenge constitutional
violations and thereby benefit from the exclusionary rule.*® The focus
in ‘‘standing’’ inquiries is whether the defendant suffered an actual
violation of his own fourth amendment rights.#® To assert the
exclusionary rule, the defendant must have had a legitimate expecta-
tion of privacy in the area searched.30

Court of Appeals for the Tenth Circuit

United States v. Scalf, 708 F.2d 1540 (10th Cir. 1983).

A search warrant affidavit containing statements unlawfully elicited
from an accused need not be invalidated under the ‘‘fruit of the
poisonous tree’’ doctrine if lawfully obtained information in the
affidavit establishes probable cause for the search.

Kansas Supreme Court

State v. Knapp, 234 Kan. 170, P.2d (1983).

Statements and other evidence obtained from a defendant subse-
quent to an unlawful arrest need not be suppressed as ‘‘fruit of the
poisonous tree’’ when the evidence was obtained with the voluntary
cooperation of the defendant, and the law enforcement officers acted
in good faith.

41 United States v. Calandra, 414 U.S. 338, 349-52 (1974).

#2 United States v. Janis, 428 U.S. 433, 449-54 (1976).

43 Harris v. New York, 401 U.S. 222, 224-26 (1971).

4t Wong Sun v. United States, 371 U.S. 471, 484-85 (1963).

45 Id. at 487-88.

46 Id.

47 Taylor v. Alabama, 457 U.S. 687 (1982); United States v. Crews, 445 U.S. 463 (1980);
Dunaway v. New York, 442 U.S. 200 (1979); United States v. Ceccolini, 435 U.S. 268
(1978); Brown v. Illinois, 422 U.S. 590 (1975).

48 For all practical purposes, ‘‘standing’’ is an issue only in fourth amendment cases.

49 Rakas v. Illinois, 439 U.S. 128, 138-40 (1978).

50 Jd. at 143, 148-49.
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The defendant’s ex-wife and her neighbor were murdered in
Winfield, Kansas. Police suspected the defendant, then a sergeant in
the Army, of involvement in the crimes. The police notified military
authorities at Ft. Huachuca, Arizona, the defendant’s duty station, of
their suspicion. Military authorities located the defendant and took
him to the military police station. KBI agents asked the military
police to make the defendant available for questioning the next day.
After checking with a military attorney, the military police agreed to
detain the defendant overnight. The KBI agents arrived the next day
to question the defendant. The agents twice advised the defendant of
his Miranda rights, and after signing a waiver of rights form from
which he excised a provision agreeing to answer questions, the
defendant provided the agents with a written statement. He also gave
the agents oral and written permission to search his barracks room
and automobile. When the agents pointed out gaps in his written
statement, the defendant agreed to discuss them, but insisted the
discussion proceed immediately. The defendant also agreed to submit
hair and fingerprint samples if taken immediately, and assisted the
agents in their efforts to obtain the samples. At all times the defendant
maintained his innocence. The defendant was convicted. He ap-
pealed, claiming that his detention was illegal and that the evidence
subsequently obtained was inadmissible ‘‘fruit of the poisonous tree.’’

The Kansas Supreme Court upheld the admission of the evidence.
The court, citing Wong Sun v. Unated States, 371 U.S. 471 (1963), noted
that evidence obtained as a result of an illegal arrest is admissible if it
is obtained under circumstances sufficiently attenuated from the
illegal arrest. To determine whether the circumstances were suffi-
ciently attenuated, the court considered the following factors set forth
in Brown v. Illinois, 422 U.S 590 (1975): the giving of Miranda
warnings prior to obtaining the evidence; the time between the arrest
and the procurement of evidence; any intervening circumstances; and
the flagrancy of any police misconduct. Applying the Brown test to the
facts of this case, the court found that the evidence was admissible.
First, the KBI agents had no part in the illegal arrest. Second, the
military police acted in the good faith belief that their detention was
proper. Third, the defendant voluntarily cooperated with the agents
and dictated the terms of his statements, interrogation, and searches.

Finally, the defendant was fully advised of his rights and understood
them.

State v. Worrell, 233 Kan. 968, 666 P.2d 703 (1983).
A defendant lacks standing to challenge an illegal search, unless he
has a legitimate expectation of privacy in the area searched.



II. PRETRIAL PROCEEDINGS

A. Prosecutorial Discretion

The separation of powers doctrine generally prevents courts from
interfering with the prosecution’s broad discretion in criminal
cases.®! Courts are responsible, however, for protecting individuals
from abuses of prosecutorial discretion that violate constitutional
rights. These abuses usually involve either prosecutorial vindictive-
ness, which violates due process,5? or selective prosecution, which is a
denial of equal protection.53

Kansas Supreme Court

State v. Compton, 233 Kan. 690, 664 P.2d 1370 (1983).

The statutory prohibition of plea bargaining in driving under the
influence cases does not violate the separation of powers doctrine and,
therefore, is constitutional.

B. Grand Jury

The fifth amendment guarantees all persons accused of a federal
felony the right to a grand jury indictment.3>* This right does not
apply to state prosecutions.3> The purpose of a grand jury is to decide
whether criminal proceedings should be instituted.>6

Grand juries are summoned and regulated by the district court.5”
The prosecution supervises and conducts grand jury proceedings.>® A
grand jury may subpoena witnesses for questioning and require them
to bring documents. 3° A witness who refuses to comply with a grand
jury subpoena may be held in contempt and imprisoned until the end

51 See Nixon v. Administrator of Gen. Servs., 433 U.S. 425, 443 (1977).

52 Blackledge v. Perry, 417 U.S. 21, 28-29 (1974).

53 Yick Wo v. Hopkins, 118 U.S. 356, 373-74 (1886).

54 The fifth amendment provides: ‘‘No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or indictment of a Grand Jury. . . .”
U.S. CONST. amend. V.

35 Hurtado v. California, 110 U.S. 516, 538 (1884).

56 Branzburg v. Hayes, 408 U.S. 665, 686-87 (1972).

57 FED. R. CRIM. P. 6(a).

58 See generally FED. R. CRIM. P. 6(d), (e), and 7(c)(1).

59 Kastigar v. United States, 406 U.S. 441, 443 (1972); see also FED. R. CRIM. P. 17.
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of the grand jury term.5° Although a grand jury witness may invoke
the fifth amendment privilege against self-incrimination,6! the priv-
ilege is removed if the witness is granted use immunity.52

The rules of evidence do not apply to grand jury proceedings.63 An
indictment may be based on inadmissible evidence.6%

United States Supreme Court

United States v. Sells Engineering, Inc., 103 S. Ct. 3133 (1983).

Justice Department civil attorneys do not have automatic access to
evidence gathered by a grand jury, but must demonstrate a ‘‘particu-
larized need’’ to obtain the evidence.

A grand jury indicted two corporate officials on two counts of
conspiracy and nine counts of tax fraud. The officials pleaded guilty
to one count of conspiracy in exchange for the Government’s
dismissal of the remaining charges. The Government then moved for
disclosure of all the grand jury materials to attorneys and their staff in
the Justice Department’s Civil Division. The Civil Division wanted
the information to pursue a civil suit against the officials under the
False Claims Act. The Division believed it was automatically enti-
tled to the materials under Federal Rule of Criminal Procedure
6(€)(3)(A)(i), which permits disclosure of grand jury materials with-
out a court order to an ‘‘attorney for the government for use in the
performance of such attorney’s duty.”’

The United States Supreme Court, examining the historic treat-
ment of grand jury proceedings, the legislative history of the rule, and
the interests in grand jury secrecy, rejected the Government’s auto-
matic disclosure argument. Emphasizing the secrecy traditionally
surrounding grand jury proceedings, the Court found nothing in the
legislative history of the rule to suggest that Congress intended to
deviate from that tradition. Instead, the Court noted the legislative
history reveals automatic disclosure is available only to the Justice
Department’s criminal attorneys working with the grand jury. The
Court also expressed concern that allowing automatic disclosure
would promote the use of grand juries for civil discovery.

United States v. Baggot, 103 S. Ct. 3164 (1983).

An Internal Revenue Service tax investigation is not ‘‘[prelimi-
nary] to or in connection with’’ a judicial proceeding, and therefore
parties may not obtain disclosure of grand jury materials under
Federal Rule of Criminal Procedure 6(e)(3)(C)(i)-

60 18 U.S.C. § 401; 28 U.S.C. § 1826(a).

6! United States v. Mandujano, 425 U.S. 564, 572 (1976).

62 18 U.S.C. § 6002.

63 Costello v. United States, 350 U.S. 359, 363-64 (1956).

64 United States v. Calandra, 414 U.S. 338, 351-52 (1974).
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The defendant was the target of a special federal grand jury
investigating possible commodities futures violations. The defendant
was never indicted, but he pleaded guilty to two misdemeanor counts
of violating the Commodity Exchange Act. The violations concerned
a scheme to create sham losses and to generate kickbacks of unre-
ported income. The Internal Revenue Service sought disclosure of the
grand jury materials for use in an audit to determine the defendant’s
civil tax liability.

The United States Supreme Court focused on the actual purpose to
be made of the grand jury materials. The Court concluded that unless
the primary purpose of disclosure is to prepare for litigation, the
disclosure is not ‘‘[preliminary] to or in connection with’’ a judicial
proceeding and, therefore, is barred by Federal Rule of Criminal
Procedure 6(e)(3)(C)(1). The mere fact that litigation may arise from
the matter in which the material is to be used does not make the use
preliminary to a judicial proceeding. Substantial justification must be
shown to warrant a break of grand jury secrecy; not every valid
government purpose will supply such justification. In the instant case,
the Court recognized that the Internal Revenue Service need not
resort to litigation to determine or enforce payment of a tax liability.
The government’s audit, therefore, was not conducted to prepare for
a judicial proceeding. Thus, the Court denied disclosure of the grand
jury materials.

Hlinots v. Abbott & Assocs., Inc., 103 S. Ct. 1356 (1983).
A state attorney general must demonstrate a ‘‘particularized need’’

before disclosure of federal grand jury materials and transcripts may
be obtained.

Court of Appeals for the Tenth Circuit

In the Matter of Grand Jury Subpoena Duces Tecum, 697 F.2d 277
(10th Cir. 1983).

An FBI agent’s sworn testimony is sufficient to make the necessary
showing that material subpoened by a grand jury is relevant to the
grand jury’s investigation.

In re Grand Jury Subpoena to First National Bank, Englewood,
Colorado, 701 F.2d 115 (10th Cir. 1983).

Absent a showing of compelling need by the Government, dis-
closure of documents may not be obtained by a grand jury when the
disclosure is likely to chill the first amendment right to association.

Nigro v. United States, 705 F.2d 1224 (10th Cir. 1983).

Grand jury secrecy of immunized testimony is an adequate safe-
guard against the threat of foreign prosecution. Therefore, any
refusal to testify by an immunized witness may be punishable by a
contempt citation.
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Snelling v. United States, 719 F.2d 1067 (10th Cir. 1983)._ .

The testimony of a grand jury witness, who was granted immunity
pursuant to the Organized Crime Control Act, coulc} be (_:ompell_ed
over a privilege against self-incrimination claim, since immunity
granted by the Act is coextensive with such privilege.

In re Grand_Jury Proceedings, Vargas, 723 F.2d 1461 (10th Cir. 1983).
A grand jury may properly subpoena an attorney’s records or work

product, notwithstanding the attorney-client privilege, upon a prima

facie showing that the attorney has engaged in a crime or fraud.

C. Indictments

The fifth amendment requires that federal felony prosecutions be
initiated by a grand jury indictment.6> In noncapital cases, the
defendant may waive the indictment and elect to be charged by an
information.6¢

An indictment must be a plain, concise, and definite written
statement of the essential facts constituting the offense charged.57 It
only needs, however, to set forth those facts, circumstances, and
elements necessary to charge an offense; to sufficiently inform the
accused so he is able to prepare a defense; and to safeguard the
accused from double jeopardy.%® Joinder and severance issues may
arise when there are multiple offenses or multiple defendants.5°

Court of Appeals for the Tenth Circuit

United States v. Huff, 699 F.2d 1027 (10th Cir.), cert. denied, 103 S.
Ct. 2107, 2127 (1983).

A conviction will not be reversed for failure to sever the trials of
multiple defendants, unless the defendants meet their heavy burden of
showing that prejudice resulted from the joinder of their trials.

United States v. Gabriel, 715 F.2d 1447 (10th Cir. 1983).

A district court does not abuse its discretion by denying a motion
for a bill of particulars when the prosecution has fully disclosed all the
documentary and physical evidence it intends to produce at trial and
has also disclosed the alternative nature of the Government’s case.

65 The fifth amendment provides: ‘““No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or indictment of a Grand Tury. . . .”

U.S. CONST. amend. V.
66 FED. R. CRIM. P. 7(a)-(b).

67 FED. R. CRIM. P. 7(c)(1). (This Rule implements the sixth amendment requirement
that ‘‘the accused shall . . . be informed of the nature and cause of the accusation
U.S. CONST. amend. VI).

68 Hagner v. United States, 285 U.S. 427, 431 (1932).

69 FED. R. CRIM. P. 13 and 14.
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United States v. Hopkins, 716 F.2d 739 (10th Cir. 1983).

In determining the sufficiency of an indictment, the indictment as a
whole must be considered. An indictment is sufficient if it (1) contains
the elements of the offense and apprises the defendant of what he must
be prepared to meet at trial; and (2) is sufficiently specific so that the
defendant can, if appropriate, raise a double jeopardy claim. If the
indictment is sufficient, but further specificity is desired, the remedy
is to apply for a bill of particulars.

United States v. Boston, 718 F.2d 1511 (10th Cir. 1983).

An indictment must inform the accused of the nature of the crime
charged and its basis so that he may prepare his defense. The
indictment must protect the accused against prosecution for the same
offense.

Mason v. United States, 719 F.2d 1485 (10th Cir. 1983).

Absent a showing of prejudice, a trial court does not abuse its
discretion by failing to grant the defendant’s motion for severance of a
joint trial, despite the defendant’s claim that the codefendant will
offer an antagonistic defense.

United States v. Janoe, 720 F.2d 1156 (10th Cir. 1983).

An indictment is sufficient if it contains the elements of the offense
charged and fairly informs the defendant of the charge against him,
and enables him to plead an acquittal or conviction in bar of future
prosecutions for the same offense.

United States v. Janoe, 720 F.2d 1156 (10th Cir. 1983).
An indictment may not be amended except by resubmission to the
grand jury, unless the change is merely a matter of form.

United States v. Salazar, 720 F.2d 1482 (10th Cir. 1983).

An indictment is sufficient if (1) it contains the elements of the
offense charged and adequately apprises the defendant of what he
must defend against; and (2) it shows to what extent he may plead a
former acquittal or conviction as a bar to further prosecution for the
same offense.

United States v. Burrell, 720 F.2d 1488 (10th Cir. 1983).

A severance is within the sound discretion of the trial court, and the
court’s decision will not be disturbed on appeal absent an abuse of
discretion.

Kansas Supreme Court

State v. Hutton, 232 Kan. 545, 657 P.2d 567 (1983).

The crucial point to consider when there are discrepancies in the
time of an offense charged in a complaint, information, or indictment
is whether the defendant was prejudiced or misled in making his
defense.
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State v. Nott, 234 Kan. 34, P.2d (1983).

When two defendants are jointly tried, each defendant has a
separate, absolute right not to be called as a witness, and defendants
cannot call each other as witnesses absent a waiver of this right. If a
defendant desires to call a codefendant as a witness, but the codefend-
ant refuses to waive his right not to be called as a witness, the
defendant’s only remedy is to seek a severance.

State v. Hobson, 234 Kan. 133, P.2d ___ (1983).

The Kansas inquisition statute, section 22-3101 of the Kansas
Statutes, contains no language expressly limiting the time when
inquisition proceedings may be used by a prosecutor. An inquisition
can be held after an accused has been bound over for trial following a
preliminary examination.

State v. Chatmon, 234 Kan. 197, P.2d (1983).

A conviction on a charge not made in the information or not
properly brought before the court is a clear denial of due process
under the fourteenth amendment.

State v. Pondexter, 234 Kan. 208, P.2d (1983).

When criminal conduct resulting in a second charge is precipitated
by a previous charge, the two are sufficiently connected to be
consolidated for trial.

State v. Martin, 234 Kan. 548, P.2d (1983).

Whether to grant a severance pursuant to section 22-3204 of the
Kansas Statutes is a decision left to the sound discretion of the trial
court.

State v. Martin, 234 Kan. 548, P.2d (1983).
Grounds for severance are present when antagonistic defenses
among codefendants are irreconcilable and mutually exclusive.

D. Initial Appearance and Bail

Persons arrested either pursuant to a complaint warrant or without
a warrant are brought before the nearest available magistrate for an
initial appearance.’? If the arrest is made without a warrant, the
Government must promptly file a complaint with the magistrate.”! At
the initial appearance the magistrate makes a probable cause review
of the complaint.”?

The magistrate informs the arrestee of the complaint against him,
his ¢‘Miranda rights,”” the circumstances of his pretrial release, and his

70 FED. R. CRIM. P. 5(a); K.S.A. § 22-2901(1).
4y

72 This probable cause determination is implicit in Rule 5. Jaben v. United States, 381
U.S. 214, 220 (1964).
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right to a preliminary examination.”’® A preliminary examination is
scheduled and bail is set.”*

The purpose of bail is to assure the defendant’s presence at the trial
or other criminal proceeding.’> Bail set at a figure higher than an
amount reasonably calculated to fulfill this purpose is ‘‘excessive’’
and violates the eighth amendment.”’® The criteria for bail are
primarily set by statute.””

United States Supreme Court

McGee v. Alaska, 104 S. Ct. 16 (1983).

Federal courts should not grant bail to a state prisoner seeking
federal habeas corpus review merely because the state does not object
to bail. Requests to the Supreme Court for bail pending disposition of
a petition for certiorari are granted only in extraordinary circum-
stances.

Court of Appeals for the Tenth Circuit

Meechaicum v. Fountain, 696 F.2d 790 (10th Cir. 1983).

A defendant jailed for criminal charges in one state cannot
constitutionally be denied bail solely because he faces another state’s
extradition proceedings.

E. Preliminary Examination

A preliminary examination is an adversarial hearing before a
magistrate to determine whether there is probable cause to believe
that an offense has been committed and that the defendant committed
it. 78 If probable cause is found, the defendant is held to answer in the
district court.”® If not, the complaint is dismissed and the defendant is
discharged.®°

The preliminary examination is scheduled at the initial appear-
ance.8! It must be held within a specified period of time.32 A

73 FED R. CRIM. P. 5(c); see also K.S.A. § 22-2901.
Id.
75 Stack v. Boyle, 342 U.S. 1, 5 (1951).
76 Jd. (The eighth amendment provides: ‘‘Excessive bail shall not be required. . . .”’ U.S.
CONST. amend. VIII).
77 18 U.S.C. §§ 3141-3154; K.S.A. §§ 22-2801 to -2817.
78 FED. R. CRIM. P. 5.1(a); K.S.A. § 22-2902(3).
79 Id.
80 FED. R. CRIM. P. 5.1(b); K.S.A. § 22-2902(3).
81 FED. R. CRIM. P. 5(c); see generally K.S.A. § 22-2901.
82 Id.
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preliminary examination is not held if the defendant waives it or is
indicted.83

As a prerequisite to extended post-arrest detention, the fourth
amendment requires a probable cause determination by a judicial
officer either before or promptly after arrest.®* Preliminary examina-
tions, however, are not constitutionally mandated.8> The fourth
amendment requirement may be satisfied by various procedures. 86

Kansas Supreme Court

State v. Sherry, 233 Kan. 920, 667 P.2d 367 (1983).

Hearsay evidence in the form of a forensic examiner’s report 1s
constitutionally admissible to establish probable cause at a prelirmai-
nary examination, as authorized by section 22-2902a of the Kansas
Statutes.

The defendant was charged with possession of marijuana and
cocaine. At a preliminary examination the State introduced the
results of laboratory tests on the drugs. The forensic examiners who
performed the tests did not appear. The results of the tests were
offered as evidence pursuant to § 22-2902a, which allows a forensic
examiner’s report to be admitted into evidence at a preliminary
examination without requiring the presence of the examiner. The trial
court found the statute unconstitutional primarily because it denied
the accused the opportunity to cross-examine the forensic examiner.
The court sustained the defendant’s motion to dismiss.

The Kansas Supreme Court reversed. The court noted that the
purpose of a preliminary examination is merely to determine whether
there is probable cause to believe both that a crime was committed,
and that the crime was committed by the accused. The preliminary
examination informs the accused of the nature of the crime charged,
and the sort of evidence he will be required to meet at trial. The
accused, however, has no constitutional right to confront witnesses at
a preliminary examination. The court reasoned that if the accused
desired to question the forensic examiners, he could have subpoenaed
them. Citing Gerstein v. Pugh, 420 U.S. 103 (1975), the court
recognized that the Constitution does not forbid states from authoriz-
ing the use of hearsay evidence at preliminary examinations.

The court, refuting the trial court’s other grounds for declaring
§22-2902a unconstitutional, held that the statute did not violate the
sixth amendment right to counsel or the fourteenth amendment’s du e
process and equal protection clauses. Regarding the sixth amendment
right to counsel, the court noted that a defense attorney could

8 FED. R. CRIM. P. 5(c); K.S.A. § 22-2902(4).
84 Gerstein v. Pugh, 420 U.S. 103, 114, 125 (1975).
85 Id. at 120-23.

86 Jd. at 123-25.






