THE STOCK MARKET AND EARLY
ANTITRUST ENFORCEMENT™*

GEORGE BITTLINGMAYER
University of California, Davis

THE turn-of-the-century struggle over trusts and corporations gave birth
to industrial economics. In fact, that era’s hotly debated questions—
predation, merger, vertical restrictions, federal incorporation, and patent
licensing—have an eerie familiarity. But one topic has never been fol-
lowed up: did trust-busting hurt the stock market, as many critics claimed
at the time?

At one level, the answer is clear. Filing suits against large corporations
and threatening to break them up and force changes in the way they do
business is bound to lower their value. The stock prices of actual defen-
dants, likely targets, and firms whose business plans or hopes of merger
are spoiled should all drop. The idea also has a stellar endorsement:
Irving Fisher chalked up the boom market of the 1920s to restrained
antitrust.! But today the notion seems bold, bizarre, and obviously false.
To many economists, antitrust is a sometimes misguided but basically
sound and minor part of government economic policy.

The statistical work in this article links federal antitrust filings and ten
stock-price indexes over the period 1904-14, from the revival of antitrust
under Teddy Roosevelt to the passage of the Clayton Act and the Federal
Trade Commission (FTC) Act. My strategy is to exploit the instability of
enforcement in the intervening years, an instability that seems to have
been generated by the volatile politics of the trust question.

* | am grateful for comments at the University of California (Davis, Los Angeles, and
Santa Barbara), Washington University (St. Louis), Vanderbilt University, the Federal
Reserve Board, the Federal Trade Commission, George Mason Law School, Cornell Uni-
versity, Ohio State University, the San Francisco Federal Reserve Bank, and the National
Bureau of Economic Research Macro History Workshop. Special thanks go to Brad Barber,
Lee Benham, John Matsusaka, David Rocke, Bob Smiley, Ted Snyder, Michael Waldman,
Richard Wydick, and an anonymous referee. Harold Mulherin provided the daily Dow data,
and Barry Stiefel collected the firm-level stock prices. The Olin Foundation supported work
on this article through a grant to the Center for the Study of the Economy and the State.

! Irving Fisher, The Stock Market Crash—and After, 101, 106, 110 (1930). Also see the
remarks of Wesley Clair Mitchell, Business Cycles (1913).
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FiGure 1.—The Dow Industrials, industrial production, the Cowles industrial index, and

the number of federal antitrust case filings (from top to bottom), 1903-14.

Figure 1 presents some of the relevant data: the Dow Jones Industrial
Index, industrial production, and the Cowles industrial index—all in nat-
ural logs—as well as the number of cases filed. The spikes in enforcement
in 1906 and 1907 and again in 1910, 1911, and 1912 seem to have been
matched by declines in stock prices. Regression estimates in fact show
that an extra case per month followed cumulative drops of major stock
indexes of 1-3 percent. The timing makes sense since news of investiga-
tions and pending filings leaked out, often months in advance. These
results are largely unchanged when I use current and future industrial
production to control for factors not reflected in case filings. They are
also stable across two subperiods, one covering Theodore Roosevelt’s
celebrated trust-busting and the other covering enforcement under Wil-
liam Howard Taft and Woodrow Wilson. Even industry indexes that in-
cluded no defendants experienced large declines.

This article is organized as follows. Section I takes up the politics,
enforcement, and court interpretation of antitrust for 1890—1914. Section
IT covers institutional and economic aspects of antitrust enforcement,
discusses why I use antitrust case filings as my explanatory variable, and
summarizes some leading theories of how antitrust might affect stock
prices. Section 111 presents statistical results on the link between the Dow
and case filings over short intervals, and Section IV presents estimates
based on various monthly Cowles and Dow stock indexes and monthly
case filings, as well as industrial production. Finally, Section V examines
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collateral issues: did the stock price of an actual defendant also drop
months ahead of the filing? Was that drop larger than for the aggregate
indexes? Concluding comments follow.

I. PovriTics, ENFORCEMENT, AND INTERPRETATION OF THE SHERMAN ACT

A. The 1890s

The Sherman Antitrust Act was passed in July 1890 on the heels of
agitation against the trusts.? Its prohibition of combinations, contracts,
and conspiracies in restraint of trade and monopolization was based on
common law, and, in fact, some observers thought it simply codified the
common law.> Early enforcement was sporadic,* and the Supreme
Court’s interpretation puzzling. In E. C. Knight, it said that merger was
per se legal and sanctioned the New Jersey holding company law of 1889;
but in two railroad cases and Addyston, the court then ruled that cartels
were per se illegal and threw out common-law precedent.’ This awkward
posture caused many firms to merge between 1898 and 1902.% The Addys-
ron defendants merged in 1898, even before their final, unsuccessful ap-
peal was over.’

? See Hans B. Thorelli, The Federal Antitrust Policy: Origination of an American Tradi-
tion, chs. 2 and 3 (1955); William Letwin, Law and Economic Policy in America: The
Evolution of the Sherman Antitrust Act, ch. 3 (1965); and Lester G. Telser, A Theory of
Efficient Cooperation and Competition, ch. 2 (1987).

3 If true, Senator Sherman’s law may have been the ‘‘fig leaf” for the protectionist
McKinley tariff, which Sherman also pushed and lauded as the most important law passed
by the 51st Congress. Thomas Dilorenzo, The Origins of Antitrust: An Interest Group
Perspective, S Int’l Rev. L. & Econ. 73 (1985); and Thomas Hazlett, The Legislative History
of the Sherman Act Re-examined, 30 Econ. Ing. 263 (1992).

* Cases were filed against a coal cartel, railroads, lumber dealers, the Sugar Trust, the
Distilling and Cattle Feed Trust, and unions over the period 1890-95.

S US. v. E.C. Knight 156 U.S. 1 (1895); U.S. v. Trans-Missouri 166 U.S. 312 (1897);
U.S. v. Joint Traffic 171 U.S. 505 (1898); U.S. v. Addyston Pipe, 85 Fed. 271 (1898),
mod’d and aff’d, 175 U.S. 211 (1899). Mark Grady, Toward a Positive Economic Theory
of Antitrust, 30 Econ. Inq. 225 (1992), views the rejection of common-law precedent as an
error.

® Why did firms, in the absence of antitrust, prefer unstable cartels to stable merger? The
answer may lie in the cost of merger. See George Bittlingmayer, Did Antitrust Policy Cause
the Great Merger Wave? 28 J. Law & Econ. 77 (1985), for arguments and evidence. Scott
E. Masten, James W. Meehan, & Edward A. Snyder, The Costs of Organization, 7 J. L.
Econ. & Org. 1 (1991), find that mistaken vertical integration increases organizational costs
about 70 percent. In contrast, John J. Binder, The Sherman Antitrust Act and the Railroad
Cartels, 31 J. Law & Econ. 443 (1988), finds little or no effect of the Trans-Missouri and
Joint Traffic decisions on railroad stocks, which is consistent with the view that the substi-
tute forms, such as merger, leasing, secret agreements and ‘‘communities of interest,”’ were
relatively low-cost alternatives to cartels and pools.

7 George Bittlingmayer, Price-fixing and the Addyston Pipe Case, 5 Res. L. & Econ. 57
(1983).
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Piling irony on irony, William McKinley filed only three antitrust suits.
His attorneys general pointed to E. C. Knight at every turn to explain
why they stood helpless against the wave of mergers taking place on their
watch.® When Theodore Roosevelt became president in September 1901,
no case had been filed in over two years, but there was no lack of poten-
tial antitrust defendants.® Congress was also active on the trust ques-
tion.'® The original ‘‘trusts’’ had disappeared, but the policy question had
turned into the ‘‘trust and corporation problem.”’

B. Roosevelt’s First Term

The Republicans put Roosevelt on their 1900 ticket to get him out of
New York, where he was governor. Wall Street regarded him as a loose
cannon, in part because of his position on antitrust. Stocks fell sharply
when McKinley was shot in September 1901, again when he died, and
then rebounded partly.!' I mention the rebound to give an accurate pic-
ture of the net movement. Table 1 shows the daily changes in the Dow
for these and other selected events. In fact, the Dow remained at the
lower postassassination level the rest of the month and took a long dive
over the next two years as Roosevelt worked the trust question. The
Dow reached its mid-1901 value only in late 1904, following a one-year
suspension of antitrust suits. Roosevelt’s trust-busting began in earnest
with the March 1902 filing against the Northern Securities railroad merger
and the suit in May against the Chicago meat packers.'> The defendants
in both cases were disliked, especially in the Midwest.

New Jersey granted the Northern Securities charter on November 12,

8 Letwin, supra note 2, at 137-42.

% State and private cases were filed, and reports of cartels appeared in the press. Thorelli,
supra note 2, at 260-65. Binder, supra note 6, at 448—449, mentions contemporary accounts
of railroad agreements; and The Iron Age, December 13, 1900, at 13, reported the formation
of a pool for cast-iron soil pipe. Other reports of cartels appear in Lewis Haney, Business
Organization and Combination 154 (1914); and Henry R. Seager and Charles A. Gulick,
Trust and Corporation Problems 90-92 (1929).

"It created the Industrial Commission ‘‘to consider and amend legislation” and ap-
proved appropriations for an investigation of trusts in 1898. The House passed a proposed
constitutional amendment on trusts as well as a drastic amendment of the Sherman Act in
mid-1900. Thorelli, supra note 2, at 355 and 510; and Eliot Jones, The Trust Problem in the
United States 325-26 (1928). The amendment would have denied interstate transportation to
firms that hindered competition by increasing or decreasing prices. It passed 274—1.

"' For Wall Street reaction, see Henry F. Pringle, Theodore Roosevelt: A Biography
237-38, 244-46 (1931); and William Henry Harbaugh, Power and Responsibility: The Life
and Times of Theodore Roosevelt 153 (1961). Letwin, supra note 2, at 196; and Thorelli,
supra note 2, at 417, are also relevant.

12 U.S. v. Northern Securities, 193 U.S. 197 (1904); and U.S. v. Armour & Co., 142 Fed.
808 (1906).
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TABLE 1

SELECTED EVENTS LINKED WITH THE TRUST ISSUE AND THE DaiLy Dow RETURN

Change
Date Event in Dow (in %)
September 6, 1901 President McKinley shot —4.53
September 14, 1901 McKinley dies, Roosevelt becomes president —4.36
September 16, 1901 Rebound from McKinley's death 4.02
February 2, 1902 Northern Securities case announced -1.31
April 9, 1903 Northern Securities Court of Appeals decision —-2.49
March 14, 1904 Northern Securities Supreme Court decision 2.61
March 16, 1904 U.S. attorney general: **No running amuck on 1.10
trusts”’

May 4, 1906 Theodore Roosevelt's message on trusts 3.00

June 22, 1906 Announcement of Standard Oil investigation —-1.89
March 7, 1907 Standard Oil decision —-1.53
March 14, 1907 Roosevelt’s ICC directive —8.65
March 15, 1907 Rebound from March 14 6.48
July 10, 1907 American Tobacco filed —-1.15

July 30, 1907 DuPont filed -1.25
August 3, 1907 Standard fined for violating Elkins Act -1.37
October 22, 1907 Government rejects offer to settle Standard suit ~2.84
November 26, 1907 Attorney general on settlement of Standard suit 2.61
December 2, 1907 Roosevelt’s message on trusts 2.96
March 25, 1908 Roosevelt endorses Hepburn Bill 1.21
July 7, 1908 Standard’s Elkins Act fine overturned .65
December 17, 1908 President-elect Taft’s speech on trust policy -2.23
April 30, 1909 Attorney general’s speech on antitrust .03

May 15, 1911 Standard Oil Supreme Court decision 2.29

May 29, 1911 American Tobacco court decision -.99
September 23, 1911 Attorney general's speech on antitrust -.93
October 7, 1911 Taft’s speech on antitrust -.01
October 27, 1911 U.S. Steel filed -3.05
April 30, 1912 International Harvester filed —.18
Mean of all days, January 1897-July 1914 011
Standard deviation of all days, January 1897-July 1914 .997
Mean of 28 event days above —.421
Standard deviation of 28 event days above 3.043

1901. The Interstate Commerce Commission (ICC) ordered hearings on
the merger in December, Minnesota filed an antitrust suit to enjoin the
consolidation in February, and the U.S. attorney general issued a state-
ment on February 19, 1902, contending that the merger violated the Sher-
man Act.” The filing itself took place on March 10, nineteen days after
the attorney general’s announcement.

¥ B. H. Meyer, A History of the Northern Securities Case 258 (1 Bulletin of the Univer-
sity of Wisconsin, Economics and Political Science Series, No. 3, 1906) (reprinted by Da
Capo Press, New York, 1972).
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Roosevelt’s deliberate goal was to overturn E. C. Knight. The Supreme
Court did in fact vote 5-4 in March 1904 to declare the merger illegal but
issued four separate opinions. The good news was that only four justices
of the majority were prepared to prohibit all mergers of competitors—
merger was not a per se violation. The bad news was that holding compa-
nies no longer provided shelter from the Sherman Act. Interestingly,
Roosevelt’s attorney general played down the favorable ruling. There
would be no ‘“‘running amuck’’ on corporate control.'* Still, this muddled
opinion revived the Sherman Act and laid the basis for future attacks on
merged firms and the holding company."

The Beef-Trust case followed an uproar caused by increases in the
price of beef in early 1902.' The Expediting Act of 1903 and the founding
of the Bureau of Corporations and the Antitrust Division were also major
antitrust initiatives.'” When the Dow dropped 13.7 percent in July 1903,
some Wall Street critics blamed Roosevelt’s push for publicity as a solu-
tion to the corporation problem.!® Interestingly, no new cases were filed
from September 1903 to December 1904, after the election, and the new
Bureau of Corporations was largely idle.

C. Roosevelt’s Second Term

After a three-year pause, Roosevelt resumed his trust-busting. The
Chicago meat packers (July 1905), the Terminal Railroad Association

¥ N.Y. Times, March 16, 1904. Quoted in Pringle, supra note 11, at 352. Pringle surmises
that a conciliatory pose was struck to keep campaign contributions flowing on the eve of
the 1904 election.

15 Robert Bork, The Antitrust Paradox: A Policy at War with Itself 30 (1978), comments
on ‘‘Justice Harlan’s ineptitude in doctrinal disputation.” Letwin, supra note 2, at 182:
“The coming to age of the Sherman Act was marked by the Northern Securities case.”
Ernest Gellhorn, Antitrust Law and Economics 304 (1981), calls it “‘the starting point for
a discussion of merger law.”’

16" A series of articles in the New York Herald on March 31, April 1. and April 6, 1902,
apparently stimulated the case. Thorelli, supra note 2, at 427. Meatpacking had been under
attack since refrigerated rail transport allowed the geographic concentration of the industry
in Chicago. See Gary D. Libecap, The Rise of the Chicago Packers and the Origins of
Meat Inspection and Antitrust, 30 Econ. Inqg. 242 (1992). The only other cases filed during
Roosevelt's first term involved an alleged conspiracy of salt producers in the western states
and a combination of wholesale grocers in Florida.

'7 Jeremiah Whipple Jenks & Walter E. Clark, The Trust Problem 230 and app. F-3
(1929); and Letwin, supra note 2, at 216.

"B Wall St. J.. August 12, 1903, at 1, criticized the New York Sun for linking Roosevelt's
policies and the “*Rich Man’s Panic’" of 1903. ““To connect President Roosevelt and the
disturbed conditions in Wall Street as cause and effect is preposterous. . . . The causes of
the upheaval in Wall Street are well understood[:] . . . over-speculation and over-
capitalization.”” But after a decade of trust-busting, it took a different view. See text at note
48 infra.
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(December 1905), Otis Elevator (March 1906), Virginia-Carolina Chemi-
cal (May 1906), Standard Oil (November 1906), American Tobacco, Du-
Pont (both July 1907), and Union Pacific (November 1907), as well as a
string of smaller firms, local associations, and cartels were targets. Sev-
eral of the suits sought divestiture as the remedy for alleged predation.

The case against Standard, filed November 15, 1906, deserves special
attention. Disgruntled oil interests had urged prosecution of Standard
since the Sherman Act was passed.'” After Ida Tarbell’s articles on Stan-
dard appeared in the magazine McClure’s in 1902, Roosevelt began crit-
icizing Standard publicly.? In the year and a half before the federal filing,
at least fourteen states had filed suits of their own.?! A May 1906 Bureau
of Corporations report concluded that Standard used unfair methods,
including railroad rebates, to gain advantage over its competitors. A
string of newspaper articles called for prosecution, and the government
announced a preliminary investigation on June 22, 1906.%

Matters went from bad to worse after the filing. A January 1907 ICC
report concluded that Standard practiced local price cutting. Standard’s
jurisdictional challenge to the St. Louis circuit court was defeated in
March, a second unfavorable report was issued by the Bureau of Corpo-
rations in May, and Standard lost state suits in May and June. It was
fined $29 million on August 3 for violating the Elkins Act,” and the
Bureau of Corporations issued a new report the same day castigating
Standard for ‘‘unreasonable’ profits.>* The possibility of criminal
charges, raised in August and September, was another bad turn of events.
Standard offered to settle, but the attorney general declined on October
22 and informed Standard’s directors on October 25 that the president
was constitutionally obligated to proceed.” Up to that point, the Dow
had dropped 25.6 percent from August 1, before the possibility of criminal

' Bruce Bringhurst, Antitrust and the Oil Monopoly: The Standard Oil Cases, 1890-1911,
at ch. 5 (1979). Telser, supra note 2, at 36-41, finds that the margin between refined and
crude oil decreased with the formation and growth of the Standard Trust in January 1882.

% Bringhurst, supra note 19, at 69.

I Ralph W. Hidy and Muriel E. Hidy, Pioneering in Big Business, 1882-1991, table 52,
at 683 (19559).

2 Malcolm R. Burns, The Competitive Effects of Trust-busting: A Portfolio Analysis,
85 J. Pol. Econ. 717, 731 (1977), finds that Standard’s market-corrected stock price fell 6.5
percent in November 1906. Its price, however, fell 22 percent over the previous year against
a flat market. The November drop probably reflected only part of the total effects.

2 “The heavy fine inflicted upon the Standard Oil Co. at Chicago was the one absorbing
topic of conversation throughout the day, and other news was practically neglected.”” Wall
St. J., August 6, 1907, at 4, col. 1.

# Wall St. J., August 5, 1907, at 6, col. 1.

% Bringhurst, supra note 19, at 135-36.






