
























































































































































































































































































































































































































































































































































250 / NOTES TO CHAPTER 8 

LDB's tour of Palestine: deHaas, Brandeis, pp. n5-n7; Strum, Brandeis, pp. 243-
246. 

CHAPTER 7: GOVERNMENT IN A DEMOCRACY 

Selection Sources 

Myers v. United States, 272 U.S. 52, 240 (1926) (dissenting). 
Ashwanderv. Tennessee Valley Authority, 297 U .S. 288,341 (1936) (concurring). 
Letter to Elizabeth B. Raushenbush, November 19, 1933, Brandeis Papers, SUNY -

Albany. 
Harry Shulman, "Memorandum of Talk withL.D.B.-December8, 1933," written 

February r, 1934, FF-HLS 188-8. 

Headnote Sources 

NIRA: Panama Refining Co. v. Ryan, 293 U.S. 388 (1935); Schechterv. U.S., 295U.S. 
495 (1935). 

Brandeis's involvement with policy: Strum, Brandeis, pp. 381-384, 387-390, 393. 

CHAPTER 8: THE RIGHT TO BE LET ALONE 

Selection Sources 

Letters to Felix Frankfurter, November 26, 1920, July 2, 1926, FF-HLS. 
Burdeau v. McDowell, 256 U.S. 465,476 (1920) (dissenting) 
Caseyv. United States, 276 U.S. 413, 421 (1928) (dissenting). 
Olmsteadv. United States, 277 U.S. 438,471 (1927) (dissenting). 

Headnote Sources 

Samuel D. Warren, Jr., and LOB, "The Right to Privacy," Harvard Law Review 4 
(1890-1891): 193 (quoting Thomas M. Cooley, Cooley on Torts (Chicago: Cal­
laghan, 2d ed., 1875), p. 29). 

Roscoe Pound to Senator William Chilton, included in letters printed in U.S. Con­
gress, Senate, Committee on the Judiciary, Nomination of Louis D. Brandeis, 
64th Cong., rst sess., 1916. 

Letters to Alice Goldmark, November 29 and December 28, 1890, collection of 
Alice Brandeis Popkin. 

Cases: see, e.g., On Lee v. United States, 343 U.S. 747 (1952); Griswoldv. Connecti­
cut, 381 U.S. 479 (1965); Katz v. United States, 389 U.S. 347 (1967); Roe v. Wade, 
410 U.S. n3 (1973); Cruzan v. Director, 497 U.S. 261 (1990); In re President of 
Georgetown College, 331 F.2d rooo (D.C. Cir. 1964); In Re T. W., 551 So. 2d n86 
(1989); Stall v. Florida, 470 S. 2d 257 (1990); American Academy of Pediatrics v. 
Van De Kamp, 214 Cal. App. 3d 831 (Ct. App. 1989) . 

Constitutions: see, e .g., the constitutions of Alaska, Arizona, California, Florida, 
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Hawaii, Illinois, Louisiana, Montana, South Carolina, and Washington. In 
many instances the writers of the constitution's privacy provision credit Bran­
deis directly. See Patricia Dore, ''Of Rights Lost & Gained,'' Florida State Uni­
versity Law Review 6 (1978): 652-653. 

Citation from Truaxv. Corrigan, 257 U.S. 312, 376 (1921) . 
To niece: Fannie Brandeis's notes of a 1931 conversation, BP, Addendum, Box I. 

CHAPTER 9 : THE RIGHT TO FREE SPEECH 

Selection Sources 

Schaefer v. United States, 251 U.S. 466 (1920) (dissenting) . 
Pierce v. United States, 252 U.S. 239 (1920) (dissenting) . 
Gilbert v. State of Minnesota, 254 U .S. 325 (1920) (dissenting) . 
Milwaukee Social Democratic Publishing Companyv. Burleson, 255 U.S. 407, 417 

(1921) . 
Letters to Felix Frankfurter, June 25 and July 16, 1926, FF-HLS. 
Nearv. Minnesota, 284 U .S. 697 (1931) . 
Whitneyv. California, 274 U .S. 357 (1927) (concurring) . 

Headnote Sources 

Holmes's statements about free speech: U.S. v. Schwimmer, 279 U.S. 644, 653 
(1928) (dissenting);Abramsv. U.S., 250U.S. 616,624 (1919) (dissenting); Gitlowv. 
New York, 268 U .S. 652, 672 (1925) (dissenting); Commonwealth v. Davis, 162 
Mass. 510 (1895); Patterson v. Colorado, 205 U .S. 454 (1907); Fox v. Washington, 
236 U.S. 273 (1915); Schenckv. United States, 249 U.S. 47 (1919); Debs v. U.S., 249 
U .S. 2n (1919); Meyerv. Nebraska, 262 U .S. 390 (1923) (dissenting) . 

LDB's first speech case: Schenckv. United States, 249 U.S. 47 (1919) . 
Holmes to Judge Learned Hand, printed in Gerald Gunther, ''Learned Hand and 

the Origins of Modem First Amendment Doctrine: Some Fragments of His­
tory," Stanford Law Review 27 (1975): 719-773, at 757-

LDB on expression of differences: "Jewish Unity and the Congress," address de­
livered in Baltimore, Maryland, September 27, 1915, and published as a pamphlet 
by Jewish Congress Organization Committee. 

LOB on citizen's engaging in political discussion: Gilbert v. Minnesota, 254 U.S. 
325, 335 (1920) (dissenting), at 338, and "Jewish Unity and the Congress." 

David Riesman, "Notes for an Essay on Justice Brandeis," May 22, 1936, FF~LC 
Box 127, p. 2. 

LOB to Frankfurter on "things that are fundamental": Felix Frankfurter, "Memo­
randum" of conversations with Brandeis during the 1920s, BP-HLS Box n4-7, 
pp. 19, 20-21. 

Governor's pardon of Anita Whitney: Vincent Blasi, ''The First Amendment and 
the Ideal of Civic Courage: The Brandeis Opinion in Whitney v. California," 
William and Mary Law Review 29 (Summer 1988): 653-697, at 696-697. 





Additional Reading 

In addition to the collections of LDB's works cited in the notes, the interested 
reader might also look at LOB, Scientific Management and the Railroads 
(New York: Engineering Magazine, 19n). The books and articles about him 
cited in the notes are all recommended, as are the following: 

Bickel, Alexander M., ed. The Unpublished Opinions of Mr. Justice Brandeis. 
Cambridge, Mass. : Harvard University Press, 1957. 

Flexner, Bernard. Mr. Justice Brandeis and the University of Louisville . Louis­
ville, Ky.: University of Louisville Press, 1938. 

Goldmark, Josephine. Pilgrims of '48. New Haven, Conn.: Yale University 
Press, 1930. 

Konefsky, Samuel J. The Legacy of Holmes and Brandeis. New York: Macmil­
lan, 1956. 

Levy, David W. ''The Lawyer as Judge: Brandeis's View of the Legal Profes­
sion," Oklahoma Law Review 22 (1969) : 374-395. 

New Palestine 32 (November 14, 1941): entire edition devoted to articles about 
Brandeis. 

Mason, Alpheus T. Bureaucracy Convicts Itself: The Ballinger-Pinchot Con­
troversy of 1910. New York: Viking Press, 1941. 

Staples, Henry Lee, and Alpheus T. Mason. The Fall of a Railroad Empire: 
Brandeis and the New Haven Merger Battle. Syracuse, N.Y.: Syracuse Uni­
versity Press, 1947. 

Urofsky, Melvin I. A Mind of One Piece: Brandeis and American Reform. New 
York: Scribners, 1971. 
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