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2006 introduced a bill to amend both statutes. Titled the "Sons and
Daughters of America Act," Representative Tiahrt's bill would make two
primary amendments: (l) it would limit the remedies available in a §
1983 suit involving funeral "picketing, protesting, or demonstrating" to
injunctive and declaratory relief (i.e., no damages allowed); and (2) no
attorney's fees could be awarded under § 1988 in such cases. 132

Furthennore, the proposal includes a section prohibiting the awarding of
attorney's fees in any lawsuits challenging federal funeral picketing
laws. 133

This proposal attempts a very lawyerly approach to the situation, but
it may be both unconstitutional and a bad idea from a policy standpoint.
As for constitutionality, the Constitution may not compel Congress to
create a civil cause of action for plaintiffs whose constitutional rights
have been violated by state or local officials. But if Congress does so,
equal protection principles may well require Congress to create an
evenhanded cause of action, a law that does not single out one particular
constitutional right (free speech in the funeral context) for disfavored
treatment. 134

132. H.R. 6157, I09th Congo § 2 (2006); see also Appendix C, infra Part IX (containing the
entire text of the bill). Amusingly, the preamble to the bill reads "[t]o amend the Revised Statutes of
the United States to provide for legal protection against frivolous lawsuits directed at statutes
prohibiting picketing at military and other funerals." H.R. 6157 pmbl. (emphasis added). The irony,
of course, is that if the funeral picketing laws in fact violate the First Amendment, a lawsuit
challenging them is hardly frivolous. But if, instead, the lawsuits are frivolous, then plaintiffs will
not prevail and there is no basis for awarding either damages or attorney's fees under sections 1983
and 1988 anyway, so there is no need to change the law.

133. Section 1983, with its requirement that the offending officials act "under color of' state
law, does not apply to the enforcement of federal law. Presumably, a suit against federal officials
would be brought as a Bivens action in federal court, as an implied right of action arising under the
First Amendment. See Bivens V. Six Unknown Unnamed Agents, 403 U.S. 388, 390 & n.1 (1971)
(finding that the complaint did state a cause of action under the Fourth Amendment because the
complaint alleged that the arrest was done "unlawfully, unreasonably and contrary to law"). Or, a
claim of unconstitutionality would arise as a defense to a criminal prosecution for violation of the
federal act. Cf United States V. Grace, 461 U.S. 171, 173-74 (1983) (hearing a suit regarding the
unconstitutionality of a federal statute from two petitioners who were subject to arrest for their
actions). But, in either event, the American Rule is that each party generally bears its own attorney
expenses, and the only real exception is when a statute-such as § 1988-explicitly authorizes fee
awards. The general understanding seems to be that attorney's fees are not available in Bivens
actions, precisely because there is no statutory authorization for them. And it is not apparent that
any other federal statute would authorize such fees in the context of challenging the federal funeral
picketing law. So Representative Tiahrt's proposal may be a nullity and unnecessary in this regard.
Furthermore, the Congressman's proposal does not purport to limit or preclude awards of damages
in suits against the United States or federal officials, see H.R. 6157, § 3, so it is not clear that his
proposal would have any effect whatsoever on current law that otherwise would apply in litigation
challenging the federal act.

134. Funeral picketers apparently are not the only target of congressional proposals to amend
and limit sections 1983 and 1988. Another such effort passed the House of Representatives in late
September 2006. Known as the Veterans' Memorials, Boy Scouts, Public Seals, and Other Public
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And even if such a lack of evenhandedness would not rise to
constitutional magnitude, is it a good idea to start legislating such
exceptions to the enforcement and protection of our constitutional rights,
in effect legislatively creating a hierarchy of constitutional rights based
on the will of political majorities? The notion that Congress can legislate
away citizens' ability to enforce particular constitutional rights seems
contrary to the very nature of our constitutional structure and separation
of powers.

C. A Constitutional Funeral Picketing Act?

What is the result of all of the preceding discussion and analysis? Is
it possible to enact a constitutional funeral picketing law? The short
answer is yes. The longer answer is that it may not, however, be a law
that fully satisfies those seeking to curb or silence the protesters.

First, it is constitutional to prohibit noise or physical interference
that actually disrupts or disturbs a funeral or memorial service. Second,
it is constitutional to ensure unimpeded access to and egress from a
funeral or memorial service. Third, given the substantial privacy
interests at stake in the context of a funeral, and the at least somewhat
captive nature of the mourners who attend, some kind of limited, tailored
buffer zone likely is constitutionally acceptable. Beyond these
propositions, everything becomes arguable.

And even relying on the foregoing three propositions, there are not
necessarily clear answers as to how to enact a constitutional law.
Guaranteeing access is constitutional, but the more difficult question is
how to do 'so? And even assuming some buffer zone is constitutional,
certainly anything greater than 100 feet seems inherently suspect under
the Supreme Court's cases, and there is no clear indication in those cases
that even 100 feet will pass muster.

Thus, my best advice to those considering the enactment of, or
defending the implementation of, any of the funeral picketing laws is to
focus on the foregoing three principles and to enact or defend the
narrowest law that one's constituencies can tolerate.

Expressions of Religion Protection Act of 2007, H.R. 725, II Oth Congo (2007), that bill "would bar
courts from awarding any [§ 1988] attomey['s] fees to plaintiffs who successfully challenge
government expression or endorsement of religion" under the First Amendment's Establishment
Clause. David A. Drachsler,/n Bad Faith, LEGAL TIMES, Oct. 16,2006, at 58,59.
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V. CONCLUSION

Though it may be a bedrock principle of the First Amendment that
"government may not prohibit the expression of an idea simply because
society finds the idea itself offensive or disagreeable,,,135 it similarly is a
bedrock principle that people need not hear or tolerate every message no
matter where conveyed. 136 Thus, some careful and thoughtful
restrictions on funeral picketing may pass constitutional muster.

But emotional reactions written into law as zealous restrictions may
only line the protesters' pockets with attorney's fees if and when the
courts strike down unconstitutional laws. And, even assuming that only
constitutional laws are enacted, a serious question remains whether such
legislation actually furthers the goal of dissuading the protesters from
their offensive and provocative actions. The more attention the
Westboro Baptist Church receives, the more likely its members are to
continue and even to expand their activities. Paying them no notice
whatsoever, or viewing their presence near a funeral as a sort of badge of
honor for the deceased and the mourners, would be the truest triumph of
all. And unquestionably constitutional.

135. Texas v. Johnson, 49[ U.S. 397,414 ([989).
[36. See Frisby v. Schultz, 487 U.S. 474, 488 (1988) (ho[ding that a prohibition on picketing

was valid because it protected individuals who were "presumptively unwilling to receive it"); Rowan
v. U.S. Post Office Dept., 397 U.S. 728, 737 (1970) (finding that a right to communicate
advertisements to an individual's home is "circumscribed ... by an affirmative act of the addressee .
. . that he wishes no further mailings").
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State BIIi Date Enacted Codlncation (in feet) Conduct Other Notahle Features

Alabama H.R. 661, 2006 Leg.. Reg. Sess. Apr. 25, 2006 ALA. CODE § 13A- J 1-17 (Supp. 500 Yes Afler first eonvielion, hceomes a
(Ala. 2006) (enaeled) 2006). felony.

Arkansas H.R. 1006, 85th Gen. Asscmb., Apr. 7, 2006 A"K. CODE ANN. § 5-71-230 150 No
Jst Ex. Sess. (Ark. 2006) (West, Wesllaw lhrough 2006
(enacled) Ist Ex. Sess. and general eice-

lion held Nov. 7, 2006)

California Assemb. 2580, 1999-2000 Leg., Sept. 18, 2000 CAL. PENAL CODE § 594.35 None or Yes Assemb. 279 would only apply
Reg. Sess. (Cal. 2000) (enacted); (Wesl Supp. 2007); CAL. PENAL 300 to funerals of Armed Forces
Assemb. 279, 2007 -2008 Leg., CODE § 594.37 (proposed) memhcrs.
Reg. Sess. (Cal. 2007)

Colorado H.R. 06-1382, 2006 Gen. May 26, 2006 COLO. REV. STAT. §§ 13-21- 100 Yes Civil damages
Assemb., Reg. Sess. (Colo. 126, 18-9- J0 I, -106(3),-107(3),-
2006) (enacted) 108(2),-117,-125 (2006)

Connectieul S. 319, 749 & 828, 2007 Gen. 300 or Yes 5.319 and H.R. 6060 track Ihe
Assemb., Jan. Sess. (Conn. 500 federal ael (except buffer zone
2007); H.R. 5693, 6060 & 6898, distances).
2007 Gen. Assemb., Jan. Sess.
(Conn. 2007)

Delaware H.R. 371, 143d Gen. Assemb., June 1,2006 DEL. CODE ANN. tit. I I, § 1303 300 Yes
Reg. Sess. (Dei. 2006) (enacted) (Westlaw through 76 Laws

2007, eh. 3)

Florida H.R. 7127, 2006 Leg., Reg. June 20, 2006 FLA. STAT. ANN. §§ 871.01-.02 None Yes
Sess. (Fla. 2006) (enacted) (West, Westlaw through eh. I of

2007 Spec. 'A' Sess.)

Georgia S. 606, 2005-2006 Gen. Apr. 20, 2006 GA. CODE ANN. § 16-11-34.2 500 Yes
Assemb.. Reg. Sess. (Ga. 2006) (2003 & Supp. 2006)
(enacled)

Idaho H.R. 194, 591h Leg., 1st Reg. Mar, 21, 2007 Act of Mar. 2 J, 2007, eh. 130, None Yes
Sess. (Idaho 2007) (enaeled) 2007 Idaho Sess. Laws (forth-

coming) (10 be codified al
IDAHO CODE ANN. § 18-6409(2»
(effective July I, 2007), availa-
ble at htlp://www3.stale.id.usl
oasis/HOI94.html

Illinois S. 1144, 94lh Gen. Assemh., May 17,2006 720 ILL. COMV. STAT. 5/26-6 200 Yes A second or subsequent
Reg. Sess. (III. 2006) (enacted) (West, Westlaw through P.A. conviction is a felony.

94-1 of 2007 Reg. Sess.)



Indiana S. 5, 1141h Gen. Asscmb., 2d Mar. 2, 2006 IND. CODE §§ 35-45-1-3, -2-1 500 Ves The lillit offense is a felony.
Reg. Sess. (Ind. 2(06) (enacted) (Westlaw through 2006 2d Reg.

Sess.)

Iowa H.R. 2365, 2005-2006 Gen. Apr. 17,2006 IOWA CODE ANN. § 723.5 500 Ves
Assemb., Reg. Sess. (Iowa (West, Supp. 2007)
2006) (enacled)

Kansas S. 421, 2005-2006 Leg., Reg. Apr. 12,2007 KAN. STAT. ANN. § 21-4015; 300 or Ves Attorney General to lest consti-
Sess. (Kan. 2006) (enacled); S. Kansas Funeral Privacy Act, ch. 150 IUlionality; aUlhorizes damages
244, 82d Leg., 2007 Reg. Sess. I II, 2007 Kan. Sess. Laws againsl protesters; creates defa-
(Kan. 2(07) (enacted) (forthcoming) (effective July I, malion cause of action.

2(07) (amending KAN. STAT.
ANN. § 21-4015 (1995) and
adding new sections), available
at http://www.kslegislature.org/
billsl2oo81244.pdf

Kentucky S. 93, 2006 Leg., Reg. Sess. Mar. 27, 2006 Ky. REV. STAT. ANN. §§ 525 300 Ves Section 525.155(1)(b), (c) held
(Ky. 2006) (enacted); H.R. 333, .055, .060,.145,.155 (West, unconstitutionally overbroad by
2006 Leg., Reg. Sess. (Ky. Westlaw through 2006 Reg. Sess McQueary v. Stumbo, 453 F.
2006) (enacted); H.R. 280, 2007 and Ist Ex. Sess.); Act of Mar. Supp. 2d 975 (E.D. Ky. 2(06).
Leg., Reg. Sess. (Ky 2006) 23, 2007, ch. 107. §§ 2-3, 2007 H.R. 333 adds one hour time
(enacted) Ky. Acts (fonhcoming) restriction; removes subseclions

(amending Ky. REV. STAT. ANN. of § 525.155 Ihat were held
§§ 525.055, .155), available at unconstitutional by McQueary.
http://www.lrc.ky.gov/record!
07RS/HB280.htm

Louisiana H.R. 1364.2006 Leg., Reg. June 30, 2006 LA. REV. STAT. ANN. § 14:103 None Ves
Sess. (La. 2006) (enacted) (2004 & Supp. 2(07)

Maine S. 83, 123d Leg.. ISl Reg. Sess. Proposed amending Me. REV. 1000 Ves
(Me. 2(07); H.R. 317. 123d STAT. ANN. til. I7-A, §501
Leg., 1Sl Reg. Sess. (Me. 2(07) (2006)

Maryland H.R. 850, 2006 Gen. Assemb., May 2, 2006 MD. CODe ANN., CRIM. LAW 100 Yes
Reg. Sess. (Md. 2006) (enacted) § 10-205 (LexisNexis Supp.

2006)

Massachusetts H.R.4839, 1841h Gen. Ct.. Reg. Proposed amending MASS. GEN. 500 Yes
Sess. (Mass. 2006) LAws ch. 272 (2000)

Michigan H.R. 5887 & 5888, 93d Leg., May 23, 2006 M,CH. CaMP. LAWS §§ 123.1111 500 Yes Felony
Reg. Sess. (Mich. 2006) -.1115 (West 2006), 750.167d,
(enacted);S. 1171, 1199 & 1229, 750.168 (West 2004 & Supp.
93d Leg., Reg. Sess. (Mich. 2007), 777.16i (West 2006 &
2006) (enacted) Supp.2(07)

Minnesota H.R. 2985, 2005-2006 Leg., May 9, 2006 M,NN. STAT. § 609.501 (Supp. 500 Ves Civil damages
Reg. Sess. (Minn. 2(06) 2007)
(enacted)

N
o
o..............

'Tl

~
m

~
r
'"tl
fi

Ez
o
l'
:>
~
f/l

:>
Z
o
"T1
;;0
m
m
C/)
.."
m
tl
:I:

0\-VI



Mississippi H.R. 1693.2006 Leg., Reg. Apr. 21. 2006 MIss. CODl, ANN. § 97-35-18 1000 No Civil damages
Sess. (Miss. 2006) (enacled) (West, Wesllaw through 2006

Reg. Sess. and 2d Ex. Scss.)

Missouri S. 578. 93d Gcn. Assemb.• 2d S. 578 enacled Mo. REV. STAT. §§ 578.501 300 No Request for preliminary
Sess. (Mo. 2006) (enacled); H.R. on Feb. 23. -.502 (Supp. 2007) injunclion enjoining enforcement
1026. 93d Gen. Assemb., 2d 2006; H.R. of § 578.502 rejected by Phelps-
Sess. (Mo. 2006) (enacted) 1026 enacted Roper v. Nixoll, No. 06-4156-

on July 6, CY-C-FJG, 2007 WL 273437
2006 (W.O. Mo. Jan. 26, 2007).

Montana S. IS, 60th Leg., Reg. Sess. Mar. 16,2007 Right to Grieve in Privacy Act, 1500 Yes
(Mont. 2007) (enacted) ch. 10, 2007 Mont. Laws (forth-

coming) (to be codified in
MONT. COilE ANN. tit. 45, ch. 8,
part I) (effeclive Mar. 16.
2007), availahle al hnp:lldala.
opi.mt.gov/billsl2007/billpdfl
SBOOI5.pdf

Nebraska Leg. 287, 99th Leg., 2d Sess. Apr. 4,2006 NEB. REV. STAT. §§ 28-1320.01 300 No
(Neb. 2006) (enacled) to .03 (Westlaw through 2d Reg.

Sess. of 99th Leg.)

New H.R. Res. 25, 159th Gen. Ct., 2d None H.R. Res. 25 stales thaI in 2007,
Hampshire Reg. Sess. (N.H. 2006) the New Hampshire House

"should consider legislation
banning or restricting demonstra-
lions at funerals."

New Jersey Assemb. 2870, 2898 212lh Leg., Aug. 21, 2006 N.J. STAT. ANN. § 2C:33-8.1 500 Yes
lsI Reg. Sess. (N.J. 2006) (West. Wesllaw lhrough 2006
(enacted) Leg. and 2007 ch. 66 & J.R.

No.4)

New Mexico S. 158, 48th Leg., 1st Sess. Apr. 2, 2007 DemOnSlralions at Funernls and 500 Yes
(N.M. 2007) (enacted) Memorial Services Act, ch. 254,

2007 N.M. Laws (forthcoming)
(effective Apr. 2, 2007), availa-
ble 01 http://legis.slate.nm.usl
Sessionsf07%20RegularffinaU
SBOI58.pdf

New York S. 56, 230th Leg., Reg. Sess. S. 56: N.Y. PENAL LAW §§ 240 100 or Yes S. 56 tracks the federal act.
(N.Y. 2007); S. 305, 230th Leg., .22-.24 (proposed) 150 or
Reg. Sess. (N.Y. 2007); Assemb. 300
2385, 230th Leg.. Reg. Sess.
(N.Y. 2007); Assemb. 2779,
230lh Leg., Reg. Sess. (N.Y.
2007)
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Nevada S. 29, 74th Leg., Reg. Sess. S. 29 would amend NEv. REV. 150 or Ves S. 29 tracks Ihe federal acl.
(Nev. 2(07); Assemb. 159, 741h STAT. ch. 417 (veterans); 300
Leg., Reg. Sess. (Nev. 2(07) Assemb. 159 would amend NEV.

REV. STAT. ch 203 (crimes)

North S. 1833, 2005-2006 Gen. July 27, 2006 N.C. GEN. STAT. ANN. § 14- 300 Ves
Carolina Assemb., Reg. Sess. (N.C. 2006) 288.4 (West, Westlaw Ihrough

(enacled) 2006 Reg. Scss.)

North Dakota H.R. 1163, 60th Leg. Assemb., Proposing new section 10 N.D. 500 Ves
Reg. Sess. (N.D. 2(07) CE!'IT. CODE § 12.1-31
(wilhdrawn Jan. 15, 2(07)

Ohio H.R. 484, 126th Gen. Assemb., May 26, 2006 OHIO REV. CODE ANN. 300 No H.R. 484 amended prior version
Reg. Sess. (Ohio 2006) § 3767.30 (LexisNexis 2006) to add buffer zone and lime
(enacted) restriction. A federal district

court slruck Ihe "noaling" 300-
foot buffer zone, but upheld the
"fixed" 300-foot buffer zone in
Phelps.Roper v. Taft, 2007 WL
915109, *6-*7 (N.D, Ohio,
Mar. 23, 2(07).

Oklahoma S. 1020, 50lh Leg.. 2d Sess. Mar. 3, 2006 OKLA. STAT. tit. 21, § 1380 500 or No S. 756 would amend lime
(Ok. 2006) (enacted); S. 756, (Supp. 2(07); proposed 1000 restriction from one hour to
51st Leg., lSi Reg. Sess. (Okla. amending OKLA. STAT. IiI. 21, Ihree hours before and after.
2(07) § 1380 (Supp. 2(07)

Oregon H.RJ. Res. 52, 74th Leg., Reg. Proposed amending Oregon None Proposes constitutional amend·
Sess. (Or. 2(07) conslitution ment (10 be submitted to vOlers)

pennitling laws 10 prevent
funeral disturbances.

Pennsylvania S. 1150, 2005· 2006 Gen. June 30, 2006 18 PA, CONS. STAT. ANN. 500 Ves Civil damages
Assemb., Reg. Sess. (Pa. 2006) § 7517 (West Supp, 2007); 42
(enacled) PA. CONS. STAT. ANN. § 8320

(West 2(07)

Rhode Island S. 342, 2007 Gen. Assemb., Proposed amending R.1. GEN. 150 or Ves H.R, 5124 tracks the federal ael.
Reg. Sess. (R.1. 2007); H.R. LAWS ch. II-II (2002) 300
5124, 2007 Gen, Assemb., Reg.
Sess. (R.1. 2(07)

South H.R. 4965, I I6th Gen. Assemb., June 14, 2006 S.c. COilE ANN. § 16-)7-525 1000 No
Carolina 2d Reg. Sess. (S.C, 2006) (Supp. 2006)

(enacted through unanimous veto
override)

South Dakota S. 156, 81st Leg.. Reg. Sess. Feb. 13, 2006 S.D. CODIFIED LAWS §§ 22-13- 1000 No Civil damages
(S,D. 2006) (enaeled) 17 10 -20 (2006)
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Tennessee S. 2660, 100th Gen. Assemb., Apr. 24, 2006 TENN. CODE ANN. § 39-17-317 500 Yes
2d Reg. Sess. (Tenn. 2006) (West law through 2006 2d Reg.
(enacted) Sess.)

Texas H.R. 97, 79th Leg., 3d Sess. May 19,2006 TEX. PENAL CO"" ANN. 500 Yes
(Tex. 2006) (enacted) §§ 42.04, .055 (Vernon Supp.

2006)

Utah H.R. 205, 57th Leg., Gen. Sess. Mar. 7, 2007 ACI of Mar. 7, 2007, ch. 46, 200 Yes
(Utah 2007) (enacted) 2007 Ulah Laws (fonhcoming)

(to be codified at UTAH CODE
ANN. § 76-9-108) (effective Apr.
30. 2007), a vai/able ill hllp://le.
utah .gov/-2007/bi IIs1hbi lIenr/
hb0205.pdf

Vennont H.R. 97. 2005-2006 Leg., Reg. May 20. 2006 VT. STAT. ANN. Iii 13, § 3771 100 No
Sess. (VI. 2006) (enacted) (Wesllaw through 2005·2006

Sess.)

Virginia H.D. 372. 2006 Gen. Asscmb., Mar. 30, 2006 VA. CODE ANN. § 18.2-415 None Yes
Reg. Sess. (Va. 2006) (enacted) (West. Westlaw Ihrough 2006

Spec. Sess.)

Washington H.R. 1168.2007 Leg., Reg. Feb. 2,2007 WASH. REV. CODE ANN. 500 Yes
Sess. (Wash. 2007) (enacted) § 9A.84.030 (West. Westlaw

through Apr. 20. 2007 legisla-
tion) (effective Feb. 2. 2(07)

West Virginia H.R. 2227 & 2235, 781h Leg., W. VA. COl)E § 61-8-14a or 500 or Yes
lSI Sess. (W.V. 2(07) § 61 -6-15 (proposed) 1000

Wisconsin S. 525, 2005-2006 Leg., Reg. Feb. 20. 2006 WIS. STAT. § 947.011 (Supp. 500 Yes
Sess. (Wis. 2(06) (enacted) 2006)

Wyoming H.R. 77. 59th Leg., 2007 Gen. Feb. 16, 2007 Act of Feb. 16, 2007, ch. 53, 300 Yes
Scss. (Wyo. 2(07) (enacted) Wyo. Sess. Laws (fonhcoming)

(to be codified at WYo. STAT.
ANN. § 6-6-105) (effective July
1,2007), availaMe CIt hllp:1I
legi sweb.state.wy .lIs/2007/Enroli/
HBOO77.pdf
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VII. ApPENDIX A

H.R. 5037

enr iRundrrd Rinth [ongrr55
of thr

CUinitrd ~tQtr5 of 5!mrricQ
AT THE SECOND SESSION

Begun and held at the City of Washington on Tltesdny,
the third dny ofJanltary, two tholtsand and six

2ln 2let
To amend titles 38 and 18, United States Code. to prohibit certain demonstrations

at cemeteries under the control of the National Cemetery Administration and
at Arlington National Cemetery, and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States ofAmerica in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the "Respect for America's Fallen
Heroes Act".

SEC. 2. PROHIBITION ON CERTAIN DEMONSTRATIONS AT CEMETERIES
UNDER THE CONTROL OF THE NATIONAL CEMETERY
ADMINISTRATION AND AT ARLINGTON NATIONAL CEME·
TERY.

(a) PROHlBITION.-
(1) IN GENERAL.-Chapter 24 of title 38, United States

Code, is amended by adding at the end the following new
section:

"§ 2413. Prohibition on certain demonstrations at cemeteries
under control of the National Cemetery Adminis­
tration and at Arlington National Cemetery

"(a) PROHIBITION.-No person may carry out-
"(1) a demonstration on the property of a cemetery under

the control of the National Cemetery Administration or on
the property of Arlington National Cemetery unless the dem­
onstration has been approved by the cemetery superintendent
or the director of the property on which the cemetery is located;
or

"(2) with respect to such a cemetery, a demonstration
during the period beginning 60 minutes before and ending
60 minutes after a funeral, memorial service, or ceremony
is held, any part of which demonstration-

"(A)(i) takes place within 150 feet of a road, pathway,
or other route of ingress to or egress from such cemetery
property; and

"(ii) includes, as part of such demonstration, any indi­
vidual willfully making or assisting in the making of any
noise or diversion that disturbs or tends to disturb the
peace or good order of the funeral, memorial service, or
ceremony; or

"(B) is within 300 feet of such cemetery and impedes
the access to or egress from such cemetery.
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H.R.5037-2

"(b) DEMONSTRATION.-For purposes of this section, the term
'demonstration' includes the following:

"(1) Any picketing or similar conduct.
"(2) Any oration, speech, use of sound amplification equip­

ment or device, or similar conduct that is not part of a funeral,
memorial service, or ceremony.

"(3) The display of any placard, banner, flag, or similar
device, unless such a display is part of a funeral, memorial
service, or ceremony.

"(4) The distribution of any handbill, pamphlet, leaflet,
or other written or printed matter other than a program distrib­
uted as part of a funeral, memorial service, or ceremony.".

(2) CLERICAL AMENDMENT.-The table of sections at the
beginning of such chapter is amended by adding at the end
the following new item:

"2413. Prohibition on certain demonstrations at cemeteries under control of the Na­
tional Cemetery Administration and at Arlington National Cemetery....

(b) CONSTRUCTION.-Nothing in section 2413 of title 38, United
States Code (as amended by subsection (a», shall be construed
as limiting the authority of the Secretary of Veterans Affairs, with
respect to property under control of the National Cemetery Adminis­
tration, or the Secretary of the Army, with respect to Arlington
National Cemetery, to issue or enforce regulations that prohibit
or restrict conduct that is not specifically covered by section 2413
of such title (as so added).

SEC. 3. PENALTY FOR VIOLATION OF PROHIBmON ON UNAPPROVED
DEMONSTRATIONS AT CEMETERIES UNDER THE CON·
TROL OF THE NATIONAL CEMETERY ADMINISTRATION
AND AT ARLINGTON NATIONAL CEMETERY.

(a) PENALTY.-Chapter 67 of title 18, United States Code, is
amended by adding at the end the following new section:

"§ 1387. Demonstrations at cemeteries under the control of
the National Cemetery Administration and at
Arlington National Cemetery

"Whoever violates section 2413 of title 38 shall be fined under
this title, imprisoned for not more than one year, or both.".

[Vol. 55
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(b) CLERICAL AMENDMENT.-The table of sections at the begin­
ning of such chapter is amended by adding at the end the following
new item:
"1387. Demonstrations at cemeteries under the control of the National Cemetery

Administration and at Arlington National Cemetery.".

SEC. 4. SENSE OF CONGRESS ON STATE RESTRICTION OF DEMONSTRA·
TIONS NEAR MILITARY FUNERALS.

It is the sense of Congress that each State should enact legisla­
tion to restrict demonstrations near any military funeral.

Speaker of the House ofRepresentatives.

Vice President of the United States and
President of the Senate.
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Public Law 109-464
109th Congress

An Act
Dec. 22, 2006

[S.4042]
To amend title 18, United States Code, to prohibit disruptions of funerals of members

or former members of the Armed Forces.

Be it enacted by the Senate and House of Representatives of
the United States ofAmerica in Congress assembled,

SECTION 1. RESPECT FOR THE FUNERALS OF FALLEN HEROES.

(a) IN GENERAL.-Chapter 67 of title 18, United States Code,
is amended by adding at the end the following new section:

"§ 1388. Prohibition on disruptions of funerals of members
or former members of the Armed Forces

"(a) PRoHIBITIoN.-For any funeral of a member or former
member of the Armed Forces that is not located at a cemetery
under the control of the National Cemetery Administration or part
of Arlington National Cemetery, it shall be unlawful for any person
to engage in an activity during the period beginning 60 minutes
before and ending 60 minutes after such funeral, any part of which
activity-

"(I)(A) takes place within the boundaries of the location
of such funeral or takes place within 150 feet of the point
of the intersection between-

"(0 the boundary of the location of such funeral; and
"(ii) a road, pathway, or other route of ingress to or

egress from the location of such funeral; and
"(B) includes any individual willfully making or assisting

in the making of any noise or diversion that is not part of
such funeral and that disturbs or tends to disturb the peace
or good order of such funeral with the intent of disturbing
the peace or good order of that funeral; or

"(2)(A) is within 300 feet of the boundary of the location
of such funeral; and

"(B) includes any individual willfully and without proper
authorization impeding the access to or egress from such loca­
tion with the intent to impede the access to or egress from
such location.
"(b) PENALTY.-Any person who violates subsection (a) shall

be fined under this title, imprisoned for not more than 1 year,
or both.

"(c) DEFINITIONS.-In this section:
"(1) The term 'Armed Forces' has the meaning given the

term in section 101 of title 10.
"(2) The term 'funeral of a member or former member

of the Armed Forces' means any ceremony or memorial service
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held in connection with the burial or cremation of a member
or former member of the Armed Forces.

"(3) The term 'boundary of the location', with respect to
a funeral of a member or former member of the Armed Forces,
means-

"(A) in the case of a funeral of a member or former
member of the Armed Forces that is held at a cemetery,
the property line of the cemetery;

"(B) in the case of a funeral of a member or former
member of the Armed Forces that is held at a mortuary,
the property line of the mortuary;

"(C) in the case of a funeral of a member or former
member of the Armed Forces that is held at a house of
worship, the property line of the house of worship; and

"(D) in the case of a funeral of a member or former
member of the Armed Forces that is held at any other
kind of location, the reasonable property line of that loca­
tion.".

(b) CLERICAL AMENDMENT.-The table of sections at the begin­
ning of chapter 67 of such title is amended by inserting after
the item related to section 1387 the following new item:

"1388. Prohibition on disruptions of funerals of members or former members of the
Armed Forces.".

Approved December 22, 2006.

LEGISLATIVE HISTORY-S. 4042:

CONGRESSIONAL RECORD, Vol. 152 (2006):
Dec. 7, considered and passed Senate.
Dec. 8, considered and passed House.

o
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1091'1-1 CONGRESS H R 6157
2D Sr;SSION • •

To amend the Reyised Statutes of the United States to prO\ide for legal
p"oteetion against friYolous lawsuits directed at statutes prohibiting pick­
eting at militm"y and othe," funerals, and for othe," purposes.

IN THE HOUSE OF REPRESENTATIVES

SEPTEilIBER 21, 2006

Mr. TIAHHT (for himself, i\'I1'. RYUN of Kansas, 11'1 ... MORAN of Kansas, iVlI""
\VII,SON of South Carolina, and MI'. RYAN of Wisconsin) int."oduced the
follo\\ing bill; which was referred to the Committee on the Judiciary

A BILL
To amend the Revised Statutes of the United States to

pro\~de for legal protection against frivolous lawsuits di­

rected at statutes prohibiting picketing at military and

othel> funerals, and for other purposes.

1 Be it enacted by the Senate and House of Rep1'esenta­

2 tives of the United States ofAmerica in Cong1'ess assem,bled,

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the "Sons and Daughters

5 of America Act""
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1 SEC. 2. LIMITATIONS ON CERTAIN LAWSUITS AGAINST

2 STATE AND LOCAL OFFICIALS.

3 (a) CIVIL ACTlON POR DEPRIVATION OP l~IGHTs.-

4 Section 1979 of the Revised Statutes of the United States

5 (42 U.S.C. 1983) is amended-

6 (1) by inselting "(a)" before the first sentence;

7 and

8 (2) by adding at the end the following:

9 "(b) The remedies with respect to a claim under this

10 section are limited to injunctive and declaratory relief

11 where the deprivation consists of a \~olation of the right

12 to freedom of speech secured by the Constitution, and

13 such \~olation is the result of a statute, ordinance, regula­

14 tion, custom, or usage which prohibits or restricts pick­

IS eting, protesting, or demonstrating at a funeral or any

16 other ceremony, procession, or memorial service held m

17 connection with the burial or cremation of the dead.".

18 (b) ATTORNEYS' FEEs.-Section 722(b) of the Re­

19 vised Statutes of the United States (42 U.S.C. 1988(b))

20 is amended by adding at the end the following: "However,

21 no fees shall be awarded under this subsection \\~th re­

22 spect to a claim described in subsection (b) of section nine­

23 teen hunch·ed and seventy nine." .

•HR 6157 IH
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1 SEC. 3. LIMITATIONS ON CERTAIN LAWSUITS AGAINST THE

2 UNITED STATES AND FEDERAL OFFICIALS.

3 (a) IN GENERAL.-Notwithstanding any other pf"Ovi-

4 sion of law, a court shall not award reasonable fees and

5 expenses of attorneys to the prevailing patty on a claim

6 of injury described in subsection (b) brought against the

7 United States or any agency or any official of the United

8 States acting in his or her official capacity in any court

9 having jurisdiction over such claim, and the "emedies with

10 respect to such a claim shall be limited to injunctive and

11 declaratory relief.

12 (b) CLAIMS TO WHICH LBHTATIONS ApPLY.-Sub­

13 section (a) shall apply with respect to any claim of injury

14 consisting of the violation of the right to freedom of speech

15 secured by the Constitution, if such violation is the result

16 of a statute, ordinance, regulation, custom, or usage which

17 prohibits or restricts picketing, protesting, 01' dem­

18 onstrating at a funeral or any other ceremony, procession,

19 or memorial service held in connection with the burial or

20 cremation of the dead.

21 SEC. 4. EFFECTIVE DATE,

22 This Act and the amendments made by this Act take

23 effect on the date of the enactment of this Act and shall

24 apply to any case that-

25 (1) is pending on such date of enactment; 01'

.RR 6157 m
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1 (2) is commenced on or after such date of en-

2 actment.

o

.HR 6157 IH
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