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Abstract:

Although there was a simple way to practice cregfiorting in the past, in its organized
and developed form credit reporting is considered mo international society in general.
The first act to regulate credit reporting was lelsdaed in the last quarter of the twentieth
century in the U.S.A. The novelty is even more entdin Saudi laws. The first act in Saudi
Arabia was declared in 2008. In Saudi Arabia, d¢regfiorting is associated with many legal
issues that must be resolved with reference to [®ithriah and Saudi Arabia law.
Consequently, legal arshariahsolutions should be provided.

This dissertation is a comprehensive study of ¢negiorting damage and remedies. It
tackles issues related to definitions, history, amelchanisms of credit reporting in one
section. In another section, this dissertation emamacts or failures to act as the basis for
liability. These acts or failures to act may befpened by credit reporting agencies, users,
or other entities or persons. This examination resented in light of the Fair Credit
Reporting Act and the Credit Information Act andigheed against Islamic law to examine
validity in Islamic law as the predominant law iausli Arabia. This dissertation also seeks
to find weakness and strength in both laws andestggprovements. Proving the breaches
is an essential part to recovering damages. Methodsstandards of proof in both legal
systems have similarities and differences. Somestyg damages inflicted upon consumers
are unigue to credit reporting, while other typdsdamages are similar to other legal
theories. The most challenging issue is the meastiremedies in the credit reporting
context. The types of damages shared by other thgalties share the same measurements
of remedies. Nevertheless, damages unique to creddrting have their own remedial
measurements.

This dissertation hopefully adds to legal acadeimdps the judiciary in Saudi Arabia in
interpreting the Credit Information Act, and helpgprove deficiencies in the current legal
framework of U.S and Saudi legal systems.
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First Chapter:
Introduction

Credit reporting is considered novel in internagéibsociety. The first act to regulate
credit reporting was established in the USA inltds quarter of the twentieth century. The
novelty of credit reporting is more evident in SeAdabia, where the first act was declared
with Royal Decree No. M/37 dated July 8, 2008 Wile "Credit Information Act* (CIL).

Credit reporting is associated with many legal essihat must be resolved with
reference to bottshariahand Saudi Arabia law. Consequently, this studyreskes both
legal andShariah solutions. The aims of the CIL are to: declarest@ints on collecting
credit information; declare constraints on exchaggcredit information; and declare
constraints on the protection of credit informatfoym unauthorized usage or disclostire.

1.1. Credit Reporting Characterization under Islamic Law

Islamic law, as the predominant law in Saudi, emnsptes clearly good character and
fulfillment of any kind of lawful obligation. Onefahe important issues that Islamic law and
teachings emphasize is fulfillment of paying dePophet Muhammad, peace be upon him
and all messengers of Allah (pbuh), said/Hoever takes the money of people with the
intention of repaying it, Allah will reg)ay it on his behalf, and whoever takes it in order
to spoil it, then Allah will spoil him.”” This is a great threat to Muslims on a spiriteail.

On the legal and judicial level, Prophet saithé procrastination [of repayment] of
an able person, frees his reputation [as to this gard] and punishment® This means if
an able person is not willing to repay loan anttysg to procrastinate; the other party has
the right to speak about his procrastination teeoteople and warn them about him. The
other party has the right to report to authoritieast the person is not paying and advising
people not to deal with him and the Ik& judge on the other hand has the right to impose
punishment upon him in order to deter him and attimm doing similarly’. | believe that
"Credit Reporting” can be used as a way of damagih® financial reputation of a
procrastinating person.

In order to reach a valid conclusion regardingilighy wrongful or intentional act of
reporting inaccurate information by a credit repaytagency (CRA) must be characterized.
These issues are new in the context of credit teygprhowever, we can find an analogy in
classic Islamic jurisprudence.

Under Islamic Law, the contract to report inforratbetween a CRA and a user can be
classified as a sale or dara contract. This contract can be classified as a sahtract,
because CRAs sell credit reports to users in cerain of fees. This contract can also be
classified as atjara’ contract, because a CRA is hired to collect infation for a user.

1 SauDI ARABIA CREDIT INFORMATION LAW (CIL), Royal Decree No. M/37 5 Rajab 1429H / 8.
% CIL, article 2.
® MUHAMMAD AL-BUKHARI, TRANSLATION OFSAHIH BUKHARI, (trans Mushin Khan) Volume 3, 41/572;
MUSLIM BIN AL-HAJJAJ BEING TRADITIONS OF THE SAYING AND DOINGS OF THE PROPHET WHAMMAD AS
NARRATED BY HIS COMPANIONS AND COMPLIED UNDER THE ITLE ALJAMI-US-SAHIH 25/2387 (trans. Abdul
Hamid Siddiqui, Arabic House for Printing, Publishj and Distribution, Beirut, 1972).
:AL-BUKHARI, supranote 3, Volume 3, 41/585.

Id.
°1d.
" ljara, which is the hire or lease, under Islamic lavgludes two types: a contract to lease real or pedso
property and a contract to lease labornJHBHALA, UNDERSTANDING ISLAMIC LAW (SHARI'A) 562-65
(LexisNexis 2011).
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When a CRA has the information, | believe it issdescontract, and is a lease contract when
the CRA does not have the information.

Concerning the nature of the information, reportimgdit information to users can be
characterized as a type advice about the persambfiaancial status of consumers. The
Prophet said An advisor is trusted® This tradition indicates that an advisor is oriéple if
he betrays the advisee or is negligent in offetiregadvice’.

In Islamic law, antagonization may be a basis ability. Reporting false information
with ill will may be characterized as antagonizati®&cholars debate whether a person is
liable for antagonizing, with false informationgavernor against another person, resulting
in economic los&® The first approach is that the antagonizer is dialyle if the governor is
an oppressor who does not investigate into mat@d punish people based on false
antagonizatiot* If the governor is a person who investigates imatters, then the
antagonizer is not liable even if the governor diggs the property of others, as
disgorgement is based on his investigation and thet antagonizatiotf The second
approach is that the antagonizer is not liable ny aase because the disgorgement is
attributed to the oppressor governor, not to thagonizer. The general rule of causation
provides that when there are two acts, the ligbilt attached to the immediate one.
However, the antagonizer should be prosecuted waityi** The third approach, theanbli
School, is that an antagonizer is liable in anyecasd the plaintiff can sue either the
governor or the antagonizét.

In the case of the intentional reporting of inaeterinformation, | think one can
analogize that to antagonization and accordinghyd hithe CRAs liable for reporting
inaccurate information.

1.2.Importance of Credit Reporting

The credit information industry is lucrative. Ineoyear, its revenue exceeds three billion
dollar in the United Statés.A basic rule of human behavior explains the imgoce of
credit information. Past performance is the besdijative tool for future performancé.
Specifically, consumers who have met their finanaidigations in the past may be expected
to do so in the future. Credit information also an¢es a nation’s economy by providing
accurate information, which in turn, leads to tperapriate extension or denial of credit. In
the U.S., every month, 4.5 billion pieces of infation are reported to credit reporting
agencies (CRAs) by creditot§Six million times a day, a credit report is reqees® CRAs

8 NASIRUDDIN ALABANI, SAHIH ALGAMI ASSAGHIR AND ITS ADDITIONS (Authentic Traditions of the Small
Collector), at 2/1136, Tradition No. 6700 (The isla Office Publishing).
® MUHAMMAD ALMARZOQI, LIABILITY OF PERSONS NEGLIGENCE 156 (' edition, Arab Network for Research
and Publishing, 2009).
191d. at 148.
1d. at 148-49.
21d. at 149.
131d. at 150.
14 Musa ALHAJIAWI, ALIQNA’ IN THE JURISPRUDENCE OFAHMED BIN HANBAL (The Convincing) 2/354,
(Abdulatif Alsubkied, The Knowledge Publishing House).
> TRANSUNION WHITE PAPER, THE IMPORTANCE OFCREDIT SCORING FORECONOMIC GROWTH 3, available at
http://www.transunion.com/docs/interstitial/scoNtbitepaper.pdf.
% Margaret J. Miller, Credit Reporting Systems Arduthe Globe: The State of the Art in Public Credit
Registries and Private Credit Reporting Firms 3, available at
http://info.worldbank.org/etools/docs!/library/15%9metech/pdf/Miller_CreditReporting.pdf.
1; NATIONAL CONSUMERLAW CENTER, FAIR CREDIT REPORTINGat 74 (7th ed. 2010)..

Id.
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keep more than 400 million credit histories on.flé@he main CRAs have information on
more than 1.5 billion accounts held by more thad hgillion people in the U.& The
importance of credit information can be summarizdthough not comprehensively, in ten
sections.

1.2.1. Consumer Access to Credit

Consumers will have access to credit to the extaait credit information is shared. It
has been proven the lending rate is higher in cmsiwhere there is sharing of the
information of debtoré' Moreover, in the U.S., information sharing leads lénding
diversity. For example, the chance for low-incon@rbwers to obtain loans increased
nearly 70 percent after the passage of the FaidiCReporting Act (FCRA thereaftef.
Also noteworthy is the fact thasince passage of the FCRlwer down paymestare
required, and homes ownership among younger holdselhas increased. The flow of
credit information is indeed in the interest of tmsumer$?

1.2.2. Making Informed Decisions

With credit information, lenders can make theirdery decisions confidently. Lenders
in the past relied on their own prediction durimgeiviews with the potential borrowets.
However, with the completeness and accuracy ofitci&drmation, decisions can be made
confidently?® On the basis of credit reports, lenders clearlg g behaviors of the
borrowers, their histories, and their commitmentptty back. Statistics prove that credit
information helps in preventing credit probleMDelinquency of thirty days or more in
making mortgages payments was only 3.9 percennglutie fourth quarter of 2032.In
addition, the delinquency rate for thirty days oormin credit card payments was 4.6
percent® More remarkably, 60 percent of all borrowers menad a late payment in the last
seven year®

1.2.3. Enhancement of Competition
Credit information sharing encourages entry of mampetitors in the credit mark&t.
The laws of some countries, such as the U.S., aldowers to prescreen borrowers. This

19 Consumer Reporting Reform Act of 1994: Hearing Betbe Senate Comm. @anking, Housing, and
Urban Affairs,103rd Cong. s5136. (1994) (statement of Richar@han)Congressional Record Permanent
Digital Collection
20 STEVE WEISMAN, 50 WAYS TO PROTECT YOUR IDENTITY AND YOUR CREDITEVERYTHING YOU NEED TO KNOW
ABOUT IDENTITY THEFT, CREDIT CARDS CREDIT REPAIR AND CREDIT REPORTSL27 (2005).
2L Tullio Japelli & Marco Pagano, Information Sharinigending and Defaults: Cross-country Evidence
available athttp://www.csef.it/WP/wp22.pdf
2 The Impact of National Credit Reporting Under tharFCredit Reporting Act: Hearing on “The Importagc
of the National Credit Reporting System to Conssnaed the U.S. Economy” before United States Holise
Representatives Comm. on Financial Services Subcomifinancial Institutions and Consumer Cre@it
(2003) (testimony of Michael E. Staten, Directoredit Research Center, McDonough School of Busjness
georgetown Universityjavailable athttp:/financialservices.house.gov/media/pdf/05886. pdf.

Id. at 7.
24 \WEISMAN, supranote 20, at 127.
%5 Statensupranote 22, at 13.
°1d. at 8.
T1d. at 13.
81d.
2d.
¥1d. at 14.
31 John M. Barron & Michael Statefhe Value of Comprehensive Credit Reports: Les§mms the U.S.
Experience, irCREDIT REPORTINGSYSTEMS AND THEINTERNATIONAL ECONOMY 273, 307 (Margaret J. Miller
ed., 2003).
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feature allows new lenders to provide their offessthe prescreened consumers; more
competition in the credit market and more choicasdonsumers are the restfitCredit
cards now are offered without fees or with disceumt promotion offerd® The number of
creditstiards holders increased from 43 percen8tpefcent within an 18-year period (1983-
2001):

1.2.4. Speed and Convenience

Long and complicated procedures are attributed Ipntsthe lack of credit information
about borrowers. However, with complete and aceuwegdit information, lenders can make
decisions quickly, sometimes within minuf8sFor instance, during 2001, 48 percent of
automobile loan applicants received decisions witi hour. In the same year, twenty-three
percent of the applicants received decisions is flean ten minute¥.

1.2.5. Reduction of Credit Cost

A normal practice, in the absence of credit infaiiorg is to increase the interest rate or
to ask for collateral to guard against the possjbdf default.®” Interest rates decrease,
however, if credit information is available. Whéretuncertainty associated with the lack of
credit informatioris eliminated, interest rates become lower thag Weuld be otherwisé®
When lenders know the likelihood loans will be relpahey are more likely to reduce the
borrowing cost. Securitization of loaffsavailable in some countries, increases the cash
flow in lender hands, which results in lower crextist?°

1.2.6. Public Safety

Credit reports prove to be a useful tool in cheghkpast criminal records of prospective
employees, especially in sensitive positions siekchool bus drivers or caregivétsThe
availability of credit information contributes talplic safety by stopping crimes, fraud, and
identity theft*> For example, running background check contribtelselp prevent sexual
crimes against children who ride school bus. Sinyilaidentities of elderly people are
subject to be stolen by caregivers which can béaddby running background check.

1.2.7. Payment Behavior Change

Credit information sharing incentivizes borrowersaoid damaging their credit rating.
Late payment of their loans may make them high-biskrowers’® A study shows that
consumers are more willing to pay their non-finahabligations, such as utility bills, on

%2 Statensupranote 22, at 16

.

*1d. at 8.

%d. at 20; SEVE Buccl, CREDIT REPAIRKIT FORDUMMIES 13 (2nd ed. 2008).

% Statensupranote 22, at 11.

37 \WEISMAN, supranote 20, at 127.

*1d. at 128.

%9 http://en.wikipedia.org/wiki/Securitization Seitimation is a “financial practice of pooling vatis types of
contractual debt ... and selling said debt as bondto.various investors. The principal and interasttioe
debt, underlying the security, is paid back toxhgous investors regularly.”

“0 Statensupranote 22, at 12; Barron & Statesypranote 31, at 307.

“! Statensupranote 22, at 23.

*21d.

3 Barron & Statensupranote 31, at 274.
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time if they know the service providers would reppayments or defaults to CRASThe
study shows also that service providers, who refdly to CRAs, noted their clients’
behavior changes toward payment on tfthe.

1.2.8. Reduction of Loan Losses
Because of information sharing, lenders eaoid granting loans to borrowers who
would default and who would fail to make productiwee of their loan®

1.2.9. Growth and Mobility of Workforce

Mobility of workers and employees becomes easi¢h wiedit information sharin.
Human capital can move to any place in the couwottgke advantage of new opportunities.
In the past, people who moveskvering old relationships and establishing newsor@uld
face difficulty in obtaining credit, because theiedit history was unavailable in their new
locatiors.*® Now, their well-established relationships withitHfenancial institutions in their
former locations can be accessed anywfeAdter credit information sharing, prospective
borrowers would have the same terms and ratesthsyifwere in their previous locations
Credit information sharing encourages mobility tiaturn, results in economic growth.

1.2.10. Enhancement of Domestic and International Trade

Credit information sharing leads to broader tradechange domestically and
internationally.>* Before the introduction of credit information singx, merchants avoided
dealing with out-of-town buyers on a credit baSise merchants’ caution was due to their
lack of information about the buyers’ creditworthés However, after credit information
sharing, merchants could learn the creditworthireéssot only out-of-town buyers but even
out of continent?

Reduction of

et oot Public safety

Payment
behavior
change

Speed and
convenience
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Figure 1 Importance of Credit Reporting

44 Michael Turner et al, Credit Reporting CustomeyrRent Data: Impact on Customer Payment Behavior and
Furnisher Costs and Benefits, Political & EconoR&search Council: Information Policy Institute, Q2), at

47.

*1d. at 34.

“6 Barron & Statensupranote 31, at 306.

*71d. at 307.

*81d. at 21.

“9 Statensupranote 22, at 10.

*0|d.; Barron and Statesupranote 31, at 307.

®l Rafael del Villar et al,Regulation of Personal Data Protection and of CteRieporting Firms: A
Comparison of Selected Countries of Latin Amertba, United States, and the European UnionCREDIT
REPORTINGSYSTEMS AND THEINTERNATIONAL ECcONOMY 397, 398 (Margaret J. Miller ed., 2003).

2 Some credit reporting agencies (e.g. Dun & Bragsjrhave dozens of branches outside their original
countries.
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1.3. Legislative History of Credit Reporting Acts
1.3.1. The CIL

The process by which an act is issued in Saudi iArabslightly different from most
other countries. The legislative power is entrustethe King, and the Council of Ministers
and theShuraCouncil (Saudi Parliament) jointly. An act canissued in one of three ways.
First, an act may be issued by a Royal Order okKiing of Saudi Arabia such as the Basic
Law of Governancé® Second, a minister may propose a bill or regufatielated to his
ministry to the Council of Minister¥. The Council of Ministers, after a review by the
Bureau of Experts, reviews a bill or regulationd antes on them article by article and then
as a wholé® After that, the bill is submitted to tt&huraCouncil to study it and vote on it.
The bill is submitted to the King and if the twoucwils agree, the King approves the act. If
the two councils disagree, then the King has thevgpoto decide what he deems
appropriate?® Similarly, theShuraCouncil may suggest a bill or amendments of astiexj
law, discuss it, and vote on°t.After that, the bill or amendment is submittedttie King
who in turn submits it to the Council of MinisterBhe bill is submitted to the King. If the
two councils agree, the King approves the achdfttvo councils disagree, then the King has
the power to decide what he deems approptfate.

The first credit-reporting act in Saudi Arabia, eteal on July 8, 2008, is to be
implemented through regulation. Regulation is tadseied by the appropriate minister in the
government. The CIL Implementing Regulation wabddssued no later than 180 days from
the date of promulgation of the CIE.

1.3.2. FCRA

In the United States, Congressman ClenZefiiocki (Wisconsin) proposed amendments
in 1968 to the Truth in Lending Act, which addresseedit reporting issues. However, his
proposal was not accept®Senator William Proxmire (Wisconsin) improved drist
proposal and announced his own titled “A Bill tootct Consumers Against Arbitrary or
Erroneous Credit Rating and the Unwarranted Puidicaf Credit Information” in 1968*
The purposes were to guarantee confidentiality a&swliracy of consumer information, and
to require that CRAs maintain current and relevafurmation®?

Senator Proxmire’s proposal, Senate Bill 823, waled the “Fair Credit Reporting
Act” (FCRA). A compromise among competing interests necessary before the bill could
be advanced. The compromise was that consumeis wi@ive their rights to sue CRAs in
exchange for having access to files containingrtbegdit informatior?® After the Senate

53 Saudi Arabia Basic Law of Governance, Royal Oidier A/90 dated 27 / 8 / 1412 &lailable at
http://www.boe.gov.sa/ViewSystemDetails.aspx?lamggystemID=4

54 Law of The Council of Ministers, article 22, Royatder No. A/13 dated 3/ 2/ 1414available at
http://www.boe.gov.sa/ViewSystemDetails.aspx?lamggystemID=6

55 Law of The Council of Ministers, article 21.

* Law of the SHURACouncil, article 17, Royal Order No. A/91 dated/B7/ 1412 Havailable at
http://www.boe.gov.sa/ViewSystemDetails.aspx?langSystemID=5

57 Law of the SHURA Council, article 23.

58 _Law of the SHURACouncil, article 17, Royal Order No. A/91 dated/B7/ 1412 Havailable at
http://www.boe.gov.sa/ViewSystemDetails.aspx?lan§System|D=5

*9 The Governor of the Agency shall issue the Impleting Regulation of this Law within one hundred and
eighty days from the Law's date of promulgation @rsthall be published in the Official Gazette.
Z(l’ NATIONAL CONSUMERLAW CENTER, supranote 17, at 11.

g

®31d. at 14-15.
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passed Senate Bill 823, the House-Senate Confef@mcenittee approved it, and both the
Senate and the House voted in support of the aQ70.

1.3.2.1. FCRA Amendments

In 1973, 1975, and 1979, Senator Proxmire propaseehdments to the FCRA to solve
shortcomings and defects in the act. However, mérikese proposals became IEWA few
modifications to the FCRA were proposed in the faiamendments to laws in such other
areas as bankruptcy and child suppdrt.

An amendment of the FCRA was proposed on Septerh®@8 in the Senate. The
amendment was named “the Consumer Credit RepdRéigrm Act of 1996”. Accuracy of
consumer credit information was its main condérin 1997, the FCRA was amended
regarding credit report use in an employment cdrifetn 1999, the FCRA was amended as
a part of the Gramm-Leach-Bliley Act, which was niairegarding the regulatory authority
of the Federal Trade Commission (FTC), federal bankegulators, and the Federal Reserve
Board®® In 2001, the FCRA was amended as part of the UBARIOT Act®®, which
concerned national securit§.

In 2003, the Fair and Accurate Credit Transactiduns (FACTA) was proposed and
addressed preemption issues, identity theft, acgurprivacy, furnisher responsibilities,
protection of medical information, employer invgstions, and other issues. In December
2003, FACTA was passed.

In 2008, the Credit and Debit Card Truncation Gilgaiion Act indirectly amended the
FCRA. It mainly allows consumers to sue any pessha is willfully not compliant with the
requirement of truncating credit or debit card nemst’ In the following year, 2009, the
Credit Card Accountability, Responsibility, and Elssure Act added new sections to the
FCRA, regarding the deceptive practices of credjorting, and restricting the use of
prescreening of consumers younger than twenty-eaesyof agé’

In 2010, the Dodd-Frank Wall Street Reform and @amsr Protection Act (Dodd-Frank
Act) was passed. Changes introduced by the DodokFAat included the creation of a new
agency, the Consumer Financial Protection BureabPg), that assumed many FTC
responsibilities, such as rulemaking and enforcejffeaxcept enforcing red flag rules,
disposal of consumer information rdfeand enforcement over small institutidfis.

®41d. at 16.

®%d.

®%|d. at 17.

®71d. at 21.

®%d.

®9USA PATRIOT Act is an acronym of “Uniting and Stgthening America by Providing Appropriate Tools
Required to Intercept and Obstruct Terrorism AcR@91” that become law in 2001. The USA PATRIOT Act
made changes to the following existing acts: thectEbnic Communications Privacy Act, Computer Frand
Abuse Act, the Foreign Intelligence Surveillancet,Ate Family Educational Rights and Privacy Adte t
Money Laundering Control Act, the Bank Secrecy Abg Right to Financial Privacy Act, the Fair Ctedi
Reporting Act, the Immigration and Nationality Atle Victims of Crime Act of 1984, and the Telenetikg
and Consumer Fraud and Abuse Prevention Act.

"0 NATIONAL CONSUMERLAW CENTER, supranote 17, at 21.

1d. at 22.

21d. at 24.

%1d. at 25.

4 Dodd-Frank Wall Street Reform and Consumer Priatedict, Pub. L. No. 111-203, § 1002, 124 Stat.@,37
(2010)available at:_http://www.sec.gov/about/laws/waksitreform-cpa.pdf.

5U.S.C. § 1088 (a)(2)(D).

6 NATIONAL CONSUMERLAW CENTER, supranote 17, at 25.
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1.4.Why Credit Reporting Damages?

Credit reporting is typically associated with sgoparties such as banks and finance
companies. In the absence of monitoring and enfioece: of the law, they control the issue
of credit reports, and exercise their own judgmeméegard to the delinquency, capacity, and
creditworthiness of the consumers.

There is a close relationship between the appticaif credit reporting laws, such as the
CIL, and almost every transaction in people’s livdebody is able to obtain a loan, buy or
lease a car, buy a home, or obtain a credit catidowi being governed by credit reporting
laws.

Credit reporting is very important, but it has mdlaws in the form of errors in credit
reports, unauthorized use of credit informationd déime like, which affect the standing of
consumers regarding the terms of a transaction.

One study showed more than fifty percent of therespstudied contained errors, either
simple or material’” Consumers are inevitably damaged by credit remprérrors, and
compensation for such damages is needed. Althofigbtiag negatively the reputation of a
consumer may be used in a right way, many consumaysbe hurt by this way of reporting
because of willful or negligent acts which requireto find a way to redress the consumer
who has been hurt by such acts.

1.5. Study Problem

The main issue in this study is how to measure dganatributable to credit reporting
errors. How should the consumer be compensatedréalit reporting damage under the
FCRA and the CIL, considering the CIL is a new aatl neither judicial interpretation nor
jurisprudential studies are available? Can the woes be compensated under Islamic law?
If so, will the compensation cover all aspects mdit reporting damage? How can we
benefit from U.S. law in determining the breachttrequires compensation? How can we
measure compensation and how much compensatiotdshegranted? One of the goals of
this dissertation is to examine the validity of Dl in accordance with Islamic law, as the
governing law, in the Kingdom of Saudi Arabia.

1.6. Structure and Method:
A- Structure:

After this introductory chapter, Background, chaptevo, is intended to supply
information to the reader related to the dissemtakiut not important enough to be part of the
body of the dissertation. Chapter two will help thader to become acquainted with Islamic
law resources, important key terms that will beeapd in the dissertation, and a brief
history of the industry of credit reporting, resces, mechanism, and cycle of credit
information.

Chapter three, Literature Review, is a review ofstmof the relevant legal literature
relating to my dissertation topic in whole or irrjpdhe reader will see how these works are
related to my dissertation and how my dissertatiiffiers from those works.

Chapter 4, Credit Reporting Breaches, will defime breaches, then will consist of three
sub-chapters:

- Breaches of CRAs,

- Other Breaches, and

" Chi Chi Wu,Automated Injustice: How A Mechanized Dispute Systeustrates Consumers Seeking To Fix
Errors in Their Credit Reportsl4 N.C. Banking Inst. 139, 144 (2010).
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- Credit Reporting Breaches under Islamic Law

Chapter 5, Credit Reporting Damage, will explaie thgal definition of damage and
damage in the context of credit reporting. The sypé damage will be presented and the
availability of compensation under U.S., Saudi, &h@mic laws will be analyzed.

Chapter 6, Burden of Proof and Causation, will shelo has the burden of proving
deviation from reasonable standards and provingadash

Chapter 7, Credit Reporting Remedies, will presém potential remedies that
consumers may gain as a result of credit repoliregches and ensuing damages.

Chapter 8, Conclusion, will provide to the readeswammary of the dissertation,
arguments, results, and recommendations, regatdengurrent legal framework in the U.S.
and Saudi Arabia in light of Islamic law.

B- Method:

My dissertation is a theoretical one and does neblve empirical aspects. Although
common law tends to practicality by nature, my eligtion does not aim at collecting cases
and analyzing them in an empirical framework. Thiady will examine the following
materials:

- U.S. primary and secondary sources including thRACcase law, U.S. legislation
“statutes, regulations”, legal articles, booksaledjctionaries, annotated law reports,
legal treatises, legal encyclopedias, and legabgieals,

- Primary and secondary Saudi laws including the Gdgislation, legal articles,
books, legal dictionaries, and legal treatises,

- TheHoly Quran the traditions of the Prophet, Scholar consereuslogy, and other
sources.

My main method comprises comparison and analysiaved, and analogy to obtain new
rulings that courts may make. The analytical consgparwill be presented in chronological
stages. First, the dissertation will be dividediseveral topics based on the subject-matter.
Second, the examination in each chapter will stétt the rules regulating the respective
topic in U.S and Saudi laws. Third, examples oesasipporting the rules will be supplied.
Fourth, the strength and weakness of the U.S. andiSegal systems’ treatment of credit
reporting will be presented. Fifth, the dissertatinill offer recommendations to eliminate
weaknesses and reform the credit reporting lavimih countries.

| hope my dissertation adds significantly to theldiof credit reporting law, and that
readers find the information contained herein helpf
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Second Chapter:
Background

In this chapter, | will provide an overview of th&lamic law resources, important
definitions, history and resources of credit infatian, mechanism of credit information
analysis and evaluation, and cycle of credit infation.

2.11slamic Law Resources

Islamic law is derived from a variety of sourcdslamic schools agree on some of them
but not others

2.1.1.Holy Quran "®

The Holy Qurar® is the first source of Islamic la¥.Many Islamic rules are based on
verses of thédoly Quran Some rules are based on the wording of speagfises and others
on the general meaning of verses that addresssae &ich as justice, fairness, or morality
Some Islamic rules are mentioned generally in Hody Quran without details but are
clarified by the sayings of the Propfi&The meaning of some verses is certain and does not
allow for differing interpretatiorfé. Other verses are subject to more than one irteion
because of different understandings of the Aratcds® Within the same subject, some of
the verses state general rules, while others spageific rules. If the rules are contradicting,
the specific controls. However, if there is no cadiction, the specific serves as an
exception to the generi.

8 |AD ALSULAMI, JURISPRUDENTIAL ROOTS (USUL AL FIQH) THAT JURIST IS UNEXCUSED IF DOES NOT KNOW
(Tadmoria House, Riyadh$'&d., 2005); ABAS SHUMAN, ISLAMIC LEGISLATION SOURCES(Educational House
for Publishing, 1 ed. 2000).

9 The Holy Quranis compilation of Allah’s words that were revealdthe Prophet Muhammad (pbuh)
through Archangel Gabriel. Theoly Quran has 114 chapters and 6236 verses. Hoty Quranis the
Scripture of Muslims. It contains law, commandmergkated to social and moral behaviors, storiesl an
contains comprehensive monotheistic arguments esafof the unity of Allah. The language of therQuis
Arabic. The Arabic text of theloly Quranhas remained unchanged over the past centuriesopies of the
Holy Qurancirculating in the world are identical.

80 BHALA, supranote 7, at 289.

81 For example, command of establishing prayer istimeed more than 90 times but the number of prayer
way of prayer is mentioned in detail in the sayingthe Prophet (pbuh).

82 For example, the command to fast three days dysilggmage and seven days when the pilgrim goek ba
to his home (for a person who chooses one way dbeing pilgrimage) and is not able to slay annaaii.
2:196.

8 For example, qurod’ Holy Quran2:228 means in Arabic both “menstruation and punit menstruation”
even though they have the opposite meaning. How#versayings of the Prophet clarify the exact rivegof
this verse even though scholars do not agree fiereint reasons. The difference between the two
interpretations is if we say thaquirod’ is the menstruation, then she can remarry ortgrahe end of her third
menstruation. If we say thatjirod’ is the purity of menstruation then she can remaifier the start of her
third menstruation because she was divorced irtyp(as Islamic law requires) then two cycles ofifyuhave
been ended with the start of the third menstruation

8 For example, Allah makes the period after whictivarced woman can remarry threqufod” which is
either the passage of three menstruations or theaga of three purity of menstruatidoly Quran2:228. This
rule should cover every woman. However, anothesevepecifies generality of the first verse by stathat
the period of pregnant woman is the delivery oftedvy, so once she delivers her baby she can rgné&d.
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2.1.2.Tradition of the Prophet: Sunnah

The tradition of the Prophet Muhammad is the secsmatce of Islamic laW’ The
tradition of the Prophet is calle&tnnah, which includes sayings of the Prophet, actshef t
Prophet, and ratification by the Prophet of sayiogsacts done in his presence or with his
knowledge®® Generally, the two types @unnahare mass transmitted and lone-narrated
transmitted tradition®’ The mass transmitted tradition is accepted amtnslamic schools
as a source of Islamic law. Islamic schools do difier on the certainty of lone-narrated
transmitted traditiorf8 as a way of establishing legal rules, but few &usoin the past
espoused the view that lone-narrated transmittditions are not sources of Islamic 5.
The Sunnahof the Prophet according to the strongest opiciam specify thédoly Qurar’®,
clarify an abstract verse in théoly Quran® and add new legal rules unmentioned in the
Holy Quran®

2.1.3.Consensusijma

The consensusdijtna” is the third source of Islamic la#.Consensus is defined as “the
unanimous opinion of the recognized religious arties at any given time on a given legal
issue after the death of the Prophét&ithough scholars agree on the concept of consgnsu
upon the possibility of occurrence of consensusaolegal issue is disagreed. The first
approach is that consensus is possible any time.ribt necessary that all scholars speak
about the issue. Silent consensus exists on ae v8san some scholars who have the ability
to speak out do not express an opinion. The seempdoach is that consensus is not
possible. Advocates of this approach point out #wtolars live in different places, they
have different opinions, and it is not easy to daeire whether or when they have reached a
consensus on any particular issue. The third appr@athat consensus was only possible at
the time of the companions of the Prophet. The lRetp companions were in reachable
places and could agree on any given legal issue. folrth approach is that one must
distinguish between fundamental and non-fundaméegall issues. With fundamental legal
issues, consensus is possible because of theyatéitihe evidence from thidoly Quranor
Sunnah With non-fundamental legal issues, it is impokesiio reach consensus because of
lack of firm evidencé&®

Scholars who view consensus as possible dividetd verbal, silent, and implied.
Verbal consensus is the consensus of all schotaeslegal issue that is expressed verbally.
Silent consensus is when scholars opine on legaéssand other scholars do not challenge it
with the knowledge and ability to dispute. Impliednsensus is derived from the idea that
disagreement on a legal issue invalidates all atpérions, except those disagreeifdror

8 BHALA, supranote 7, at 302.

8 ALsuLAMI, supranote 78, at 103; BALA, supranote 7, at 302.

87 Mass transmitted tradition is a tradition of thephet that was transmitted by a mass number gflpdo a
mass number of people whom conspiracy to lie isossjble.

8 |one-narrated transmitted tradition is a traditiohthe Prophet that is transmitted by trustwortbge
narrators with uninterrupted chains.

89 ALsuLAMI, supranote 78, at 111.

% Eor example, theloly Quranrules that inheritance is for children of the desmdl 4:11. However, ttf&unnah
specifies that the killer of the deceased, evém ifs his son, cannot inherit.

1 Such as number of prayers, method of prayer, tshainimum requirement, etc.

92 ALsULAMI, supranote 78, at 115. Such as inheritance of grandmoitigr daughters or prohibition of
combination of a woman and her aunt in a polygarmoasiage.

93 BHALA, supranote 7, at 313.

% ALSULAMI, supranote 78, at 124.

%d. at 124-125.

%1d. at 126.
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example, when scholars are divided between “A” @idapproaches, it means that they
impliedly agree that approach “C” is not accept@dnsensus is not based on desire, but is
based on evidence from thiwly Quran Sunnahor analogical reasoning.

Scholars disagree on the probity of verbal consenBhe majority of scholars believe
that verbal consensus is a source of 1a®thers believe only consensus of the companions
of grge Prophet is a source of IdWStill others believe consensus is not a sourckwfat
all.

Scholars, too, disagree on the probity of silemtsemsus. The majority says that silent
consensus is a source of law. The silence of atieolars means agreement because of an
Islamic rule stating that concealing knowledge oneeded is unlawful. Other scholars say
that silence is not, by itself, evidence of agreeim&cholars may not speak for different
reasons®’

Probity of implied consensus is subject to the stypes of disagreements. One view is
that implied consensus is a source of law. If theme two opinions on a law, the new
opinion, rather than the previous conflicting opmi must be incorrect. The new opinion
cannot be considered correct because the comnhamktyccepted the previous opinions and
the community could not have been wrdffyThus, if this new opinion is considered
incorrect, it does not invalidate the previous emsais. Another view rejects probity of
implied consensus as source of Islamic law. #rgued that the mere disagreement means
there are possibilities of new opinions. When satwotlisagree on a law, it means they open
the door to other possible opinions. Still anothiew is that a new opinion can be
considered corrected, if it is combined with theyious opinion. However, this approach
rejects the new opinion if it rejects the commoougd upon which that previous opinion
was agreed. For example, when approach “A” is ¢inahdfather inherits the deceased and
excludes brothers of the deceased. Approach “Bias both grandfather and brothers share
the inheritance. Approach “C” is not accepted défprives the grandfather from inheritance
because approaches “A” and “B” allow grandfatheimtterit'°® Finally, the majority does
not give preference to consensus of scholars ofgaren city over the scholars from other
cities but rather requires consensus to be frorscalblars regardless of their pla&%?‘s.

2.1.4. Analogical Reasoning:Qiyas
104

Qiyas or analogical reasoning is the fourth source tnhsc law: ™" To apply Qiyas
there must be a juridical principle, new legal s8obranch”, and an operative cause found in
both juridical principle and the “branch® Qiyasis defined as “establishing a legal rule for
a new situation “branch”, similar to the rule ofetlexisting rule “principle”, because of

" They support their opinion with different versésghe Quran, traditions of the Prophet, and logrealsons.

% Companion of the Prophet is defined as “a persba met the Prophet, believed in Islam, and diedlihgl
that belief.”

9 ALSULAMI, supranote 78, at 128.

100 5ych as fear of oppressive political authorityoigince of the other opinion, or that he has arewsidped
opinion and has not decided yet.

101 They support their conclusion by a tradition tha Prophet said: “My community will not agree am a
error” but scholars disagree on the authenticitshisf tradition.

102 A suLAMI, supranote 78, at 132

1931d. at 137; BIALA, supranote 7, at 318. | mean the consensus of peoptleedfity of the Prophet (peace be
upon him), which some scholars of Malki school édess consensus of its scholars as a source of law
regardless of disagreement of other scholars.

104BHALA, supranote 7, at 319.

19%1d. 319-20.
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existence of similar causé® Therefore, when a scholar has a new legal issateishnot
mentioned in the previous three primary sourcesgheblar can establish a legal rule for the
new issue by analogizing this new issue “the bratelanother legal issue “the principle”,
provided that both share the same cause. For egamaicotics are not mentioned in the
primary sources; however, scholars found that rienea@re illegal like alcohol. Alcohol is
the principle, narcotics are the branch, and tHeres the same cause which is that both
affect the mind. Therefore, narcotics are illegaladcohol is illegal. The level of cause is
irrelevant. Few scholars disagree on the probitQQofas as a source of Islamic law. All
Islamic schools except a few individual scholarseptQiyasas a source of Islamic laif/.

From the foregoing, one can see that the first $aorces are undisputed. Though the
third and fourth sources are disputed, the disjgutet strong. In the following sources, the
dispute is clearer.

2.1.5.Act or Opinion of the Prophet’'s Companions

Islamic schools differ on whether acts or opiniohs companion of the Prophet (pbuh)
are a source of law. The acts and opinions dispatedhose opinions of the companions
that reasonable persons may differ on, when nolesigg¢ from other companions to the
opinions is reported. Islamic schools take eitHfem@ approaches in examining the acts or
opinions of a companion of the Prophet as a soofclaw. The first approach accepts
companion acts or opinions as a source of law tsecah the high probability that the
companion learned what he or she is reporting fiteenProphet even without disclosing that
it came from the Prophet. In addition, companiohthe Prophet were the closest people to
him and knew his teaching and the meaning of hitnga and act&’® The second approach
rejects companion acts or opinions as a sourcavaf Advocates of this approach argue that
companions are fallible and their acts or opiniamsy be result from their own thought,
which has no preference over the opinion of otluokrst® The third approach is that
companion acts or opinions are a source of law wiilgn they are not challenged and are
widely accepted among the other companidhis.

2.1.6.Legislation of the People Before Islam

Legislation of the people before Islam, namely Jemrsd Christians or other
monotheistic religions, is a debated source of laegislation means the legal provisions
that were imposed upon people before Islam thrabgir holy books and their Prophets.
This debate applies only when Islamic law is silemtanissue, and the legal rule of people
before Islam does not contradict established Isldaw. In addition, this practice must be
conveyed througholy Quranor authenticSunnah For example, Allah says in the story of
the Prophet Joseph thakhey said: "We have lost the (golden) bowl of ting land for him

106 A) suLAMI, supranote 78, at 160-168. The principle, branch, andcthese have conditions that must be met
in order for theQiyasto be valid. Scholars have more than nine waysitov that the “cause” is what Allah or
the Prophet meant as a cause of the principle Faleexample, Allah or the Prophet may specifydhese of a
legal rule. For example, a person must ask for fgsion before getting into a room or house. ThepReb
states the cause of such permission is to keepritcy of the owner from being invaded by the parseeing
what is not wanted to be seen. Also important & shholars’ consensus on a cause of a legal role. F
example, scholars agree that the cause of finarguardianship on an orphan is minority; therefore,
guardianship on an orphan in regards to marriagehleasame cause because of minority.

17 ALsuLAMI, supranote 78, at 173.

194, at 186.

19d. at 187.

110 |d
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who produces it is (the reward of) a camel loadddnwill be bound by it** Thus, the
practice of the prophet Joseph was that it is latefueward a person who finds a lost thing.
In addition, a person can be a guarantor of thewréwgiver if the reward is not given to the
finder of the lost thing. In this example, the piwes are from a monotheistic religion before
Islam, conveyed to us through thily Quran and do not contradict established Islamic
law. Still scholars differ on considering thesedlegiles as a source of Islamic IAt#.

2.1.7 Jurist Preference: | stihsan

Scholars differ on the definition ¢dtihsan thus, they differ on its probity as a source of
Islamic law'*® Some scholars define it as “evidence that is érigd in the mind of jurist
without ability to explain it.” This definition isften rejected because it opens the door to
everyone to choose a legal ruling without any Idgssis** The second definition is that
Istihsanis “abandoning analogical reasoning for the pubriterest*'® or “any evidence in
contrast to analogical reasoning®The majority of scholars rejetdtihsanif it is based on
the first definition. They also deny thetihsanis an independent source of Islamic law if
based on the other definitionistihsanbased on those definitions is choosing one form of
evidence over the other, or it is part of the osmirrces, thus, it is not an independent source

of Islamic law*!’

2.1.8.Presumption of Existence or Non-Existence of Factsstishab

Scholars also differ on whether a presumption efrtiere existence or non-existence of
facts is a source of Islamic lavgtishabmeans literally that a person is not obligateddo d
something until proof comes to change this presionpt® For instance, a person is free of
debt until the debt is proven. There are four typiedstishab First, there is the presumption
of non-existence of an obligation. For examplés ppresumed that no debt exists when there
is no proof of debt. Second, there is a presumpifoexistence of a ruling because there is
no proof that the ruling has changed. A husband do¢ need to prove the continuity of the
marriage if the wife contends the divorce withoragd.*® Third, there is a presumption of
generality of a ruling with the possibility of spiaty by another proof. For instance, a legal
rule banning something applies to all people umgroup of people is excluded based on a
specific legal rule. Fourth, there is a presumptércontinuity of consensus governing an
issue until there is other proof. For example, &nisoagree that a person may use a dry
ablution®® if he does not find water. However, when he s@eswater during his prayer,
does he have to abort his prayer and do ablutidh water? Scholars who adhere to the
presumption of continuity of consensus contend pinayer with dry ablution is valid based
on consensus, therefore, validity is presumedeératisence of specific proof of invalidi/.

11 Holy Qurani12:72.
112 A) suLAMI, supranote 78, at 190-192.
3 BHALA, supranote 7, at 340.

14 ALSULAMI, supranote 78, 194.
115 |d

116|d'
174

181d. at 199.

91d. at 200.

120 pry ablution is a method of performing ablutiorfdre prayer instead of using water to wash bodyspér
person uses land soil in a specific way in the adsaability to use water either because of thauailability
of water or because of harm that water may cause.

121 ALsuLAMI, supranote 78, at 200.
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The majority of scholars consider the first thrggets ofistishabas a source of Islamic
law even though they differ about some of the det4 A minority of scholars believe
Istishabis a source in the case of denial, but not pasipiroof. For instance, when a person
is lost and no one knows whether he is dead oealie is presumed to be alive under
Istishab Nevertheless, he cannot receive a portion ofritaree if one of his relative dies
during his absence. Although his death is deriedrights are not enforced in the absence
of proof that he is alivé?® The strongest opinion is that the fourth typdstishabis not a
source of law because it is using what is agreexhup justify what is being debated. In
addition, the consensus ends when a conditioneo€timsensus is missing. For example, the
consensus that one may use dry ablution is conditicupon the unavailability of water;
therefore, this consensus ends when he sees wateg dhis prayer and cannot be used to
justify a resolution of the debated isSGe.

2.1.9.Unrestricted Public Interest: Masalih Al-Mursalah

Establishing legal rules based solely on interesidbated among scholars. There are
three types of interest. The first is called nidlff interestlt cannot be the basis for a legal
rule, because legislatdfs explicitly or impliedly may reject it-*° For example, a borrower’s
payment of interest on a loan benefits the lenolerthe lender’s benefit cannot be the basis
for a legal rule because interest is invalid acemydo Holy QuranandSunnah The second
type of interest is one thddoly Quran Sunnah or ljma considers valid. This is an
application ofQiyas,such as the interest of guarding minds by prohipiharcotics. Third,
there is unrestricted interest, which legislatagher reject nor consider specifically, but its
type in general is considered under Islamic law. iRstance, Islamic law has no specific
rule on building prisons; however, interest of fahtating wrongdoers is considered in
general under Islamic law. This is the type of iegt that is debated as a source of Islamic
law. For example, there is no specific rule eithecepting or rejecting traffic lights under
Islamic law. However, since traffic lights play amportant role in guarding life and
property, installing traffic lights protesinterest:?’

One approach tends to accept unrestricted intageatsource of law. Advocates of this
approach support their position with proofs frore Holy Quran Sunnah and acts of the
companions of the ProphEt For unrestricted interest to be a source of Istalaiv, they
require that four conditions be met. First, theeiast must be certain or highly assumed. If
the interest is neither certain nor highly assuntlkén such interest cannot be a source of
Islamic law*?® Second, the interest must not contradict estasdidslamic rules from the
Holy Quran Sunnahor consensu$® Third, the interest cannot be considered if ittcacts
another interest that is equal or gredtéFourth, the interest must be for a whole group of
people, not tailored for private individudfé. For example, enacting regulations to protect

12214, at 201.

123 |d

12414, at 202.

125 egislator in Islamic law in general means Allahtloe Prophet. However, when there is no evidermm f
theHoly Quran Sunnah or consensusjfna), then scholars are the legislators.

126 A suLAMI, supranote 78, at 205.

271d. at 206.

12814, at 208.

1291d. at 209; BIALA, supranote 7, at 341.

130 Al suLAMI, supranote 78, at 209; BALA , supranote 7, at 342.

131 ALsuLAMI, supranote 78, at 209. We may honor such interest ifrémult of balancing between equal
interests is in favor of it.

132 ABDULA’ L ATWAH, INTRODUCTION TOSHARIAH POLICY 149-150 (Imam Univ. Press: &d., 1993); BALA,
supranote 7, at 342.
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wealthy investors is not an interest that shouldhbeored because it is not serving the
people as whole.

2.1.10. Blocking Means that May Result in Evil: Sadd Al Dharai

Scholars’ blocking means that may result in evihislisputed source of Islamic law.
First, scholars do not dispute that means thaticgytresult in evil should be blocket?
Second, scholars also do not dispute that meahséinge an interest and may cause some
evil should not be blocked if the interest is geedhan the evit** Third, scholars do dispute
blocking means that serve an interest but thandividual is using to achieve an evil end.
For instance, sale of grape to a manufacturertokicating wine, which prohibited in Islam,
is disputed. Sale of grape serves an interestlefafan allowed item on the one hand, but it
leads to an evil end on the other hand. Fourthilaily, scholars dispute blocking means
that an individual uses to serve an interest aatlléads to an unintended evil. For example,
exchanging gifts serves an interest by promoting land kindness among people. However,
%gts to judges are prohibited because this mag teanjustice and bias because of the gift.

One approach tends to consider blocking the meatiwithird and fourth as a source of
Islamic law3® Advocates of this approach support their positidgth proofs from theHoly
Quran, Sunnah acts of companions, and reasoning. A second appreejects considering
blocking means in those cases as a source of Islami Blocking means cannot be used as
source of law itself but only primary sources céock those means’ Blocking the means
as mentioned, entails allowing means when obligaticannot be performed without them.
Thus, scholars have developed a rule that statesaris to perform obligations take the
ruling of obligations if obligations cannot be gerhed without them?®

2.2. Textual Semantic of Command and Ban

One must know the textual semantic of command aam df theHoly Quran and
Sunnahin order to gain a better understanding of whyotais dispute some textual
semantic of evidence from th¢oly Quranor Sunnah Knowledge of textual semantic helps
us interpret the codes and statutes through degadtieir text and trying to get the most
benefit from them. I will show briefly the allusisf command and ban.

The first issue is whether a command means “oldigatompliance” or “recommended
compliance”. The majority of scholars believe thainmand entails obligatory compliance
unless accompanied by a presumption that obligatonypliance is not meant. The minority
of scholars tend to interpret command as recomnendmpliance?® The second issue is
whether the compliance with a command should bedadiate or gradual, if no presumption
is made either walf° The third issue is whether compliance should heated or is
required just once, again, if no presumption is enaither way** The fourth issue is
whether a command of a third party means the thardy is commanded by the first order.
For example, when “A” commands “B” to command “@"pay charity, is “C” commanded

133 ALsuLAMI, supranote 78, at 211.

3¥41d. at 212.
135 |d

136|d.
137|d

1381d. at 213.
1391d. at 222.
14914, at 226.
14114, at 231.
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by “A”s command or not*? The fifth issue is whether a command to act, bglit is a ban
of the opposite acf The sixth issue is whether a command after a Ingaile obligatory
compliance, recommended compliance, or mere néyttat

In regards to the “ban”, there are similar issuwethbse of “command.” The first issue is
whether the ban, without a presumption, entailstgtrohibition or only reprehensibility*®
The second issue is whether “ban” entails contisumampliance. The third issue is whether
“pan” entails immediate complian¢& The fourth issue is whether “ban” means, by itself
command of doing the opposit¥. The fifth issue is whether the “ban” after a comuha
means a prohibition or mere neutrality.

The most important issue is whether the ban ingédigl the action if the action is done
contrary to the ban. Scholars differentiate betwban against the action itself and ban
against an attribute of the action. If the bangaiastthe action itself, then the ban entails
invalidity. For instance, the sale of pork unddansic law is prohibited because the pork
itself is impure; therefore, a ban of selling perkails invalidity of the sale because impurity
cannot be corrected® Ban against an attribute of a transaction, butmetransaction itself,
is disputed whether it entails invalidity or nobrFexample, fasting itself is not prohibited
but fasting the day oFid “Muslims festival” is invalid**® Finally, if the ban is against a
circumstance related to the transaction then autisgrise$™ In one approach, for example,
when one uses usurped water to wash his body fartablution, the ablution is valid
because the ban is directed toward usurping, ntite@blution. In an alternative approach,
however, the ablution is invalid because the camnlibf ablution, which is to use lawful
means to wash the body, is missing.

14214, at 249.

131, at 253.

14414, at 259.

15 1d. at 273. Although “prohibition” and “reprehensibil are both discouraged, “prohibition” entails
punishment and “reprehensibility” does not.

14914, at 275.

1471d. at 276.

1%1d. at 280.

149|d.

15014, at 281.
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2.3. Terms Definitions

Terms must be defined carefully. Legal rights afigations will be established
according to such definitions. In this section,ill wrovide definitions of terms that will be
repeated in the dissertation.

2.3.1. Definition of Credit Information

Credit information must be defined carefully. Legaihts and obligations will be
established according to that definition. Unlike t€IL, credit information has not been
defined explicitly in the FCRA> The FCRA rather defines credit report, which irepla
definition of credit informatiort>?

The CIL™® defines credit information as “Information and alain consumers with
respect to credit transactions thereof such ass|aastallment purchase, lease, credit sale,
credit cards, and their commitment to paymeht”The Implementing Regulation of the
CIL shortens the definition to be only “Informati@md data on consumers with respect to
credit transactions*®®

The FCRA defines a credit report as “any writteral,oor other communication of any
information by a consumer reporting agency beawnga consumer's creditworthiness,
credit standing, credit capacity, character, gdnexputation, personal characteristics, or
mode of living which is used or expected to be usedollected in whole or in part for the
purpose of serving as a factor in establishing dbesumer's eligibility for (a) credit or
insurance to be used primarily for personal, fapolyhousehold purposes; (b) employment
purposes; or (c) any other purpose authorized usetetion 1681b*°

From the preceding definition, one can infer thegdd information in the FCRA is
“Information related to consumer's creditworthinessedit standing, credit capacity,
character, general reputation, personal charatitsti®r mode of living.”

When one compares the definitions of the CIL arel BCRA, one can see that the
FCRA is broader than the CIL. Broadening or narrmwihe scope of credit reporting
depends on the legislators’ intent. | believe Saeglislators were aware of the scope of the
FCRA, but they intended not to follow it becausecoftural differences. For example,
adopting personal characteristics or mode of lihasgelements of a credit report may cause
social disagreement among people by reporting fEiirdormation. It is not usual in Saudi
Arabia to ask people about personal characteristicnode of living of their relatives or
friends except in marriage situations. If the costeere otherwise, and if people were to ask
about one another’'s employment or the like, sodisdigreement could result. Actions that
could lead Saudi lawmakers try to avoid enactimgsléhat would provoke social conflict.

2.3.2. Definition of a Credit Report

Drafters of the CIL have not distinguished betwéenedit record” and “credit report”
when defining credit report. The CIL defines a aredcord as “a report issued by credit
companies containing consumer credit informati Kote that the CIL identifies a credit
report as a “credit record”. In fact, the creditard should be the “consumer file” not the
“credit report” of the consumer. The record of ar@aformation is where all of consumer’s
credit information is kept in, which is the appriape definition of the “file”. The FCRA
defines the “file” to mean “all of the informatiam ... consumer recorded and retained by a

1115 U.S.C. § 1681 (1971).

15215 U.S.C. § 1681a(d) (2006).

1S3CIL, article 1.

154 CIL, article 1.

155 CIL Implementing Regulation, article 1. Issued$4MA’s Governor.
%015 U.S.C. § 1681a(d).

157 CIL, article 1.
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consumer reporting agency regardless of how therrmdtion is stored*®® In addition, the
“report” is not a record but rather a snapshothaf trecord”. A commentator notes that
“report” is what is taken from the file and commeatied to third parties> Therefore,
“credit report” is a derivative of the “file’*® Nevertheless, the CIL defines credit report
correctly by stating that it is a “report” contaigiconsumer credit information.

The FCRA defines credit report as “any written,l,oa other communication of any
information by a consumer reporting agency beawnga consumer's creditworthiness,
credit standing, credit capacity, character, gdnexputation, personal characteristics, or
mode of living which is used or expected to be usedollected in whole or in part for the
purpose of serving as a factor in establishing dbesumer's eligibility for (a) credit or
insurance to be used primarily for personal, fapolyhousehold purposes; (b) employment
purposes; or (c) any other purpose authorized usetetion 1681b**

One can see that the CIL defines credit reportauithmentioning what type it may be,
the method by which it may be communicated, orpigose it may be served for. It ought
to be defined as the FCRA does by dividing the mepudo a regular credit report and
investigative report. Even if the investigative oepis not applicable in Saudi, it can be
defined as an impermissible one. For instance,mmbtinformation related to character or
mode of living should be stated as an impermissiigpose. Moreover, considering oral
communication or any communication to be a cregltort is essential, in order to avoid
disseminating consumer information orally withoupiosing liability or penalty. For
instance, when an employee of CRA communicatesrrdton about the consumer through
the phone, this conveyed information is considdtegbretically not credit report. Finally,
permissible purposes should be stated to limiugeof consumer credit information only to
needed and legitimate purposes.

The FCRA defines an investigative report as “aditfereport or portion thereof in
which information on a consumer's character, gémepautation, personal characteristics, or
mode of living is obtained through personal intews with neighbors, friends, or associates
of the consumer reported on or with others with mhie is acquainted or who may have
knowledge concerning any such items of informatiA.Therefore, an investigative report
deals mainly with information that is related tagmnal information, not related to financial
status that is obtained through personal intervigiw acquainted people.

2.3.2.1. Credit Report Criteria Under the CIL

From the definition of a credit report in the Cline can expect the application of the
CIL to depend on whether certain criteria are met.

Under the CIL, the definitions of credit informati@nd credit report are interdependent
as credit report is a product of credit informatemd credit information is the material of
credit report. Credit information includedata on consumers with respect to credit
transactions such as loans, installment purchasesg| credit sale, credit cards, and their
commitment to payment are credit information. Aditraeport must meet the following
criteria:

1- It must be credit information related to consumeddworthiness (either individual or
legal person}®®

%815 U.S.C. § 1681a(g).
122 NATIONAL CONSUMERLAW CENTER, supranote 17, at 29.
Id.
115 U.S.C. § 1681a (d-1)
%215 U.S.C. § 1681a (e).
163 B ACK’S LAW DICTIONARY, (9TH ED. 2009). Legal person (artificial person, moral petsfictitious person,
juristic person, juridical person) is defined asn“&ntity, such as a corporation, created by law gindn
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2- It must be in writing in either electronic or papem:s.
3- It must be issued by a licensed CRA.

2.3.2.2.Credit Report Criteria under the FCRA
From the definition of a credit report in the FCR¥e can expect such a report to meet
certain criteria.

A- The Seven Factors of a Credit Report

A credit report must be related to one of severofac consumer creditworthiness,
credit standing, credit capacity, character, gdnezautation, personal characteristics, or
mode of living*®* Any slight connection to any of these criterialviie sufficient. For
instance, a court held that a communication statiag no credit information or insufficient
credit information is available is within the défian of credit report under the FCRA
Information such as one’s name, address, sociarisgaiumber and the like are not likely
to be credit report because they do not bear orpbitee seven factors abol®.However,
if a CRA provides a list of names of creditworthgople to a user, such a list will be a
credit report because it bears on a consumers’itarthiness:®’ Age information
constitutes a credit report because age bearsonsamer’s credit capacity?

B- CRA Communication
Credit information must be communicated by a CRAan oral, written, or any other
way. Credit information kept in file but not comnicated is not a credit repdft’

C- Permissible Purposes

Credit information must be used or expected to seduor collected for permissible
purposes/® The ultimate use is not conclusive on whetherairthe information is a credit
report, so long so the information was collecteded) or expected to be used for a
permissible purposje?.l Assuming the ultimate use as determinative, tregrucan use a
credit report for impermissible purposes and beaidatthe scope of the FCRA because their
purpose is impermissible. Congress did not intesrdtliis to happeh® The purpose of
collecting information is determined by the readneaxpectations of the CRA. If the CRA
expects the information to be used fopapose that is permissible under the FCRA, the
information will be a credit report regardlesstsfiltimate usé’>

certain legal rights and duties of a human beingpeing, real or imaginary, who for the purpose exall
reasoning is treated more or less as a human being.

16415 U.S.C. § 1681a(d)(1).

185 Reynolds v. Hartford Fin. Servs. Group Iné35 F.3d 1081, 1085 (9th Cir. 2006).

166 NATIONAL CONSUMERLAW CENTER, supranote 17, at 31.

167 1d. at 32. Although, a court held that a listing @fkruptcy is not a consumer report. However, when
contemplating “bankruptcy” in the definition of arcsumer report, it is clear that such heading bears
consumers’ creditworthiness, therefore, should berssumer reporReynolds v. LeMay Buick-Pontiac-GMC-
Cadillac, Inc., 06-C-2922007 WL 2220203, at *3 (E.D. Wis. July 30, 2007).

168 NATIONAL CONSUMERLAW CENTER, supranote 17, at 32.

1%9d. at 29.

170 permissible and impermissible purposes will bgl@ed in the fourth chapter.

171 NATIONAL CONSUMERLAW CENTER, supranote 17, at 34.

21d. at 35.

131d. at 37.
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D-

FCRA Protects Individuals

Credit information must be for an individual persmot a business entity* A court
held a business entity could not collect damagas rnsulted from negligence of a CRA
under the FCRA because the act is designed togoriotividuals®’®

2.3.2.3. Content of Credit Reports

A-

Content of Credit Reports under the FCRA

Personal Information: name, age, social security number, home and kassine
addresses, job, previous addresses, marital statdspouse’s nanté&®

Financial Information: estimated income, home and car values, bank atgoun
credit accounts, payment histories, credit limig anortgage’”

Public Records Information: tax lien, bankruptcy, child support delinquencisd
court judgment.

Other information: such as who requested the credit report duringpteéwo years

if for employment purpose or for one year if fohet purposes, and credit score or
any consumer’s statemenit.

Content of Credit Reports under the CIL

Personal Information: name, national identification number, marital s$athome
and work addresses, educational qualifications,p@ndonal details. It adds the name
of a legal person, commercial record number, addeesd any other information.
Financial Information: previous and outstanding debts, granted guargntbes
extent of late and on time payment of any owedispwted amounts, any defaulted
accounts that are late or settled or charged off, iastallment purchase, deferred
payment sale, any financing product.

Public Records Information: credit-based suits, dissolution and liquidatiofitssu
insolvency or bankruptcy suits, insufficient furtiecks, and governmental debts.
Other information: who has requested the credit report during thetles years,
and any other information that may affect the dredpacity or creditworthiness of
consumers!’®

Content of Credit Reports in Saudi Arabia (Saudi Cedit Bureau “SIMAH")
Personal Information: name, birth date, national identification numberarital
status, gender, nationality, home and businessases, phone numbers, and job.
Financial Information: actual income, credit account, defaulted loan rasciple,
defaulted loan as a guarantor, and notices of hagyges or dispute.

Public Records Information: tax lien, bankruptcy, and court judgment.
Otherlggformation: such as who has requested the credit report dtimmdast two
years.

1715 U.S.C. § 1681a(c).

> Tilley v. Global Payments Ino503 F. Supp. 2d 1314, 1329 (D. Kan. 2009).

176 WEISMAN, supranote 20, at 129.

71d.; Barron & Statensupranote 31, at 288; NroNAL CONSUMERLAW CENTER, supranote 17, at 75.
17815 U.S.C. § 1681a(d)(1); MEMAN, supranote 20, at 128; NrONAL CONSUMERLAW CENTER, supranote
17, at 75.

9 CIL Implementing Regulation, article 16.

180 hitp://www.simah.com/News_Images/rte_ SAMPLEAR1.JPG
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2.3.2.4.Types of Credit Reports

There are different types of credit reports, sushtemant credit reports, employment
credit reports, check approval credit reports, iasge reports, risk assessment reports, and
many other types of credit repo}f*é.However, for the purpose of categorization, credit
reports can be divided into two main categories;rthture of the report, and the subject of it.

A- Types of Credit Reports in Regards to its Nature

The credit report can be, in regard to the nateiteer a general or investigative report
182 As noted earlier, a general credit report is defiitethe FCRA and the CIL®® Unlike
the FCRA, howevelthe CIL does not introduce the investigative répor

A credit report can be a general and an investigagport at the same time if it contains
information on a consumer's character, general atipat personal characteristics, or mode
of living. In addition, a regular credit report cex be investigative when it does not contain
personal information related to character, genezplutation, personal characteristics, or
mode of living.

An investigative report, in addition to informati@ontained in a regular credit report,
contains information related to a consumer's characgeneral reputation, personal

characteristics, or mode of living as the FCRA deiit'%*

B- Types of Credit Reports in Regards to the SubjectfdReports

The credit report can be about either a consumeommmercial subject. A credit report
is an integral part of many transactions such basic loan or employmeht> On the other
hand, a commercial credit report concerns trarmastihat involve thousands or millions of
dollars. Financial institutions examine, throughcammercial report, solvency, credit
behavior, and financial capacity of a client befgranting loans. The most important and
respected credit agency in commercial credit repgprirDun & Bradstreet.

General credit

report
Types in regard .
to nature )
Investigative

credit report

Credit report
Consumer

credit report
Types in regard -
to subject
Commercial

credit report

Figure 2 Types of Credit Reports

181 NATIONAL CONSUMERLAW CENTER, supranote 17, at 42-47.
18215 U.S.C. § 1681a(d); 15 U.S.C. § 1681a(e).

18315 U.S.C. § 1681a (d)(1).

18415 U.S.C. § 1681a (e).

185 gtatensupranote 22, at 11.
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2.3.2.5. Exclusions

Both credit report information and excluded credibrmation fall under the definition
of “credit report”. However, for practical reasortbe FCRA excludes certain types of
communication from credit reports. The CIL, howewdoes not contain such exclusions.
When credit information qualifies as credit reptine FCRA applies in full force. Yet, for
information to be excluded it has to meet certainditions. Once excluded, the FCRA'’s
rules do not apply to them. Nevertheless, the eeddlucommunication becomes protected
credit report again and loses the attribute of dgpéaxcluded” if any condition is missing.

A- Report of First-Hand Experience

According to the FCRA, any information provided 4a0CRA by a person who has
information of first-hand transactions or experieshavith a consumer does not constitute a
credit report. The purpose of this exclusion ialtow those who have first-hand information
to provide it without fearing that restrictions aresponsibilities of CRAs would apply to
them?®® For example, when an employer reports to a CRA ahgerson worked with him
and provides information related to his performaricis communication is not considered a
credit report:®” However, if the first-hand experience is relatethshow to information that
it is not first-hand experience, then the informoatiis not excluded. For instance, if a
company reports its cancellation of credit basedndormation received from an outside
source, this is considered a type of credit reffBit is worth mentioning that if first-hand
information is not transmitted by first- hand expace furnishers to CRAs but to other users
who consequently deny credit to a consumer, theyaldave to notify the consumer of the
adverse actio®® This exclusion also applies if persons think titay have first-hand
information but do not®

B- Sharing First-Hand Experience with Affiliates

The FCRA permits persons related by a common owieie affiliated by corporate
control person to share information about firstdharperience about consumers who choose
not to opt out of such sharifd This shared information is excluded from beingredit
report even if the affiliate who is communicatirge tinformation is not the affiliate who
dealt with the consumer in the first place.

C- Report of Other Information among Affiliates

The FCRA excludes other information that may berethaamong persons related by
common ownership or affiliated by corporate conifoh consumer agrees that they may
sharedisclosed information. The chance must be giveth&® consumer to prevent such

186 NATIONAL CONSUMERLAW CENTER, supranote 17, at 50.

187 Carolann G. Hinkle, FTC Informal Staff Opinion test (July 9, 1998), available at
http://www.ftc.gov/os/statutes/fcra/hinkle.shtm ; Bean Pickett, FTC Informal Staff Opinion Lettduly 9,

1998),available athttp://www.ftc.gov/os/statutes/fcra/pickett.shtidikou v. INB Nat. Bank638 N.E.2d 448,
453 (Ind. Ct. App. 1994) (Ind. App. 5 Dist., 1992he court held that information supplied by a banla

CRA regarding its first-hand experience with thesiamer was not within the definition of a consumegort

under the FCRA.

188 NATIONAL CONSUMERLAW CENTER, supranote 17, at 50.

18914, at 51.

190 Smith v. First Nat'l Bank of Atlants837 F.2d 1575, 1578 (11th Cir. 1988). (The cdweid that bank
reporting of first-hand information is excluded frathe definition of “credit report” under the FCRa&ven

though the bank was mistaken in the belief.)

19115 U.S.C. § 1681a (d)(2)(a)(i-ii). (Provides, "(®port containing information solely as to trangats or

experiences between the consumer and the persoimgnidle report; (i) communication of that inforraat

among persons related by common ownership oratili by corporate control").

192 NATIONAL CONSUMERLAW CENTER, supranote 17, at 51.
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information from being circulated among those pessaelated by common corporate
ownership or affiliated by corporate contrd® For example, a bank and an insurance
company may be affiliated with each other. Itasnenon practice for such affiliates to share
information about clients; however, they have ttaobthe consumer’s consent before they
share first-hand experience informatidhThe purpose of this exclusion and the previous
exclusion from being a credit report is to allow flow of information from those who have
the experience without being exposed to the stnihgestrictions of CRAs.

D- Communication of Decision

The FCRA excludes the communication of any autladion or approval of a specific
extension of credit, directly or indirectly, by &suer of a credit card or similar device from
being a credit repoff® For example, communicating such information to erchant is
excluded from being a credit repﬂ)%.Likewise, when a bank, the issuer of the clienéied,
denies or approves a transaction, communicatiniy deaial or approval to the merchant is
excluded from being a credit report.

E- Communication of Decision Requested by a Third Payt

When a credit decision is requested by a thirdypanid communicated to a consumer
directly or indirectly, this is excluded from beimgcredit report. For instance, a consumer
may want to buy a car from a dealer on an instaiirbasis and the dealer may ask a bank to
finance the deal. When the bank conveys its detigiahe dealer, such communication is
excluded from being a credit repdt. However, the car dealer has to provide to the
consumer the name and address of the bank. The bankrn, has to make all of the
required disclosures to the consumer under thersehastion notice requiremenits.

F- Communication on Procurement of Employees
Any communication made by a person for the purgmggocuring an employee for an
employer, or procuring an employment opportunity & person and used only for that
purpose, such communication is excluded from beingredit report. However, certain
conditions must be met to qualify for the exclusion
1- The person must regularly be performing such pement, such as employment
agencies;
2- Communication falls under the definition of an istigative consumer report if there
is no exclusion;

19915 U.S.C. § 1681a (d)(2)(a)(iii). (Provides, " anomication of other information among persons eslaty
common ownership or affiliated by corporate contiblit is clearly and conspicuously disclosed tet
consumer that the information may be communicat@drey such persons and the consumer is given the
opportunity, before the time that the informatisninitially communicated, to direct that such imf@tion not

be communicated among such persons").

194 NATIONAL CONSUMERLAW CENTER, supranote 17, at 52.

19515 U.S.C. § 1681a (d)(2)(b). (Provides, “any atittation or approval of a specific extension ofdire
directly or indirectly by the issuer of a credirdar similar device”).

19 wWood v. Holiday Inns Inc508 F.2d 167 (5th Cir. 1975). (The court heldt theoviding a decision of
extension or denial of credit does not turn thesperto CRA).

19715 U.S.C. § 1681a (d)(2)(c). (Provides, “any réporwhich a person who has been requested byrd thi
party to make a specific extension of credit diseot indirectly to a consumer conveys his or hecidion with
respect to such request, if the third party advisesconsumer of the name and address of the peysshom

the request was made, and such person makes ttlesdi®s to the consumer required under section §
1681m”).

1915 U.S.C. § 1681a(d)(2)(c); 15 U.S.C. § 1681m KWTIONAL CONSUMERLAW CENTER, supranote 17, at

56. More information regarding adverse action reotdefinition is in chapter 4.
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3- The consumer provides oral or written consent t® tlature and scope of the
communication before collection of the information;

4- The consumer provides oral or written consent tmroonicating the information to
the prospective employer;

5- The consumer receives certain disclosures fronagieacy;

6- The person provides written confirmation of the smmt of the employee within three
days;

7- The person does not make an inquiry that if mada pyospective employer of the
consumer would violate any applicable Federal oateStequal employment
opportunity laws or regulations;

8- The person discloses in writing to the consumeiater than five business days after
receiving any request from the consumer for sudtlosure, the following: the
nature and substance of all information in the oom's file at the time of the
request except for the source of informatioh;

9- The person notifies the consumer in writing of twsumer's right to request the
information above; and

10-The information is not used for other purpo¥8s.

G- Certain Communication of Employee Investigations
Communication is excluded from being an investigateport if it meets the following:
1- The communication is made to an employer in conoeatith an investigation of
suspected misconduct relating to employment, aompliance with federal, state, or
local laws and regulations, the rules of a selfitetpry organizatio®* or any
preexisting written policies of the employer; and
2- The communication is not made for the purpose ekstigating a consumer's
creditworthiness, credit standing, or credit cayaci
3- The communication is not provided to any persorepkcan employer or an agent of
the employer, any Federal or State officer, ageocydepartment, or any officer,
agency, or department of a unit of general localegoment, to any self-regulatory
organization with regulatory authority over the i@tes of an employer or
employe€® or as otherwise required by 1&%and
4- Required disclosures are to be male.
The purpose of this exclusion is to enable empkoyerinvestigate misconduct of their
employees, such as sexual harassment, withouhdgartivil suit by the victim or a civil suit
by the harasséf”

19 Mr. Douglas G. Hahn, FTC Informal Staff Opinionetter (July 8, 1998),available at:
http://www.ftc.gov/os/statutes/fcra/hahn-pt.shtm

2015 U.S.C. § 1681a(0).

20115 U.S.C. § 1681a (x)(3).The FCRA defines the tésaif-regulatory organization” to include, “any &el
regulatory organization (as defined in section @@) of the Securities Exchange Act of (1934)), amyity
established under title | of the Sarbanes-Oxley &c2002, any board of trade designated by the Codity
Futures Trading Commission, and any futures astogigegistered with such Commission.”

29215 U.S.C. § 1681a (x)(1).

203 15 U.S.C. § 1681f. The FCRA permits a consumeontay agency to furnish “identifying information
respecting any consumer, limited to his name, addriormer addresses, places of employment, oreform
places of employment, to a governmental agency.”

2415 U.S.C. § 1681a(x)(2).

205 geeRyan PeckEmployers Cornered Between Sexual Harassment aad=ah Credit Reporting Act].2
Fall Kan., J. L. & Public Pol'y 69, 72. Before anaggnents, an employer cannot fire the harasser withou
investigation; meanwhile, conducting investigatwithout the accused approval was not permittedwitleoe
facing the civil liability if he fires the accused face the liability if he does nothing to protéwoe victim.
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2.3.3. Definition of Public Records

Public records are one of the main sources of thefdirmation. A public record section
can be inserted into any credit report. Informatonthe public record is more reliable than
any other source, as it is usually scrutinized autienticated before it becomes public.

The CIL defines public records as “credit informati records maintained by
governmental entities such as records of funds lzamks offering governmental loans,
judiciary authorities, governmental committees, aadkruptcy and insolvency records and
the like.”™® Therefore, information in the hand of abovemergibhodies is public records.
In Saudi Arabia, records maintained by the follayvibodies are considered public records:

» Governmental funds and banks offering governmentaloans such as the Real
Estate Development Bank, the Industrial DevelopniBarik, the Human Resources
Development Fund, the General Investment Fund,Séedi Arabian Agriculture
Bank, and the Saudi Bank for lending.

» Judiciary authorities: such as the Supreme Court, Appellate Courts, @e@®urts,
Penal Courts, Administrative Supreme Court, Adntiatsve Appellate Courts, and
guasi-judiciary committees. However, any other iinfation not related to credit
standing such as criminal charges is not partavédit report under the CIL.

 Governmental committees It is not clear what is meant by governmental
committees in the definition. However, it can benstoued to cover any
governmental committee that is formed to investigahy case related to finance,
such as a committee formed to investigate investritands that have been widely
spread in Saudi in the last several years. Anyrinftion that comes from such
governmental committees that falls under the didimimay be considered credit
information.

» Bankruptcy and insolvencyrecords: It is not clear what is meant by this term as
nothing is known by this term in Saudi laws. Bamkay and insolvency are handled
in courts so declarations of bankruptcy and insodyeof any person is considered a
judiciary one and is not “special records.”

The FCRA does not define public records. For ammta of a definition, | turned to
Kansas law, which defines public records as “ampmed information, regardless of form
or characteristics, which is made, maintained @t ks or is in the possession of any public
agency including, but not limited to, an agreemansettlement of litigation involving the
Kansas public employees retirement system anchtiesiment of moneys of the funtf”

The CIL and Kansas definitions differ in scope. eT@IL limits the scope of public
records to those governmental bodies that havardaogmation related to creditworthiness
or solvency of a consumer. In addition, in Saudalfa, most public records are not
available except to those who have legitimate @#isrin obtaining such records. In contrast,
the Kansas Open Records Act defines public recordie broadly. However, the Kansas
Open Records Act exempts a number of public recioors disclosure.

2.3.4. Definition of Credit Reporting Agency”°®

According to statistics, in the U.S., 75 percentuaidrtgage lenders and 80 percent of
financial institutions in 2003 relied heavily onedit scoring information provided by
CRAs?® The FCRA's drafters developed a detaiti=finition of a CRA unlike the CIL’s

208 CIL, article 1.

207 Kan. Stat. Ann. § 45-217(f).

208 Credit reporting agency is known as credit repgrtigency, credit bureaus, or credit referencecegfior
consumer reporting, and mercantile agencies, coafitpanies, credit associations, or merchants’eptivie
associations for commercial reporting.

209 hitp://business.highbeam.com/industry-reportsfimssi/credit-reporting-services
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drafters. The FCRA's drafters focused on activitiegt are characteristic of a CRA rather
than an individual or a business entity. The fraoitsigilant drafting are clear.

The CIL defines a CRA as “credit information comiesnlicensed to collect, maintain
credit information on consumers and provide the esammembers upon requedt*The
FCRA defines a CRA more elaborately as “any persamhich, for monetary fees, dues, or
on a cooperative nonprofit basis, regularly engageshole or in part in the practice of
assembling or evaluating consumer credit infornmatioother information on consumers for
the purpose of furnishing consumer reports to tpadties, and which uses any means or
facility of interstate commerce for the purpose meparing or furnishing consumer
reports.??

It is unclear what constitutes “regularly engagastler the definition of a CRA. The
FTC staff Commentary says that “providing consummedit information one time is not
sufficient to meet the definitiorf® Courts addressed the issue more clearly. A caid h
that since “regular basis” has not been definethenFCRA, the court could look into the
Fair Debt Collection Practices Act (FDCPA) as amalagous statute. The FDCPA uses a
similar phrase in one consumer protection act. dfoee, “regular basis” means “at fixed
and certain intervals, regular in point of time.freans “usual, customary, normal or general
... Antonym of casual or occasional-*

Under the FCRA, assembling or evaluating informatieported to third parties is a
characteristiof a CRA. The FCRA does not define “assemblingth@lgh the FTC Staff
Opinion states that collecting or gathering, ascii®mon meaning of “assembling” must be
used®™® Furnishing collected information to third partissan indispensable element of
CRA activities. Therefore, furnishing the infornmatiby an employee to an employer, or by
an agent to a principal, is not within the defmiti However an independent contractor is
within the definition?*® Similarly, furnishing information to a joint lender a joint user is
not within the definition as they are mere userstl# information for a permissible
purpose’t’

The definitions of CRA in the CIL and FCRA diffemian important way.
Unlicensed CRAs are out of the scope of the Ci. Therefore, when for instance,
a person or a charitable organization (legally r@tcompany under Saudi law)
regularly collects information regarding consumensd supplies it to a third party,
that person or charitable organization is not a CRWder the CIL. Hence,
obligations and liability that are provided by ti@&L will not be available because
this practice is out of the CIL's scop€. It is, indeed, a punishable practice to
engage in credit reporting without a licedé®.Conversely, the FCRA governs all
such possibilities because of the way the draftefsved CRAs

20 CIL, article 1.

215 U.S.C. §1681a (b). (Defines, “person” as “amgividual, partnership, corporation, trust, estate,
cooperative, association, government or governrheuotalivision or agency, or other entity.”

#1215 U.S.C. § 1681a(f).

213 NATIONAL CONSUMERLAW CENTER, supranote 17, at 805.

214 Johnson v. Fed. Express Carf47 F. Supp. 2d 1268, 1275 (M.D. Ala. 2001). (dwrt held that
providing handwriting analysis for one time does cunstitute “regular basis”)

2% Richard LeBlanc, FTC Informal Staff Opinion Lette(June 9, 1998) available at
http://www.ftc.gov/os/statutes/fcra/leblanc.shtm

216 NATIONAL CONSUMERLAW CENTER, supranote 17, at 60.

?171d. at 61.

18 A license may be granted to a company that previtle followings: founders’ names and shares, lartt
incorporation, proof of payment of shares, copiéSfomnders’ IDs, detailed description of the opirat
system, a feasibility study, operation plan, conypstnucture, and payment of Saudi Riyal 50,000.

219 Remedies may be available under other legal piesi

220 CIL, article 12-13.
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It is worth mentioning that the FCRA definition o€RAs does not cover
governmental bodies that provide information to eW®r requests it whether or not
for a fee. It is possible that a governmental bedth public records is considered a
CRA under a literal reading of the definition; hoxee legislators do not intend to
include governmental bodies holding public recordwler the definition of CRAZ*
Being a CRA requires keeping information confidehti unless for permissible
purposes of the FCRA, which is contrary to the gomeental function of providing
public record$??

2.3.4.1. CRA Criteria under the CIL

Under the CIL, a natural person cannot be a CRAe HCRA's approach is
more practical and pragmatic than the CIL's. Ledgmls in Saudi Arabia are
predisposed to impose many restrictions on any ngiwvelustry for protection of the
public. While legislators in Saudi Arabia shouldcdis on imposing restrictions and
preventing non-specialists from engaging in crediporting, they should also take
into consideration other circumstances. It is pdesithat persons will engage in
credit reporting illegally or unknowingly, and theiacts may fall under the
definition of credit reporting. Although the CIL poses penalties upon persons
who engage in such ads,criminalization of their acts is not sufficient.

Many issues related to the definition of CRA areregolved, such as usage of
information, damages resulting from such usage, #ral like. It is true that such
issues will be treated under different legal thegribut what is the benefit of an act
if the act does not solve issues that the actsgyded to solve?

An entity qualifies as a CRA if it meets theseand:

1- It must be a company. A legal definition of compasynot stated in the CIL
while the CIL Implementing Regulation states thatslhould be a public joint
stock company with capital of no less than fiftylioh Saudi Riyal”®*

2- It must be licensed by the Saudi Arabian Monetaggicy (SAMA).

3- It must collect, maintain, and provide credit imf@tion about consumers to
member&® to its exchange agreement.

Many forms of CRAs under the FCRA are not CRAs untlee CIL such as
creditors, natural persons, governmental subdivisar agency, collection agencies,
and the like as they do not satisfy the criterioh being a company or being
licensed or both.

2.3.4.2. CRA Criteria under the FCRA

Under the FCRA, any person can be a CRA if theqremseets certain requirements. In
drafting the FCRA, legislators were mainly concelrméth the protection of consumers.

Any individual, partnership, corporation, trust, tade, cooperative, association,
government or governmental subdivision or agencytloer entity can be a CRA ifit?

1- Regularly engages in whole or in part;

221 Ollestad v. Kelley573 F.2d 1109, 1110 (9th Cir. 1978). (The coedtllthat the FCRA does not apply to
records held by federal agencies because of trenabf evidence of Congressional intent to incligdieral
agencies within the statutory definition of “consemmeporting agency.”)

222 Ms. Gail Goeke, FTC Informal Staff Opinion Letter(June 9, 1998) available at:
http://www.ftc.gov/os/statutes/fcra/goeke.shtm

223 CIL, article 12-13.

224 CIL, Implementing Regulation, article 3. Fifty fivh Saudi Riyals equals $13,333,333. (3.75 SRz $1

225 CIL, article 1. Members are defined as “Any goveemt or private entity which is party to a credit
information exchange contract with at least onelitiaformation company.”

%615 U.S.C. § 1681a(f).
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2- In the practice of assembling or evaluating consuamedit information or other

information on consumers;

3- For the purpose of furnishing consumer reportsital tpartiesand

4- Uses any means or facility of interstate commeumgetlie purpose of preparing or

furnishing consumer reports.

Consequently, a CRA may take many forms and it ¢ limited to an entity
declaring itself a CRA. For instance, a creditorymaecome a CRA byegularly
assembling and evaluating credit information abeonhsumers and providing it to
third parties??’ Another example is a collection agency, which nimcome a CRA
if it regularly provides information about consumerto third partie$?® Check
guaranty agencies, check approval agenéf@sand tenant screening companies can
be CRAS?® Finally, detective employment agencies, employassllege placement
offices, attorneys, accident reporting bureaus, delgphone companies are CRAs
if their activities meet the FCRA definitidi® At least, they may be CRAs as long
as the information they convey to third partiesd$ about first-hand experient&.

The FCRA imposes additional obligations on naticleV\CRAs. Nationwide CRAs are
CRAs that compile and maintain files on a natioreviaasis. They have to provide free
annual disclosur®® maintain a toll-free telephone numB&tmaintain notification systems
with other reporting agencies for opt-out regardjmmgscreening practiéd® implement
automated reinvestigation systefiisinclude fraud and active military aleft€, review
complaints transmitted by the FTC and provide regfdfdevelop and maintain procedures
regarding identity?>° submit an annual summary report to the FTC on wmes complaints
received by the agency on identity theft or fraletta®*®and refrain from using any means
to circumvent treatment as a nationwide CEA.

Finally, there are nationwide and non-nationwidecipity CRAs that provide credit
information regarding specific fields such as madicand that may include residential
histories, check-writing histories, employment tiigs, and insurance clairff§. Resellers
of credit information are treated under the FCRAC&AS but they have lesser obligations
than CRAs.

2.3.5. Definition of User of Credit Report
Neither the FCRA nor the CIL defines a user of itrezports. Under the CIL, however,
a member of a CRA can be a user or a furnisharfofmation or both. A member is defined

227 NATIONAL CONSUMERLAW CENTER, supranote 17, at 68.

22814 at 69.

229 Mangum v. Action Collection Serv., InR006 WL 2224067, at *2 (D. Idaho Aug. 2, 2006)hé court
granted motion for discovery stating that “publigia list of consumers from whom retail businesgesuld
not accept checks ... ventures beyond the realm ot rdebt collection and into the realm of consumer
reporting”).

230 NATIONAL CONSUMERLAW CENTER, supranote 17, at 43.

3114, at 70-71.

%2 1d. at 69.

2315 U.S.C. § 1681j(a).

23415 U.S.C. § 1681m(a)(2)(A).

23515 U.S.C. § 1681b(e)(6).

23615 U.S.C. § 1681i(a)(5)(D).

23715 U.S.C. § 1681c-1(a)-(c).

%15 U.S.C. § 1681i(e)(3).

23915 U.S.C. § 1681s(f)(1).

24015 U.S.C. § 1681s(f)(3).

4115 U.S.C. 8§1681x.

24215 U.S.C. § 1681a(w).
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as “any governmental or private entity which istpaio a credit information exchange

contract with at least one credit information comp#**® Therefore, any entity that has a
contract with a CRA to receive or furnish credfiormation is considered a user of a credit
report.

One may infer from FCRA sections that, in geneaaliser of credit reports is “person
who uses a credit report for a purpose.” The pwepmes not have to be a permissible one to
fall under the definition. Using credit report fany purpose is considered as us@g®ne
commentator defines users as “those who purchassuoeer reports from reporting
agencies and even on occasion those who use informabout consumers obtained from
non-consumer reporting agencié&>Courts differ in defining a user of credit repoktéhen
considering whether the use of a credit report laagul, some courts have not focused on
the definition of a user of the report but ratheoded at the purpose of the usé&or
example, a court held that obtaining a credit repor an employee’s spouse without a
permissible purpose is a violation. The court dmt discuss whether the person who
obtained the credit report was a user or?Ab©ther courts found that the mere requesting
and obtaining of a credit report even without mgftit to a particular use, qualified a person
to be a “user”. In one case, a defendant's obtaiaedredit report for a purpose of
verification that a charge had been received amtrded was considered as “usé&”
Moreover, the court held that the mere obtaining afedit report constitutes use under the
FCRA?*® Another court considered whether a person is @gfem use a credit report. If
that person is expected to use it in the ordinatyse of business, then that person is a user
of a credit report?*® It is not clear whether replacement of “any useith a “any person” in
many sections of the FCRA after amendments woudthgé the courts’ interpretation of the
“user” definition or not. Examples of users of dteakports are creditors, governmental
agencies, debts collectors, employers and the?itké divorce attorney and a private
investigator qualify as users under the FCRA.

2.3.6. Definition of Furnisher of Credit Information

As mentioned eatrlier, the CIL’s definition of membeovers both the user and furnisher
of credit information. Therefore, any entity is @risher if it has a contract to exchange
information with a CRA or to supply information 8 CRA. The FCRA does not define
furnisher of information. Commentators offer a daion, although it is circular, because it
characterizes furnisher as “a person who furnish&smation to a consumer reporting
agency.?® Case law defines “furnishers” as “an entity, whignsmits information
concerning a particular debt owed by a particuarscmer to consumer reporting agencies
..."?3 |t is worth mentioning that since information skdrby affiliate companies is
excluded from the definition of credit report, &ffie companies are not furnishers of

information?%*

243 CJIL, article 1.
24415 U.S.C. § 1681e.
245 NATIONAL CONSUMERLAW CENTER, supranote 17, at 27.
246 zamora v. Valley Federal Sav. & Loan Ass'n of Grandction 811 F.2d 136810th Cir. Colo. 1987).
Z‘;Zeller v. Samia758 F. Supp. 775, 779 (D. Mass. 1991).
Id.
249 Northrop v. Hoffman of Simsbury Ind.34 F.3d 41, 49 (2d Cir. 1997).
25015 U.S.C. § 1681b(b)(1); 15 U.S.C. § 1681e(3)U1S.C. § 1681m(g).
51 Berman v. Parcp986 F. Supp. 195, 198 (S.D.N.Y. 1997).
252 NATIONAL CONSUMERLAW CENTER, supranote 17, at 222.
53 Carney v. Experian Info. Solution In&7 F. Supp. 2d 496, 501 (W.D. Tenn. 1999Mezza v. First USA
Bank 103 F. Supp. 2d 1296, 1299 (D.N.M. 2000).
254 NATIONAL CONSUMERLAW CENTER, supranote 17, at 223.
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2.3.6.1. Method of Furnishing Information

Furnishers of information provide credit informatido CRAs in paper form or in
electronic form depending on the contract goverrtimgr relationship. Furnishers supply
information in paper form if they are small or hame technical infrastructure. Some
governmental agencies also supply credit infornmaitiopaper fornf>° In the case of regular
reporting, furnishers use an electronic form susMatro 2 Format®® If furnishers want to
make corrections to information reported earlieent they may use Universal Data form in
making correction&>’ Finally, furnishers use Automated Consumer Dispuégification
(ACDV) of e-OSCAR system in dispute investigatirs.

2.3.7. Definition of Consumer

The FCRA defines consumer as an “individuP"which excludes legal entities from
being protected by the FCRA, although they areguted by states’ laws° “Individual”
covers any individual not only individuals involv@dconsumer transactions that are related
to personal, family or household creffit.It is worth mentioning that a consumer must be
identifiable, otherwise, the FCRA would not appi§lt is likely, though not certain, that the
FCRA applies in the case of a credit report onla pooprietorship as a business erftty.
The CIL defines consumer broadly to include botlividual and legal entities. A
“consumer” is defined as “any natural or corponaeson engaging in a credit transaction.”
264 Requiring engaging in a credit transaction to m®m@sumer, would exclude categories of
people who have no credit transactions even thawgdit information is being circulated
about them. This in turn, leaves them with no grtion under the CIL. For instance, it is
possible that a credit report couldd issued about a person by mistake because wiilary
in names; hence, the person would not be protebtedhe CIL under the applicable
definition because that person is not engagingadredit transaction.

| suggest that both the FCRA and the CIL definen&oner” in a precise way. The
FCRA should define consumer as “an individual whaothie subject of a credit report.”
Consumer under the CIL should be defined as anvishaal or business entity about whom
the credit report is issued”. By adopting my sugiges the scope of the FCRA and the CIL
will be the same as legislators intended them tdtethe definition will be more precise.
My suggestion is not intended to change the scbpsoasumer” under both acts.

255 NATIONAL CONSUMERLAW CENTER, supranote 17, at 224.

256 Metro 2 is a standard automated format for furinigtinformation to consumer reporting agencies tea
by Consumer Data Industry Association. It has d#ifie fields and segments to be filled and submitted
electronically to credit reporting agencies.

available a: http://www.cdiaonline.org/Metro2/content.cfm?tiBlumber=853&pnitemNumber=506

257 NATIONAL CONSUMERLAW CENTER, supranote 17, at 245. Universal Data Form is a formtaims codes of
status of an account and any changes thereof ys€&RA to document disputes raised by consumers.

258 NATIONAL CONSUMERLAW CENTER, supranote 17, at 256.

25915 U.S.C. § 1681a(c).

20pun & Bradstreet, Inc. v. Greenmoss Builders, |432 U.S. 749, 786 (1985).

26172 Fed. Reg. 61424 (Oct. 30, 2007).

262 McCready v. eBay Inc., 453 F.3®B2, 889 (7th Cir. 2006). (The court held thatasumer must be
identifiable, therefore, the plaintiff is not withithe meaning of the FCRA because of anonymityBaye
website).

263 NATIONAL CONSUMERLAW CENTER, supranote 17, at 30.

264 CIL, article 1.
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2.4. History and Resources of Credit Information

2.4.1. History of Credit Information in General

Credit information results from accounting, whichncbe traced back before the
invention of writing®®® Activities associated with accounting includedesalleases, loans
and the like. Every debt related totangible thing or service was symbolized in tokens.
Tokens were kept in sealed envelopes containintgpdgkaccounts. This practice developed
over time after the invention of writirf§° Credit information is very old. Merchants were
keeping information on defaulters, procrastinat@sg bankrupt people. Accounting or
bookkeeping is not a sole practice in one cultutg im most if not all culture®’
Historically, credit information disseminated thgbunetworks made up of family, kinship,
marriage, religious people and other me&fs.

| believe it is human nature to disparage a persba does not fulfill his promises
Disparagement serves as a means of revenge oraodeahd a means of alerting others not
to deal with him on another hand. Islamic jurisiscdssed this matter in detail Hagr,
which is the garnishment of properties and the mafedebtors. Ibn Qudamah says, “It is
recommended to announce garnishment to the puddigeople may avoid dealing with a
bankrupt person®° Announcement of garnishment is considered thegs tabe a sort of
public record.

One can divide the modern industry of providingdd@renformation into two types:
corporate credit information agencies and individuwadit information agencies. Individual
credit information agencies existed before corporatdit information agencies. The first
organizatioA”® was founded in 1801 and was called Britain's Sgcief Mutual
Communication for the Protection of Trade. Itsgmse was to exchange information on
consumers for no profit. It involved more than tthousand members who agreed to supply
information aboutheir clients in regards to creditworthinéés.

The abovementioned organization was an examplenoindustry group that shares
information. In the U.S., third party providers ofedit information started via corporate
credit information agencies. They started in 182@] existed earlier than individual credit
information agencies, which did not start until @87 Corporate credit information
agencies emerged in 1820 but were not successfiill841 when an entrepreneur named
Lewis Tappan started his own credit agency to sésebusiness and other merchants.
Tappan established his agency in 1841 four yedes #fe financial crisis hit the U.S. in
18372" Tappan wasn abolitionist, and many people who believed tié @f slavery would
affect their business boycotted him. Tappan hadextend credit to run his business.
Extending credit required keeping record of clieatsl judging their creditworthiness. He

265 salvador Carmona & Mahmoud Ezzam&tcounting and Forms of accountability in ancieivilizations:
Mesopotamia and ancient Egy@0 Accounting, Auditing & Accountability J. 17&t 180 (2007).

2014, at 185-86.

271d. at 185.

%8 Rowena OlegarioCredit Reporting Agencies; A Historical Perspectiire CREDIT REPORTING SYSTEMS
AND THE INTERNATIONAL ECONOMY 115, 118 (Margaret Miller ed., 2003).

6% |1BN QUDAMAH ALMAQDISI, ALMOGNI 353 (Cairo Library, 1968).

27% One article mentions an older organization butatignor asks not to cite her article as the arslein the
initial stage.

2’1 Rowena Olegario, Credit-Reporting Agencies: Thdistorical Roots, Current Status, and Role in Marke
Development, 8 , available at: http:/siteresources.worldbank.org/INTWDRS/Resost4&7365-
1257315064764/2429_olegario.pdf

272 Josh Lauer, The Good Consumer: Credit Reportinglavention of Financial Identity in the United &is,
1840-1940, (2008) (unpublished Ph.D. dissertatiGf@gario,supranote 271, at 10.

273 Olegario,supranote 271, at 11.
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discovered credit reporting could be a good busin®sher merchants turned to Tappan for
advice about their clients and their creditwortBmewhich led him finally to expand his
business and open branches in other difies.

In 1849, a new company, Bradstreet emerged. Besistmerged later with Lewis
Tappars credit reporting agency in 1933 to be Dun & Brasist’’® the biggest credit
reporting agency in the whole world. National Adation of Credit Management (NACM)
was founded in 1896 to arrange efforts, standardirel lobby for the interest of the
industry. 2’® Associated Credit Bureaus, Inc., (ACB) developecpracedure to share
information among credit bureaus in 1506.

In the U.S., there are four major credit agenaesbnsumer and corporate information,
although there are hundreds of smaller agencies.

Dun & Bradstreet

Bradstreet was founded as a rival to Lewis Tappareslit reporting agency in 1849.
The Lewis Tappan agency made many changes befonerged with Bradstreet. Tappan
turned over his credit agency to his former clé&knjamin Douglass, who in turn turned
over the agency after several years to his brathtaw Robert Graham Dun. They were
competitors until they decided that merger washim hhest interest of their two entities and
the industry. The merger was accomplished in I888the business is now known as Dun
& Bradstreet’®

The importance of Dun & Bradstreet is not debataltte statistics are considered not
only offg%al resources but also are used by gowemmtal agencies to formulate policies in
the U.S°

Equifax

Equifax is one of the major credit agencies inth8. that provides both personal and
corporate credit information. Equifax also has bras in more than fifteen countries in
North and South America and Eurc{3@.

The brothers Cator and Guy Woolford founded EquifaxL898. It has been named
“Retail Credit” which was changed later to Equifax1979%%*

Experian

Experian also is another of the major credit agesar the U.S. Experian was founded
in 1901, and it was known formerly as Cleveland Gapew Co. It has branches in more
than fifty countries worldwidé®

274 | auer,supranote 272, at 43.
275 Olegario,supranote 271, at 20.

276

Id. at 36.
27 Robert M. Hunt, A Century of Consumer Credit Rejpgr in America, Federal Reserve Bank of
Philadelphia, (2005), at 11 available at : http://www.philadelphiafed.org/research-and-

data/publications/working-papers/2005/wp05-13.pdf

278 Available at http://www.dnb.com/us/about/company_story/dnlgmishtml as on 07/13/2010.

2’9 Olegario,supranote 271, at 21.

280 Available at http://www.equifax.com/about _equifax/company pesén_us as on 07/13/2010.

281 Available at http://www.fundinguniverse.com/company-historigmihifax-Inc-Company-History.html as
on 01/12/2011.

282 Available at  http://iwww.fundinguniverse.com/company-historiegserian-Information-Solutions-Inc-
company-History.html as on 01/12/2011.
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TransUnion

TransUnion is one of the more recent credit infdfomaagencies in the U.S. It was
founded in 1968 and its services cover both petsand corporate credit information.
TransUnion has branches in more than twenty-fiventies®®

As mentioned earlier, there are hundreds of CRAh@&U.S., but, most of them are
small or medium size. They are either supplyingrimfation to the major credit agencies or
buying services from them in order to provide itheir own clients.

2.4.2. Credit History in the Kingdom of Saudi Arabia

The Kingdom of Saudi Arabia is a new country in gamson to other countries such as
the U.S.. Saudi Arabia was formed Sep",19932°%* Saudi Arabia started almost every
commercial development either by creating it oirbporting it from others.

Saudi Arabia started the credit information indysaite. One can divide the history of
credit information in Saudi Arabia into two segn®rgrivate sector efforts and chambers of
commerce efforts. The following paragraphs will kexp these two segments, noting that
little public information is available.

2.4.2.1. Private Sector Efforts

A- Banks in Saudi Arabia

Historically, credit reporting in most countriesga@ with banks sharing negative
information about their custome?s.One can say that banks were the first entrantstie
credit information industry in Saudi Arabia. Bartiksgan in Saudi Arabia in 1885 when a
British banking company opened a branch in Jedd&Many Saudi and foreign banks were
established after thal’ After the establishment of SAMA on April 20, 1958, fully
supervised the banking sectbf.

SAMA established many departments, one of whichthe Banking Inspection
Department, which controls a registry that connéetisks operating in Saudi Arabia. When
the SAMA registry was started, every bank was meglio provide information on defaulted
individuals and corporations. The SAMA registry nthprovided information about any
applicant to the requesting bank. It was not likerent credit reporting agencies, but was
mere scattered negative information in paper farhe process for delivering information to
the requesting bank took a long time and requiredhprocedure. In 1998, SAMA felt it
was important to hand over the task to a privatéyeander its supervision. After several
meetings and consultations with the InternationanB and Experian credit reporting
company, SAMA agreed to the establishment of a cempany owned by Saudi banks in
Saudi Arabia which is known as SIMAF’

B- Saudi Credit Bureau (SIMAH)
SIMAH was founded by ten national banks in SaudalbAa in 2002 and started
operating in 2004%° SIMAH inherited the SAMA registry. SIMAH operatesofessionally

283 Available at http://www.transunion.com/corporate/aboutUs/whé\éghistory.page as on 01/12/2011.
284 available at http://www.info.gov.sa/portals/kingdom/Kingdomitisy.html as on 01/12/2011

285 Barron & Statensupranote 31, at 274.

288 vailable at,

87 ABDULMAJID ABBODAH, BANKING SYSTEM IN SAUDI ARABIA at 1 (Pub. Admins. Inst., Riyadh® &d.,
1990).

288 ailable at http://en.wikipedia.org/wiki/Jeddah as on 01/T2/2.

289 Interview with Mr. Adel Altwaijri, Public Relationand Marketing Manager, SIMAH (July 20, 2010).
290 Available at http://www.simah.com/cms/cms_page.aspx?page_idsk 01/12/2011.
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in a way that is comparable to other credit agengierldwide. SIMAH works alone in the
private sector of credit reporting industry in Sefichbia until this date.
SIMAH’s objectives are:

» Encouraging credit culture on all sides, includomgpsumer and commercial,

» Generating a credit environment based on transpgrand providing reliable and
up-to-date credit information;

* Helping credit providers to make right and objeetfinance decisions by providing
them with collected, categorized, and analyzed itiatbrmation so that they can
measure their clients’ credit history and solvency;

» Helping clients to have accountable, diversifiediag services. At the top is credit
facility with less cost and obligations;

» Creating the best environment for creditors to makieck and the best finance
decisions;

* Reducing payment risks; and

» Raising client awareness of benefits from theiditréistory by less commissions
and requirements*

The SIMAH board of directors consists of ten mersbepresenting their banks: Saudi
British Bank, National Commercial Bank, Saudi Hotla Bank, Banque Saudi Fransi, Riyad
Bank, Arab National Bank, Samba Bank, Al Rajhi BaBkudi Investment Bank, and Bank
AlJazira.

SIMAH started operating in 2004, so it existed fgears before the enactment of the
CIL on July 2008. SIMAH and its subscribing membadéere to a strict Code of Conduct,
which in most aspects meets or exceeds the CIK itse

The role of SIMAH is the same as any other CRA. SHMcollects information,
assembles credit reports, and supplies them tan#gsbers without interfering in the
assessment of the consumer’s creditworthiA®ss.

SIMAH, unlike chambers of commerce and industnBaudi Arabia, provides an array
of services, consumers’ reports, commercial repatsl added-value services. SIMAH
provides different types of credit reports whicte;aconsumer credit reports (standard),
miscellaneous reports, negative credit reports,ceadit monitoring. Also SIMAH provides
consumer scoring, specialized technical serviaesaadatabase for the insurance settor.

C- Credit Centers of Commercial Chambers

In Saudi Arabia, like any other country, lack ofonmation led to many issues related to
repaying debts, which gradually resulted in lackrast and confidence among merchants.
This in turn slowed commerce. Chambers of commemd industry represented by
merchantstook the lead in setting up credit centers to helijpmbers of commerce and
industry’s member&?*

Even though credit reporting was started earliebagks, banks in Saudi Arabia keep
information related to banking sectors only. Bad&snot have credit information related to
automobile loans, for instance. Banks were unvgllia share information in their databases
with any other sectors. Therefore, chambers of cernenand industry in Saudi Arabia
established credit centers to cover the needshar atectors that were uncovered by bank
databases. Therefore, one can say that creditregritgred an important role in establishing

291|d'

292|d'

293|d.

2% Riyadh Chamber of Commerce and Industry, Credforination Center, Credit Center Services 3
(brochure).
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the credit information industry in Saudi Arabia. dépt for banking industry credit
information, credit centers are the corner stonthefindustry by having non-banking credit
information?®®

To be more precise, not all chambers of commercesandi Arabia have credit
information centers. There are only three main diems1 Riyadh Chamber of Commerce
and Industry, Eastern Province Chamber of Commendelndustry, and Jeddah Chamber of
Commerce and Industry. Each is in an importanttiona Riyadh is the capital of Saudi
Arabia, and Eastern Province is the commercial poithe east side of Saudi Arabia. Jeddah
is the commercial port in the wést.

a- Credit Center in Riyadh Chamber of Commerce and Indistry

Because of the demand on the national markeCthdit Center in Riyadh Chamber of
Commerce was founded in 1994 to establish a trustdependent center to gather and
enable members to share information in many seatotise credit industry. The objectives
of establishing the center were: to combat the atgilon of trust and credit, to combat
defaulting and procrastinating of paying debts backreduce credit risks, to enhance
reliability of a national market, and provide cregiformation to help make better credit
decisiong®’

The Credit Center achieves its vision and missimough providing and receiving
information to and from its subscriber members. Tenter has an “Exchange of Credit
Information System” to which members add informati@r they may use information
provided by other members in judging the creditvioss of any credit applicafit
Members are responsible if the information is musate. Members of the system include
hire purchase companies, car-dealers, rent-a-capanies, real estate finance companies,
real estate leasing companies, medical compawoiessin companiés’, and any other types
of companies that provide credit services.

The Credit Center in Riyadh Chamber of Commerce alerks on settling disputes
between consumers and credit providers. Both sidespt this service, as the Credit Center
in Riyadh Chamber of Commerce is considered neatrdlimpartiaf®

b- Credit Center in Eastern Province Chamber of Commece and Industry

The Credit Center in Eastern Province Chamber @hi@erce and Industry was founded
in 2004 to serve the needs of the national maleestart is considered late in comparison to
the Credit Center in Riyadh Chamber of Commerce hmtlistry. The objectives for
establishing the Credit Center in Eastern Provemeesimilar to those of Riyadh Chamber.
They are: to create a good environment of creditifi@s, to enhance reliability of credit
dealings, to limit chances of defaulting and baldtsleto combat the exploitation of trust and
credit, to mitigate pressure on governmental boitiasdeal with credit problems, to provide
accurate information about every credit extensang to accelerate decisions about credit
extensiong®*

29 Interview with Mr. Abdullah Alnua’im, Credit Manag, Riyadh Chamber of Commerce and Industry, (Aug.
20, 2009).

29 | could not find any information about tlieddah Chamber of Commerce and Industry and thenati
respond to my emails.

297 Riyadh Chamber of Commerce and Indussnpranote 294.

2%|d. at 5.

29d. at 5.

%9d. at 15.

391 http://www.etiman.org.sa/lnfo_Center/Notes.htrheTlink was working until the middle of 2010 which
seems to be removed after.
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Only members of such systems may obtain more irdtiom; therefore, not being a
member, | could not find more information about htive system works in the Eastern
Province Chamber of Commerce and Industry. Nevisse as it is under the umbrella of
the Saudi Council of Chamber of Commerce and Imgusaissume that the Credit Center in
Eastern Province Chamber of Commerce and Industrkssin a similar way to th€redit
Center of Riyadh Chamber of Commerce and Industry.

The Credit Center in Eastern Province Chamber afiierce and Industry serves the
followings sectors: car-dealers, rent-a-car comgmnireal estate companies, furniture
companies, home appliances and electric suppliespanies, credit cards and checks
companies, Saudi telecom companies, lending sewivate banks, and public barks.

D- Other Credit Reporting Agencies

| found on the website of the Export-Import Banktbé United States that there are
twelve credit agencies in Saudi Arabia. They aré&ro#sian Trading Office (AATO),
Alhabashi for Trading Credit Information Agency, AMInformation Ltd., ARGUS
Information Service, Birgel, Dun & Bradstreet, Giay, International Company Profile
(ICP), Infokredit Salem al Khadl Company Credit drhation Agency, International
Information & Trading Services, Middle East ComniarServices, Ltd (MECOS), and
Schimmelpfeng®

However, after | ask internally in SAMA | found nerof the foregoing CRAs are
licensed to engage in credit reporting in SaudibfraSAMA is the sole competent authority
that licenses CRAs in Saudi Arabia. It may be thate are unofficial offices that practice
credit reporting or conduct investigations for athe&ho want to deal with Saudi companies
or invest in Saudi Arabia.

$92Available at http://www.etiman.org.sa/Info_Center/Notes.htm. T was working until the middle of
2010 which seems to be removed after. It is cleairthere is an overlapping and repetition in tiredoing list
of beneficiary of those services, however, | eatishem as they did.

303 When | checked the link again as on 112/2012uhéba different list in which all Saudi credit regog
agencies have been removAdailable at: http://www.exim.gov/pub/ins/pdf/eib99-08.pdf
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2.4.3. Resources of Credit Information at a Glance

CRAs cannot secure credit information about consameathout cooperation of other
sectors and entities. In sum, most sources of tcirddrmation are furnishers of information
to CRAs. In the following, | will summarize some partant sources of credit information
from which CRAs usually procure information.

2.4.3.1. Consumer

A consumer is one of the sources of credit inforamatConsumers provide creditors
with personal information, annual and monthly inesmemployer, employment location,
current outstanding debts, credit cards, loans tiaadike>**

2.4.3.2. Creditors

An entity that provides financing and extends dréaliconsumers is a source of credit
information®®® It usually has a contract with a CRA to furniskelsinformation on creditors’
clients in regards to their credit status. Somergtas of creditors are banks, auto financing
companies, installment sales companies, hire psecltompanies, credit cards issuers,
mortgage companies, postpaid services providedsiraarnet or cable service providéfs.

2.4.3.3. Collection Agencies

Creditors often retain collection agencies to alEmounts due from their clients or sell
debts to collection agencig¥. Collection agencies usually supply debtor infofipratto
CRAs in case of default or delinquencies so negatiformation appears in consumer credit

reports>®

2.4.3.4. Public records

Public records are reliable sources of informataiyout judgment in civil courts,
bankruptcy, criminal conviction, and the like withates limitation§’® In Saudi Arabia,
information held by governmental funds and banksligiary authority, governmental
committees, and the like are sources of publicrosg°

2.4.3.5. Employers

In an investigative credit report, employers play enportant role through the
information they provide. The FCRA provides mangtsms regulating information related
to employment, employees, or employers. Even thaafirmation not related to credit
capacity or credit standing provided by an emplagea CRA is excluded from being a
credit report, the same information is considerad pf a credit report when provided by a
CRA to third parties or provided for other purposes excluded under the FCRA.

The CIL does not mention any provision relatednf@rimation related to employment.
The scope of credit information is not intended dontain such information. The
Implementing Regulatigrnowever allows credit information to be collected from yims
and currenemployer*!

304 ZAID RAMADAN & MAHFOUZ JAWDAH, CREDIT RISK MANAGEMENT, at 262 (The United Arabic Company
for Marketing and Supplies, 2008).

305 NATIONAL CONSUMERLAW CENTER, supranote 17, at 76.

0% C|L Implementing Regulation, article 1 and 325™bNAL CONSUMERLAW CENTER, supranote 17, at 76.

307 NATIONAL CONSUMERLAW CENTER, supranote 17, at 230.

%%d. at 268.

8915 U.S.C. §1681c (1); 15 U.S.C. § 1681d (d)(®;WS.C. § 1681k(a)(2); NIONAL CONSUMER LAW
CENTER, supranote 17, at 76.

310 C|L, article 1; CIL Implementing Regulation, atécl and 32Seepage 48supra for more details.

311 CIL Implementing Regulation, article 32.
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2.4.3.6. Relatives and Friends

An investigative credit report is what is based interviews bear on a consumer’s
character, general reputation, personal charatitstisor mode of living with a person
acquainted to the consumer. An interview may bedaoted with an employer or relatives
and friends. Specific factual information aboutaasumer's credit record obtained directly
from a creditor of the consumer or from a consumeporting agency should not be
included*?

2.4.3.7. Others
Other possible sources of information include pesssuch as lawyers, insurers,
landlords, and doctors. They may furnish informatio CRAs occasionall§:

¥215 U.S.C. § 1681a(e).
313 NATIONAL CONSUMERLAW CENTER, supranote 17, at 222.
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2.5. Mechanism of Credit Information Analysis and Evaludion at a Glance

The FCRA defines credit score as “a numerical valua categorization derived from a
statistical tool or modeling system used by a pembo makes or arranges a loan to predict
the likelihood of certain credit behaviors, inclogidefault ...*** Another definition says a
credit score is a “numerical calculation intendeddpresent the specific level of risk that a
person or entity brings to a particular transactiin Creditors, in analyzing and evaluating
their clients’ creditworthiness and capacity, rety scoring systems to determine eligibility
for loans, jobs, services, or even how much a peisauthorized to withdraw from a bank’s
ATM.%'® A credit score is like an abbreviated credit répbrA credit score is believed to be
helping an underserved market segment, making thditcextension much faster, and
reducing the cost of essential services such asanse, mortgage, or credit cafd&There
are different scoring systems in the U.S. howetven; systems are mostly used by CRAs.

Before going into detail, | will indicate the diffence in interest rates that may be a
result of the scoring systems. For example, therést on borrowing $300,000 in a fixed rate
mortgage for 30 years is illustrated in table 1.

Score Rate Monthly Payment
500-579 10.22 percent $2,682
580-619 9.259 percent $2,470
620-659 6.624 percent $1,921
660-699 5.814 percent $1,763
70C-75¢ 5.530 percel $1,70¢
76(C-85C 5.308 percel $1,66"

Table 1

So, it is a $1015 difference between the lowestatal the highest tier. The difference is 37
percent of the amount paid by the lowest tier adéseount of 60 percent for the highest tier
in comparison to the amount paid.

2.5.1. FICO Scoring System

The FICO scoring system is a product of Fair ISaaporation. Fair Isaac Corporation
started in the 1950s by creating a scoring modat ttelped predict the likelihood of
consumer payment of debfS. FICO uses a series of equations applied on derived
information from consumer data to anticipate paytmieehavior of a consuméf’ This
scoring model is mostly used by CRAs even thougly tiave their own scoring systems that
have been created for them by Fair Isaac Corporatio

FICO scoring ranges from 300 to 850 and the highere the bettef? If a credit score
is over 660, the score is considered less riskyvaificoe accepted in many plac&s.If a
credit score is between 620 and 660, the scorerdblgmatic and extra review of an

#1415 U.S.C. § 16819g(N(2)(A)(i).

315 |]an O'NEeill, Disparate impact, federal/state tension, and the ofscredit scores by insurance companies
19:2 LoyoLA CONSUMERL. Rev. 151, 152 (2007).
318 \WEIsMAN, supranote 20, at 135.

317 Buccl, supranote 35, at 13.

318 TRANSUNION WHITE PAPER, supranote 15, at 6.
19 Byccl, supranote 35, at 110.

320 \WEISMAN, supranote 20, at 133.

21 Byccl, supranote 35, at 37.

822 \WEISMAN, supranote 20, at 135

323 |d
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application is needetf’ If a credit score is less than 620, the problethlvei greater and the
difficulties of obtaining credit at favorable termsobtaining credit at all is an isstfe.

Until 2001, the formula of the FICO scoring systeras a secret. Creditors feared that
debtors would manipulate the formula’s factorstiéy knew theni?® Factors affecting
scores are divided into five categories; paymestohy, amounts owed, length of credit
history, new credit and type of credit uséd. None of the factors consider race, sex,
religion, age, or marital statd€

Below are the factors divided by percentage.

Payment History: Thirty five percentThis is the most important factor.

- Account payment information on specific types at@mts such as credit cards,

retail accounts, etc.;

- Presence of adverse public records, collectionstemd delinquencies;

- Severity of delinquency;

- Amount past due on delinquent accounts or colladgtems;

- Time since delinquency, adverse public recordspbection items;

- Number of past due items on file;

- Number of accounts paid as agreed.

Amounts owed: Thirty percent This is no less important than payment history.

- Amount owing on accounts;

- Amount owing on specific types of accounts;

- Lack of a specific type of balance, in some cases;

- Number of accounts with balances;

- Proportion of credit lines used;

- Proportion of installment loan amounts still owing.

Length of Credit History: Fifteen percent

- Time since accounts opened;

- Time since accounts opened, by specific type obaet;

- Time since account activity.

New Credit: Ten percent

- Number of recently opened accounts, and proportbraccounts that are

recently opened, by type of account;

- Number of recent credit inquiries;

- Time since recent account opening, by type of agou

- Time since credit inquiry;

- Re-establishment of positive credit history follogyipast payment problems.

Types of Credit Used:Ten percent

- Number of (presence, prevalence, and recent infiimmjaon various types of
accounts *°

324|d.

325
Id.
326 Byccl, supranote 35, at 37; WISMAN, supranote 20, at 134.
327 Available a http://www.myfico.com/crediteducation/whatsinysaore.aspx as 01/15/2010.
328 \WEISMAN, supranote 20, at 136.
329 |d
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Figure 3: FICO Score Factors

2.5.2. VantageScore System

The three largest CRAs, which are Equifax, Transdpand Experian, developed their
own scoring system in 2003-2005, called VantageStdr Major CRAs created
VantageScore based on studies of more than fiftediion credit files of anonymous
consumers. They unified credit characteristicsheodutcome of each reporting agency will
be almost the same. Variance did still exist evéh whis scoring system because of data
differences in each CRA, which may be greater ssdethan the others CRAS.

VantageScore is important because this scoringesy$ based on all of three major
CRA files. Unlike FICO, which reflects the three joraCRAs individually, VantageScore
shows the score the consumer has in all of the maagdit reporting agencies in unified
credit characteristics. In FICO scoring, a consumay have a different score in each credit
agency.

VantageScore ranges from 501 to 990 and the higbare the better. VantageScore
consists of six factors taken into consideratiormwhlcoring is created as illustrated in figure
4.

Payment History: twenty eight percentincludes length of payment history includes
repayment behavior (satisfactory, delinquency, derdgatory).

Utilization: twenty-three percentincludes percentage of credit amount used/owed on
accounts.

Balances: nine percent,includes amount of recently reported balances réotirand
delinquent)

Depth of Credit: nine percentincludes length of credit history and types ofdite

Recent Credit: thirty percent,includes number of recently opened credit accoamis
credit inquiries.

Available Credit: one percentincludes amount of credit availabif&.

3% Available at http://www.experian.com/consumer-information/zayescore-lender-fags.html  as

01/15/2010.
331 Available at http://www.vantagescore.com/about/vantagescorehad 01/15/2010.
332 Available athttp://www.vantagescore.com/docs/the-score-201abmr.pdf as 01/12/2020.
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VantageScore Factors

W Payment History m Utilization m Balances M Depth of Credit
mRecent Credit ™ Available Credit = Uknown

1%__ 1%

|

Figure 4: VantageScore Factors
2.6. Cycle of Credit Information at a Glance

The credit information cycle starts when a consuntetssany credit applicatioti- A
creditor will contact a CRA, which in turn providamy available information to the creditor.
If no information is available, then the CRA cresatefile for the consumer and adds the new
application information to the fil&* With enough information in the file, a CRA can ¢eea
a score representing the risk of default of a paldr consumer. When a new lender asks
about a consumer, the lender will receive a cregibrt generating new information, which
in turn will be added to consumer’s credit fife.

- ’ CRA adds

Vendor information to
provides the existing file
information or create a
new file

CRA provides
the
information to
users via credit
report

Figure 5: Credit information Cycle

333 MARK FURLETTI, AN OVERVIEW AND HISTORY OF CREDIT REPORTING at 9 (2002),Available at
http://www.philadelphiafed.org/payment-cards-cefptgblications/discussion-
papers/2002/CreditReportingHistory 062002.pdf

334 WEISMAN, supra note20, at 128; Email from Equifax, to Mansour AlhaiglgJan. 7, 2011). “Be aware in
order to establish an American file, you can apioly credit with American companies who are repa@rtin
members of Equifax. Most major credit card compsueig). American Express, MasterCard, Visa and Desco
are reporting members of Equifax. Once opened toeunt with the Bank or Credit Card Company, these
companies report the information to the Credit Bure like us. Be also advised that not all comEaci®ose
to report account information to Equifax. Thoset ttha report on a regular basis appear on your cfideli If
there is a company that does not appear on yoditdile, it is likely that the particular compamipes not have
an established relationship with us. If you makeequest, Equifax will check to see if an establishe
relationship exists. If so, the account will be eddo your credit file. If not, you will be notifie’; FURLETTI,
supranote 321, at 9.

%35 Jarl G. Kallberg & Gregory F. UdelPrivate Business Information Exchange in the Unigdtes, in
CREDIT REPORTINGSYSTEMS AND THEINTERNATIONAL ECONOMY 203, 206 (Margaret J. Miller ed., 2003).
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Third Chapter:
Literature Review

Kenneth Baker was one of the victims of credit répg industry. His suicide was a
result of the horrible credit reporting syst&thOf course, not many consumers will end up
like Baker; nonetheless, they are facing hardships difficulties because of faulty credit
reports. Credit reporting plays an essential raldhie consumer credit industry. A good
credit report enables consumers to obtain cretlyfand easily. Moreover, credit reporting
affects employment decisioff¥. However, CRA reports are full of mistakes and
inaccuracies>® Laws such as the FCRR are available to protect the subjects of credit
reports.

Criteria

In this chapter, | provide a summary of the litarat published in the field of credit
reporting. The literature is extensive; nevertrelesied to cover the articles most relevant
to my dissertation topic, with few exceptions. nhitted relevant articles published prior to
the amendments of the FCRA of 1996 and 2003 ifiskees discussed are amended or
resolved. | also omitted relevant articles thaindb provide significant contributions to the
field such as reiterating the FCRA without valuabtenments or notes but rather pointing
out the new sections that are added in a themadic without providing their opinion or
thoughts. Finally, | omitted relevant articlesttideal with the subject in general but not in
the context of credit reporting. | reviewed adilthat contain both amended and non-
amended issues.

Scope

| classify the content of the different topics untieadings in a thematic review rather
than chronologically, although | use chronologioceder within the same theme. Sometimes
it was difficult to find commonality among the héagk; however, the common attribute is
that all of them are under the FCRA umbrella. I wibvide no personal view, comments, or
opinion in this chapter but rather the authors’'wgeand thoughts. My comments and
opinions are left to the substantive portion of aigsertation. The following topics all relate
to the FCRA

» Definitions and terms

* Permissible purposes

* Use of credit report for employment purposes

» Adverse action

» Disclosure

» Duty to reinvestigate in case of consumer dispute

» Consumer private right of action under section163b3,

» Conflicting interpretations of section1681e (b)

3¢ \Wu, supranote 77, at 140. Baker’s file was mixed with amotherson whose financial history was bad. He
tried unsuccessfully several times to fix the esrand to get his mortgage approved but could netbétame
depressed because of the repeated rejections dvattssment, which led him to suicide leaving & rbéat a
credit report “destroyed his life”.

%7d. at 139.

%814, at 143.

%8915 U.S.C. § 1681u.
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*  Common law defamation claim
» Burden of proof
» Attorney liability
» Attorney fees
» Successful action as prerequisite to recover dasnage
» Statutory damages in class actions
» Types of measurable credit damages
* Preemption
Trend

It seems the trend is to evaluate or criticize tdecisions in light of the FCRA. Only
one article’*® dealt substantially with issues related to the ARGRelf even though those
issues have not been brought before courts. | thimk important to discuss issues even
though not related to cases in order to help caletsding cases and avail of the literatures
instead of blaming judges aftermath if their demisi were wrong. As said, if our foresight
were as good as our hindsight, we would never maiktakes.

3.1. Definitions and Terms

Some definitions and terms used in the FCRA neadfichtion to reflect the true
meaning of the act. One commentator criticized sa@mthe definitions and terms of the
FCRA as either vague or non-inclusi’& For instance, the definition of the consumer as an
“individual”*? is not clear. A sole proprietor in his busineaparity is not considered a
consumer under the definition of the FCRA becaddgsobusiness practice; however, he is
an individual who should be protected by the FCRA RCRA’s scope is to protect
individual consumer*® Another example is the meaning of the “nature scobe of the
investigation”** Section 1681d-b, which applies to CRA and usemyiges: “Any person
who procures or causes to be prepared an invasggabnsumer report on any consumer
shall...make a complete and accurate disclosfitbe nature and scope of the investigation
requested ...” (Emphasis addéd.

Also, the terms “reasonable ground to belie¥8"and “reason to believ&” have not
been defined in the FCRE® Section 1681e(a) provides: “No consumer reportiggncy
may furnish a consumer report to any person iagreasonable grounds for believirnfat
the consumer report will not be used for a purdisted . . . ” (Emphasis added). It seems
that the term in section 1681b contradicts the s&ne used in section 1681le which
provides that: “No consumer reporting agency mawifin a consumer report to any person
if it has reasonable grounds for believing that ¢h@sumer report will not be used for a

340 Charles M. UllmantLiability of Credit Bureaus After The Fair CredieRorting Act: The Need For Further
Reform 17 Vill. L. Rev. 44, 59 (1972).

341 Ullmant, supranote 340, at 59.

%215 U.S.C. § 1681a(c).

343 Ulimant, supranote 340, at 59.

%415 U.S.C. § 1681d(b).

%45 Ulimant, supranote 340, at 64.

%915 U.S.C. § 1681e(a).

%715 U.S.C. § 1681b(a)(3).

%48 Ulimant, supranote 340, at 65.
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purpose listed in section § 1681b of this titl&”. Moreover, “legitimate business need” term
is open to question, as it is not clear what ctuitstia “reasonable ground to believe” of the
legitimacy of the business need. The commentatantioreed other examples that were
resolved in the subsequent amendments of FCRA &siexcluding governmental agencies
from falling under the definition of credit repartj agencies which was added later.

3.2. Permissible Purposes

Although the FCRA lists the permissible purposeswbich a user may obtain a credit
report on consumers, commentators are debatingheh#bose purposes are exclusive or
whether similar purposes are permissible too. Ilditexh to the civil liability of obtaining
credit reports for impermissible purposes undesefgbretenses, criminal liability is also
imposed although it is difficult to prove. The FCRIAes not resolve issues related to third
party use of credit reports for impermissible pwg® obtaining a credit report for mixed
multiple purposes: permissible and impermissible, abtaining a credit report for
impermissible purposes under false pretenses fraseanot a CRA.

The FCRA™ regulates companies that issue credit reportsoosumers and users who
use the reports in making their credit-related sieos®>* The FCRA specifies permissible
purposes for issuance of the reports. For exanipteFCRA permits a company to issue a
consumer credit report if the company has reasdrelieve the recipient “intends to use the
information in connection with a credit transactimvolving the consumer on whom the
information is to be furnished® The FCRA clearly lists the permissible purpo$es;
however, some argue that an insurance claim cambeof the permissible purposes. Yet,
one commentator notes that obtaining a credit tefmr an insurance claim is not a
permissible purpose as nothing in the legislatigeohy supports that?

The FCRA provides criminal liability for any persamho knowingly and willfully
obtains information about a consumer from a CRA eunthlse pretensés® Proving
willfulness and knowledge is difficuft® The outcome is relatively clear when a person
under false pretenses obtains a credit report, Wemvdghe outcome is not clear when a
person obtains a credit report for a permissiblgopse and decides later to use it for an
impermissible purpose. The issue is the same whmarson has multiple purposes some of

3491d. at 66. | summarized the author’s view althouglo hot see any conflict between those sections.

%0 15 U.S.C. § 1681u

115 U.S.C. § 1681b.

%5215 U.S.C. § 1681b(a)(3).

#5315 U.S.C. § 1681b. (Provides, “(a) In general.jéattto subsection (c), any consumer reporting egemay
furnish a consumer report under the following anstances and no other:

(1) In response to the order of a court ... (2) loaadance with the written instructions of the cansu ... (3)
To a person which it has reason to believe: (Agnds to use the information in connection with edir
transaction ... ; or (B) ... for employment purposes;(©) ... underwriting of insurance ... ; or (D) ...
determination of the consumer's eligibility forieense or other benefit ... (E) intends to use tffiermation,
as a potential investor or servicer, or currentiias, in connection with a valuation of, or an asseent of the
credit or prepayment risks associated with, antiegscredit obligation; or (F) ... has a legitimatasiness
need for the information (4) In response to a retjbg the head of a State or local child suppoforeement
... (5) To an agency administering a State plan ...T@)the Federal Deposit Insurance Corporation er th
National Credit Union Administration ...").

%4 Elwin Griffith, The Quest For Fair Credit Reporting and Equal Cte@pportunity in Consumer
Transaction 25 U. Mem. L. Rev. 37, 47 (1994).

¥515 U.S.C. § 1681q.

356 Ulimant, supranote 340, at 67.
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which are impermissibl&’ It is noteworthy that there is no criminal liabliif a person
obtains a credit report from a user under falsdepses or when a user discloses the
information to another person who has no permiegibirpos€>® In addition to the criminal
liability, that FCRA provides in case of obtainiagredit report under false pretenses, using
credit report can trigger the civil liability oféhrequesting usér®

3.3. Employment Purposes

The FCRA states that in order for a user to obgagonsumer credit report, users must
have a permissible purpose. One of the permisgibiposes is to obtain a credit report to
determine a person’s eligibility for employment,oprotion, or employment related
purposes™ A survey shows that thirty five percent of companuse credit checks in pre-
employment screeninj* Employers tend to believe that employees areliksly to steal
from them and be more productive if they have gometlit score€? Another important
aspect is that employers may be liable for negtigefor hiring violent or dangerous
employee$®® An employer has no right to obtain such a repdthout obtaining the
employee’s oral or written consent and informing #mployee of the nature and scope of
the communicatiof® However, there is no proven relationship betwéencredit score and
job performancé®

One commentator notes that one of the biggest fevise FCRA is the inability of the
FCRA to stop employers from conditioning employmepportunities on the attainment of
the employee credit report. He asserts that in rgsts of jobs, a credit report has no
relevancy**® The commentator refutes employers’ assertionssiigucredit reports as a
performance predictive tool. The contention thrapyees with good credit scores are less
likely to steal because they manage their finanmeisphonsibilities wisely is groundless. Poor
credit history may be attributed to many reasonsnes are not the employee’s fault. For
example, credit reports are full of errors and aket or are a mix of files. Thus, a credit
report cannot predict the performance of the emgaoy.ikewise, a poor credit score may be
due to ignorance of how the credit scoring systesrks; such as having only one credit card
and spending most of its limit or by canceling &haredit card®’

The commentator states that protection given to dhmloyees through the FCRA
section®® is meaningless. If an employer complies with ti&RA, there is no protection
for the consumet?® The employer can take an adverse action agaiasrtployee by firing,

357 Id

%8d. at 67-68.

%9 David Worsley/Fair Credit Reporting Cases illustrate Risks fore@it Reporting Agencies, Creditors, and
Lawyers 56 Consumer Fin. L.Q. Rep. 68, 74 (2002).

36015 U.S.C. § 1681b. (Provides that in order toi&hra credit report: “any consumer reporting agemey
furnish a consumer report under the following ainsances and no other: ... to a person which it éason to
believe ... intends to use the information for empieynt purposes”).

%1 Kelly Gallagher, Rethinking The Fair Credit Reporting Act: When Resjing Credit Reports for
Employment Purposes Goes Too Fait lowa L. Rev. 1593, 1599 (2006).

%921d. at 1595.

%3d. at 1599.

%415 U.S.C. § 1681b(2)(a)(i) and (ii).

%% Gallaghersupranote 361, at 1599.

%d. at 1596.

%7|d. at 1600.

%815 U.S.C. § 1681b(2)(a)(i) and (ii).

%9 Gallaghersupranote 361, at 1608.
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demoting, or not accepting him as an employee snchimpany even if his credit score is
irrelevant to his performance. It is a new typelistrimination yet a lawful on&?

In addition to the inaccuracy issue in credit répoallowing a credit report check on
every job without distinction is problematic. Whienployers’ interest in knowing off-duty
habits of the employees may be reasonable in fialipncsensitive positions, it seems
unnecessary and unreasonable in other positioff-duty conduct has little if nothing to
do with the performance of employees. Based onpit@mise, obtaining a credit score when
it is irrelevant for the job position is an unnesay invasion of privacy.?

Another problem arises with people who live in poeighborhoods. Because they are
living in those neighborhoods, they have limitedess to credit. One study shows credit is
denied to black applicants more than twice as odtemhite applicants who share the same
circumstances and qualifications. Without credéick people may not be able to improve
their credit, and getting jobs becomes more diffideurther, people without jobs are more
likely to default and suffer bad scores on thegdur report. They cannot get out of this
vicious cycle?”®

The author further discusses the possibilitiesadling employers liable under different
theories if they condition their offer of employmem a credit report. First, the employee
may bring tort action for a common law privacy isian. Regardless of preemption
provisions®’* at least one court held that an employee mighivercif the employer obtains
a credit report for an impermissible or illegal pose and uses the report in violation of
common law privacy right$°

Second, an employee may prevail under a dispangpadt claim. InGriggs v. Duke
Power Co3’® the U.S. Supreme Court found unlawful disparatpaict discrimination even
if there was no intent to discriminate. Disparatepact discrimination is defined as
employment “practices that seem facially neutrahia treatment of different groups, but in
fact falls more harshly on one group than anoth®&ne defendant employer required a high
school diploma and a particular test score in otdaget the job. This requirement seemed
neutral, but disproportionately affected black geas only 12% of them at that time held a
high school diploma, and only 6% passed the telsiiewvhite people suffered no disparate
impact. The court ruled that the plaintiff satisfithe cause of action of a disparate impact
claim, because the employer required tests that madsignificant relevance to job
performance. In the credit report context, an eyg®oin a poor neighborhood with a low
credit score can successfully bring a disparateaghglaim if he proves that the use of a

791d. at 1603.

$711d. at 1604.

2|d. at 1605.

33d. at 1608.

874 15 U.S.C. § 1681(h)(e). (Provides, “no consumey feng any action or proceeding in the nature of
defamation, invasion of privacy, or negligence wittspect to the reporting of information againsy an
consumer reporting agency, any user of informat@rany person who furnishes information to a comesu
reporting agency, based on information disclosedyant to 88§ 16819, 1681h, or 1681m of this titidased
on information disclosed by a user of a consumgonteto or for a consumer against whom the user has
taken adverse action, based in whole or in parthenreport, except as to false information furnisméth
malice or willful intent to injure such consumer”).

37> Gallaghersupranote 361, at 1610.

378 Griggs v. Duke Power Cp401 U.S. 424, at 431-432 (1971).
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credit score for employment decisions will resnltidisparate impact for people who live in
poor neighborhoods, and the credit score has mifisignt relevance to job performanté.

In cases with possible mixed motivations, the elygdohas to prove with direct
evidence discrimination on the basis of race, ¢aex, religion, or national origin. If there is
no direct evidence, the court will apply a disparempact framework. To meet the prima
facie requirements, the employee must prove thdighengs to the discriminated minority,
that he was rejected despite his qualificationsl, #at after his rejection the position was
still open to applicants. One court found the priaEe case was satisfied when an employer
refused to hire an employee because he faileddit cieeck®’® Nevertheless, if the employer
shows that there is a legitimate non-discriminat@sson to take the adverse action, then
there is no liability*”®

The author finally proposes changes to the FCRAInit employer usage of credit
reports in making employment decisions. One progoise that the FCRA should be
amended to limit employer use of credit reports eimployment decisions when the
information is of a little relevancy to the job’sittes. An alternative proposal is to limit, not
the usage, but rather to require employers to sth@wrelevancy of a credit report to job
duties. Under this proposal, employers have to eithnat credit reports are a performance
predictor, thus they would be allowed to discrinknaon that basis. Otherwise, the
presumption is that the credit report has no releyao job duties and no discrimination is
allowed?>®

3.4. Adverse Action

The FCRA requires users of information who takeeasle action based in whole or in
part on the credit report against the consumer dtifjnthe consumer of such adverse
action®! The FCRA defines adverse action by referring eHlqual Credit Opportunity Act
(ECOA)*®? and by defining it within the FCRA itsel¥> One can conclude from both

377 Gallaghersupranote 361, at 1612. Moreover, the author statedafwurt held that practice of refusing to
hire a person with a criminal history is prohibiteelcause of its adverse impact against African-Acaerat a
higer rathe than white people.

¥781d. at 1613.

391d. at 1617.

380 1d. at 1619. The author commented that this propedihlenhance the accuracy of credit report as well.
When CRA know that employers need more accuratditcreports to be predictive in employment context,
they will enhance their standard in turn as empieyell be less interested in credit reports fulleoros to use

it as a predictive tool.

115 U.S.C. § 1681(m). (Provides, “If any persoretakny adverse action with respect to any constimaer
is based in whole or in part on any informationteamed in a consumer report, the person shall (@yige ...
notice of the adverse action to the consumer; (@yige to the consumer ... (A) the name, address, and
telephone number of the consumer reporting agenthat furnished the report to the person; and

(B) a statement that the consumer reporting agdittypot make the decision to take the adverse raetial is
unable to provide the consumer the specific reagdnsthe adverse action was taken; and (3) protodine
consumer an oral, written, or electronic noticéhef consumer's right ...").

%2 15 U.S.C. § 1691 701(d)(6). (Defines adverse acti® “a denial or revocation of credit, a chang¢hi
terms of an existing credit arrangement, or a mdfus grant credit in substantially the amount aor o
substantially the terms requested ...".

%8315 U.S.C. § 1681(m). (Defines adverse action §sa“flenial or cancellation of, an increase in ahgrge
for, or a reduction or other adverse or unfavorabkenge in the terms of coverage or amount of jswyrance,
existing or applied for, in connection with the endriting of insurance; (ii) a denial of employment any
other decision for employment purposes that adiyemiects any current or prospective employed) fi
denial or cancellation of, an increase in any chdog, or any other adverse or unfavorable chandke terms
of, any license or benefit described in section681b; and (iv) an action taken or determinatiort (1)
made in connection with an application that was enlayl or a transaction that was initiated by, aoystumer,
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definitions that adverse action means any actikentagainst the interest of the consumer. It
is also possible for the consumer to take an advattion against another consumer based
on information received from a CRA or from otheuszes. If the source is the CRA, the
FCRA will apply. If the source is other than CRAetFCRA will not apply®* One
commentator notes how unfortunate it is that thera@ge of a consumer’s right can only be
resolved after there is an adverse action agaimst®h

In two recent U.S. Supreme Court decisiddateco Insurance Co of America v. Bt
andEdo v. GEICO Casualty C8/ the court provided more guidance as to the meanfing
adverse action. Further discussion of the impdftiseocases is in the fourth chapter.

3.5. Disclosure

Under the FCRA, disclosure of certain informatisnréquired to different persons in
different circumstance¥® When preparing an investigative report, a CRAdguired to
disclose to the consumer “that an investigativesaamer report including information as to
his character, general reputation, personal cheratits and mode of living, whichever are
applicable, may be made 3% The requirement is extended when one CRA discloses
information to another CRA

3.6. Duty to Reinvestigate

Reinvestigation is a duty of a CRA and furnisheewla consumer disputes the accuracy
and completeness of his credit rep8HThis obligation is triggered in the case of degyan
consumer’s credit. A consumer has the right tpuies both the accuracy and completeness
of his information. A consumer’s dispute is presanbona fide. Therefore, a CRA shall not
deny him this right of dispute. If a consumer’spdite results in finding of inaccuracy, a
CRA has to delete such information or correct @ardingly. If nothing is changed after the

or in connection with a review of an account unslection § 1681b; and (ll) adverse to the intere§the
consumer”.

384 Ulimant, supranote 340, at 66.

385 |d

386 5afeco Ins. Co. of Am. v. BUB51 U.S. 47 (2007).

%7Edo v. GEICO Casualty C0512 F.3d 566 (2008).

%% For example: § 1681e(c), § 1681g, § 1681h, § 16881p81u, § 1681v, § 1681d.

%915 U.S.C. § 1681d (a).

390 yUlimant, supranote 340, at 62.

%9115 U.S.C. § 1681(i). (Provides, “(A) In generalibfct to subsection (f), if the completeness auegacy of
any item of information contained in a consumeitls &t a consumer reporting agency is disputedhay t
consumer and the consumer notifies the agencytljirex indirectly through a reseller, of such disp, the
agency shall, free of charge, conduct a reasonadilevestigation to determine whether the disputed
information is inaccurate and record the curreatust of the disputed information, or delete thenifeom the
file in accordance with paragraph (5), before thd ef the 30-day period beginning on the date oiclvthe
agency receives the notice of the dispute fronctdmesumer or reseller.

(B) Extension of period to reinvestigate. Exceppesvided in subparagraph (C), the 30-day pericgtdeed
in subparagraph (A) may be extended for not moaa tt6 additional days if the consumer reportingnage
receives information from the consumer during B@day period that is relevant to the reinvestigati

(C) Limitations on extension of period to reinvgate. Subparagraph (B) shall not apply to any estigation
in which, during the 30-day period described ingaragraph (A), the information that is the subjefcthe
reinvestigation is found to be inaccurate or inctatgor the consumer reporting agency determinastiie
information cannot be verified”).
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reinvestigation, the consumer has the right to adstatement explaining his side of the
story 392

One commentator unveils shocking information conicgy the procedure of
reinvestigation by CRAs and creditors. First, craéiports are full of errors, as studies
showed®®® The major errors in credit reports are mixingsfl&' consequences of identity
theft?®> and errors by the furnishers of information, swshincorrect payment history,
incorrect balance, misapplication of payment oradantries™ or re-aging of stale
information by changing the delinquency déte.

Second, the author criticizes the current reingasobn procedure. The FCRA imposes
two levels of protection to consumers. A CRA muloiv a reasonable procedure to assure
maximum accuracy and allow the consumer to dispatecuracy in their credit report®
She claims that the first level of protection, whis to follow a reasonable procedure to
assure maximum accuracy, fails in many cases, wisi@vident in the high percentage of
errors in the credit reports. The second levelrotgetion, which is to allow the consumer to
dispute inaccuracy in their credit reports, is catducted properly, as CRAs are relying on
an automated system full of flaws.

Third, she goes through the technical procedure famds that the reinvestigation
procedure used by CRAs does not meet the FCRA negant and that CRAs have no
incentive to fix errors in consumer credit repdns because of the FCRA requiremefifs.

3.7. Section 1681s-2-(b) Consumer Private Right éiction

In Dornhecker v. Ameritech Corporati8f the court held that a private right of action
exists under the FCRA implicitly according to a ifdactor test. First, a plaintiff must be
member of the class the FCRA aims to protect. Scitve legislative history of the FCRA
indicates Congress does not intend to limit ciability under section 1681s(2)(8% Third,
granting this private right of action would not dttate the purpose of the FCRA. Fourth,
Congress intended the FCRA to co-exist with statesamer protection lawd

392 Griffith, supranote 354, at 85.

393 \Wu, supranote 77, at 143.

$9d. at 146.

39 d. at 149.

3% d. at 150.

%7d. at 153.

%98 d. at 155.

¥9)d. at 155-56.

4014, at 181

401 Dornhecker v. Ameritech Corporatip®9 F. Supp. 2d 918 (N.D. Iil. 2000).

402 15 U.S.C. § 1681s (2)(b). (Provides, “In genesdler receiving notice pursuant to section § 1681a
dispute with regard to the completeness or accuoh@ny information provided by a person to a consu
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3.8. Conflicting Interpretation of Section 1681e(b)

Courts are split in interpreting section 1681ewh)ch provides “Whenever a consumer
reporting agency prepares a consumer report it Billw reasonable procedures to assure
maximum possible accuracy of the information conirey the individual about whom the
report relates?®* This threatens the rights of consumers. Some saeduire a CRA to
report technically accurate information even iffsui@ormation is incomplete or misleading.
Other courts held that a CRA did not satisfy theaXimum possible accuracy” requirement
if they report correct yet misleading informatioh. is debated whether to incorporate
“completeness” into “accuracy” or keep them asadéht standards. Both methods in
treating this section will be shown in the follogiparagraphs. The author believes that the
split requires congressional action to amend thRA@ show the intended meaning.

However, courts differ in defining the required @@xy. Some courts require a CRA to
report technically accurate information even if sumformation is incomplete or
misleading’®® Other courts held that a CRA did not satisfy thea%imum possible
accuracy” requirement if they report correct busleading informatiofi® All agreed on the

rule that creditors update and correct informatiooooperation with the CRA.

3.9.Common Law Defamation Claim

Protection of freedom of speech is relevant in comrfaw defamation claims. Courts
allowed private plaintiffs in defamation cases ézaver presumed and punitive damages
although no malice was shown if the defamatoryeste@int was not a matter of public
concern’®” Common law defamation claims are preempted byFBRA unless malice or
willfulness is proven.*”® The FCRA preempts state common law claims related
defamation, invasion of privacy, or negligeft®.However, for those claims to be
preempted, they must be based on information diedigursuant to the FCRA disclosure

requirementé®

Prior to the FCRA, the solution for the victims false credit reports was to bring a
defamation claim in a state court. Victims wereefhavith two problems: the secrecy of the
CRA and the qualified privilege for the CRA. Undd&e qualified privilege, a consumer
needed to prove actual malice and actual damagesier to prevail. The rationale behind
this qualified privilege is to allow the credit mting industry to flourisf™* After the
FCRA, a court denied the qualified privilege andiloled the need to advance commerce by
protecting the CRA The court relied on the FCRA and noted that a timenges and law

40415 §1681e(b)
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changes with it. The court cited FCRA as evidencehange and thus it is the time for a
shift from protecting CRAs to protecting consunigfs.

Overcoming the qualified privilege in 1681h(e) bpying actual malice is difficult. Proving
negligence would be comparatively simp‘\b“. Depending on whether a court is guided by state
or federal law, a consumer may need to prove Il Wwad faith, or a conscious disregard for the
truth or the rights of the othetS. Courts in some cases have tried to lower the sterfdam
malice to negligence. Their focus has been onghsanableness of the conduct of the CRA and
not the state of mind® One court held the qualified privilege is overcoifithe CRA fails to
investigate whether information is fal$&’ Another court shifted the burden to the CRA to show
the CRA had reasonable grounds to believe in tite tf a false credit report in order to benefit
from the qualified privilege*®

In general, a common law defamation claim is in glantiff's favor. The falsity of the
statement and the harm to the reputation is presumkess rebuttett® The U.S. Supreme
Court introduced new standards, which will be désad in the fourth chapter.

A commentator believes that the FCRA provides recp¥or defamation claims but in
the form of negligenc&® Under the FCRA, a consumer may prevail if he psosi¢her that
CRA procedure is not reasonable to assure the mamimossible accuracy as FCRA
requires or the procedure is reasonable to asBarmaximum possible accuracy in general,
but procedure fails in the consumer’s rejott.

The author then compares and contrasts the thebrseaonvery in common law
defamation claims and under the FCRA. He conclubatithe chance of recovery under the
FCRA is higher than the common law claims becadidgaader range of cases. Further, the
FCRA precludes defendants from bringing certairedsés that would work under common
law claims???

Under the common law, a plaintiff needs to provattthe defendant published a
defamatory statement concerning the plaintiff, #rat it was understood by its recipient to
be defamatory. The plaintiff must also prove hetaned damages because of that
statement. He is entitled to a verdict unless #ferttlant proves an affirmative defense that
is not overcome by the plaintitf>

Under the FCRA, to recover for negligence the pifiimust allege and prove that the
defendant breached a legal duty and the breacheofltity caused actual loss or damages.
Courts added to the foregoing that the informatiothe report be false and advef&eln
comparing both theories, it seems clear that defiaméheory inquires into the motive or the
equivalent, while the negligence theory inquire® ithe reasonableness of the conduct or
procedure but not into the motiv&s,
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Concerning the injury and damages, the author coespdoth theories. Under
defamation theory, the injury to the plaintiff issgumed. If the defendant proves qualified
privilege, then the plaintiff needs to prove actdaimages to recover. However, if the
defendant is protected under the First Amendmdmn tthe New York Timesmalice
requirement applie€®

Finally, the author compares defamation theory @egligence theory in regard to truth
and accuracy. Under defamation theory, the truth \gable defense to defamation. The
burden of proving truth or falsity is on the pldfhin his trial to overcome the qualified
privilege or First Amendment protectidi’ Under negligence theory, the author asserts that
courts are not willing to accept actions underisaci6810 if the information is true even
though the procedure followed was unreasonable.reféie, both defamation and
negligence theory provide the same protectiontferdefendant if the information is tréf&.

After evaluating both theories the author concluthes the negligence theory under the
FCRA is better than defamation theory in terms afabcing the parties’ interests. The
author states that the interested parties in creddrting are individuals as subjects, subjects
as a group, CRAs, and credit reports users.

The interest of individuals, “the subjects of thedit report”, is obvious*?® If the
information in the report is positive, the indivalunay be unconcerned about its accuracy.
If the information is negative, the individual wile concerned about it, however, if it is
accurate but negative individual has no authortydquesting it not to be included. The
individuals may be denied access to credit withalid reason or may be treated as high
risk clients. Thus, credit's terms will be unfavbl& to individuals. The embarrassment or
injury to reputation may affect the social lifetbe subjecté®

The subjects as a group have an interest in theracg of the reports. Accuracy will
lead to fair allocation of benefits and resourcésey benefit from the availability of
information, reducing the cost of investigation,tias cost will be spread around the whole

431
group.

Credit report users also have interest in the aoyuof credit reports as it represents the
actual estimation of risk. However, users are comegt about inaccurate positive
information more than inaccurate negative inforomatilf the information is inaccurately
negative, they already take the precaution by ngighe interest. However, inaccurately
positive incurs needless high ri§&

On the other side, CRA interests are dependenherinterests of the users of credit
reports. Because users are concerned about inéEcpositive information more than
inaccurate negative information, a CRA has an iticerio produce errors in their reports so
that kgers receive inaccurate negative informatiouns, users may avoid unnecessary high
risk.

426
Id. at 120.
427 |d. at 123-24. The author meant by negligence thétwgynegligence action that is provided by FCRA to
protect consumers. However, the defamation theotlye defamation common law action.
428
Id. at 124.
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How does defamation theory and negligence the@pamd to the conflict of interests?
The author compares them and concludes that negkgtheory under the FCRA balances
between the conflicting interests fairly.

Under the defamation theory, if the qualified dege is denied, the CRA will bear the
whole risk. The subjects will benefit from the dtaddustry in general such as an access to
credit or availability of information, while theyelr no risk. If the CRA will share the
positive information only, that will raise costsobaffect the development of the industry. On
the other hand, the users of credit reports will peore for the credit reports and in turn
raise the lending cost. This cost will be passetbaronsumers$>* Common law created the
qualified privilege for that reason. However, thalified privilege will benefit the CRA and
users while consumers, the subjects of the refuat& no mean to prevent such erfdrs.

Under the negligence theory, the courts have besngvide discretion in examining
the procedures of a CRA on a case-by-case basthefmore, errors are expected in credit
reports. Therefore, the FCRA did not allow recovienyevery error but only for those with
negligence or willfulness. Based on that allocatitve CRA bears the risk they created with
negligence or willfulness and consumers bear #leaf unintentional or accidental erré§.

The author finalizes his paper by analyzing theotly under two paradigms of liability:
reciprocity and fault. Based on reciprocity, theACBlaces the subject at risk. However, the
subject places no risk on the CRA. It is true tthest subject will benefit from the credit
industry in general, but he is a stranger to thenayg that harms hifi’ Based on fault, the
court should consider the magnitude of the loszadisted by the probability of the
occurrence. If the value of the credit report isager than the cost of precautions, the CRA
should be liable. If the cost of precautions isagee than the value of the product, then the
CRA should not be liabl&?

3.10. Burden of Proof

The plaintiff generally has the burden of proofany case. In the context of credit
reporting claims, initially the consumer has thedem of proof. Some suggest the burden
should be shifted to the CRA to prove that it foléml reasonable procedure to assure
maximum possible accuracy.

Burden of proof issue becomes more important with new anti-terrorism act “USA
PATRIOT Act” which allows the government to accessadit information more easily. Two
main issues may arise. First, a CRA will face flanfdsuits for supplying private credit
information to governmental agencies. Second, mupeeple will invade consumers’
privacy**® Accordingly, one commentator asserts that couraulsl consider proving the
existence of inaccurate information in the CRA resoas a satisfaction of the burden of

proof shouldered upon theff.
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3.11. Attorney Liability

Attorneys have obtained credit reports on oppoparties, witnesses, or jurors, prior to,
or during, litigation!** Some of the purposes were to challenge the ciitglituif the
opposing party or counsel, to see whether suingopgposing party would be worthwhile,
and to ascertain his or her ability to pay a judgtfi& or to locate a witness or jurdt’

In addition to the preceding permissible purposesit decisions reveal some purposes
that are permissible even though not explicit ia FCRA. For examplea company may
issue a report if needed in connection with liligatthat involves debt collectidf? A
company also may issue a report so that a partheditigation can verify that negative
information was removed from the report, as para settlement agreeméfit. Courts also
allow an attorney to obtain a credit report on aspective client, and the attorney will
represent the client ipersonal, family or household matté?$.

If attorneys improperly obtain a credit report asuse one, they may be liable for actual
damages, statutory damages, punitive damages asdnable attorney fees. The FCRA
provides for such remedies in noncompliance cd$eBo establish non-compliance by an
attorney, a plaintiff must plead and prove thaie attorney violated the FCRA knowingly
and willfully, the attorney’s purpose for obtainirtige report was impermissible, and the
attorney failed to disclose to the CRA his or hetual purposé?®

An attorney may be sued for allegedly using a ¢regfort in a way that violates the
FCRA. Assuming the report is within the definitiohthe FCRA, the attorney risks liability
if he does not use the credit report in accordavitethe act. Thd~CRA does not provide a
definition of “use”. Consequently, courts differ defining the meaning of “use”. One
approach by the courts says obtaining the creitrtedoes not constitute a “us&® while
another approach is retaining or obtaining the icregport is considered as a “use®.
Another approach observes that the plain langudgiheo FCRA maintains a distinction
between “obtaining” and “using.” Thus, the coudkd the position that “using” is different
from merely obtaining® One commentator suggests that in accordance héttstatutory
objectives protecting consumer privacy, the languagy be construed to mean “publicity”
under the state common law invasion of privacy.sTlusing the credit report by an attorney
within the litigation is permissible so long as th#orney does not disclose the credit
information to persons outside the lawstit.

Attorneys may defend their use of a credit repgrtshying it served professional or
commercial purposes and therefore is outside tlopesof the FCRA. Courts respond
differently to such a defense and an attorney nwjnkrisk in some jurisdictions. Another

41 T Leigh AnensonAttorney Liability Under The Fair Credit Reportingct: The Limits of Zealous
Representation23 Ann. Rev. Banking & Fin. L. 431, 441 (2004).

4421 . Bryan Burns, Bakker v. McKinnomttorney Faces Punitive Damages for Obtaining Cré&#ports on
Adverse Litigant53 Ark. L. Rev. 73, 81 (2000).
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defense is the use of a credit report as a legiéirnasiness need as the FCRA allows. Courts
take one of three approaches to such a defensg. $6me courts limit the business need to a
need related to the transactions enumerated. Thaggtimate business need” means any
need related to the permissible purposes in the AZCRhother approach extends the
applicability of “legitimate business need” to dianitransactions to those enumerated as
long as they constitute legitimate business né&dshe latter approach reasons that such
liberal construction supports Congress’s intent limiting the transactional scope of the
FCRA. *** Alternatively, the third approach opens the domrtransactions widely and
includes any type of transaction with a legitimatesiness need. This approach contradicts

the plain language of the FCRA which provides latigns?’>®

As to what constitutes “use” under the FCRA, thare different approaches. One
approach considers the ultimate use of the cregiont. Accordingly, if the report is used
ultimately for professional or commercial purpogeen it is not a credit report as defined in
the FCRA and should be outside of the scope ofRBRA**® This approach has been
criticized because of its contradiction to the pldanguage of the FCRA. Ignoring the
purpose of collecting this information leads to éxelusion of reports Congress intended to
cover®’ Under this approach, a CRA can disseminate infaemafor non-statutory
purposes even though such information was colledted statutory purposes though
disseminating information for non-statutory purposs prohibited under FCRA. This
approach leads to inconsistency within the FCRAises. **®

Alternatively, another approach considers the psepaf collecting credit information at
the time of collection. Consequently, if the inf@tion at the time of collection is meant to
be used for FCRA purposes, then it does not m#itdrthe ultimate use is not one of the
FCRA's listed purposes® Under the latter approach, reaching a differemtctusion and
allowing users of credit reports to escape liabliased on the ultimate use would frustrate
the objectives of the FCRA. One court reasoneddbse of the circular definition of
‘consumer report’ section 1681b’s limitations orssdimination of consumer reports are
essentially rendered meaningless if the ... detertioimaf whether a report is a consumer
report is made solely by looking at the reasorwbich the report is requestef® Another
court reasoned that the FCRA could not be applidg o activities of a CRA when the
consumer applies for credit, insurance, or employm@therwise, the CRA would be free to
continue the very practice the act was designeadbibit. *°*

One commentator asserts that approaches, origokction purpose approach and
ultimate use approach, apply, yet to different ddémts. If the defendant is the CRA, the
original collection purpose should apply to covewiale variety of reports and to restrict
dissemination of information. Moreover, originallleotion purpose should apply if the
defendant is the user of the information and knowshould have known of the original
collection purposé® If the defendant is the user of information whe m@ knowledge of
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the original collection purpose, then actual useukh apply, as it is not fair to hold him
liable for the motives of the CRK?

The safe harbor for the attorney is to investighie opposing parties, witnesses, or
jurors without requesting a credit rep8#,to disclose the impermissible purpose to the
CRA,*® to request the credit report during the discovegge’®™ or to find a source of
evidence other than a credit repttt.

The other element of establishing the case is @agepthat the attorney has violated the
FCRA knowingly and willfully. Knowledge of the viation is essential. However,
willfulness means something more than knowledgeurtSchave taken different approaches
in defining what constitute “willfulness”. One apaich is to say that willfulness includes
knowledge of the violation and motivation to harte tconsumet®® Alternatively,
willfulness has been viewed as intentional considisregard of the rights of another.
Under this approaghmalice is not required to prove willfulne¥s. The willfulness
requirement was found to be satisfied in one calsenwa defendant requested the report
from the CRA and certified false or incomplete m@sfor requesting the credit repdit.
The willfulness element is also debated, howeviger ghe U.S. Supreme Court decision in
Safeco Insurance Co. Of America v. Bime definition is no longer disputed.

After proving the violation and willfulness, the rgumer must prove a causal link
between the violation and the dama@ésOne easy way to prove these damages is
intentional infliction of emotional distress. Undika state common law claim, intentional
infliction of emotional distress can be proven Basis no expert testimony is required.
Plaintiff's testimony is sufficient. Attorney ridkas increased as courts have ruled that actual
damages are not a prerequisite to collect punilamage$’? It is worth mentioning that
injunctive relief is not available for consumerslanFCRA*"?

One analyst of the FCRA concludes that the scoppuoftive damages in the act is
unsurpassed. Unlike similar acts, the FCRA dog¢smpose a cap on damages nor provide
guidance, standards or factors for determiningb&s of imposition of punitive damages.
For example, the FDCPA does not provide explicitly for punitive damages mather uses
‘additional damages’ which are not to exceed $100@& FDCPA spells out factors to be
considered in awarding ‘additional damages’ sucim@t, frequency of violation, nature of
the violation, or number of affected peopfdAnother example is the ECOA. The ECOA
provides for punitive damages explicitly, and fastdo be considered such as actual
damages, persistence of failure to comply, ressunfethe creditors, number of people
affected, and the intention of the creditor. Momo\vhe punitive damages under the ECOA
cannot be greater than $10,086.
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Attorneys cannot avoid liability by simply direajranother person to obtain the credit
report?’’ Courts have held that attorneys may be held liablene of two bases: agency
principles, or construction of the FCRA itself. Thisst approach determines the liability
based on the agency principles of, appat€nexpress or implied authority, oespondeat
superior*”® The policy behind such a decision is to prevernt éelegation of authority to
another person to avoid liabilif}® Other courts relied on legislative text, structuaed
purposes of the FCRA to hold the attorney liableeyl contemplated the spirit of the FCRA
trying to find causes of action within the acthext than importing causes of action from
state laws or any other legal theories not mentianelicitly in the FCRA™!

Even after a consumer meets his burden of proef,attorney may have defenses.
Commentators state three defenses that may hefittdreey. The first defense is the statute
of limitations. The FCRA provides that action $tmd brought “not later than the earlier of
(1) 2 years after the date of discovery by thenpithiof the violation that is the basis for
such liability; or 22) 5 years after the date oniakhthe violation that is the basis for such
liability occurs”*®? Courts differ as to when the time for the stabftéimitations begins to
run. One approach is to find that the statuteroitéitions runs from the issuance of the credit
report that related to the violation. Another amto is to find that the statute of limitations
runs from the existence of damages, as the danaagethe basis of the liability. The third
approach is that the statute of limitations rumsrfrthe day of the attorney’s negligent or
willful failure to comply with the FCRA®® One court held the statute of limitations runs

from the date of the consumer’s knowledge of tindation*®*

As a second defense, an attorney may plead abswiotenity under state common law.
The attorney must prove obtaining the credit reduatl a reasonable relation to the
litigation.*®® For federal law, absolute immunity is grantedhe attorney who represents the
government if the representation is related tcdicjal or quasi-judicial proceedirf§®

For the third defense, qualified immunity may berged if the attorney obtained a
credit report in the course of representing hientlin good faith and without malié&’ For
federal law, the same immunity is granted to pubtiorneys unless the attorney knows or
ought to know he is violating a person’s clearliabBshed statutory or constitutional rights..
For instance, if the public attorney is acting wittalice, he is likely to have violated
statutory rights, which the public attorney knowaght to know?

One possible obstacle to the assertion of immudefignses is preemption. The FCRA
declares that it preempts inconsistent state lAga result, some courts hold that there is an
inherent inconsistency with the FCRA as immunitysfrates the FCRA'’s objectives and
prevents consumers from enjoying the rights gramntethem?®® On the other hand, one
commentator suggests that the FCRA preempts statenon law claims but not state

common law defenses that may be pleaded if nohsistent with the FCRA. He concluded
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that if the court is more likely to consider thelipp and standards of immunities to be
consistent with the FCRA, immunities will be grahteven if there is a violation of the
FCRA. However, if the court is more likely to cader claims against attorneys on a case-
by-case basis, courts will grant the immunity éri is no violation, and reject it if there is a
violation ¥

All the articles reviewed show that attorneys areisk for all types of damages in
FCRA violations. Even though there are some defenatorneys must be cautious and
consider that courts are unpredictable in impo$adglity. Such risks may not substantially
affect the performance of attorneys, and the adickviewed indicate there are several ways
to achieve their goals and avoid liability othearitobtaining credit repof*

3.12. Attorney Fees

The FCRA provides for plaintiff, who brings a susskil action, inter alia, with
reasonable attorney feds? Courts provided guidelines to determine the realslemess of
the award. This award is contingent on bringinguacessful action. Courts differed in
awarding attorneys’ fees in the case where no damagere awarded which will be
presented in the seventh chapter.

Both federal and state statutes provide reasomdtimey fees for a successful actfdh.
However, federal statutes provide reasonable ayofees only for consumers, while state
statutes provide reasonable attorney fees for theaping party, which may include the
defendanf® The purpose of imposing such provisions is to arage lawyers to accept
these types of cases even if they have nominal gesnar no damages at ‘&f. Awarding
attorney’s fees is a matter of reasonableness, thesamount is not limited to the damages
awarded'®®

The authors conclude that all federal consumeleptimin acts serve the same objectives.
Enacting statutes that protect consumers but peowil reasonable attorney fees are only
hollow rights?®” Statutes that provide reasonable attorney feemare likely to be enforced
because lawyers will recognize that they will bempensated for their hard work®.
Finally, frivolous cases may be deterred as the AQiRovides the defendant with the
reasonable attorney’s fe&s.

3.13. Successful Action

As stated earlier, the FCRA and the FDCPA provide plaintiffs who bring a
successful action to receive reasonable attornes”t&Some courts unsuccessfully tried to
interpret the clause “successful action” by extegdhe U.S. Supreme Court interpretation
of “prevailing party” term in Bckhannon Board & Care Home, Inc. v. West Virginia
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Department of Health & Human Resourdes‘successful action”. A commentator asserts
that though the term is ambiguous, it ought nobé¢ointerpreted similarly to “prevailing
party” due to the difference in the language angislative history. This issue will be
discussed in details in the seventh chapter.

3.14. Class Action Statutory Damages

The FCRA provides for statutory damages in willfubn-compliance violation®?*
Those statutory damages are intended as a detdorehe wrongdoer®? Furthermore,
statutory damages encourage consumers to act ast@mey general in their private
capacities to police the conduct of the wrongd8&Moreover, statutory damages guarantee
a minimum redress if the actual harm is difficolprove or it does not exist!

In many instances, consumers do not have incentivdring actions for FCRA
violations because they do not know about the timia or because the cost of the action is
too high®®® Lawyers, as the drivers of this type of c&8efound a new mechanism to
enforce the FCRA statutory damages in favor ofrthiénts, and of course for their own
benefit as well. A class action mechanism raiseersstitutional issue of “excessiveness of
statutory damages” that violates due process inyntases’’ Excessiveness of statutory
damages will be discussed in the seventh chapter.

3.15. Types of Measureable Damage

There are different types of credit damage. Thaauin this article examined three of
the common damage: increased out-of-pocket casis, df credit expectancy, and loss of
credit capacity® Another type of damage is credit reputation damaigeplaintiff can
recover damage for injuries that resulted in lossredit or reputation if he proves it was
natural, probable, and foreseeabfe.

Out-of-pocket costs such as an increase in intenestedit denial are compensabli@.
Damages are determined by the difference betweerdbt of lending pre and post injury.
Recovery is limited to the increase of the payniertnot to the benefit of securing a lower
interest raté'* Some courts may include out-of-pocket costs ineoactual damages.

A consumer may lose his credit expectancy in som&es For instance, when a
consumer has different credit cards with an agdesgenount of $30,000 and low interest
rates, he may lose this limit if his credit repoontains inaccurate information. He may be
eligible for punitive damages. A claim of creditpextancy may be available even if the
main case of defamation was preemptéd.

%1 15 U.S.C. §1681n. (Provides, “(@) In general. Amgrson who willfully fails to comply with any
requirement imposed under this title with respearny consumer is liable to that consumer in anwarhequal
to the sum of (1) (A) any actual damages sustdiyetthe consumer as a result of the failure or dasag not
less than $100 and not more than $1,000").

%02 gheila ScheuermaBue Process Forgotten the Problem of Statutory Dgesaand Class Action34 Mo.
L. Rev. 103, 117 (2009).

9314, at 111.

4. at 107.

%14, at 108.

%14, at 114.

*71d. at 104.

°% Georg Finder, Types Of Measurable Credit Dama2e#o. 5 Prac. Litigator 51, 51 (2010).
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Credit capacity is different from the credit ex@aaty a consumer may recover from
such damages. Loss of credit capacity is definedimmishment in available credit or a rise
in the rate of available credit. He may lose thiézation of credit that he was used to do
before the injury. The formula for calculating tiemages is the ratio of pre-injury debt to
post-injury debt and pre-injury cost of credit t@spinjury cost of credit®> More
information will be provided in the fifth chapter.

3.16. Preemption

Federal law preemption of state laws is preseth@nFCRA too. There are different
ways of occurrence of preemption. Courts also taolifkerent views in dealing with
preemption in regard to the FCRA. The courts follome of three different approaches in
interpreting those sections and the relationshifwéen them: temporal approach, total
approach, and statutory approach. Preemption apipesawill be discussed in the fourth
chapter.

3.17. Findings

After reviewing all of the scholarly published aléis, we can reach a conclusion that
FCRA needs to be amended. Every law, even a pddectneeds to be amended regularly
to meet the changing circumstances and evolvinglenes. Legislators will benefit from
court decisions in anticipating the problems andigoity of any given act.

In sum, | can conclude from the foregoing artidlesat all the articles at hand, except
one, dealt with existing problems in defining, mpi@ting, or reading the FCRA provisions.
They only wrote about court cases in the contexthef FCRA. None of the authors was
trying to help courts avoid such mistakes or misiappon of the FCRA through writing
about the FCRA's provisions and providing reasoaabterpretation. We saw that many
courts overruled previous decisions basetér alia, on such articles but after many years.
This shows that courts welcome such help and stippor depends on its merits in favoring
one argument over the other. Even these articeegelpful to the courts; however, | believe
courts may be more reluctant to accept such adaite reaching their decision. Such
acceptance may be interpreted as a sign of weakméssefore, a holistic treatment of
FCRA is a preferred method to attain the utmostebiesnwhich helping courts is one of
them.

| found few articles to be neutral. Most of thei@deis have taken a side before writing,
so the whole article was built on that side. Foaragle, some articles take the position as
pro-consumer; therefore, their ideas and contiimstiwvere built on pro-consumer ideas. On
the other hand, some articles take the stancece€pA and build their arguments based on
those agendas. | believe justice requires balantieginterests of all parties, the credit
reporting industry, consumers, and credit reportiggncies. Any other way of treating such
topics will not be accepted by either party.

It is natural that most of the FCRA provisions hae¢ been discussed or defined. | hope
my dissertation will help conduct such discussiBecause of the limited scope of the
dissertation, | will only examine the actual causie action, damage, and measuring
remedies, which, | believe are the vital and prafbparts. | hope | have paved the road for
the reader to understand the succeeding chapters.

513|d.
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Fourth Chapter:
Credit Reporting Breaches™*

The first step to building a credit reporting cdseproving a breach of the duties
imposed by the FCRA. Each section of this chagiendes on a particular breach of duty or
violation of law and includes a citation to the smuof the duty or law. Next, | categorized
the acts - that constitute breach of duties - &edactors, based on examples from cases if
available. Statutory or punitive damages for sofm#he violations may be granted, in some
cases, without requiring actual or nominal damagésle other violations require proof of
actual or nominal damages. In this chapter, myiaito show the violations that constitute
breach, regardless of other required elementsatigahecessary to recover damages. Courts
are split on the availability of a private rightagtion under some sections of the FCRA.

In this chapter, | argue breaches as an elemdrghility under the FCRA and the CIL.
Therefore, the general language of section 1885md 16818° supports the actionability
of any violation of any section of the FCRA or A unless specific sections are expressly
excluded?!” When the FCRA limits liability explicitly in somsections, | do not consider
violations of those sections as recoverable bresache

4.1 Definition of Breach

Breach is defined generally as “a violation or acfion of a law or an obligation [such
as] breach of warranty [or] breach of duty*’Breach of duty is defined the same way as
“the violation of a legal or moral obligation; tif@lure to act as the law obligates one to act
...">¥ Therefore, | can define “breach” in the contextcaédit reporting as “violation of a
legal duty that is imposed by the credit reportarg.” The FCRA and the CIL impose
different kinds of duties upon CRASs, furnishersirdbrmation, and users of information. It
is necessary to know the duties imposed by the F@mihthe CIL, on what authorities such
duties are imposed, and what acts may constit@acbr of duty under the FCRA and the
CIL.

14 My usage of “FCRA” covers all subsequent amendmemtether amendments are direct, or indirect
through enacting new acts that affect the FCRA. Adneent includes Consumer Credit Reporting Refory Ac
1997 and 1999 amendments, USA PATRIOT Act, Fair Aocurate Credit Transactions Act of 2003, Credit
and Debit Card Truncation Clarification Act, thee@it CARD Act, and Dodd-Frank Wall Street Reforndan
Consumer Protection Act, and the like.

®1%15 U.S.C. § 1681n (Provides, “Any person who wilifufails to comply with any requirement imposed
under this title with respect to any consumerabli to that consumer ...").

®1%5 U.S.C. § 16810 (Provides, “Any person who igligent in failing to comply with any requirement
imposed under this title with respect to any consuisliable to that consumer ...").

*1715 U.S.C. § 1681g(e)(6) (Provides, “sections @16 17 do not apply to any violation of this suliEet);

15 U.S.C. § 1681g (e)(6) (Provides, “No businesityemay be held civilly liable under any provisiaf
Federal, State, or other law for disclosure, madgoiod faith pursuant to this subsection”) .

*18 Bl AcKk’S LAW DICTIONARY, supranote 163.
519
Id.
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Sub-chapter A:
4.2. Breaches of CRAs

4.2.1 Supplying Credit Information to Users with No Permissible Purposes

The CRA violates the FCRA if it provides credit ogfs to users who have
impermissible purposeé’ The difference between this breach and breachafieing credit
information for no permissible purposes is that oaecerns users who obtain credit reports
for impermissible purposes. Conversely, this breaohcerns CRAs who supply credit
reports to users without permissible purposes.

The FCRA enumerates the permissible purposes uséetion 1681b. These are
exclusive. The permissible purposes under the FGRA

1) In response to court order or in connection witbcpedings before a Federal grand
: 521
jury;

2) In response to the consumer’s instrucfith;
3) In connection with credit extensiGft

4) In connection with account review’:

5) In connection with collecting credit accouft;
6) In connection with employment®

20 15 U.S.C. § 1681b(a) (Provides, that CRAs “maynish consumer report under the following
circumstances and no other ...").

*2115 U.S.C. § 1681b(a)(1Ndiaye v. Foust73 Va. Cir. 408, 409 (2007) (The court held, F@RA gives a
court with proper jurisdiction the power to issueader for production of a credit report, howew@iCRA is
still not obligated to produce the credit report.).

%215 U.S.C. § 1681b(a)(2).

315 U.S.C. § 1681b(a)(3)(A); ATIONAL CONSUMERLAW CENTER, supranote 17, at 278 The FCRA refers to
the ECOA in defining credit as “the right grantedacreditor to a debtor to defer payment of delibancur
debts and defer its payment or to purchase propertservice and defer payment therefore.” 15 U.SC.
1691a(r)(5) . The benefit of differentiating betwes “credit” and “business transaction” becomesiclighen
the collection of debt is needed. If it is “creditien a user can obtain a credit report for theppse of debt
collection. However, if it is a “business transanti then a user cannot obtain a credit report lier ¢ollection
of debt unless the debt is reduced to a judgmemtekample, residential lease status is uncledridf‘credit”
then a landlord may obtain a credit report to debee whether to lease, and collect the debt ofdase. If it is

a “business transaction” then a landlord may n¢aiiaka credit report to collect the debt.

It is also unclear whether “credit” must be only feersonal, family, or household purposes. The FTC
official Staff Commentary states sections of theRBCshould be read together, therefore, “credit’other
contexts of the FCRA should be limited to persofetily, or household purposes. The other view mose
“credit” to cover any type of credit transactioreanf it is not for personal, family, or househpldrposes.

%2415 U.S.C. § 1681b(a)(3)(ALevine v. World Fin. Network Nat'| Bank37 F.3d 1118 , 1112 (2006) (The
court held, the FCRA permits obtaining a creditorédor account review purpose but it does not cove
reviewing a closed or paid account).

2515 U.S.C. § 1681b(a)(3)(AMeitz v. Wagner07-CV-1106(KAM), 2009 WL 4280284 at * 4 (E.D.N.Y.
Nov. 24, 2009) (The court held, seeking the credjort to establish how much money defendant was
advanced to the plaintiff so she can recover theaneing amount is a permissible purpose).

%2615 U.S.C. § 1681b(a)(3)(B); AYIONAL CONSUMER LAwW CENTER, supranote 17, at 284 (Using a credit
report in an employment context includes use okjport in connection with a promotion, reassignment,
retention or termination. Use of a credit repont émployment purposes has increased from 19% i6 189
47% in 2009. The supporters of such practice cliiat handling credit responsibly is an indicatoraajood
employee. The opponents of such a conclusion siayiriaccurate because there are different reasohave
bad histories, some of which are beyond employeestrol, such as being laid off from a job or stiffg a
medical problem. In order to obtain a credit redort an employment purpose, an employer must peovid
certification of the purpose, obtain employee cohsmust make a disclosure if an adverse actionbeas
taken, and provide copy of credit report and sunyn@drrights.); Jerry Palmer and Laura Kopp€sedit
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7) In connection with insurance underwritirfg;

8) In connection with a determination of the consuseligibility for a license or other
benefit granted by a governmental instrumentaffy;
529

9) In connection with evaluating existing credit obligpns;
10) In connection with a legitimate business needatetl by a consumé&t°
11) In connection with a legitimate business need veere account>*

12) In response to a request by governmental agerziestablish financial capacity or
level of payment of child suppott?

13) In response to a request by governmental agermissttan initial or modified child
support award?®

14) In response to request by the Federal Deposit dnser Corporation (FDIC) or the
National Credit Union Administration (NCUA) as paof its preparation for its
appointment or as part of its exercise of powersaasonservator, receiver, or
liquidating agen?®*

History not a Good Predictor of Job Performance dnanover Advance for Audiologists magazine, (March,
2004), available at http://audiology.advanceweb.com/Article/Credit-t8iy-Not-a-Good-Predictor-of-Job-
Performance.aspx.. Another study proves that thsreno correlation between credit history and job
performance.

2115 U.S.C. § 1681b(a)(3)(C); FTC Commentary on ther ECredit Reporting Act, § 604(3)(c)(A)(1)
(Insurance underwriting includes issuing, cancelmegewal, determining coverage, rates, duratiotgrons of

a policy related to personal insurance.).

2%15 U.S.C. § 1681b(a)(3)(D); AVIONAL CONSUMER LAW CENTER, supra note 17, at 288 (Benefits and
licenses include public assistance, admissiondotjme of a profession, insurance license andiklee This is a
permissible purpose to obtain a credit report dhthie law requires assessing a consumer’s eligibiilefore
granting such benefits or licenses.).

2915 U.S.C. § 1681b(a)(3)(E);AMIONAL CONSUMERLAW CENTER, supranote 17, at 288 (Current creditors or
potential investors may obtain credit reports foe purpose of evaluating existing credit obligasiofror
instance, a potential investor who is willing toylexisting credit has the right to obtain a credjiort on the
consumer to evaluate the associated risk beforen@guch credit. Similarly, insurers or banks mdyain
credit reports to assess the existing risk.).

%3015 U.S.C. § 1681b(a)(3)(F)(i); AMIONAL CONSUMER LAW CENTER, supra note 17, at 289-92 (Business
needs include any type of transaction related tegueal, family, or household purposes. Samplesusfriess
transactions are: renting an apartment, purchagowds with a check, legal advice, investment, maddic
services, and the like. If credit or insurancengolved, then “business need” does not apply becafithe
specificity of credit and insurance provisions.biéth sections are read together, then insurancereufit
transactions that are not related to personal,lyami household purposes would be allowed, whidhrender
specificity of the credit and insurance provisiomsaningless. A consumer must initiate the transagdti order
to fall under the provision. Initiation of a tracsian cannot be established by asking about pdomparing
price, asking about availability of finance, or eveest driving. The consumer must offer to conclide
transaction in order for a merchant to obtain aitmeport. In addition, a merchant must have drmss need
that requires obtaining credit report. Thus, obtejra credit report in a cash sale is impermissivien though
a consumer initiates the transaction.).

3115 U.S.C. § 1681b(a)(3)(F)(ii); ATlONAL CONSUMER LAW CENTER, supranote 17, at 292 (To determine
whether a consumer continues to meet the termshedfaccount or not. This purpose is different from
“reviewing account” when a user is a creditor afcmsumer. This applies even if the user is noteditor of
the consumer but needs to review a consumer’'s atcbor instance, a user may obtain a credit repora
holder of a deposit, non-credit account such asealing account or investment accounts to checkhenehe
consumer continues to meet the terms of the acgount

°¥15 U.S.C. § 1681b(a)(4).

%3315 U.S.C. § 1681b(a)(5).

%315 U.S.C. § 1681b(a)(6).
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15) In response to the FTC request for production olideents’

16) In response to the Federal Bureau of Investigafielal) requesting identifying
informatiorr®® for counterintelligence purpose¥;

17) In response to a governmental entity’s requestéointerterrorism purposes; and
18) In connection with making firm offer of credit arsurancé™®

Violations of section 1681e can be established @RA supplies information for no
permissible purpose negligently, willful§}° or fails to maintain a reasonable procedure to
limit furnishing credit reports for permissible poses** One may distinguish between
“negligence” and “failure to maintain a reasongimecedure” by stating that in negligence,
a reasonable procedure existed but in a particalse there was negligence in releasing the
credit reports. While failure to maintain a readdagrocedure indicates partial or complete
absence of a reasonable procedure to determinegsévha purposes in a CRA system.

4.2.1.1. Reasonable Procedure to Limit Supplyin@d@®r Reports only for Permissible
Purposes

Section 1681e(a) provides what constitutes a redderprocedure to limit supplying
credit reports only for permissible purposes. FiassCRA must require prospective users to
identify themselved” The FCRA does not provide any specific identifizat form;
nonetheless, a proper form of ID such as driveankée or State ID of a user, or Power of
Attorney on behalf of a user is sufficient to mtet identification requirement. A violation
of this requirement may be established when a CRpplges a credit report without
obtaining identification at all or without obtaigjm proper identification.

Second, users must certify in writing the purpasevhich they request credit reports
and that they will not use the information for abther purpose¥? CRAs usually have
blanket certification forms, which users sign befaredit reports are supplied to them. A
violation of this requirement may be proven whe@RA releases a credit report without a
singed certification form. Moreover, even in casebtanket certification which may be
sufficient in cases where users always have peiltesgurposes, blanket certification may
not release CRAs from liability if users have mixguirposes (permissible and

315 U.S.C. § 1681s(a); ANIONAL CONSUMER LAW CENTER, supra note 17, at 294 (The provision is not
explicit in releasing a credit report to the FT@wever, a commentator believes “production of doents’
includes production of credit reports to the FTCase of enforcing the FCRA.).

%316 C.F.R. § 603.2(b) (“Identifying information” hdmen defined by the FTC regulations as any name or
number that may be used, alone or in conjuncticth why other information, to identify a specificrgen,
including any: name, social security number, datebioth, driver's license, identification numberlies
registration number, passport number, employermrpayer’s identification numbers, unique biomettata
(fingerprint, voice print, retina or iris image, other physical representations, unique electraf@atification
number, address, routing code, telecommunicatioasaess device.).

*¥15 U.S.C. § 1681u.

°%15 U.S.C. § 1681v.

%39 NATIONAL CONSUMERLAW CENTER, supranote 17, at 300 (This purpose does not allow Baioing a full
credit report, only lists of client names and addes prescreened based on specific criteria. Aevasfimay
obtain a full credit report after an offeree acedpe firm offer. A firm offer is an offer that miuse honored if
an offeree meets the criteria of the offer. A cansuhas a right to opt-out of prescreening.).

*%915 U.S.C. § 1681b ;15 U.S.C. § 1681n ; 15 U.S.06&l0.

*#115 U.S.C. § 1681e(a).

*¥15 U.S.C. § 1681e(a).

4315 U.S.C. § 1681e(a).
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impermissible) in their practice (such as lawyénsyrance companies, or investigatGfd).
Therefore, CRAs must take additional steps to nsmke users are not using credit reports
for impermissible purposes. For instance, they askyfor individual certification each time
or conduct random checRS.

If an employee of a CRA supplies a credit reportrfo permissible purpose to a user
without CRA’s knowledge, then the consumer hasuseaf action against the employee but
not against the CRA. Unless the CRA is negligertias no reasonable procedure to prevent
releasing credit reports for impermissible purpp§4#As are not liable.

Third, identification of users by itself is not §afent. CRAs must have a system to
assure they are dealing with legitimate businesienthat have permissible purpos&s.
Failure to have this system may result in liabiffty

4.2.1.2. A Comparative Assessment

Under the CIL, the requirements seem similar tos¢h@f the FCRA. However,
difficulties arise when CRAs want to comply with Under the CIL, a CRA is not allowed
to supply a credit report without verifying the idigy and the purpose of the user. The user
must make a request for a credit report and ceitifyill not use the information for
purposes other than the disclosed purpd®ds. addition, approval of the consumer must be
obtained®*® CRAs have to investigate the user's purposeseiguesting the credit repgre
Thus, under the CIL, it will be a violation to suypm@ credit report to a user without the
consumer’s approval, without verifying the identioy the user, without verifying the
purpose, without certifying the purpose of the sser without investigating the purposes of
requesting the credit reports. However, neitherpienissible purposes nor what constitutes
reasonable investigation are found in the CIL.

4.2.2 Providing Outdated Information

Generally, the FCRA prohibits CRAs from includingtdated information in credit
reports. This restriction applies only to advemns®rmation. Favorable information is an
advantage for consumers and neutral informatiors cxm harm the consumereYet, even
though the interest of consumers is protected utideFCRA, the societal interest is greater.
Therefore, criminal convictions, because of theticisness, never become obsotétehe

**Pintos v. Pac. Creditors Ass'tb65 F.3d 1106, 1114 (9th Cir. 2009) (The courldha subscriber's
certification cannot absolve the reporting agentytoindependent obligation to verify the certifton and
determine that no reasonable grounds exist foresuigy impermissible use.); FTC Official Staff Commbary

16 C.F.R. § 607 (2)(C).

*5ETC Official Staff Commentary 16 C.F.R. § 607 (2)(C

4T C Official Staff Commentary 16 C.F.R. § 607 (2)(G

*4’Centuori v. Experian Info. Solutions lné31 F. Supp. 2d 1002, 1006 (D. Ariz. 2006) (Ebart held, that a
jury may find the CRA fails to maintain a reasomalgrocedure to limit furnishing credit reports for
impermissible purpose when it employs only two esypes to review more than 200 Internet access
applications per day without training them in ttegrpissible purposes under the FCRA.).

**8CIL Implementing Regulation, section 28.

%4°CIL Implementing Regulation, section 29 and 39.

%50CIL Implementing Regulation, section 25/3.

SIETC Official Staff Commentary 16 C.F.R. § 605(3grrano v. Sterling Testing Sys. In657 F. Supp. 2d
688, 692 (E.D. Pa. 2008) (It is worth mentioningttthe court relied on FTC Official Commentary that
credit reporting agency cannot even suggest ttetemde of obsolete information”).

°%2 15 U.S.C. § 1681c(a)(5) (Provides, “no consumguoréng agency may make any consumer report
containing any of the following items of informatia.. Any other adverse item of informatioother than
records of convictions of crimeghich antedates the report by more than seven yd&mphasize added].);
NATIONAL CONSUMERLAW CENTER, supranote 17, at 202 (Records of arrest, unlike criléeevictions, are
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time of obsolescence should run from the time @ delinquency not from the time of
reporting it to CRAS>® There are different time limits after which credéports may not
contain such information, as in the following secs.

4.2.2.1 Outdated Bankruptcy

Bankruptcies, under any chapter of the United St8&nkruptcy Code, older than ten
years, should not be included in a credit rep bankruptcy, the period runs from the
date of filing the bankruptcy petitioR’A CRA is prohibited from including bankruptcy
inforng5aation in a credit report if that informaticentedates the report by more than 10
years:

A Comparative Assessment

The CIL, similarly, requires bankruptcy informatitm be removed from a credit report
if it antedates the report by more than 10 y&Hrhe CIL does not provide when the time
runs in bankruptcy information. However, when welagize it to other items that have
specific times, one can say that the bankruptaygfitlate triggers the starting tim&A CRA
violates the FCRA and the CIL when it includes brapkcy information in a credit report if
that information antedates the report by more ttiagears.

| believe that removing bankruptcy information besa of the passage of time is not a
good solution. Lenders have the right to know alibetr consumers’ past and take their
action accordingly. Equating consumers who nevekhgpted with those who bankrupted is
not fair to the lenders or the never bankruptedsuaorers.

4.2.2.20utdated Civil Cases

Under the FCRA, civil judgments or suits may notrégorted after the passage of seven
years from the date of entry or until the stattfténoitation expires, whichever is longgt’
The FTC staff Commentary differentiates betweenl paid unpaid judgments. In the case of
a paid judgment, it cannot be reported after sgxams, even if the statute of limitations is

treated as civil suits, therefore, it cannot beoregal after seven years starting from the daterestaor until the
governing statute of limitation expires. The isssighat no statute of limitation exists for recomfsarrest.
Other kinds of criminal records are treated asépthdverse information”, which are governed by sheen
years limit).

*53FTC Official Staff Commentary 16 C.F.R. § 605 (RBTIONAL CONSUMERLAW CENTER, supranote 17, at
196 (Therefore, for example, when a debt is repoaféer five years of its occurrence, the remairpagod to
include it in the credit report is only two yea@®ne commentator notes a difference in practiceRAE Some
of them use date of the last activities, whichiffedent from the date of delinquency. Some of these the
date of removing information from the account, vhis unknown to people other than that particul®AC
Finally, some of them use an old version of Metmrfkat, which has no field for date of delinquentiis
difference will certainly lead to errors becauseilt introduce obsolete information.).

%515 U.S.C. §1681c(a)(1).

SS%ETC Official Staff Commentary 16 C.F.R. § 605(ajg8))

°%915 U.S.C. §1681c(a)(2) .

°5’CIL Implementing Regulation, article 19.

°58CIL Implementing Regulation, article 19 (Providéwatt time in civil cases runs from the time of court
decision, which is the event that triggers the t)me

*%9 ETC Official Staff Commentary 16 C.F.R. § 605(a}{2 (The date of entry is the date of initiatirig tsuit.
In judgment, the date of entry is the date thagjoent rendered.Beaver v. TRW CorpCIV-87-1214E, 1988
WL 123636 (W.D.N.Y. Nov. 17, 1988) (The court hefldat it is appropriate to include judgment thaleiss
than five years old.).
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longer, because payment eliminates any governatgtst of limitatiom®° In the case of an
unpaid judgment, the time runs after the statulerofation expires.

A Comparative Assessment

Under the CIL, no civil suits may be reported aftez passage of five years. The time
runs from the date of the final decision or setdem® A CRA violates the FCRA and the
CIL by providing outdated civil cases that anted&e report by more than seven and five
years respectively.

In my opinion, removing information related to agppdgment is acceptable. However,
unpaid judgments should stay indefinitely in thesiamers’ reports.

4.2.2.30utdated Tax Liens

Under the FCRA, a paid tax lien cannot be repogtftdr seven years of payméfit.
Therefore, an unpaid tax lien can be reported indelfy because section 1681c(a)(3)
mentions a paid tax lien onfy?

A Comparative Assessment

Under the CIL, tax lien is not mentioned but rattee tax payment, which should not
be reported after ten yeafé. A CRA violates the FCRA and the CIL if it includes
information related to a tax lien after passagses®en and ten years respectively.

In my opinion, information related to a tax lienoskd stay indefinitely in the
consumers’ report until it is paid. Tax is a souodepublic funding and everyone in the
community has an interest in collecting late takessage of time is not sufficient to remove
unpaid tax unless the consumer is unable.

4.2.2.40utdated Accounts for Collection or Charged Off

Accounts placed for collection or charged off tofirand loss cannot be included in
credit reports if they antedate the report by nmtben seven year§® However, the period
runs 180 days after the date of the first delingyéffThe effect of such a rule is that even
with future delinquencies, sale of the debt, otiphpayment, no new date can be added.
Thus, no re-aging of information is allow&d.A CRA violates the FCRA if it includes in a

0FTC Official Staff Commentary 16 C.F.R. § 605(aj£})

*51CIL Implementing Regulation, article 19.

%9215 U.S.C. §1681c(a)(3).

8% TC Official Staff Commentary 16 C.F.R. § 605(aj(3)

%$“CIL Implementing Regulation, article 19.

°%%15 U.S.C. §1681c(a)(4); ANIONAL CONSUMER LAW CENTER, supranote 17, at 197-98 (Charge-off occurs
when a creditor moves a debt from profit to lossterbalance sheet. An account is placed for ciilaavhen
notice or collection efforts begin.).

SSENATIONAL CONSUMERLAW CENTER, supranote 17, at 197 (For instance, if a consumer& fielinquency is
on July 2010, then the creditor charges the acctmuptofit and loss or places it for collectiongttime runs
after 180 days, which is January 2011. The timesendJanuary 2018. Therefore, a CRA cannot incthide
account after January 2018 in a credit report.

*"Gillespie v. Equifax Info. Services, L.L,@84 F.3d 938, 941,943 (7th Cir. 2007) (The cdweid, “The
recording of multiple dates in the “Date of Lastti#ity” can cause significant confusion and uncetia for
the consumer ... use of the Date of Last Activityldoeffectively allow Equifax the opportunity to dq
delinguent accounts in the credit file past theeseand one-half year limitation”.
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credit report accounts charged or placed for cotlacafter the passage of seven years and
180 days from the date of first delinquenty.

A Comparative Assessment

Under the CIL, adverse information related to actsylaced for collection or charged
off to profit or loss is to be in the credit repamtefinitely until the dispute between the
creditor and the debtor is resolved. If a consumbgnkruptcy or insolvency is declared
judicially, then adverse information related to #ezounts placed for collection or charged
off to profit or loss will be in the credit repdr ten years®®

| think the CIL approach is better than the FCRAtio reasons. First, it closes the gate
against intentional or semi-intentional defaulfscdnsumers know that debts stay in their
credit reports forever unless they pay or declamkhuptcy, it incentivizes them to pay.
Second, it takes into consideration the interedtasfkrupt consumers by specifying a time
limit for removal of their credit reports, and ikes into consideration the interest of
creditors to keep the information on consumers atgarguably able but unwilling to pay.
Inability to pay can be proven by a judgment oblaency or bankruptcy, not through mere
assertion of inability or passage of time.

4.2.2.50utdated Adverse Information in an Investigative Reort

The FCRA adds one more requirement to investigaperts because of their effect on
consumers. A CRA must review public records infdiorathat is intended to be included in
the investigative report thirty days before theedat the report to verify accuracy of the
information®’® A CRA violates the FCRA when it reports informatithat is a matter of
public record in an investigative report withoutrifygng the accuracy of the information
within 30 days preceding the release of report.

A Comparative Assessment

The CIL does not recognize investigative reporteeréfore, inclusion of outdated
information is treated as a regular credit repbris sections of regular credit report apply.

4.2.2.6 Exemption from Prohibition of Reporting Obsolete Information

Prohibition of reporting obsolete information ao@b does not apply if a transaction is
for credit>’* an underwriting of life insurance of $150,000 aorgi’? or employment of an
individual at an annual salary equal to or exceg@if5,000."® This exemption is consistent

with my opinion that some obsolete information dddoe kept indefinitely. Although the

%%%R0osenberg v. Cavalry Investments, |.I3M3CV1087(RNC), 2005 WL 2490353 at * 5 (D. CoSept. 30,
2005) (The court held, in the facts of the casgharged off debt date was in 1976. When a buyesthased the
debt in 2001, he reported the last activities & thebt as 1997. This shows the grave error that peay
committed through re-aging charged off accountndgiency date.).

%8°CIL Implementing Regulation, article 19.

°7015 U.S.C. §1681d(d)(3) (Provides, “consumer repgrigency shall not furnish an investigative coreum
report that includes information that is a mattérpablic record and that relates to an arrest,cimaént,
conviction, civil judicial action, tax lien, or atanding judgment, unless the agency has verifiedatcuracy
of the information during the 30-day period endamgthe date on which the report is furnished.”).

°"15 U.S.C. §1681c(b)(1).

°"%15 U.S.C. §1681c(b)(2).

57315 U.S.C. §1681c(b)(3).
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FCRA sets a threshold amount to apply the exemptiaghows the importance of some of
obsolete information to lenders.

4.2 .3 Failure to Follow Reasonable Procedure to Avoid Inasion of Outdated
Information

Failure to follow a reasonable procedure to avhi ihclusion of outdated information
is evidence of negligence, which gives rise toiligh>’* This cause of action is independent
from the inclusion of outdated information itsetius, following a reasonable procedure to
avoid such inclusions is not a defense to inclusiboutdated information’®

Reasonableness is not defined in the FCRA. Howease law applies the reasonable
person test’® Therefore, a CRA must follow a reasonable proocedwhen collecting
information to discover outdated information, arml date information upon receipt.
Similarly, if a CRA maintains information on an efenic system, it must ensure outdated
information is deleted upon expiration, otherwiseprocedure is not reasonable. In addition,
a CRA violates the FCRA if it does not follow a seaable procedure to make sure
exemptions of reporting outdated informafiGrapply>’®

A Comparative Assessment

No procedure is required under the CIL to avoidusion of outdated information.
However, inclusion of outdated information is alaten simply because of the inclusion of
outdated information in general, not because thA Gis to follow a reasonable procedure.

In my opinion, | see no fruitful effect in makingilure to follow a reasonable procedure
to avoid inclusion of outdated information a separaiolation. Inclusion of outdated
information is actionable even if the CRA followsesmsonable procedure to avoid inclusion
of outdated information.

4.2.4 Inclusion of Medical Information or Medical Furnish er

CRAs cannot disclose medical informafiftfor credit or employment purposes without
the consumer’s written consent. Consent must beifspeand the user must describe the

715 U.S.C. §1681e(a) (Provides, “Every consumer ntéyp agency shall maintain reasonable procedures
designed to avoid violations of section 1681c...").

575 NATIONAL CONSUMERLAW CENTER, supranote 17, at 205.

578 philbin v. Trans Union Corp 101 F.3d 957, 963 (3d Cir. 1996) (The courtmiesireasonableness of a CRA
following procedure when it mixed a consumer’s nanith his father’'s name as a, “... reasonably prudent
person would [undertake] under the circumstancesludging the reasonableness of a [credit reporting]
agency's procedures involves weighing the potehtiain from inaccuracy against the burden of safietjug
against such inaccuracy.”).

57" NATIONAL CONSUMER LAW CENTER, supranote 17, at 205 (For example, when a furnishenfoirmation
does not provide the date of delinquency, a CRAatés the FCRA if it includes such information vath
requesting the date of delinquency.).

"8 \Which is reporting outdated information in caseamsaction exceeds certain amount as discussket ear

57 For example, if a CRA reports outdated informatiora user without assuring that an exemption applt
violates the FCRA.;Serrang 557 F. Supp. 2d, at 692 (The court held, repgrtintdated information without
requesting the salary first is a violation of tHeRA.).

°80'15 U.S.C. 81681a(i)(1) (The FCRA defines medicdbimation as “means information or data, whether
oral or recorded, in any form or medium, createbbylerived from a health care provider or the comer,
that relates to A) the past, present, or futuresigay, mental, or behavioral health or conditioranfindividual;

(B) the provision of health care to an individuaf; (C) the payment for the provision of health ctyean
individual.”).
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needed usage and relevancy of the informatione@thcess of credit or employméfit.n
the case of insurance, consent of the consumkee isrtly requirement?

The FCRA provides an exception to this prohibitiohe furnishing of information that
pertains solely to financial transactions relatiogdebts arising from receipt of medical
services, products, or devices. This informatiorsnine furnished by using codes that do not
identify, or do not provide information sufficiettt infer the identity of the specific provider
or the nature of such services, products, or devféeincluding the name, address, and
telephone number of any medical information furaislis restricted unless it does not
identify the provider or if it is furnished for ingeance purposes other than casualty and
property insuranc&*

The purpose of this restriction is to guaranteefidentiality of consumers’ health
information®® It is worth mentioning that restricting informatichat identifies medical
information furnishers is not overridden by the reption for supplying excluded
information if the transaction involves an amouhatt exceeds a certain threshdid.
Furthermore, the exclusion of affiliate sharingimformatior?®’ does not apply to medical
information>®®

A CRA violates the FCRA if it reports medical infoation in the following
circumstances:

1- If the report that contains medical informatiomishout the consumer’s consent or if
the consent is general or not written;

2- If the use of information is not specified, orhietuse is specified but not in clear and
conspicuous language;

3- If the purpose is for other than credit, employmeninsurance purposes;

4- If the information is not relevant to the processredit or employment; or

5- If the information identifies, or provides infornma sufficient to identify the specific
provider or the nature of such services, produttdevices.

A Comparative Assessment

The CIL does not mention the medical informatiorcohsumers explicitly, but medical
information is not part of the contents of a craeport under the CIP®*However, if the
information is related to debts, it will be inclutpist as any other credit-related information
is included in credit reports under the CIL. If tildormation is not credit-related, then it
should not be included in credit reports underGlie regardless of purpose or usage. Thus,
a CRA violates the CIL when it supplies medical woedit related information. However,

%8115 U.S.C. §1681b(g)(1)(B)(i-ii).

°8215 U.S.C. §1681b(g)(1)(A).

°8315 U.S.C. §1681b(g)(1)(C).

%8415 U.S.C. §1681c(a)(6)(A-B).

8NATIONAL CONSUMER LAW CENTER, supra note 17, at 210; 15 U.S.C. §1681s-2(a)(9) (To enswich
compliance, the FCRA requires furnishers of infatiorato notify CRAs of their status as medical imfation
providers.).

°8815 U.S.C. §1681c(a)(6)(B) (Provides, “such nameress, and telephone number are restricted or tegpor
using codes that do not identify, or provide infatian sufficient to infer, the specific provider thie nature of
such services, products, or devices to a persa@r ttan the consumer.”).

°%15 U.S.C. §1681a(d)(3); ATIONAL CONSUMER LAW CENTER, supranote 17, at 212-214 (There are other
exceptions in which medical information can be usetare not governed by the FCRA. Therefore, ksehuot

to include them here because of space limitations.)

*8%CIL Implementing Regulation, article 18.
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no violation can be established if the medical rimfation is credit-related.

| believe that even if the information is creditated, no clear standard is provided to limit
the scope of information. If, for example, a laggyment of medical service is credit-related,
then supplying information regarding the type ofdmal service is allowed under the
definition even though the type of medical senigcaot wholly credit-related information. A

clear standard is needed to clarify when borderdaing crossed.

4.2.5 Failure of Indication of Closure of Account by Consimer

The FCRA requires furnishers of information to fotCRAs of voluntarily closed
accounts by consumet¥. CRAs must report to users the status of closeduats and the
reason why they were closed — either voluntarilybecause the account holder failed to
meet the terms. A consumer’s reputation could bmadged if a CRA causes a user to
confuse a voluntarily closed account with one daasecause of a failure to meet the account
terms>°! Furnishers violate the FCRA when they do not repoluntarily closed accounts
by consumers at all or when they report closureriectly. Logic requires CRAs to include
such notification in consumers’ credit reports;eavthise, the purpose of such a requirement
will be frustrated. Nevertheless, no private rightaction exists under the FCRA for such a
violation>%?

A private right of action exists when a CRA is fieti of the closed account, but fails to
indicate such facts in subsequent credit repoatsabntain the disputed informatiots.

A Comparative Assessment

In contrast to the FCRA, the CIL requires furnighef information to notify CRAs of
any voluntarily closed account by consumers andiiges a right of actiod’® It is a
violation not to report voluntarily closed accouhysconsumers or to report it misleadingly.

| believe that imposing liability upon furnishersr ffailure to report a closed account is
the best approach. However, liability should notitmposed for mere failure to report a
closed account but rather for failure to indicdtattthe account was closed voluntarily. The
flow of information will not be affected by such anposition and the interest of consumers
is protected by following such an approach.

4.2.6 Failure of Maintenance of Fraud or Active Duty Alerts
One Call Fraud Alert

The FCRA requires CRAs that operate on a nationWisis to include a fraud afén
or an active duty alett’ in the file of a consumer upon the consumer’s estiuThe CRA

°915 U.S.C. §1681s-2(a)(4).

S9INATIONAL CONSUMERLAW CENTER, supranote 17, at 247.

%9215 U.S.C. §1681s(a)(3) (Provides, “a court mayimgiose any civil penalty on a person for a violatif
section § 1681s-2 ...").

%9315 U.S.C. §1681c(f).

%94 CIL Implementing Regulation, article 39.

515 U.S.C. § 1681a(q)(2)(A)-(B) (A fraud alert is defined as “a statement in the file of a consumer that
notifies all prospective users of a consumer report relating to the consumer that the consumer may be a victim
of fraud, including identity theft, and is presented in a manner that facilitates a clear and conspicuous view ...
by any person requesting such consumer report.”).

5915 U.S.C. § 1681a(q)(2)(A)-(B) (An active duty alert is defined as “a statement in the file of a consumer that
notifies all prospective users of a consumer report relating to the consumer that the consumer is an active duty
military consumer, and is presented in a manner that facilitates a clear and conspicuous view ... by any person
requesting such consumer report.”).
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must provide that alert along with any credit saggaerated in using that file, for a period of
not less than 90 days for a fraud alert or 12 n®fdhan active duty alert’

The purpose of such a requirement is to combatitgieheft either after suspicion of an
occurrence or the existence of possibilities ohtidg theft. In the fraud alert, a consumer
has the right to request the alert be included whenconsumer suspects that he or she is
about to be a victim or has been a victim of idgrttheft. In an active duty alert, military
consumers move from one place to another, which l@ag others to impersonate their
identities when they are away performing their efiti

Extended Alert

Consumers may extend the fraud alert period upeters years?® Consumers in any
case must provide official reports filed with lawfercement agencies that subject them to
criminal penalties if they are found to be false.addition, consumers must allege specific
incidents of being defrauded or victimiz&d.

Upon the consumer’s request, it also mandatoryétude consumers, with fraud alert
or an active duty alert, for a period of five yeansd two years respectively from any
prescreening list, unless the consumer requestsstith an exclusion be rescinded before
the end of such peridd® A CRA is also required to refer the informatiogaeding the fraud
alert or the active duty alert to each of the otB&As®* A reseller must include in its
report any fraud alert or active duty alert plagethe file of a consumer by another CFA.
Other CRAs that do not operate on a nationwidesbasist provide information to the
consumer on how to contact the FTC and other CRAS daperate on nationwide basis to

obtain more information regarding placing aléffs.
Once identity theft is proven, compliance with thquirement combats identity theft.
A violation of this rule may be established by simaythat:

- The CRA that operates on nationwide basis failsntbude fraud or active duty
alerts upon the request of consumer,

- The CRA that operates on nationwide basis faillmtiude alerts for the required
period;

- The CRA includes consumers with fraud or activeydalerts in prescreening lists
before expiration of the required period;

- The CRA that operates on nationwide basis faileeter the information regarding
the fraud alert or the active duty alert to eacthefother CRAS; or

- The CRA that is not operating on a nationwide btls to provide consumers with
information related to how to contact the FTC anldeo CRAs that operate on a
nationwide basis to obtain more information regagdplacing alerts after suspicion
of identity theft.

%9715 U.S.C. § 1681c-1(a)(1)(A); 15 U.S.C. § 1681c-1(c)(1).
%9815 U.S.C. § 1681c-1(b)(1)(A).

9916 C.F.R§ 603.3(a)(1)-(2).

60015 J.S.C. § 1681c-1(b)(1)(B); 15 U.S.C. § 1681c-1(c)(2).
60115 .S.C. § 1681c-1(b)(1)(C); 15 U.S.C. § 1681c-1(c)(3).
602 1681c-1(f).

603§ 1681c-1(g).
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A Comparative Assessment

Under the CIL, nothing is mentioned regarding frawdactive duty alerts. Therefore,
there is no obligation upon CRASs to place suchtalerto maintain them for a specific time.
There is no doubt that the CIL is lacking an impaottprovision. With the technology age,
identity theft is growing massively. The CIL shoude revised to add such an important
requirement. Differentiating between a “one-cadiriland an “extended alert” is reasonable.
In the first one, the FCRA assumes the trustwoessnof a consumer by accepting his
suspicion of identity theft and placing a fraudralg/hen the consumer wants to extend the
alert period, he must provide an official proofi@éntity theft. If no requirement is imposed,
the flow of information will be disrupted, espetyalvith the block of information allegedly
resulting from identity theft.

4.2.7 Failure to Block Information Resulting from Identit y Theft

CRAs must block reporting any information the cansu identifies that resulted from
possible identity theft. Blocking such informatiornust be within four days of receipt of the
following: an appropriate proof of the identity thfe consumer, a copy of an identity theft
report®®* identification of such information by the consumand a statement by the
consumer that the information is not informatioratieg to any transaction by the
consumef® However, the application of the requirement ithatsound discretion of CRAs.
A CRA may decline or rescifitf the blocked informatidfi’ in one of three situations:

- If the information was blocked in error or a bloalas requested by the consumer in
error;

- If the information was blocked as a result of matenisrepresentation of consumer; or

- If the consumer obtained possession of goods, cyvior money as a result of the
blocked transactioff®

In addition, the blocking rule does not apply if:

- The CRA has no file on the consumer;

- The CRA is a reseller of the credit report;

- The CRA is not reselling or producing the blockefimation; and

- The CRA informs the consumer that he or she mayacothe FTC to obtain more

information regarding identity theft?

If the CRA has the file of a consumer, then it mbkick the information if it is
identified by the consumer as a result of identitgft, and the CRA is a reseller of such
information®*°

Thus, a CRA violates the FCRA in one of the followituations:

- If the CRA does not block the information afterasumer’s notification of being or

about to be a victim of identity theft;

69416 C.F.R§ 603.3(a)(1)-(2).

915 U.S.C. §1681c-2.

8% \wWhen a CRA rescinds information it means an iriolusf deleted information occurs. Inclusion ofeted
information is a separate issue that | will be lizagklater.

607 NATIONAL CONSUMERLAW CENTER, supranote 17, at 378 (The right to decline or rescimchsinformation

is to give CRAs ability to stop consumers’ abusélotking right information.).

%15 U.S.C. §1681c-2(c)(1)(A)-(C).

69915 U.S.C. §1681c-2(d)(1)(A)-(C).

61015 U.S.C. §1681c-2(d)(2)(A)-(B); 15 U.S.C. §1681e)2(Check verification companies have to stop
reporting information allegedly resulted from idéntheft to CRAs.).
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- If the CRA blocks the information but only afteetpassage of four days; or

- If the CRA declines or rescinds blocked informatinrcases other than the specific
three cases.
Similarly, a reseller of credit reports, or a chegkification company violates the

FCRA in the following situations:

- If areseller resells credit reports that contdoctked information;

- If a reseller fails to inform the consumers to emttthe FTC to obtain more
information;

- If a reseller fails to block the information in tfikes of consumers in its possession;
or

- If a check verification company reports the block&#drmation to CRAs.

A Comparative Assessment

The CIL does not mention blocking information thesulted from alleged identity theft.
However, one may consider such information as ‘Goeate” and proceed to dispute it
accordingly. Detailed sections regarding disputeguracy will be discussed later in this
chapter. Nonetheless, because of the importandbeofdentity theft, the CIL should be
revised to add similar sections. Blocking the imation until the verification is completed
is easier than requiring consumers to pursue CBAsItrect inaccurate information.

4.2.8 Failure to Provide Free Copies of Credit Report orFile as Prescribed

Under the FCRA, a consumer is entitled to obtairea copy of his or her file or credit
report in the following circumstances upon requéshe consumer.

Initial or Extended Fraud Alerts

When an initial or extended fraud alert is requetstebe included in the consumer’s file,
the consumer has the right to obtain a free copghetredit report in case of an initial fraud
alerf™ and two copies in the case of an extended fraed’afin addition, a CRA has to
refer the alerts to other CRAs, and the consumentigled to free credit reports from the
other CRAs as well in both initial and extendediétalert$™

A CRA violates the FCRA if it refuses to providéree credit report to a consumer upon
request in initial or extended fraud alerts. Itlates the FCRA, too, if it provides a free
credit report after the required time passes, argfovides less than the required number of
copies. CRAs other than the one that included kbesaviolate the FCRA if they refuse to
provide free copies to the consumer.

Employment Adverse Action

A consumer has the right to obtain a credit repdmén an adverse action is about to be
taken against him or her based in whole or in parinformation contained in the credit
report. For instance, before an employer may takadverse action against a consumer, the
employer has to provide the consumer with a cophefcredit report without any chan{jé.

®1115 U.S.C. §1681c-1(a)(2).

®1215 U.S.C. §1681c-1(b)(2).

613 NATIONAL CONSUMERLAW CENTER, supranote 17, at 84.
61415 U.S.C. §1681b(b)(3)(A).
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The purpose of such a requirement is to give thswmer the chance to correct his or her
credit report if there is any inaccuracy beforeddgerse action is taken.

An employer violates the FCRA if he takes an advastion against the consumer
before providing the consumer with a copy of hisier credit report. No time limit to supply
the free credit report is prescribed, thus, reasiemass of time is a question for the trier of
fact to determine.

General Adverse Action

A consumer is entitled to a free credit reportrafte adverse action is taken against him
or her based in whole or in part on information teamed in the credit report regarding
employment, insurance, or cretfit. This credit report must be requested within sidys of
the adverse action from the CRA, and the credibmephould be supplied within three
days®®

A CRA violates the FCRA if it refuses to provideetbonsumer with a free credit report
after adverse action is taken against him or hea ioredit, insurance, or employment
transaction, or when it provides the credit reppoittnot according to the required time.

Every Twelve Months

A consumer has the right to obtain a credit refiame of charge once every twelve
months, even for no purpose, from every generapecialty nationwide CRA This credit
report must be provided within fifteen days of twmsumer’s request starting from the day
following the request if the consumer provides pmojfdentification®™® However, if the
request is to a nationwide CRA, the request mussuimitted to the centralized source
through Internet, phone, or méif

A nationwide CRA violates the FCRA if it refusespmvide requesting consumers with
free copies of a credit report once every twelventn®. It also violates the FCRA if it
provides the free copy late. Likewise, a CRA vietathe FCRA if it refuses to provide
consumers, who provide special certificaffSrwith free copies of their credit reports once
every twelve months.

Unemployment, Fraud Suspicion, Receipt of Publidfsve

Consumers may obtain a credit report once everyvevmonths when they, in good
faith, certify that they believe their credit coma inaccurate information because of
fraud®?* Similarly, an unemployed consumer who is seekimpleyment has the right to
obtain a free credit report to aid in securing b @ter providing certification of such a
fact®* ikewise, a consumer who is receiving public wedfaissistance is entitled to a free
credit report after making certification of suchfaat®*Unlike identity theft situations, a
consumer may request a free credit report fromGRg, not only nationwide CRAs if it is
believed that the credit report contains inaccuirgtermation because of fradé! It is worth

61515 U.S.C. §1681j(b).

61615 U.S.C. §1681b(b)(3)(B)(ii).

%1715 U.S.C. §1681j(a)(2); 15 U.S.C. §1681j(a)(1)(A).

61815 U.S.C. §1681j(a)(1)(B).

61915 U.S.C. §1681j(a)(1)(B).

2015 U.S.C. 81681j(c)(1)-(3) (A consumer who certifithat he or she is unemployed and seeking
employment, recipient of public welfare assistanoe,believe that the credit report contains inaatair
information because of fraud is entitled to freedit report once every 12 months.).

®2115 U.S.C. §1681j(c)(3).

®2215 U.S.C. §1681j(c)(1).

®2315 U.S.C. §1681j(c)(2).

629NATIONAL CONSUMERLAW CENTER, supranote 17, at 85.
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mentioning that the FCRA does not provide a tim@tlin which a CRA has to provide the
free credit report.

A CRA violates the FCRA if it refuses to providensomers, who certify as above about
their situation, with a free copy of a credit reponce every twelve months. It violates the
FCRA if it provides the free copy unreasonably.late

CRA'’s Affiliate Debt Collection Agency Adverse Rad)

When a debt collection agency as an affiliate o€CRA notifies the CRA that a
consumer’s rating may be or has been adverselgtatfea consumer has the right to obtain
a free credit report from the CRA®

A CRA violates the FCRA if it does not provide caneers with free credit reports after
receiving notification from an affiliate debt caidtion agency that a consumer’s rating may
be or has been adversely affected. In this casgmeolimit to supply the free credit report is
prescribed, thus, reasonableness of time is aiqodst the trier of fact to determine.

Result of Reinvestigation

When a consumer disputes accuracy or completeridgs oredit report, and the CRA
reinvestigates the dispute, the consumer is emtitlea free copy of the credit report if the
reinvestigation results in revision of the credi bf consumef? This credit report must be
provided along with the result of reinvestigatiammore than five days after the completion
of the reinvestigation.

A CRA violates the FCRA if it does not provide tbensumer with a free copy of his

credit report after the reinvestigation resultsrévision of his credit file. It violates the
FCRA if it fails to provide it within five days aft completion of the reinvestigation.

A Comparative Assessment

Under the CIL, a consumer is entitled to a freeditregeport in the following
circumstances.

Adverse Action

If an adverse actiGf’ is taken against the consumer, the consumer mejnoa free
credit reporf?®

Victim of Fraud

In addition, a consumer is entitled to a free dregjport if he or she is a victim of fraud
and his or her personal information is used in céttimg the fraud®?®

Inaccuracy of Credit Report

Similarly, a consumer is entitled to a free crediport if the credit report contains
erroneous informatioft’

62515 U.S.C. §1681j(b).

62615 U.S.C. § 1681i(a)(6)(B)(ii).

®2CIL Implementing Regulation, article 1, An adveraetion is defined under the CIL Implementing
Regulation as “adverse action means any of theviotlg but not exclusively: refusal of extending dite
closing consumer’s account, adverse change indbeuat’s terms, refusal of increasing credit linit,refusal
of renewal of credit limit.”

®28CIL, article 9(3); CIL Implementing Regulation, iate 43(1).

29CIL Implementing Regulation, article 43(2).

830CIL Implementing Regulation, article 43(3).
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Opening of Consumer’s File

A consumer is entitled to a free copy of the creelifort after the opening of his or her

new file 53!

Result of Favorable Reinvestigation

Finally, a consumer is entitled to a free creditewha CRA determines after
investigation that a consumer’s objection to erourseinformation turns to be corréct.

A CRA violates the CIL if it refuses to provide ansumer with a free credit report in
any of the above-mentioned circumstances.

When comparing the FCRA and the CIL, one can caleclihe following. They share
the same right to obtain a free credit report i thse of an adverse action. However, the
FCRA sets sixty days to request the free credibntepvhile the CIL does not provide such
time. The CIL seems more pro-consumer concernirsgisbue. The FCRA sets a time limit
to provide the free credit report within three d&sThe CIL does not provide a time limit
to provide the free credit report. Thus, the FCRAmMore pro-consumer in this issue.
Because the scope of permissible purposes of theisChot clear, one cannot determine
whether the use of credit reports for employmentppses is a permissible purpose. If
employment purposes are permissible, then it isudexl under adverse action notice.
However, CRAs should be required to provide a frepy to the consumer before taking
adverse action so the consumer may correct ermorg/toch the adverse action may be
based.

The CIL, as discussed, does not include any ruégmrding identity theft alerts.
Although the FCRA excels in providing consumershwitee credit reports in the case of
fraud alerts, the CIL provides the right of a freedit report in fraud cases, too. The
difference is that the CIL requires proof of fraudall cases, while the FCRA requires
official proof only in the case of an extended fiaalert, but not in an initial fraud alert.
Similarly, the FCRA provides a free credit repante a year in the case of an honest belief
of the existence of inaccurate information becafdeaud. The CIL provides the same, but
without a time constraint so long as the fraudras/pn.

Unlike the FCRA, the CIL does not provide consumeith the right to obtain a credit
report free of charge once every twelve months. Cheshould provide such a right as it
enables consumers to monitor their credit repod &nd inaccurate information. The
monitoring of inaccurate information by the intdesspersons is in the interest of the credit
reporting industry.

It seems that the FCRA is more pro-consumer wheaqtires CRAs to provide free
credit reports to consumers who are seeking empaynor receiving public welfare
assistance once a year. The CIL has no similarigoov Again, permissibility of use of a
credit report for employment purpose is not cleadar the CIL. Therefore, it is logical not
to find provisions related to employment purposewdver, the CIL should follow the
FCRA approach in providing a free copy to those wh® the most likely to be affected by
the credit reporting industry, the impoverishedstaners. They usually have a poor credit
history that may be affected without their knowled¢n addition, they prefer to purchase
their essential needs instead of spending moneyupgrg credit reports.

83ICIL article 9(4).
832CIL Implementing Regulation, article 49(2)(A).
63315 U.S.C. §1681b(b)(3)(B)(ii).
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Similar to the FCRA, the CIL provides consumershwvat right to free copies of credit
reports if the CRA's investigation of the consumedsspute results in favor of the
consumers. Obtaining free copies after the dismutesolved calms consumers, knowing
their new credit reports are free of the inaccuaaterroneous information. Interestingly, the
CIL provides consumers with the right to obtainr@efcopy after opening their file for the
first time. | think this approach is preferablethis alerts consumers that their files are open
and derogatory information is subject to be posted.

The CIL does not include provisions related to &iliate debt collection agency’s
notification of a CRA regarding a consumer’s ratifigyen though | admire the FCRA
approach, since the aim is to protect consumesgelno point in differentiating between
notifications that come from an affiliate or natétions that come from a non-affiliate to
CRAs. Both should be treated equally if one take® iconsideration the consumer’'s
protection purpose.

4.2.9 Failure to Include a Statement of Dispute

Under the FCRA, if the CRA'’s reinvestigation doext result in favor of a consumer,
the consumer has the right to file a statementigpude setting forth the nature of the
dispute®®** This statement must be included in all subseqoettit report$>°The CRA may
“limit such statements to not more than 100 worflst iprovides the consumer with
assistance in writing a clear summary of the disptf If the disclosure of the credit report
is made over the phone, the CRA has to disclosestatement of the dispute before
disclosing the rest of the credit repdtt.

A commentator argues that this statement of dispgutarely of great consequence. The
statement is usually added at the bottom of thelitmeport, which is difficult to see.
Moreover, this statement has no impact on the teadire, which creditors focus on more
than the statement of the consuni&tin addition, some courts refuse to provide remedie
for failure to add a statement of dispute if nauattdamages are shoWii.

The CRA violates the FCRA if does not include ttetesment of dispute as provided by
the consumer or fails to provide an accurate deseri of the disput&’® The CRA violates

63415 U.S.C. § 1681i(b).

63515 U.S.C. § 1681i(c).

63 15 U.S.C. § 1681i(b)n the Matter of Mib Inc.101 F.T.C. 415 at * 4 (1983) (If the CRA does help the
consumer in preparing the statement, the CRA calimdt the statement to 100 words even indireciiiie
consent order provides that “Section 611(b) of A allows MIB to impose such a limitation only iif
provides assistance to the consumer in preparicly astatement. Therefore, MIB has violated andakating
Section 611(b) of the Act.”).

%37 |n the Matter of Trans Union Credit Info. Gd02 F.T.C. 1109 at * 15 (1983) (The consent optevides
that “when responding to a telephonic requestrifarmation, respondent must read the dispute stieprior
to disclosing the challenged information.”).

638 NATIONAL CONSUMERLAW CENTER, supranote 17, at 190 (The commentator argues that siatément of
dispute has no impact on the credit score, howé@veamother section; the commentator indicates“ttiaputed
items” will not be rated, so it affects the scoresifively. It may be the commentator means that the
“statement” has no effect but the “disputed itera%)).

639 NATIONAL CONSUMER LAW CENTER, supranote 17, at 189Jianging Wu v. Trans UniorCIVA AW-03-
1290, 2006 WL 4729755 at * 10 (D. Md. May 2, 20QBhe court held, “From the record currently beftis
Court, it appears that Equifax did not make theuiregl disclosures. For civil liability to attach der the
FCRA, however, Plaintiff must offer additional pfodo succeed in an action for negligent failurectonply
with the FCRA, a consumer must make a showing nfeclamages.”).

640 Alexander v. Moore & Associates 1§53 F. Supp. 948, 954 (D. Haw. 1982) (The coahti In the instant
case, UNI-CHECK did note that the report was disguiy Mr. Okubo. What it did not do was provideheit
his statement of dispute or a clear and accuradication or summary thereof. There is thereforelear
violation of § 1681 i(c), and summary judgment bis issue is granted in favor of plaintiff Okubo.”)
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the FCRA if it limits the length of the statemeatlt00 words without assistance in writing a
clear summary of the dispute. The CRA violatesRRHRA if it includes the statement but
fails to mention that the information is dispufétiFinally, the CRA violates the FCRA if it
does not include the statement in “all” of subsequeedit reports.

A Comparative Assessment

Under the CIL, if the investigation does not resollie dispute, upon consumer request,
the CRA has to provide a summary of the natureigfuded information as the consumer
perceives, and include it in all subsequent repbfts

Both acts address the issue similarly. However,GHe does not give the CRAs the
power to determine any dispute to be frivolousrmlévant. Thus, the statement of dispute
should be added in any case. In contrast, the FGiR#s the CRAs the power to determine
any dispute to be frivolous or irrelevant. Thustaement of dispute, theoretically, does not
have to be added. | think the CIL’s approach isemfavorable to consumers. Lenders, on
the other hand, have the ability to distinguiskdious or irrelevant disputes from serious
ones.

4.2.10 Failure to Maintain a Reasonable Procedure to Ass&@ Maximum Possible
Accuracy

Credit reports are full of errors. This is a mattérfact proven by different studies
conducted by different public and private grofifsSome types of errors are serious enough
to cause denial of credit. For example, a studyheyFTC shows that 31% of participants
found errors in their credit reports. Consumers ¥dhwnd material errors were 12%.0ne
commentator believes the study does not representttual level of error because the
samples mostly represent high-scored, high-edugcatebhigh-income participarit&

One of the FCRA objectives is to limit the errarconsumer credit reports to the lowest
possible rate. According to section 1681le(b), aAGR required to follow a reasonable
procedure to assure maximum possible accuracyeoinfiormation’*® The FCRA does not
provide a guide to the kind of procedure that oughbe followed. The interest of a CRA
must be balanced against the consumer’s interesin wihetermining the reasonable
procedur@.47 Reasonableness of procedure varies according toitumstances. Relying on
reputable sources does not always guarantee firaicadure is reasonable, especially when
the consumer disputes such informafith.

641 NATIONAL CONSUMERLAW CENTER, supranote 17, at 190.

%42 CIL Implementing Regulation, article 50.

643 seefor example: U.S. PIRG Jon Golinger, Mistakes Dappen: Credit Report Errors Means Consumers
Lose (Mar. 1998); Consumer Union, What Are TheyiSgyAbout Me? The Results of a Review of 161 Credit
Reports from the Three Major Credit Bureaus (A, 2991); Consumer Federation of America and Nation
Credit Report Association, Credit Score Accuracyl amplications for Consumers (Dec. 17, 2002); FTC
studies; Federal Reserve Board study; General Adoay Office study; and Consumer Data Industry
Association study.

644 Federal Trade Commission, Report to Congress ufdetion 319 of the Fair and Accurate Credit
Transaction Act of 2003, 2 (Dec. 2008).

645 NATIONAL CONSUMERLAW CENTER, supranote 17, at 106.

646 15 §1681e(b) (Provides, “Whenever a consumer tieoagency prepares a consumer report it shadviol
reasonable procedures to assure maximum possibleaay of the information concerning the individual
about whom the report relates”.).

847 Griffith, supranote 354, at 62.

%48 Worsley,supranote 359, at 70.
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4.2.10.1 Definition of Accuracy

The FCRA does not define accuracy, and the couetsit in defining accuracy. This
split threatens the rights of consumers and reguiomgressional intervention.

A- Technical Accuracy Approach

A minority of courts allow a CRA to report technligaaccurate information, even if
such information is incomplete or misleading, sagl@o the information has not misled the
users>*® This approach interprets the “maximum possibleussry” requirement literally
and requires only credit information to be techiycaccurate. If the information in the
credit report is accurate, even if it is misleadorgincomplete, the court will find for the
CRA without discussing reasonablen&8sFor instance, a court held that reporting debt,
without knowledge of obsoleteness, is accutt€ourts reasoned such an approach would
attain Congress’ goal in balancing the CRA’s insé@nd consumer’s interest in producing
cost-effective credit reportifg> Moreover, requiring a CRA to go beyond technical
accuracy can put a substantial burden on them, hathigy are not equipped to mé&et.

However, some commentators argue the “technicalracg” approach is against the
legislators’ intent. Using the defense that thermfation was technically accurate was one
of the concerns of the legislators when they disedsaccuracy. They agreed that an
incomplete report was not an accur&fe.

B- Actual Accuracy Approach

A majority of courts held that a CRA did not satisiie “maximum possible accuracy”
requirement if they reported correct, yet mislegdinformation®®® This approach interprets
the “maximum possible accuracy” requirement inc¢batext of the objectives of the FCRA.
Misleading or incomplete credit reports are neithmeaximally accurate nor fair to
consumer§>® Therefore, it is not sufficient to allow the crediformation to be factually
correct. It also needs to create the accurate ssjme. For example, a code “19” in a CRA
record has different meanings. It could mean baut,ddaced for collection, a civil suit
brought against the debtors, or the debtor caneotobated’ Every meaning gives a
different impression. Other courts adopting such approach add a completeness
requirement. Therefore, a credit report needs tdabtually correct, not misleading, and
complete®™®

%49 Griffith, supranote 354, at 64, Vanderwoudeipranote 405, 39.

850 Griffith, supranote 354, at 65 (Some courts differentiate betweeompleteness as a fundamental nature,
which is a not reasonable and unimportant incorepkess.).

%51 Spence v. TRW Inc92 F.3d 380, 383 (6th Cir. 1996) (The court h&When the $461 hospital debt was
reported to TRW in June of 1990, TRW did not kndwattthe debt had been placed for collection fivarge
earlier. When TRW released its residential mortgargelit report on September 17, 1992, the placewiethe
debt for collection antedated the report by moenteeven years. Again, however, TRW was unawatkiof
fact,”); andSeeGarrett v. Trans Union, L.L.C2:04-CV-00582, 2006 WL 2850499 at * 10 (S.D. Qt#606)
(The court held, “While the phrases “Profit andslegite off” and “charged as bad debt” are lessgjpethan
“Deed received in lieu of foreclosure on a defaliligortgage,” they are technically accurate Citificial, in
accepting the deed in lieu of foreclosure, madeofitposs write off and charged off the remainitept).

852 O’Brien, supranote 406, at 1234.

853 vanderwoudesupranote 405, at 402.

654 NATIONAL CONSUMERLAW CENTER, supranote 17, at 113.

855 O’Brien, supranote 406, at 1219; Vanderwoudeipranote 405, at 400.

856 yanderwoudesupranote 405, at 404.

857 O’Brien, supranote 406, at 1228.

®%8|d. at 1229.
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C- Reporting v. Investigation Approach

A third approach distinguishes between “accuracyd &ompleteness” as they are not
interdependent. A credit report may be accuratenbtitomplete and may be complete but
not accurate. It is argued that “accuracy” candsted by verification, but “completeness”
needs exercise of judgment on potentially difficgltestions related to the meaning and
effect of contextual informatiofr® This means the CRA does not have to include étiex
information about a consum&f,

D- Completeness v. Accuracy

Two sections of FCRA seem to contradict one anotBection 1681i and section
1681e(b). First, section 1681i is titled “Procedimecase of disputed accurady™ This
section mentions “accuracy” and “completeness”, lavisection 1681e(b) requires only
“accuracy”. This means there are two standardgpbyaone in preparing the report, which
is “accuracy” and one in conducting the investigati which is “accuracy and
completeness®? This contradiction leads to disagreement amongtsoBome courts
incorporated “completeness” into the “accuracy’uiegment and so required a credit report
to be accurate and complete in order to satisfyRGRA. Other courts drew a different
conclusion and said that “completeness” is needdgio the case of investigation but not in
the preparation of the report, otherwise the dutidsthe CRA will be expanded
unnecessaril§®®

Some commentators assert, because the FCRA iseafedatute, one standard should
be followed to assure the FCRA protects consumerommly throughout the country.
Courts should not have wide discretion in choosimgch application of the law they will
follow.®®* The proposal is to revise the FCRA to meet theathje of making the statute
consumer friendly. Through incorporating “completss’ into the “maximum possible
accuracy” standard, the ambiguity that splits tbarts will be removed. Further, it will
attain the objectives of the FCRA as a pro-conststeute®®®

In contrast, another commentator suggests incotipgra‘completeness” into the
“maximum possible accuracy” standard places a dgoeaten on the CRA to update the
information more frequently. This would cause degfion of work and unnecessary extra
cost in order to avoid the potential liability. Hewer, amending section 1681i by imposing
liability or fines on furnishers would solve marssues in the FCRA as the furnishers are
usually the best parties to correct the erf8tghe author urges Congress to find a solution
that allows the dispute to reach a resolution éisatires maximum possible accuracy without
the need for litigatiofi®’

®5° O’Brien, supranote 406, at 1235.

650 Griffith, supranote 354, at 65.

®1 15 U.S.C. § 1681i (Provides, “if the completenessiccuracy of any item of information containedain
consumer's file at a consumer reporting agencyisguted by the consumer and the consumer notifies t
agency directly, or indirectly through a resellef,such dispute, the agency shall, free of chacgeduct a
reasonable reinvestigation to determine whethemdibputed information is inaccurate and recorddheent
status of the disputed information, or delete thmifrom the file in accordance with paragraph f&¥ore the
end of the 30-day period beginning on the date bichvthe agency receives the notice of the disfrota the
consumer or reseller”).

%52 O’Brien, supranote 406, at 1237.

°%3d. at 1237.

°%|d. at 1241.

%55 O'Brien, supranote 406, at 1242; Vanderwoudeipranote 405, at 406.

8¢ \yanderwoudesupranote 405, at 408.

*%7|d. at 412.
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4.2.10.2. Reasons of Inaccuracy and Incompleteness

There are different reasons for inaccurate or irgeta credit reports. These mistakes
can be from the furnishers or from CRAs as follows:

- Data itself is inaccurate or incomplét&;

- Failure to assign the information to the correchszamer file through “mixing or
merging files”®

- Furnishing correct information about the wrong per¥®

- Furnishing old informatiofi’*

- Duplicating information for the same iteiff;

- Furnishers withholding positive information to kesjents with then?"

- Furnishing preliminary negative information withoeporting the outcom&*

- Errors in collection of public record$®

- Mixing files because of subscribers’ inquiries; &fft

- Identity theft problem§!’

4.2.10.3. Negligent Defamation

Section 16810 provides for plaintiff recovery iretbase of negligent nhoncompliance
with FCRA provisions. When a CRA reports false madcurate information resulting from
non-maintenance of reasonable procedure to ensawdmum possible accuracy, the
consumer can bring an action against the CRA. Hewewvhen the damage is only to the
consumer’s reputation, there is a problem of preaempbecause damage to reputation is
defamation.

Courts split on whether defamation that resultsyjaries to reputation may be brought
under sections 16818% The first approach is that a defamation action maiybe brought
under section 16810 unless malice or willfulnesgrm/en because of the immunity section
1681h(e) provide&’®

668 NATIONAL CONSUMERLAW CENTER, supranote 17, at 114.

®%9d. at 121.

670 |d

®71|d. at 115.

672 Id.

673 Comments of the National Consumer Law Cergeral, Advanced Notice of Proposed Rulemaking:
Furnisher Accuracy Guidelines and Procedures Puotsiem Section 312 of the Fair and Accurate Credit
Transactions Act, at 7available at http://www.ftc.gov/os/comments/FACTA-furnishersZ320-00067.pdf.
For instance, banks withhold credit limit, whichnstitutes 30% of the credit score, to depress ttignts’
credit score.

674 NATIONAL CONSUMER LAW CENTER, supranote 17, at 116 (Such as reporting the debt isidnand not
reé)orting the debt when paid later.).

°7°|d. at 119.

678 1d. at 123 (When a subscriber requests a credit repaut a consumer from CRA electronically, he ente
the identifying information such as SSN or the nath&othing is found, the system of the CRA wily to
match the inquiry with a file. If there is no fila,new file will be created with the informatioropided in the
search. When a new search is performed, the intowmeill be added to the file created before amel $ystem
starts building the file with inaccurate informatithat may be added later to another person whaseen
matches the created file.).

®7|d. at 126.

678 Maurer,supranote 411, at 120.

®79d. at 121.
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The second approach allows defamation to be brougti¢r section 16810. One court
upheld a decision to include damage to reputatimtet section 16810 even if considered
defamation. The court reasoned that, although mctio the nature of defamation” is
precluded by section 1681h(e) [but], injuries tpugtion are not precludéd Congress
meant to exclude presumed damages, except in medises, but did not mean to limit
actions where the actual damages can be provenadibal injury under this approach may
include impairment of reputation, personal huniitiat and mental anguish and sufferfiiy.

For a consumer to succeed, he must prove the CRAndi maintain a reasonable
procedure to ensure maximum possible accuracy,faed or inaccurate information was
reportec?®

The standard of conduct is the “reasonable persandard”. This is “assessed by
balancing the potential harm from inaccuracy adaihe burden of safeguarding against
such inaccuracy”®®® Unreasonable procedure to ensure maximum possibbiracy
encompasses many of the FCRA violations.

- Failure to have procedure at all to ensure maximossible accurac}?*

- Ignoring its defective system after a CRA discovarias reason to discovef§t:
- Failure to implement a quick correction syst&fh:;

- Failure to maintain a system to prevent re-appearahdeleted informatioff’

- Failure to follow reasonable, established procefftire

- Failure to train personnel to follow the procedtife;

- Failure to detect obvious contradicting informaffh

880 Thornton v. Equifax Ing 619 F.2d 700, 703 (8th Cir. 1980) (The courtdhél.. no defamation or like
actions are allowed under the Act unless maliceitiful intent is alleged.”);Rasor v. Retail Credit Cp87
Wash. 2d 516, 526 (1976) (the court cited anotlasec”... that harm to reputation would be compersabl
under the Fair Credit Reporting Act in proper cimatances ...").

%81 Maurer,supranote 411, at 122.

%82 Dennis v. BEH-1, LLC520 F.3d 1066, 1069 (9th Cir. 2008) (The couttthtDennis has made the prima
facie showing of inaccuracy required by section81E6and 1681i.").

®83pgore v. Sterling Testing Sys. Iné10 F. Supp. 2d 557, 571 (E.D. Ky. 2006) (Thertbeld, “The standard
of conduct by which the agency's action is to bdg@ad is deeply rooted in the law of negligence: twda
reasonably prudent person would do under the cistamces.”);JJones v. Credit Bureau of Garden City .Inc
703 F. Supp. 897, 901 (D. Kan. 1988) (The courtdh&The reasonableness of an agency's procedures is
assessed by balancing the potential harm from uracy against the burden of safeguarding against su
inaccuracy.”).

%84 Dennis 520 F.3d, at 1071 (The court held, “This casestflates how important it is for Experian, a
company that traffics in the reputations of ordingeople, to train its employees to understand ¢igal
significance of the documents they rely on.”).

885 ETC Official Staff Commentary 16 C.F.R. § 607 B)(

686 Boris v. Choicepoint Serv. Inc249 F. Supp. 2d 851, 856 (W.D. Ky. 2003) (Thertdeld, “One could
infer from the evidence that Choicepoint includedarrect data on Plaintiff's claims report; thahiRtiff
complained about this false information; and thié¢rathe original mistakes were corrected, moreoirect
claims data reappeared on her report and remair#difter the suit was filed. Based on this sedksvents, a
jury could certainly conclude that a reasonablydent company would have prevented a similar outcme

%87 Molina v. Experian Credit Info. Solution§2 C 5561, 2005 WL 5525336 at * 9 (N.D. Ill. Jd9, 2005)
(The court held, “Experian had some duty under 1&¢b) to assure itself of the accuracy of therimftion
supplied by Providian when it began reporting aroaat belonging to Molina that had substantially fame
balance and the same opened-date as the accouidi®ndold Experian to delete as inaccurate.”).

%88 Rothery v. Trans Union, LL,GCV-04-312-ST, 2006 WL 1720498 at * 5 (D. Or. Apr.2006) (The court
granted summary judgment for the defendant bectheseplaintiff failed to show unreasonableness @& th
CRA’s procedure).

889 ETC, Compliance with the Fair Credit Reporting Aatt26 (1977).
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- Reliance on unreliable furnishers without revi&i;

- Failure to have reasonable secured computerize@rsyresistant to alteration or
stealing®®?

- Merging or mixing files because procedural lackmaftching tool$™

- Keeping more than one file under the same Socialigg Number®®*

- Failure to keep track of the source of consumeresii®

- Failure to adopt a reasonable procedure to prevesttged information from
reappearing®®

- Failure to maintain procedure to ensure incomptegtemation is not misleadiny’’

- Failure to maintain a reasonable procedure to teporent informatiorf™®

- Failure to maintain a reasonable procedure to tepdilic record informatiofi’®

- Supplying credit information for no permissible pases-®°

- Failure to follow a reasonable procedure to maintaiud or active duty alerf§*

- Failure to follow a reasonable procedure to bladhrimation resulting from identity
theft;’*? and

- Failure to conduct a reasonable reinvestigatiodisguted informatiori®?

69 Gohman v. Equifax Info. Services, LLE5 F. Supp. 2d 822, 827 (D. Minn. 2005) (Thercteld, “By
contrast, plaintiff's deceased status was causea digndard notation that was plainly inconsisteitth other
information in her file. Such inconsistencies colddd a jury to infer that Equifax’s failure to elettthem was
unreasonable.”).

®91Breed v. Credit Collection Services In€IV A 305CV-547-H, 2006 WL 3524093 at3 (W.D. Ky. Dec. 1,
2006) (The court held, “... it may have liability wieethe agency previously received notice of prevale
unreliable information from the furnisher which Wayut the credit reporting agency on notice thetemic
problems existed within the furnisher's system.”).

%92 ETC Official Staff Commentary 16 C.F.R. § 607 B)(

%93 Jones 703 F. Supp., at 902 (Regarding the defendaegsinhony, the court held, “...information is
commonly recorded in wrong accounts in instandesthe present case where there is a similarityaafies ...
does not as a matter of law outweigh the harm fiagulfrom the erroneous recording of damaging
information.”); Thompson v. San Antonio Retail Merchants A€8@2 F.2d 509, 513 (5th Cir. 1982) (The court
affirmed the holding that stated SARMA failed topoy reasonable procedures designed to learn Hpaudiy

in social security numbers for the two Thompsongnvit revised file number 5867114 at Gulf's reqQiest

694 Rothery 2006 WL 1720498 at * 8 (The court held, “Unlikeetfacts inCrabill, Trans Union maintained two
consumer files under the same social security nundoe belonging to a Seattle man, the other torddnd
woman, despite knowing that a social security nunche belong to only one person.”).

%9 Graham v. CSC Credit Services In806 F. Supp. 2d 873, 878 (D. Minn. 2004) (Thercteld, “The
reasonableness of CSC's procedures for trackingdteces of the information that it receives is ‘fbatyond
question”). Thus, the Court concludes that a gaesdf material fact remains regarding whether C8ated
section 1681e(b).”).

89 Cousin v. Trans Union Corp246 F.3d 359, 375 (5th Cir. 2001) (The courdh&The lack of permanence
with the cloaking procedure [temporary block of dmhation] may evidence the weakness and
unreasonableness of the procedure, but no maliceederived from it.”).

%97 Koropoulos v. Credit Bureau Inc734 F.2d 37, 42 (D.C. Cir. 1984) (The court héWe find there is a
genuine issue of fact as to whether the report sudficiently misleading so as to raise the issuavbéther
CBIl's procedures for assuring “maximum possibleisaxy” were reasonable.”).

%98 ETC Official Staff Commentary 16 C.F.R. § 607 B)().

69915 U.S.C. §1681k (This requirement can be waivetid CRA chooses to notify the consumer upon the
release of adverse public record information adogrtb section 15 U.S.C. 81681k(a)(1).).

915 U.S.C. § 1681e(a).

0115 U.S.C. § 1681a(q)(2)(A)-(B).

79215 U.S.C. §1681c-2.

9315 U.S.C. §1681i(a)(1)(A).

108



A Comparative Assessment

Under the CIL, CRAs are required to take differpreécautions to ensure the accuracy
and completeness of information. The following nb@yconsidered unreasonable procedure:

- Collection of information without proper standards in violation of SAMA
standard<®*

- Failure to investigate the users’ purpose of retjugsredit report$2°

- Failure to inform the users of its obligations aciog to the CIL‘*

- Failure to implement secure informational syst@m:;

- Failure to ensure complete, accurate, and updaterhiation’®

- Failure to establish procedure to handle consuncersplaints'®®

- Failure to establish a department to handle conmirdisputes:™°

- Failure to provide consumers with reasonable avesm®nf credit reporting-* or

- Failure to maintain reasonable procedure to refigee dispute$

On the previous list, each violation can branch toummany others. However, because
most of them are mentioned in detail under othelation headings, and because of limited
time and space, the list is sufficient. The reabtargess of any of the CRA is a question for
the trier of fact to determine. However, failure flow the requirements of the CIL is
circumstantial evidence of unreasonable procedure.

Both the FCRA and the CIL require reasonablenesthempart of CRAs. However, the
acts mention only non-exclusive examples of readsenass. Courts may find other
practices of CRAs unreasonable even though thegarmentioned specifically in the acts.

4.2.11 Failure of Disclosure of the Required Information under §1681g

Every CRA must make certain disclosures in accaréanith section 1681g. These
disclosures can be categorized into three categjorie

4.2.11.1. Disclosure of Credit Report
A CRA should disclose all of the following upon soimer’s request:

- All information in the consumer’s file at the tino¢ the request: except the credit
score is not required to be disclosed free of Edst;

- The source of information, except that the souafesformation acquired solely for
use in preparing an investigative consumer repattfar no other purpose?>

- The identification of each person who procured editrreport for employment
purpose or for other purposes during a two yeaiop@f5 or a one-year periétf

04 CIL Implementing Regulation, article 25(2) (Howeveo SAMA'’s standard issued yet.).
%% CIL Implementing Regulation, article 25(3).

%8 CIL Implementing Regulation, article 25(4).

97 CIL Implementing Regulation, article 26.

%8 CIL Implementing Regulation, article 27(3).

0% CIL Implementing Regulation, article 33.

"9 CIL Implementing Regulation, article 46.

"1 CIL Implementing Regulation, article 42.

"2 CIL Implementing Regulation, article 48.

315 U.S.C. §1681g(a)(1).

415 U.S.C. §1681g(a)(1)(B).

1515 U.S.C. §1681g(a)(2) (Unless under appropriaeottery procedures).
%15 U.S.C. §1681g(a)(3)(A)(i).

1715 U.S.C. §1681g(a)(3)(A)(ii).
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respectively'® including: natural or business naft&ddress and telephone
number?°

- The dates, original payees, and amounts of chegan which any adverse
characterization of the consumer is based, includethe file at the time of the
disclosure!

- Arecord of all inquiries received by the CRA dugitihe 1-year period preceding the
request that identified the consumer in connectidgth a credit or insurance
transaction that was not initiated by the consufffer;

- A statement that the consumer may request androbtaiedit scoré®?

- A summary of rights to obtain and dispute inforraatin consumer reports and to
obtain credit scoré&’ along with a toll-free number of nationwide CR&3a list of
all Federal agencies (with address and phone nymésponsible for enforcing any
provision of the FCRA?® and a statement that the consumer may have auflitio
rights under State laW’

- A statement that a CRA is not required to removaueate derogatory information
from the file of a consumer, unless the informatisnoutdated or cannot be
verified;?%and

- A summary of rights of identity theft victims if ¢y place fraud or active duty
alerts’?®

A CRA violates the FCRA if it does not include amfythe foregoing disclosures in the

credit report of a consumer. For instance, if thRACrefuses to include the source of
information, identification of each person who proed credit reports, and a record of all
inquiries or the like, it is a violation.

4.2.11.2. Disclosure of Credit Score

If a consumer requests a credit score, and the SRAthe business of producing credit

scores/*%such a disclosure should include the following:

18 15 U.S.C. §1681g(a)(3)(A) (This section does muplw if the user is “an agency or department of the
United States Government that procures the repom the person for purposes of determining thetelity
of the consumer to whom the report relates to wecaccess or continued access to classified intimmand
the head of the agency or department makes a wifitteling ... that the consumer report is relevanato
national security investigation of such agency epattment, the investigation is within the jurigtio of such
agency or department, there is reason to belieatecttmpliance will endanger the life or physicdksaof any
person; result in flight from prosecution; resaltthe destruction of, or tampering with, evidenelevant to the
Investigation; result in the intimidation of a potial witness relevant to the investigation; resultthe
compromise of classified information; or otherwiriously jeopardize or unduly delay the investayabor
another official proceeding.”); 15 U.S.C. 81681¢83C(i)-(ii); 15 U.S.C. § 1681b(b)(4)(A).

1915 U.S.C. §1681g(a)(3)(B)(i).

2015 U.S.C. §16819(a)(3)(B)(ii).

2115 U.S.C. §1681g(a)(4).

2215 U.S.C. §16819(a)(5).

%315 U.S.C. §1681g(a)(6).

2415 U.S.C. §16819(c)(2)(A) (This requirement iscdissed in details under another violation.).

215 U.S.C. §16819(c)(2)(B).

2615 U.S.C. §16819g(c)(2)(C).

2715 U.S.C. §16819g(c)(2)(D).

2815 U.S.C. §1681g(c)(2)(E).

2915 U.S.C. §1681g(d).

73015 U.S.C. §81681g(f)(4) (If the CRA is using crestibre developed by another person (without maatifia
or development), the CRA should provide the congsumith the name, address, and website of the dpiredo
person.); 15 U.S.C. §16819(f)(5)(A)(B).
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- A statement indicating that the information andddrescoring model may be
different than the credit score used by the lefitfer;

- A notice includes: the current credit score of ¢beasumer or the most recent credit
score of the consumer that was previously calcdlég the CRA for a purpose
related to the extension of creffit,the range of possible credit scores under the
model used® all of the key factors that adversely affected ¢hedit score of the
consumer in the model used, the total number offwkhould not exceed fo(i the
date on which the credit score was credte@nd the name of the person or entity
that provided the credit score or credit file upahich the credit score was
created”*® and

- The number of enquiries, if this factor is the Kagtor that adversely affects the
credit scord®’

A CRA violates the FCRA if it does not include amiythe foregoing disclosures along
with the credit score. For instance, if the CRA tntine inclusion of the fact that the number
of enquiries is the factor that adversely affedtexicredit score, it is a violation. Similarly, it
violates the FCRA if it omits inclusion of the read notice.

4.2.11.3. Disclosure of Credit Score by Certain fdage Lenders

If the user of a credit score is a person who gaged in arranging or making loans to
consumers in connection with an application ingthbr sought by a consumer for an open
or closed ended lodr® the user has to make the following disclosures:

- Acredit score that is obtained from a CRA, or wWaseloped and used by the user of
the information”°

- A notice to home loan applicant®*and

- A credit score generated by use of an automatedrumiing system other than the
credit score provided by CRAS!

3115 U.S.C. §16819g(f)(1).

3215 U.S.C. §1681g(f)(1)(A).

3315 U.S.C. §1681g(f)(1)(B).

3415 U.S.C. §1681g(f)(1)(C).

3515 U.S.C. §1681g(f)(1)(D).

73615 U.S.C. §1681g(f)(1)(E).

3715 U.S.C. §16819(f)(9).

%15 U.S.C. §16819(g)(1).

3915 U.S.C. §1681g(g)(1)(A)().

74015 U.S.C. §1681g(g)(1)(D) (Provides, “In conneatiwith your application for a home loan, the lendrst
disclose to you the score that a consumer repomigegncy distributed to users and the lender used in
connection with your home loan, and the key factdfscting your credit scores. The credit scora édmputer
generated summary calculated at the time of thaesigand based on information that a consumer tirgor
agency or lender has on file. The scores are basediata about your credit history and payment pate
Credit scores are important because they are wsassist the lender in determining whether you olillain a
loan. They may also be used to determine whatdsteate you may be offered on the mortgage. Csedites
can change over time, depending on your conduet, Yyour credit history and payment patterns chaage,
how credit scoring technologies change. “Becausestiore is based on information in your creditdmistit is
very important that you review the credit-relatatbrmation that is being furnished to make suie @ccurate.
Credit records may vary from one company to anottlieyou have questions about your credit score¢her
credit information that is furnished to you, contde consumer reporting agency at the addressedeyghone
number provided with this notice, or contact thedker, if the lender developed or generated theitcsedre.
The consumer reporting agency plays no part indé@sion to take any action on the loan applicatiod is
unable to provide you with specific reasons for tlezision on a loan application. If you have gquesi
concerning the terms of the loan, contact the lef)de
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A user of credit score violates the FCRA if he doesdisclose the credit score used to
make a decision. Likewise, the user of an automatederwriting system other than the
credit score provided by CRAs must disclose thelitseore that is used. The user violates
the FCRA, too, if he does not provide the home laplicants with the required notice.

A Comparative Assessment

Under the CIL, disclosure of a credit report shaanldude all information in the files of
consumers’*awhich usually contain the followings:

- Consumer’s personal information;

- Consumer’s financial information;

- Public records informatiofi**

- Persons who have requested the credit report dthenfast two years;

- and any other information may affect the creditamdy or creditworthiness of
consumers™

A CRA violates the CIL if it refuses to disclosd afr part of the information in the
consumer’s file.

When comparing the two acts, the CIL does not rmentt all most of the required
disclosures under the FCRA. Yet, most of the reglidisclosures under the FCRA are
complex and very detailed. | think the CIL draftimgequesting all of the information in the
file without singling out every item is less comyplddowever, at least the following items
should be added to the CIL to achieve the goatsedfit reporting laws:

- A source of information;

- A summary of rights;

- A summary of rights of identity theft victims; and

- Government agencies contact information that asspaesible to enforce the laws.

4.2.12 Failure to Adhere to the Conditions and Forms WherDisclosing

Disclosures, as mentioned above, must be in aceoedaith the FCRA concerning the
conditions and forms. Failure to adhere to the ¢mm$ and forms may give rise to liability.

A- Reqguesting Proper Identification

First, the FCRA requires a CRA to request propeniification of consumers before
disclosing any informatiof’> The purpose is so consumers’ personal informatsn
confidential.

B- Writing
Second, disclosure generally must be in wrififfgNevertheless, a CRA may disclose

information in forms other than writing, provideuetforms are authorized by the consumer
and available from the CRA! The FCRA provides examples of the forms as inguers

4115 U.S.C. §16819(g)(1)(B)(i)(ii).

"2CIL Implementing Regulation, article 43.

"3CIL Implementing Regulation, article 43.

"4CIL Implementing Regulation, article 18.

4515 U.S.C. §1681h(a)(1) (And that the consumer mis to contact a State or local consumer protactio
agency or a State attorney general (or the equivereof) to learn of those rights.).

%15 U.S.C. §1681h(a)(2).

4715 U.S.C. §1681h(b)(1).
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disclosure’*® by telephoné?® by electronic means? or by any reasonable means available
from the CRA* A CRA may disclose the information in the preseatan accompanying
person with proper identification if the consumenquests s&

C- Personnel Training

Third, a CRA must provide trained personnel to akpto the consumer any information
released pursuant to the FCKRA.

Thus, a CRA violates the FCRA when it disclosesnmfation to a consumer without
obtaining proper identification. If the disclosusemade to another person because of failure
to request a proper identification, the violatienevident. However, one may argue that a
CRA may be violating this rule, too, even if thesadosure is made to the consumer himself
but without requesting proper identification to yedis identity. A CRA violates the FCRA
if it discloses information to consumers in a foatlmer than writing without consumer’s
authorization. A CRA violates the FCRA if it refisséo permit an accompanying person
with proper identification from being present dgridisclosure of the consumer’s file. A
CRA violates the FCRA if it does not provide train@ersonnel to help consumers
understand the disclosed information. Since thelifipsions of personnel are not
mentioned, the triers of fact must revert to thetam of industry to determine whether a
CRA'’s personnel are qualified. Similarly, a CRA haites the FCRA if it provides personnel
without proper training or when personnel numbeénssifficient to handle the tasks.

A Comparative Assessment

Similarly, the CIL requires CRAs to affirm the idip of the requesting persdf® This
requirement covers all persons including consum®IGRA violates the CIL if it discloses
information without proper identification. Althougthe CIL does not require CRAs to
request proper identification in other disclosunader the CIL, one should read the articles
together to reach this conclusion. Even if one esghat articles should not be read together,
consumers may bring actions against the CRAs utdegeneral negligence theory in the
case of providing their information without propéentifications.

The CIL is silent about the forms of disclosurejshany form of disclosure meets the
legal requirements. | suggest that a provision Ehde added to clarify the form of
disclosure should satisfy the disclosure purposéieh is understanding the content of the
credit report - or at least the form of disclosoogresponds to the consumer’s request. For
instance, a written disclosure may not be sufficiem a blind consumer without verbal
explanation. Similarly, a verbal disclosure may mat enough for a consumer whose
memory is fading. When a consumer requests a spéaifn of disclosure, the CRA should
deliver the disclosure in the requested form, #dily available, after conducting reasonable
procedure to ensure the confidentiality of the peas information.

The CIL is silent, too, regarding permissibility tife presence of an accompanying
person with proper identification if the consumeguests so. Nevertheless, this should not
be an issue. A CRA should protect itself by regangssigned written permission from the
consumer to avoid any subsequent allegations by ctirssumer that his confidential

%815 U.S.C. §1681h(b)(2)(A).

4915 U.S.C. §1681h(b)(2)(B).

5015 U.S.C. §1681h(b)(2)(C).

5115 U.S.C. §1681h(b)(2)(D).

%215 U.S.C. §1681h(d).

5315 U.S.C. §1681h(c).

S4CIL Implementing Regulation, article 27.
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information has been released in the presence athanperson without his approval. The
CIL generally requires CRAs to hire qualified pemsel regardless of their positioffSA
CRA violates the CIL by hiring unqualified persohngowever, since the qualifications of
personnel is not mentioned, the triers of fact nmestert to the custom of industry to
determine whether a CRA’s personnel are qualified.

4.2.13 CRA’'s Failure to Conduct Reasonable Reinvestigationof Disputed
Information

CRAs are required to conduct a reasonable reimatgiif>® of disputed information
within thirty days of receipt of a dispuf?’. Although a CRA may not be liable for inaccurate
information in the consumer’s report after follogia reasonable procedure, the CRA may
be held liable if it does not reasonably reinvestiiga consumer’s disput®

After receiving the consumer’s dispute, the CRA triusndle the dispute reasonably.
The CRA can avoid the need for reinvestigation kyeting the disputed informatidn’
Otherwise, the CRA must conduct a reinvestigaffrgorrect or delete any inaccurate
information’®* and provide notice of the results of the reingggton’®? One of the most
important steps involves the furnisher of disputgdrmation’®® The CRA must contact the
furnisher of the information and provide all relavanformation regarding the dispute
submitted by the consumé&¥. The furnisher of disputed information, in turnpstd conduct
an investigation of the disputed information andvite the CRA with its determinatidf
Part of the required investigation procedure isetidew all relevant information regarding
the dispute provided by the consumer through tha &R

A commentator argues the current practice of CRAHe U.S. does not meet the legal
requirements of the FCRA in providing all relevarformation’®’ The CRAs use ACDY®
through processing disputes using the e-Oscar ra{Steelectronically’’® The ACDV
transmits the information received from the consteme furnishers using standardized
dispute code$’* The information is then reduced to two digit codfesvhich a 100 pages
complaint or one page complaint is the same regssdbf different circumstanc€$.Not all
documented, relevant information provided by thestmners is forwarded to the furnishers
of information!”® Therefore, the furnishers are likely to review thi@rmation in their files,
which is different from what the consumers providadd respond with the same wrong

"S5CIL Implementing Regulation, article 3.
756 NATIONAL CONSUMER LAW CENTER supra note 17, at 167 (“Courts in juries’ instructioneeat
“reinvestigation” and “investigation” as the sarsenm”.).
5715 U.S.C. §1681i(a)(1)(A).
"8d. at 398.
5915 U.S.C. §1681i(a)(1)(A).
%015 U.S.C. §1681i(a)(1)(A).
%115 U.S.C. §1681i(a)(5)(A)(i).
9215 U.S.C. §1681i(a)(6).
9315 U.S.C. §1681i(a)(2)(A).
5415 U.S.C. §1681i(a)(2)(A).
%515 U.S.C. §1681s-2(b)(1).
%615 U.S.C. §1681s-2(b)(1)(B).
57 NATIONAL CONSUMERLAW CENTER, supranote 17, at 156.
"8 ACDV stands for Automated Consumer Dispute Vertfima A sample can be found in appendix C.
:2 NATIONAL CONSUMERLAW CENTER, supranote 17, at 179.
Id.

1|d. at 176.
772 |d

773|d.
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information/’* The commentator argues this form of reinvestigaisounreasonable and can
be actionable, although courts prefer to addressigbue on a case-by-case baSi©ne
approach is that not forwarding the documents o ftirnishers is not a violation of the
FCRA.’® In contrast, another approach is that not forwaydthe documents to the
furnishers is a violation of the FCRA’ The commentator argues, too, that treating
acceptance of this procedure as reasonable heipisHars escape liability by conducting a
superficial investigation. Furnishers in this case required only to make sure their files
have the same information as the first time the@pred to the CRAS’® Upon receipt of a
furnishers’ confirmation, the CRAs, in turn, confirthat the information in their files is
accuraté.”® This result does not respond to the consumerdsganitiating dispute$®

Thus, a CRA violates the FCRA if it does not harttikee consumer’s dispute reasonably.
The following are examples of unreasonable reingaton:

- When the CRA does not have reasonable procedwantiuct reinvestigatioff-

- When the CRA merely tells the recipients of thalitreeports that the information is
disputed without further reinvestigatiéff;

- When the CRA does not reinvestigate and ignoresdghsumer’s dispute;

- When the CRA does not contact the furnisher ofdisputed information with the
disputed information and all relevant informatiGh;

- When the CRA does not check the original sourcessaalditional sources to verify
the disputed informatioff*

- When the CRA does not contact a third party tofyehie information, if the original
source is unreliable for any reasén;

774 Id.

51d. at 177.
78 Karmolinski v. Equifax Info. Services LLCIV.04-1448-AA, 2007 WL 2492383 at * 4 (D. Or. §u28,
2007) (The judge said, “I find that Trans Unioredldre to adopt blanket policies of contacting dhparties,
such as ERS, and providing creditors with copiesalbfdocuments received from consumers cannot be
considered willful failure to comply with § 1681&b
""" Saenz v. Trans Union, LL®21 F. Supp. 2d 1074, 1083 (D. Or. 2007) (Thertcagreed with another
courts’ decisions and said, “exclusive reliancefumishers of credit information and standardizedcpdures
such as partial matching logic may not be justifeette the credit reporting agency receives notie the
consumer disputes information contained in his er bredit report.”);Dixon-Rollins v. Experian Info.
Solutions Ing CIV.A. 09-0646, 2010 WL 3749454 at * 4 (E.D. P2010) (The court held, “Based upon this
undisputed evidence, a reasonable jury could hameleded that the material submitted by Dixon-Rwallivas
relevant to the status of her debt, and Trans Unigligently and willfully failed to forward it t&CCB for
verification.”).
Zz NATIONAL CONSUMERLAW CENTER, supranote 17, at 177.

Id.
®01d. at 176.
81 Cyshman v. Trans Union Carfl15 F.3d 220, 226 (3d Cir. 1997) (The court h&imilarly, the jury could
have concluded that seventy-five cents per investg was too little to spend when weighed against
Cushman's damages.”)
8210 the Matter of Equifax Inc 96 F.T.C. 844 at * 96 (1980) (“... providing natdtion to the recipient
companies which inaccurately or incompletely sethféthe disputes by the consumers”).
783 Chiang v. Verizon New England In&95 F.3d 26, 38 (1st Cir. 2010) (The court hé&lfla CRA fails to
provide “all relevant information” to a furnishahen the consumer has a private cause of actiomsighe
CRA ...").
84 Cushman115 F.3d, at 224-25 (The court held, “We assuméHe sake of argument, as the Seventh Circuit
concluded, that the costs of requiring consumeoném agencies to go beyond the original source of
information as an initial matter outweigh any pdignbenefits of such a requirement.”); FTC OfficBtaff
Commentary 16 C.F.R. § 611 (2).
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- When the CRA does not review the provided documeas all relevant
information?®®

- When the automated system of the CRA does not theeFCRA’s requirements
such as not forwarding the all relevant documerdsiged by the consumé&f’

- When the CRA does not delete, modify, or corree iticorrect or unverifiable
information; or

- When the CRA reinvestigates but after the requiirad limit.

A Comparative Assessment

Similarly, under the CIL, consumers have the rightlispute any information in their
files concerning how accurate, complete, and updétes. The CRA has to investigate the
disputed information within thirty days of recedgtthe dispute’®® The CRA must notify the
furnisher of the disputed information, and providewith all relevant information and
documents within five day$® The furnisher has only ten days to respond todikputed
information’®° If the furnisher does not respond within the tifimit, it is presumed the
consumer’s dispute is correct. Upon the expiratbrien days with no response, or upon
receipt of the response within the period, the CiRS to make a decision within seven
days’®* If the result of the investigation favors the comer in whole or in part, or the
information is unverifiable, the CRA has to deletamodify the disputed information within
two days’®? The CRA has to notify the consumer of the investan procedure within
fifteen days from the date of dispdt&.Finally, once the CRA makes a decision, the

consumer needs to be notified of the result ofrikiestigation within five day§>*

A similar problem arises concerning the reasonassrof the investigation procedure.
SIMAH'’s system in Saudi Arabia was developed by &gn Credit Agency in the U.S.;
therefore, SIMAH's practice should be the same RA£in the U.S. American CRAS assign
codes describing the dispute without forwarding #wtual documents provided by the
consumer. This practice may be considered unreboby the trier of fact®

85 Olwell v. Med. Info. BureguCIV. 01-1481 JRTFLN, 2003 WL 79035 at * 5 (D. MinJan. 7, 2003) (The
court held, “Nonetheless, a reasonable jury could that the procedures followed by MIB and Lincoln
Benefit - specifically, the failure to contact ddes sources - were unreasonableS)yoager v. Credit Bureau
of Greater St. Petersburg, F|e608 F. Supp. 972, 976 (M.D. Fla. 1985) (The cbetd, “Therefore, it simply
became unreasonable to rely solely upon FMCC'ssepttatives, who obviously had a biased viewpomnt,
verify the plaintiff's classification in the rep@ssion category.”).

86 Saenz 621 F. Supp. 2d, at 1082 (The court stated, “4enay conducting a reinvestigation is further
required to conduct its own review of the “relevariormation” it received from the consumer.”).

87 Carvalho v. Equifax Info. Servs., L.L,.688 F. Supp. 2d 1089, 1100 (N.D. Cal. 2008). (Tbert held,
“However, the Court notes that while there is ntegarical rule requiring reporting agencies to Idisyond
the furnishers of credit information in conductiagreinvestigation, the agencies also are not edtits a
matter of lawto rely on such furnishers using the CDV systertEthphasis in original)Xsorman v. Experian
Info. Solutions In¢.07 CV 1846 (RPP), 2008 WL 4934047 at * 6 (S.D.NNov. 19, 2008) (The court held,
“Given the standard articulated @ushmanand Experian's claimed sole reliance on the in&tion it received
from HSBC, a jury could conclude that Experian did reinvestigate Plaintiff's dispute in accordandth the
requirements of 15 U.S.C. § 1681.”") (Emphasis igioal); Carvalhg 588 F. Supp. 2d, at 1100.

88 CIL Implementing Regulation, article 47.

89 CIL Implementing Regulation, article 48(1).

90 CIL Implementing Regulation, article 48(1).

91 CIL Implementing Regulation, article 48(2).

92 CIL Implementing Regulation, article 48(3).

93 CIL Implementing Regulation, article 49(1).

94 CIL Implementing Regulation, article 49(2).

95| contacted SIMAH regarding this issues but | oid get response.
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A CRA violates the CIL in the following cases:
- When the CRA refuses to initiate an investigation;
- When the CRA conducts the investigation but excéleelsime limit;
- When the CRA fails to notify the furnishers of thisputed information;
- When the CRA fails to provide the furnisher withralevant information;

- When the CRA fails to delete or modify the dispuitgfdrmation that is unverifiable
or incorrect; or

- When the CRA fails to notify the consumer of thikdiwed procedure or the result of
the investigation in a timely manner.

When one compares the FCRA and the CIL, one cadwda that there is no difference
between the two acts in regard to investigatiorc@dare. The similarities between the two
acts are as follows:

- Both acts require an investigation to be conduetighin thirty days;

- Both acts require following procedure in conductingestigation. However, unlike
the FCRA, the CIL does not require the procedurbdgaeasonable. Nevertheless,
reasonableness is an implied requirement in ang ifdkere is no legal standard to
be followed. Thus, courts in Saudi Arabia will cmes reasonableness when
deciding whether or not the CRA is liable becausés@rocedure;

- Both acts make the CRA liable if it does not conhtde furnisher of disputed
information with all information relevant to thesgute;

- Both acts make the CRA liable if it does not revign@ provided documents and all
relevant information; and

- Both acts make the CRA liable if it fails to deletemodify the disputed information
in case of unverifiability or incorrectness of sueformation.

On the other hand, the FCRA allows CRAs to avoidestigation by deleting the
disputed information upon receipt of a consumeispate. However, the CIL does not
include such a provision but rather it has the sppo The CIL prohibits CRAs from
deleting negative accurate information from theditreeport after the investigation result
proves its accuracy? It is not clear whether or not CRAs can deleteatigg accurate
information if there is no dispute at all. The FCRAs no comparable clause prohibiting
deleting negative accurate information. The Clpmach tends to protect the interest of
users of credit reports so they become aware ofnaggtive information of the consumers
and can consider it when extending credit.

4.2.14 Reinsertion of Deleted Information

Reinsertion of deleted information in the consumdite or credit report can be willful
or negligent. In a case of willful reinsertion, CRAsually believe the deleted information is
a result of unverifiable information, which thencbenes verifiable. In this instance, the
furnisher of the deleted information must providecetification that the information is
accurate and complef?’

9% CIL Implementing Regulation, article 48(4).
9715 U.S.C. §1681i(a)(1).
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A commentator notes the form of this certificatimnnot specified. She argues the
certification must contain an individualized deteration of the reinserted items. She
believes blanket forms furnishers provide with theeekly or monthly reports undermine
the purpose of requiring certification of completes and accuracy. When the furnishers
provide blanket certifications accompanying hundredthousands items, no one can assure
the reinserted items are verified as complete andrate’*®

Deleted information may be reinserted negligentithe consumers’ files or reports.
The FCRA requires CRAs to maintain reasonable phoes to prevent deleted items from
reappearing in the consumers'’ files or rep6its.

One commentator argues the problem of reappeaianatributable to the furnishers
and the CRAs. Unless the furnishers of credit im@tion delete unverifiable or incorrect
information from their internal files, it is likelthe deleted information will appear again.
Further, the practice of CRAs in the deletion efiis is not reasonable as a means to prevent
the reappearance of deleted information. The CR&$opn soft-deletion, which does not
erase the information completely from their data¥35 Sometimes the soft-deletion is
linked to a time limit, in which the deleted infoation appears again after expiration of that
time 8 A court held that a CRA's practice of soft-delatior cloaking, which allows for the
reappearance of deleted information after one yeanreasonabl&?

Thus, a CRA violates the FCRA if it reinserts deteinformation into a consumer’s file
or report without obtaining a certificate from tluenisher of the information, confirming the
accuracy and completeness of the reinserted it€hes CRA violates the FCRA if it fails to
implement a reasonable procedure to prevent thmpesmance of deleted information.

A Comparative Assessment

Under the CIL, once the information is deleted frira consumer’s file, a CRA cannot
reinsert the information without a resolution frahe Credit Reporting Dispute Resolution
Committee (CRDRCJ?®

Because of the short period that furnishers havertvide responses to disputes,
information likely is deleted frequent®}* However, such deletion is not because of
inaccuracy of credit information, but because daged responses. Thus, most of the deleted
information is likely to be reinserted in credie after verification. When the law requires
each reinsertion to be approved by the Committemyerburdens the Committee with work
that can be performed by CRAs. Moreover, it progitteconsumers ultra-protection against
CRAs. A comparison of the FCRA and CIL revealsFH@RA is better in treating this issue.
Complicating the reinsertion process is likely mopede the credit reporting industry as a

798 NATIONAL CONSUMERLAW CENTER, supranote 17, at 187.
9915 U.S.C. §1681i(a)(5)(B)(i).
:gi NATIONAL CONSUMERLAW CENTER, supranote 17, at 185-86.

Id.
802 Cousin 246 F.3d, at 368 (The court held, “... it is incienb on the consumer reporting agency to
permanently delete and cloak the erroneous infoomat. Trans Union offers no reason why, as a enaif
law, cloaking for only twelve months is a reasoeaptocedure, especially when it could have easigked
any adverse information permanently and when ita aitness conceded that in retrospect the twelvatmo
cloaking procedure may have been unreasonable.”).
803CIL Implementing Regulation, article 52.
804 The period in the FCRA is 25-30 days dependingvben the CRA sends the information to the furnisher
(the CRA is required to send the information witfiie days), and 10 days in the CIL.
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whole. The FCRA seems to balance industry’s intergsthe flow of information, by way
of reinsertion, and consumers’ interest in reqgitime maintenance of reasonable procedures
to prevent reappearance.
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4.3. Sub-Chapter B: Other Breaches

Under this sub-chapter, | will present breaches ity be performed by different violators.
This category includes CRAs, furnishers, users,a@hdrs.

4.3.1. Acquiring Credit Information for No Permissible Pur poses

Acquiring credit information for no permissible pose is one of the main breaches of
the FCRA. If the breach satisfies the elementspmasemer is entitled to compensation.
Section 1681n (a)(1)(b) provides “in the case ability of a natural persorfor obtaining a
consumer reportinder false pretenses or knowingly without a pesiis purposgactual
damages sustained by the consumer as a resulteofatlure or $1,000, whichever is
greater.®°(Emphasis added). The FCRA enumerates the perfeigsibposes under section
1681b as discussed earlt&?.

Section 1681n (a)(1)(b) provides remedies for coress injured by willful acquiring of
a credit report for no permissible purpose. Secli681n (b) provides additional remedies
for CRAs injured by their clients’ acquirement of caedit report for no permissible
purpose€’®’ One can call this right statutory indemnificatidine statute provides CRAs with
a right to collect from users of credit reports wever judgment is entered against CRAs
because of users’ acts.

To test whether this duty has been breached, oméoc& at the purpose for which the
report is obtained. Permissible purposes are eraietertherefore, any other purpose is
impermissible. Some examples of impermissible psepo are found in the FTC
Commentary, the FTC Staff letters, and courts d@tssas in the following sections.

4.3.1.1 Impermissible purposes
A. In Connection with Litigation

Obtaining a credit report for litigation purposesch as assessing consumer’s ability to
pay a judgment, outstanding judgments, previouslé®, employment records, locating
jurors or witnesses, or attacking other partiesddsility, is impermissiblé®® In addition,
the court held an attorney does not have a lediéirbasiness need, within the meaning of
the FCRA, to obtain credit reports on opposingiparin litigations to force the opposing
party to settle the cad®’

B. In Connection with Investigations

A private investigator has no permissible purpaseltain a credit report on consumers
for issues not related to credit, insurance, orleympent purpose¥? In addition, credit

80515 U.S.C. § 1681n (a)(1)(b).

806 Seepp. 86-88.

80715 U.S.C. § 1681n(b) (Provides, “Any person whoaiist a consumer report from a consumer reporting
agency under false pretenses or knowingly withoyteemissible purpose shall be liable to the consume
reporting agency for actual damages sustained éyctimsumer reporting agency or $1,000, whichever is
greater.”) (Emphasis added).

808Anenson,supra note 441, at 441; FTC Official Staff Commentary Q6~.R. § 604 (3)(E)(4)Klapper v.
Shapirq 154 Misc.2d 459, 465 (N.Y. Sup. Ct. 1992) (Thertdeld that obtaining a credit report to impugn
plaintiff's credibility is an improper purpose).

80%Bakker v. McKinnon152 F.3d 1007, 1012 (8th Cir. 199&eller, 758 F. Supp., at 781 (One must
distinguish this purpose from obtaining a credjpaw for litigation related to credit reports orr foollection
purpose, which are permissible. A court held thatreditor’'s obtaining of a credit report to verifijat
information had been correctly recorded is a pesiiis purpose.).

819-TC Official Staff Commentary 16 C.F.R. § 604 (3(@E).
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reports cannot be obtained by non-governmental ggenfor the purpose of locating a
suspected crimindi*

C. Checking Titleholder

Courts held that user’s accessing a credit regatformer client to check the titleholder
is not a permissible purpose under the FC®A.

D. Locating Concealed Assets

Obtaining a credit report to find concealed asiset®t a permissible purpo8€.A court
held that obtaining the credit report of a husbahdse wife is indebted to the defendant is
not a permissible purpo&¥

E. In Connection with Marketing

Courts held that supplying a credit report to theg® want to target consumers with

their products and services is not a permissibipgme®'®

F. Collecting a Debt of a Related Person

A debt collection agency has no permissible purpos#btain a credit report on a spouse
to collect debts owed by the other spouse wherespimeises are not joint holders of the
account?®

G. Establishing a Financial Profile on a Defendan®ag of a Criminal Investigation

Obtaining a credit report of a defendant in a anahicase to establish a financial profile

as part of an investigation of a wire transfernipérmissible and results in suppression of
1 817
It.

H. Developing Additional Private Financial Information

Obtaining a credit report by an asset search fonte purpose of developing additional
private financial information about a target grdop the firm’s clients is not a permissible
purpose®

8LIETC Official Staff Commentary 16 C.F.R. § 604 (3)@.

81Goodby v. Wells Fargo Bank, N,A99 F. Supp. 2d 934, 939 (S.D. Ohio 2008).

8%Thibodeaux v. Ruperd96 F. Supp. 2d 585, 592 (S.D. Ohio 2001).

$4d. at 591.

85Trans Union Corp. v. F.T.C81 F.3d 228, 234 (D.C. Cir.1996) (This purposeusd be distinguished from
pre-screening practice, which is a permissible psep in which the creditors purchase lists of djeali
consumers and provide them with firm offer of cteafi insurance.); 15 U.S.C. § 1681b(c)(1)(b)(i)diRdes,
“consumer reporting agency may furnish a consumgont relating to any consumer pursuant to subpapg
(A) or (C) of subsection (a)(3) in connection withy credit or insurance transaction that is ndiatad by the
consumer only if ..the transaction consists of a firm offer of creditinsurance’ [Emphasis added].This
purpose should be distinguished from pre-screepiagtice, which is a permissible purpose, in whica
creditors purchase lists of qualified consumersgnodide them with firm offer of credit or insurang.
81%Cappetta v. GC Servs. L,.B54 F. Supp. 2d 453, 461 (E.D. VA, 2009).

817people v. Warmy$61 N.Y.S.2d 111 (1990).

818Commonwealth v. Source One Asso436 Mass. 118, 125 (2002).
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I. In Connection with Marriage

Obtaining a credit report for marriage-related jmsgs is not a permissible purpose. A
mother obtaining of a credit report of a prospexton-in-law is a violation of the FCRA?

J. In Connection with Divorce Proceeding

A spouse has no permissible purpose to obtain @ditarport on the other spouse to
determine missing joint marital assets before aingudivorce proceedings. A court held
that obtaining a credit report for the purpose etedmining money and property for divorce
proceeding constitutes a violation of the FCEA.

K. Procurement of Credit Report for Third Parties

A person, with no relationship to a consumer, hagparmissible purpose to obtain a

credit report on the consumer at the request bird party®*

L. Securing Custody or Child Support of Child

A parent’s obtaining of the other parent’s creépart in order to secure custody of a
child is not a permissible purpo%e.

M. In Connection with Tax Collection

Tax collection agencies, other than Internal ReeeBearvice (IRS) have no permissible
purpose to obtain credit reports because the FGRAans apply to credit accourits.Yet,
they have a permissible purpose after getting #idgaxhaving the same effects of a judgment
or having a judgment because the IRS becomes #arrgdthat casé*

N. In Connection with Consumer’s Relatives of Thirdties

Obtaining a credit report on a consumer's relatiiesiot a permissible purpo%e.
Nonetheless, when relatives or third parties havelaionship to the transaction such as
being liable for the account, then a permissiblppse exist§°

O. In Connection with Insurance Claims

Although obtaining credit reports for insurance emiting is a permissible purpo?e?,
obtaining credit reports in connection with inswr@arclaims is not a permissible purpose.
Therefore according to the prevailing opinion, tleen insurance-related purposes is allowed
except insurance underwritifief It cannot be argued that insurance claims mayteded

81%hillips v. Grendahl312 F.3d 357, 363 (8th Cir. 2002).

820Cole v. Am. Family Mut. Ins. G410 F. Supp. 2d 1020, 1023 (D. Kan. 2006).

8215cott v. Real Estate Fin. Grou@s6 F. Supp. 375, 383 (E.D.N.Y. 1997).

822Rodgers v. McCullougl296 F. Supp. 2d 895, 903 (W.D. Tenn. 2003) (Thidifferent from obtaining credit
report for a child support by a governmental agemdych is a permissible purpose.); 15 U.S.C. §1148)(4);
15 U.S.C. § 1681b(a)(5).

823FTC Official Staff Commentary 16 C.F.R. § 604 (3)(2

82ETC Official Staff Commentary 16 C.F.R. § 604 (3)#).

82FTC Official Staff Commentary16 C.F.R. § 604 (3)®B).

82FTC Official Staff Commentary 16 C.F.R. § 604 (3)®A).

82/ETC Official Staff Commentary 16 C.F.R. § 604 (3)(O.

828rTC Official Staff Commentary 16 C.F.R. § 604 (3)@.
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under “legitimate business need” because the bssineed exists to include purposes other
than credit, insurance underwriting, or employnmampose$?®

P. Media Usage
A media reporter has no permissible purpose toimlataredit report for an investigative
magazine articl&*

Q. Personal Reasons

Obtaining credit report for personal reasons suctoaatisfy someone’s curiosity is not
a permissible purpogé!

R. Employment of a Relative

Obtaining a credit report on a consumer’s relatit@sconsider the consumer for a
promotion is not a permissible purpose as the ivelaperson is not a party to the
employment®?

A Comparative Assessment

Unlike the FCRA, the CIL does not provide a list pdrmissible purposes but rather
requires consumer’s approval to obtain his or medit report. No purpose is mentioned in
the CIL. The rules of the CIL and its ImplementRggulation are as follows:

- The CIL provides that “A user may obtain a copyacdonsumer credit record from
companies subject to a written consent of the aoest*

- The Implementing Regulation of the CIL states, fadit reporting agency shall
verify the identity of a requester of a credit rend the purpose of request.”

- A user “must certify not to use the information farrposes other than the disclosed
purposes ¥*

- The CIL Implementing Regulation states that “credforting agency is not allowed
to issue a credit report unless ... upon requesthefuser and approval of the
consumer®°

- The CIL bans using credit reports for unlawful mges or for a purpose other than
purposes described in the &.

829°TC Official Staff Commentary 16 C.F.R. § 604 (3)@.

894.D.1.A. Corp. v. McGraw-Hill Ing 34 F. Supp. 2d 612, 617 (S.D. Ohio 1998) (Thertceld, obtaining a
credit report to investigate credit reporting inalysn an article in a magazine is impermissiblepgmse under
the FCRA.).

8lyohay v. Alexandria Employees Credit Uni@27 F.2d 967, 974 (4th Cir. 1987) (The court helet
obtaining a credit report for personal reasons titomas a violation of the FCRA. The court did nligclose the
nature of the reason in this particular case); FOfficial Staff Commentary 16 C.F.R. § 604 (3)(E)(5)
(Obtaining credit reports for impermissible purposan be either truthful, by stating an impermigspgurpose

in the certification, or under false pretenses, digting permissible purpose other than the intended
impermissible purpose. In addition to the civilbiity, the FCRA imposes criminal liability for oéining
credit report under false pretenses accordingdtisel5 U.S.C. § 1681q.).

832zamora 811 F.2d, at 1370 (The court held, “Nothing ia #CRA indicates that a consumer credit report for
“employment purposes” may be obtained on any peater than the actual individual whose employment
being considered.”).

833 CIL, Article 5.

84 CIL Implementing Regulation, article 28.

835 CIL Implementing Regulation, article 29 and 39.
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- The CIL places a burden upon CRAs to investigatepthrposes of requesting the
credit reporf®’ Even though CRAs have to investigate the purpdsesvhich a
credit report is requested, the CIL is not clearwdmat constitutes permissible or
impermissible purposes that need to be investigated

From the foregoing, it seems that any businessgseérjs acceptable in contrast to using
the credit report for other purposes such as paftsamd other non-business purposes. The
CIL also prohibits the use of credit reports fonfsmermissible or non-disclosed purpo%&s.
Nevertheless, requiring CRAs to investigate in® plrpose is meaningless because the CIL
links every obtainment of a credit report to th@rapal of the consumer. Under the CIL, it
is a violation to obtain a credit report of a camsn without his approval, regardless of the
purpose of the obtainment even though CRAs neéuvastigate the purposes. Thus, a user
violates the CIL if he uses the credit report fgouapose other than the disclosed purpose.
Since no specific purpose is mentioned in the @ihe can conclude that using a credit
report for any purpose is lawful so long as thescmner's approval is obtained and the
purpose is disclosed.

Although the CIL sheds no light on the permissimeposes in the first place, the Code
of Conduct of SIMAH indicates the purpose must beéekvant purpose to assessing
creditworthines§>° The practice of SIMAH cannot be taken as an im&gtion of the CIL
or its Implementing Regulation; however, SIMAH lihs heritage of SAMA'S registry. It is
very close to the decision makers in SAMA, and unitee umbrella; therefore, SIMAH’s
practice is very important in shedding light on theaning of some terms of the CIL.

The difference between the FCRA and the CIL is evid Even the FCRA sets out
specific permissible purpos&¥. It provides more flexibility by allowing CRAs taupply
credit reports in many circumstances without apar@é consumers. In addition, the FCRA
allows CRAs to issue credit reports in any unspettitircumstances with an approval from
the consumer.

In contrast, the CIL seems inflexible in its pratidn of issuance of any credit report
without consumer’s approval. There are some cirtantgs in which credit reports are
needed, and in which obtaining consumer’s apprisvahpractical. For instance, in the case
of national security, proper authorities may nes@dcess credit reports of some suspects.
These should be obtained without the suspectsoappor even knowledge. In addition, the
CIL is not clear on the purposes under which aitregort may be obtained.

| believe that the FCRA approach is better than @k approach. If consumer’s
approval is required in every situation, then sewiin the CIL that govern the purposes are
meaningless. Moreover, requiring approval everyetimay result in a load of needless
paperwork and extended procedures, which resudostly wasted time that will be passed
on to consumers. Requiring more than what is nacgss impractical and may result in
non-compliance or fictitious compliance in someesag-inally, the CIL should be revised to
specify permissible purposes.

835 CIL, Article 12.

87 CIL Implementing Regulation, article 25/3.

88 CIL Implementing Regulation, article 39.

839 SIMAH, Code of Conduct, 1(27) (Provides, “(i) thmirpose of assessing the creditworthiness of a
Consumer in connection with an application for apgnan account by such Consumer or a review of the
account of the Consumer; (ii) the purpose of agsgdhe creditworthiness of a Consumer as a Guarant
connection with an application for opening an actdoy a Consumer or a review of the account of such
Consumer or a review of the creditworthiness of @msumer; or (iii) Any other purpose(s) permitted
SAMA.").

84915 U.S.C. § 1681b.
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4.3.2 Failure to Truncate Expiration Date or Credit Card and Debit Card Digits

No person is allowed to print on the receipt ofeansaction more than the last five digits
of debit or credit cards or the card’s expiratiaated** This restriction applies when the
means of printing the receipt is electronic. If thembers of debit or credit cards or
expiration dates are to be printed using non-edeatr methods, then no compliance is
required®*? The purpose of this restriction is to limit theacikes of identity theft, which is
an increasing thre&t? This violation is one of the most litigated issussler the FCRA**
The term “no person” includes individual, partn@psicorporation, trust, estate, cooperative,
association, government or governmental subdivisipmgency, or other entif§)> Thus,
liability arises when a governmental agency, faraple, prints a receipt of a transaction for
a consumer without truncation of the expirationedat required digits. Similarly, liability
arises when an online merchant emails transactanfirmation without truncation of
expiration date or required digits.

4.3.2.1._Location of Printing

Defendants use different strategies and argumerntgdumvent this rule. For instance,
courts are divided on whether this requirement iappto receipts of phone or online
transactions. A court rejected the argument thatapplication of this rule is limited to
traditional printed receipts at the point of sahel ahat it does not apply to over-the-phone
transactions where the receipt is mailed but isr@ceived in a physical locatiéf® Another
court took the opposite position and held thatdaations over the phone or online are not
protected because receipts are not printed “apdiiet of the sale or transactioff”. When
taking into consideration the language of the FCRAge can clearly conclude that
transactions, other than on-site, are not withia ¢efinition. The main purpose of this
requirement is to protect consumers from identhgftt Protection from identity theft
purpose will be frustrated if such a conclusioaésepted. The risk of identity theft through
phone or online transactions is greater than thraugsite transactions.

84115 U.S.C. §1681c(g)(1) (Provides, “... no person #wepts credit cards or debit cards for the titisaof
business shall print more than the last 5 digitgshef card number or the expiration date upon acgipe
provided to the cardholder at the point of the salansaction.”.

#4215 U.S.C. §1681c(g)(2) (Provides, “This subsectitrall apply only to receipts that are electronicall
printed, and shall not apply to transactions inalhihe sole means of recording a credit card oit deiod
account number is by handwriting or by an imprintopy of the card.” For example, printing morerttihe
last five digits or expiration date through handimg, imprinting, or copying is exempted from this
restriction.).

843NATIONAL CONSUMERLAW CENTER, supranote 17, at 380; Federal Trade Commission & Sytey¥#ederal
Trade Commission Identity Theft Survey Repbi2003 (Loss of individuals from identity théfit 2003 is $5
billion, number of victims is 9.9 million persorsss to business is $47.6 billion, and victims $@dout 297
million hours to resolve their problems.).

#44d.

855 U.S.C. §1681a(b).

84Enhrheart v. Bose CorpCIV.A. 07-350, 2008 WL 64491 at * 4 (W.D. PanJd, 2008) (The defendant
printed the expiration date on the receipt and edait with the merchandise. The court held that (tkem
[point of sale] has been applied to denote a timenoevent, as opposed to a location ... and theggerpf the
FCRA is to prohibit the unnecessary inclusion afisiéve credit card information on customer recgighe
relevant factor is not where the receipt is proglide the cardholder, it is that the protected imfation is
wholly unnecessary in the context of providing atomer receipt and its inclusion on such receiptmatter
where the customer receives it, can lead to idetitift.).

847Shlahtichman v. 1-800 Contacts In69 CV 4032, 2009 WL 4506535 at * 2 (N.D. Ill. @2, 2009) (The
court held, an e-mail order confirmation is notitted to the protection because it is not providédhe point
of the sale or transaction.).
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4.3.2.2._Definition of Printing

Courts split on whether Internet transactions atkimthe definition of “print”. A court
held that printing includes “publishing informatioby use of any means, which covers
Internet transactior§® In contrast, another court relied on the plain mieg of the word
and limited the application of “printing” to tandgbprinting, thus excluding emailed receipts
from the definitiorf*® Although it is difficult to tip the scale towarche approach or the
other, remedial statutes are to be construed ligéf® Construing “printing” tangibly
ignores the current usage of “printing” with int#slg printing such as printing from
Microsoft Word to PDF files for example. When cansig “print” liberally, one may
achieve the purpose of the FCRA to protect fromntide theft, for which the Internet
constitutes the main threat. Finally, if the vigatis willful, then the actual damages are
presumed upon violation of the statutory duty. Ef@me, there is no need to prove actual
damages in order to recover statutory damé?jes.

A Comparative Assessment

Under the CIL, no rule is mentioned regarding tik@ctation of expiration dates or digits
of debit or credit cards. This may be attributedh® limited usage of credit cards in Saudi
Arabia®? This limited usage decreases chances of idemtitft tn Saudi Arabia, therefore,
legislators may have thought that adding such ldetauld make the CIL complicated. This
excuse seems unpersuasive, considering most Saoks lare already complying with the
requirement to truncate digits. If adding this regment to the law is troublesome, it could
be added to the Code that SAMA is going to issue.

4.3.3 Establishment or Extension of Credit During AlertsPeriod

Establishment or extension of credit during inital extended alert periods without
reasonable verification is a violation of the FCRAo reasonable procedures and policies to
affirm the identity of the requester are follow&dIn the case of extended alerts, a user must

84%Romano v. Active Network In@9 C 1905, 2009 WL 2916838 at * 2 (N.D. Ill. $eB, 2009) (The court
held, “it is apparent that the use of the word rigriwas merely used to convey the meaning of phbigp
information rather than imprinting ink on a piedepaper that is generated by a machine or elecmevice”).
849Shlahtichman 2009 WL 4506535at* 3 (The court held, “e-mail confirmations are rptnted receipts ...
and in the absence of a statutory definition, atcgluwould use a term's plain meaning”).

80 Tenney v. Springer21 Mich. App. 47, 53 (1982) (The court held ttay reach this conclusion “liberal
construction of a term” because the summary prangsdtatute is remedial in nature and should Instceed
liberally.).

81 Ramirez v. Midwest Airlines In637 F. Supp. 2d 1161, 1168 (D. Kan. 2008) (Dedandailed to trunk the
expiration date from the receipt, the court hehdt t'In sum, the lack of ambiguity in the plain ¢arage of the
statute as well as the coherency and consistenttyeafichotomous statutory scheme reflects thabavisg of
actual damages is not required to recover thetetgtdamages permitted under § 1681n(a)(1)(A) wildul
noncompliance case”).

852 Credit cards in Saudi Arabia are limited for tvemsons: first, strict banks’ requirements in isguinedit
cards such as employment condition; second, mestitccards are interest-based credit cards, whiokt m
people avoid because of its prohibition in Islad@i@. Debit cards cannot be used as credit cardmiime
purchases in Saudi Arabia yet.

8315 U.S.C. § 1681c-1(h)(1)(B)(i);15 U.S.C. § 1681c-1(h)(2)(B) (both provide, “No prospective user of a
consumer report that includes an initial [or extended] fraud alert or an active duty alert ... may establish a new
credit plan or extension of credit, other than under an open-end credit plan ... in the name of the consumer, or
issue an additional card on an existing credit account requested by a consumer, or grant any increase in credit
limit on an existing credit account requested by a consumer, unless the user utilizes reasonable policies and
procedures to form a reasonable belief that the user knows the identity of the person making the request™.).
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contact the consumer in person or through the aoass designated contact methods to
affirm the identity of the consum&®

The FCRA requires CRAs to adopt procedures toraftlre identity of the person who
requests establishing or extending credit. Path@fprocedure is that users must contact the
consumer if he or she provides a telephone numbenvie or she requests that the alert be
placed®® If no telephone number is provided, then a reasiengerson test is applicable.

Since the aim of the FCRA is to protect consumearslusion of alerts without the
consumer’s request may not violate the FCRA. A GRauspicion of identity theft of a
consumer is a reasonable justification to placetsaalen a consumer’s file without her
request>®

A user of credit reports violates the FCRA if theeu does not utilize reasonable
procedures to affirm a consumer’s identity in aditand active duty alerts. Similarly, it is a
violation if the user does not contact the consumeperson or through the consumer’s
designated contact methods to affirm the identitthe consumer to establish a new credit
plan, extend credit, issue additional credit camd®xisting credit card accounts, or increase
the credit limit of existing credit accounts.

A Comparative Assessment

Under the CIL, no such rules exist. | believe thegislators have two options to
determine the scope of legislation. The first api®to limit the statute to what the country
needs in the short and medium terms without addetgils related to issues the country is
not facing and is not expected to face in the sborhedium term as legislators are able to
amend the statute when the need arises. Addingdetelils may incur expenses the private
sector is going to pass on to consumers withoueatiactual need. The second option is to
broaden the scope to fit the country’s need indhg term even for issues that the country is
not facing and not expected to face in the shomedium term. | believe taking one position
or the other is inappropriate. Legislators may swifrom one position to the other if the
public interest ultimately rests on one of themaregess of short or long terms need.
Nevertheless, in this situation, since identityftthe an increasing practice worldwide, |
believe rules regarding identity theft are necgssarthe age of Internet and technology,
thus, the CIL should include articles regulatingntity theft prevention.

4.3.4.  Failure to Provide Investigative Consumer Reports-elated Disclosures

A persoffis not allowed to procure or cause an investigat®mort to be procured
unless he makes certain disclosures to the consbefierehand>® The person must disclose
in writing, no later than three da§s,to the consumer that an investigative consumeartep
including information as to his character, geneeglutation, personal characteristics, and

85415 U.S.C. § 1681c-1(h)(2)(B); 15 U.S.C. § 1681c-1(h)(1)(B)(i) (The FCRA exempts open-end credit from
this requirement and does not require users tzeitprocedures other than its usual procedureseakcthe
identity of the consumer.).

8515 U.8.C. § 1681c-1(h)(1)(B)(ii).

8CBaker v. Trans Union LLC, CV 07-8032-PCT-JAT, 2009 WL 4042909 at * 4 (D. Ariz. Nov. 19, 2009) (The
court granted summary judgment for the defendant and held, that 1681c-1 “[b]y its terms does not regulate a
CRA's placement of a fraud alert on a consumer's account without the consumer's permission™).

#Includes any person according to the definitionttef FCRA, which covers wide variety of people and
entities.

%¥%5 U.S.C. §1681d.

85915 U.S.C. §1681d(a)(1)(A).
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mode of living, whichever are applicable, may bedef&® and that the consumer has the
right to further disclosure®?!

After procuring an investigative report accordingtiie above procedure, a person must
provide, upon a consumer’s written request, a cetend accurate disclosure of the nature
and scope of the investigation requesféd’he disclosure must be in writing, no later than
five days, from the date of the consumer requestram the date of the report request
whichever is latef®® The nature of the information should be informatirelated to
character, general reputation, personal charatiterend mode of living. The scope of the
report should be the type and number of people avhdo be interviewed by the collector of
the information such as friends, relatives, empisyetc 2%

Thus, a person violates the FCRA if he or she gpexcor causes an investigative report
to be procured without disclosing the preparatibthe report to the consumer. The person
does not have to receive the investigative repatrtabmere request, even if cancelled later,
constitutes violatio®® The person also violates the FCRA if he does movige the
required disclosures in a timely manner. Similahg, violates the FCRA if he does not
provide the disclosure in writing. The person vietathe FCRA if he does not disclose the
complete and accurate nature and scope of thetigaten. Disclosing the information
contained in the report, or disclosing the namemteiviewees is not requiré® The only
requirement is to disclose the nature and the sobfiee questions about the consunféfs.

However, violation of these rules is not sufficigatestablish liability. The person is
immune from liability if he proves, by a prepondera of evidence, that he maintains a
reasonable procedure to comply with these rfiffeBor example, if a person procured an
investigative report but failed to provide the riegd disclosure within the required time
because of labor strike, the trier of fact may fthdt the employer followed a reasonable
procedure to comply with this section.

Employers or other users of investigative reporésg mequire all employees to provide
waivers of these rights in order to avoid the FCRatice requirement. Upon hiring, an
employer may request a waiver of the rights ofa®tn the case of an investigative report,
to be used at a later tifi&’. However, | agree with the FTC staff that this kfdwaiver is
invalid because it constitutes unfair practiceadldition, rights that are created by a federal
statute cannot be waived unless the statute ettplsovides otherwisé&’°

A Comparative Assessment

Under the CIL, an investigative report does nosexiherefore, no provisions cover the
issues related to investigative reports. Infornratielated to character, general reputation,
personal characteristic, and mode of living is eset from the scope of the Ci(*

85015 U.S.C. §1681d(a)(1).

8115 U.S.C. §1681d(a)(1)(B).

86215 U.S.C. §1681d(b).

86315 U.S.C. §1681d(b).

8FTC Official Staff Commentary 16 C.F.R. § 606 (6).

88EEQC. v. Video Only IncCIV. 06-1362-Kl, 2008 WL 2433844t * 9 (D. Or. June 11, 2008) (The court
held, “The damage to the privacy right is firstlicttd when a person starts gathering data for reswwmer
report, even if no oral or written report is evetidered to the requester”).

85 15 U.S.C. §1681g(a)(2) (It is not required to Hise the name of interviewees if the investigatieport
information is obtained solely for the purpose ofiavestigative report and used for that purpose.).

85715 U.S.C. §16819(a)(2).

%15 U.S.C. §1681d(c).

899NATIONAL CONSUMERLAW CENTER, supranote 17, at 552.

870Carson, FCT Staff Opinions (June 3, 1971).

871CIL Implementing Regulation, article 18.
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4.3.5. Failure of Disclosure or Providing Consumer’s Summey of Rights

The FCRA requires different persons to disclosgrovide consumers a summary of
their rights in different circumstances under thet.AFailure to disclose or provide a
summary of rights may give rise to liability. FCR&gulations create two models of a
summary of consumer’s rights. One is regarding ggreummary rights and the other is
regarding identity theft. Use or distribution oe#ie models constitutes compliance with the
FCRA requirement&’?

4.3.5.1._General Consumer’s Rights Summary
General consumer’s rights summary includes thevoig:
- Consumer has the right to know if information is file has been used against him;
- Consumer has the right to know what is in his file;
- Consumer has the right to ask for a credit score;
- Consumer has the right to dispute incomplete ardneate information;
- CRAs must correct or delete inaccurate, incomptatenverifiable information;
- CRAs may not report outdated negative information;
- Access to consumer’s file is limited,;
- Consumer must give consent for reports to be peavid employers;
- Consumer may limit prescreened offers of creditiasdrance;
- Consumer may seek damages from violators;
- Identity theft victims and active duty military pennel have additional right&’
- Consumer may have additional rights under statesi4 and
- The method by which a consumer can contact, aralrobtconsumer repdtt®

A summary of consumers’ rights should be provideddisclosed in the following
circumstances:

- Upon a consumer’s request of file disclostife;
- To users of a credit report for an employment psej36’

- Before taking an adverse action in an employmentexa, the user must provide to
the consumer a summary of consumer rigfits;

- After taking an adverse action in an employmenti&xn the user must provide to
the consumer a summary of consumer rights withieetbbusiness days of consumer
request’®

-  Before starting procurement, a person who procoresauses procurement of an
investigative report must provide to the consumsuramary of right&§2°

87216 C.F.R§ 698.2 (a).

83 PFull details of the model of summary of consumersights available at:
http://www.ftc.gov/bep/edu/pubs/consumer/creditAs gdf

87415 U.S.C. §1681g(c)(2)(D).

87515 U.S.C. §1681g(c)(1)(B)(v)-(Vi).

87915 U.S.C. §16819(a).

87715 U.S.C. §1681b(b)(1)(B).

87815 U.S.C. §1681b(b)(2)(B)(i).

87915 U.S.C. §1681b(b)(3)(B)(ii).

85015 U.S.C. §1681d(b)(a)(1)(B).
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- After an adverse action is taken against the coesffth
- Once every twelve mont/{&?

- Every twelve months, an additional report must bevided if the consumer is
unemployed® receives public welfare assistan®or has reason to believe that his
file contains inaccurate information due to fratrd;

- After notification of a debt collection agency &#iited with a CRA that a
consumer’s rating may be or has been adverselgtatfg®®

- Inthe case of disclosure of a credit sctfe:

4.3.5.2._Identity Theft Victims’ Rights Summary

Similarly, FCRA regulations require that a summafyights be provided to a victim of
identity theft.

- A consumer has the right to ask a nationwide CRpldce fraud alerts in his file;

- A consumer has the right to free copies of thermtdion in his file

- A consumer has the right to obtain documents redatdo fraudulent transactions
made or accounts opened using his personal infamat

- A consumer has the right to obtain information frardebt collector;

- If a consumer believes information in his file résdrom identity theft, he has the
right to ask that a CRA blocks that informationnfrdiis file; and

- A consumer also may prevent businesses from regoiiformation about him to

CRAs if he believes the information is a resulidsntity theft®®®

This summary of rights should be supplied to thescmer when he contacts a CRA
expressing the belief that he is a victim of idgrtieft3&°

Accordingly, the FCRA is violated in the followirmrcumstances:

- A CRA does not provide a summary of rights uponscwner’s request of file
disclosure;

- A CRA does not provide a summary of rights to auesging user of a credit report
for an employment purpose;

- A user of a credit report for an employment purpdses not provide to an applicant
a summary of rights within three days before takidgerse action;

- A user of a credit report for an employment purpdses not provide to an applicant
a summary of rights after adverse action is takére user violates the FCRA if he
does not provide it within three business days adr@sumer’s request;

- A person does not provide to a consumer a summianglats within three days
before procuring an investigative report;

8115 U.S.C. §1681j(b).

88215 U.S.C. §1681j(a)(1)(A).

85315 U.S.C. §1681j(c)(1).

83415 U.S.C. §1681j(c)(2).

89515 U.S.C. §1681j(c)(3).

856 15 U.S.C. §1681j(b).

85715 U.S.C. §16819(f)

88 Full details of the summary of the model of consum rights are available at
http://www.ftc.gov/bcp/edu/microsites/idtheft/comsers/rights.html as 03/20/2011.

83915 U.S.C. §16819(d)(2).
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- A person does not provide to a consumer a sumnfarghds within three days after
taking an adverse action;

- A CRA does not provide to a consumer a summarygbits within three days after
notification of a debt collection agency affiliatedth a CRA that a consumer’s
rating may be or has been adversely affected;

- A CRA does not provide a summary of rights with #menual disclosure within
fifteen days;

- A CRA does not provide a summary of rights with #uglitional report once every
twelve months if the consumer is unemployed, rexepublic welfare assistance, or
has reason to believe the file at the agency castmiaccurate information due to
fraud;

- A CRA does not provide a summary of rights withctbsure of a credit score;

- A CRA does not provide to a consumer a summarygbts, within three days, after
an alert is placed.

A Comparative Assessment

Providing a summary of rights of consumers under @L is only required when a
consumer disputes information. If the investigatghows the consumer’s dispute is not
correct, the CRA is required to provide a summdrgamsumer rights, along with the result
of the investigation of inaccurate information,more than five days from the conclusion of
the investigatio’®® The wide range of circumstances in which a summaérjghts is given
under the FCRA shows the deficiency of the CIL.

My suggestion is even beyond the scope of the FAORAIggest requiring CRAs and
users to provide a summary of rights to a consumtemever a consumer contacts them for
any cause. For the sake of efficiency, the formdelivery does not have to be always
written, but can be written, verbal, or an elecitpiepending on the seriousness of the
issue. However, CRAs and users should be exemptedthis requirement if the summary
has been given to the consumer before in resportbe same concefit*

4.3.6. Furnishing False Information with Malice or Willful Intent

The FCRA preempts state laws to the extent thagethaws are inconsistent with the
FCRA. Preemption affects laws relating to the resgulities of persons who furnish
information to CRA$%? On the other hand, the FCRA allows claims in “tregure of”
defamatior?®® invasion of privacy’* or negligenc®” if malice or willfulness is provefr®

89 CIL Implementing Regulation, article 49(2)(B).

891 For instance, when a consumer contacts a CRA g$&imreinvestigation of a dispute, a summary ghts
should be given to the consumer. Nevertheless, wiherconsumer follows up with the CRA regarding the
same dispute later, the CRA does not have to pedviich again with this summary of rights.

89215 U.S.C. § 1681t(b)(1)(F).

893 BLACK’s LAW DICTIONARY, supranote 163 (Defamation is, “The act of harming teputation of another
by making a false statement to a third person.”).

894 BLACK’S LAW DICTIONARY, supranote 163 (Invasion of privacy is, “An unjustifiekploitation of one's
personality or intrusion into one's personal atiégi actionable under tort law and sometimes under
constitutional law™.).

895 BLACK’s LAW DICTIONARY, supranote 163 (Negligence is, “The failure to exerdtse standard of care that
a reasonably prudent person would have exercisadsimilar situation; any conduct that falls belthe legal
standard established to protect others againsasanmable risk of harm, except for conduct thattieritionally,
wantonly, or willfully disregardful of others' righ”).

89% 15 U.S.C. § 1681h (e); McClursypranote 408, at 273.
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For those claims to be preempted, they must bedbasenformation disclosed pursuant to
the FCRA requiremenf§’ This preemption provides qualified immunity for &8 users,
and furnishers of information in exchange for disahg information pursuant to the FCRA's
provisions®®® This qualified immunity is not applicable whengalinformation is furnished
with malice or willful inten®® Courts view these seemingly contradictory sectionthe
FCRA differently.

4.3.6.1. Preemption

Preemption can occur in one of three ways. Expticiemption occurs when Congress
clearly states federal law preempts state law.dRmeeemption occurs when federal law is
enacted in an area of law and leaves no room &be sw. Conflict preemption occurs when
federal and state laws are in conflict and caneatlonciled®®

Before the 1996 amendment of the FCRA, the issyge¥mption was clear in the eyes
of courts.?®* The FCRA provided for preemption of state law th#bwed claims for
defamation, invasion of privacy, or negligence lbdase information disclosed pursuant to
the provisions of the acf”

However, in the 1996 amendment, the FCRA added va Imaitation on furnisher
liability, which led to a split of the court8® Section 1681t(b) provides, “No requirement or
prohibition may be imposed under the laws of arateSf® It further states the FCRA “does
not annul, alter, affect, or exempt any person exttbjo the provisions of this title from
complying with the laws of any State ... except te éxtent that those laws are inconsistent
with any provision of this title, and then only tile extent of the inconsistency> Most
important is the part that relates to furnisheliliy in section 1681t(b)(1)(fj°®

The courts follow one of three approaches in intipg those sections and the
relationship between them.

A- Temporal Approach

The “temporal approact®’ applies the sections in different time periodsatoid the

apparent conflict. Under this approach, section 11®3(1)(f) applies to claims after
consumers notify the CRA of the inaccuracy. Secfié81h(e) applies before serving the

89715 U.S.C. § 1681h (e).

898 NATIONAL CONSUMERLAW CENTER, supranote 17, at 405.

8915 U.S.C. § 1681h (e).

%9 3ill A. Conrad,Preemption Under The Fair Credit Reporting A25 Ann. Rev. Banking & Fin. L. 579, 587
(2006).

901 Mark H. Tyson,State Law Furnisher Liability Claims and The FCRAe State of Confusip63 Consumer
Fin. L. Q. Rep. 19, 20 (2009).

%0215 U.S.C. §1681h(e) (Provides, “Limitation of liitly: Except as provided in sections §§1681n af81b
of this title, no consumer may bring any actiorporceeding in the nature of defamation, invasioprofacy,
or negligence with respect to the reporting of infation against any consumer reporting agency,usey of
information, or any person who furnishes informatio a consumer reporting agency, based on inféomat
disclosed pursuant to section 88 16819, 1681h68dm of this title or based on information disckbs® a
user of a consumer report to or for a consumemagaithom the user has taken adverse action, baseddle
or in part on the report, except as to false inftion furnished with malice or willful intent to jure such
consumer.”).

993 Conrad,supranote 900, at 581.

99415 U.S.C. §1681t(b).

99515 U.S.C. §1681t(a).

9% 15 U.S.C. §1681t(b)(1)(f) (Provides, “No requirarmer prohibition may be imposed under the lawamf
State (1) with respect to any subject matter reagdlaunder ... section 623 [§ 1681s-2], relating te th
responsibilities of persons who furnish informattorconsumer reporting agencies...”).

%97 Tyson,supranote 901, at 20.
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notice?®® Therefore, if a consumer wants to bring an actioder state law after discovering
the inaccuracy but before notifying the CRA, higicl is preempted by the FCRA unless he
proves malice or willfulness. However, if he brings action after notifying the CRA,
section 1681t(b)(1)(f) applies and the court mustsider the consistency of state law and
the FCRA in order to decide to enforce the state da preempt i£°° One court stated the
FCRA preempts state law claims when the furniskeewy or should have known of the
inaccuracy of the informatioft® In other words, state law cannot regulate issegarding
furnisher duties after a receipt of notice of inaecy, but it can regulate regarding duties
that precede its knowledd¥

Courts that follow this approach are split in rejto the notice element. Some courts
held the notice of dispute to furnishers can benfamyone€® Other courts held the notice
should be served to furnishers only through CRAs.

One commentator criticized this approach, pointimgt two flaws. First, section
1681h(e) applies only when the disclosed infornmatis pursuant to section 168%4,
section 1681h, or section 168¥rhof the FCRA. Therefore, if the disclosed inforroatis
not related to the those sections, section 1681dde¥ not apply and there is no conflict.
Second, section 1681s(2){B) regulates the “duty of furnishers of informatian grovide
accurate information”, and preempts state law. Es@nthe “temporal approach” failed to
provide the same preemption but limits the preeomptif section 1681t(b)(1)(f) to section
1681s(2)(b) and not to section 1681(s)(2) as a el

B- Total Preemption Approach

The “total preemption approaéhfound those sections irreconcilable. Thus, sectio
1681h(e) is completely preempted by section 16§(it){d). Under this approach, all state
law claims are preempted by the FCRA. Furthermarejer this approach, preemption
applies only to furnishers of information but notthe CRA®*® This approach concludes the
enactment of section 1681t(b)(1)(f) implies revamabf section 1681h(e). Because they are
conflicting, the latter revokes the earl?éf.Courts assume the FCRA does not preempt state
laws as section 1681t(a) provides, but section t{BBlprovides exceptions to the
assumption. The courts conclude that specific gioms override general provisions,

%8 Tyson,supranote 901, at 20; Conrasiipranote 900, at 590.

%% Ryder v. Wash. Mut. Bank, FB71 F. Supp. 2d 152, 154 (D. Conn., 2005) (Thetdueld, state law claims
based on actions of a furnisher of information rafte furnisher has received notice of inaccuraaiesheld
preempted by 8 1681t(b)(1)(F), while actions takefore notice has been received may not be preempte
°1% Conrad supranote 900, at 590.

911 Id.

%12 Ryder 371 F. Supp. 2d, at 154 (The court held, “Inportant to note that the notice referred to hemdn
not be from a credit reporting agency, as is reglio sustain a private cause of action under §4@8b) of
FCRA, notice may be received from the ... credibréing agency or from the consumer himself.”).

913 Harrison v. Ford Motor Credit Co2005 WL 15452 at * 1 (D. Conn. Jan. 3, 2005) (€bart held, “Under
this approach, plaintiff's state law claims are preempted insofar as they are based on Navy'sucobéfore
it was notified of the existence of a dispute BFRA.").

91415 U.S.C. §1681g (Provides, “Every consumer répgragency shall, upon request, and subject to H168
clearly and accurately disclose to the consumgrA(lLinformation in the consumer's file at the &nof the
request ..."”).

°1%15 U.S.C. §1681m.

91015 U.S.C. 81681s (2)(b).

917 Tyson,supranote 901, at 20.

918|d.; Conradsupranote 900, at 589.

%1% Tyson,supranote 901, at 21.
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therefore, section 1681t(b) impliedly revokes serti681h(ef*° One court held all state
law claims are preempted by the FCRA because thngi@es intended s6"

Another commentator finds this approach to be fhwBifferent sections or statutes
should be read to be both effective and valid. Aditwly, reading the FCRA'’s sections to
imply revocation of one section by another seci®rmlisfavored. There is no legislative
history to support such revocation, therefore, Wweutd not go this far?? In addition, he
finds the opposite of what they suggest when Caggleft section 1681h(e) unamended
while other sections were amendéd.

Implied repeal can be found when a new statutear@mmament covers the entire subject
matter of the older statute or creates irreconlglaonflict. None of these exists. Section
1681t(b)(1)(f) and section 1681h(e) cover differsmbject matters. Section 1681h(e) covers
the conditions and form of disclosure to consunnge section 1681t(b)(1)(f) covers the
relation to state law¥* The sections are reconcilable. Section 1681h(a) hE read to
preempt state laws that are not based on furniskatge information with malice or
willfulness. Section 1681t(b)(1)(f) can be readliow state laws to regulate consistent laws
regarding gathering, distributing, or using consumformation. Both sections regulate state
law claims but do not preempt all state law claifiis.

C- Statutory Approach

The third approach is called the “statutory apphdatinder this approach, the best
solution for reconciliation between the sectionsoigpply each section to a different set of
claims. Section 1681h(e) applies only to state commtaw claims, while section
1681t(b)(1)(f) applies to state statutory claimbefefore, there is no preemption against
state law claims but the furnisher may rely onisec1681h(e) to prove that his conduct is
not willful or malicious to avoid liability®® To prove this approach, some courts looked into
the effectiveness dates provided in the FCRA tackmie that it does not include common
law claims, as common law does not have dateshiir effectivenss?’ Other courts saw
the language of section 1681t(b)(1)(f) as dealinty avith responsibilities of furnishers,
which is too specific to preempt all state commem tlaims’2®

A commentator criticized this approach based orptai language of the FCRA. Under
section 1681t(b)(1)(f), no requirement or prohiitimay be imposed under state law. Thus,
allowing imposition of any kind of liability undex state common law claim is considered to
be against the plain language of section 1681Hl)(¥° The author asserts the U.S.
Supreme Court held the “requirement or prohibitiaméludes state statutes and common

920 Conrad supranote 900, at 588.

92 Campbell v. Chase Manhattan Bank, USA,.Ne@05 WL 1514221 at * 16 (D.N.J., 2005) (The cchetd,
“Congress wanted to eliminate all state causestidrarelating to the responsibilities of personsoviurnish
information to consumer reporting agenciesPircell v. Universal Bank, N.2003 WL 1962376 at * 5 (E.D.
Pa., 2003) (The court held, “We likewise find tlaaty state law claims based upon reports to cregiheies
are preempted in light of precedent as well aptam language of § 1681t(b)(1)(F).”).

922 Tyson,supranote 901, at 21.

923 Conrad supranote 900, at 602.

924 Id.

925|d. at 603.

926 Tyson,supranote 901, at 21DiPrinzio v. MBNA America Bank, N.2005 WL 2039175 at * 6 (E.D. Pa.,
2005) (The court held, “That Congress so delibéyatpecified thetype of state law claims prohibited under
this section suggests they did not want to profibistate law claims.” [Emphasis in original]).

927 Conrad,supranote 900, at 593effery v. Trans Union, LL273 F. Supp. 2d 725, 728 (E.D. Va., 2003).
%28|d. at 594.

929 Tyson,supranote 901, at 21.
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law. Therefore, a distinction between statutes@mmon law concerning FCRA sections is
not acceptablé®

Not all courts followed the three approaches dbsdriabove. Some courts held the
FCRA does not preempt all state claims but ignotieel apparent conflict of those
sections™! Other courts held the FCRA does not preempt aaie stlaim based on either
statute or common law as long as plaintiff allegesice or willfulness>?

D- Chosen approach

After appraising those approaches, the author edfer solution to resolve the conflict.
To determine the applicability of section 1681h{e¢, must take the limitation on the scope
of liability into consideration. This section apsi only when the consumer obtained the
information by users or a CRA, pursuant to sectib®81g, 1681h, or 1681m of the FCRA.
If the information is obtained pursuant to thesetisas, the FCRA preempts state common
law claims unless malice or willfulness involv&d However, if the consumer obtained the
information through other means, this section dugtsapply?>*

Pursuant to sections 1681g, 1681h, or 1681m ofFBRA, the duty of disclosure is
imposed only upon users and CRAs. Consequentlglodisre of information by furnishers
according to any section has no effect concerniegmption’>°

Section 1681h(e) provides qualified immunity forrfishers of information for state
common law claims, but does not preempt the cla@wwlified immunity is aquid pro
quo™® of requiring disclosure and can be overcome by ipmwnalice or willfulness, as
section 1681h(e) providé€d’ On the other hand, section 1681(s)(2) providesmpion for
all state common law claims related to furnishetsligations. Therefore, when a state law
claim is preempted by the FCRA, qualified immunigy not present, thus there is no
conflict.”®® Another commentator adds that section 1681h(e)beanead to preempt only
those state law claims similar to those enumeratadision of privacy, defamation, and
negligence® Also, section 1681t(b)(1)(f) means that state laasnot impose more duties
on fug)lgshers of information, but does not meant thimate laws cannot regulate other
issues.

This is the preferred approach, because this rgaithe FCRA:
- Applies both sections of the FCRA without renderamg of them meaningless;
- Limits the preemption to the necessary scope; and

- Achieves the goal of the FCRA in enforcing statuaesl common law claims to
protect consumers.

%014, at 22.

93! Conrad supranote 900, at 599.

932 |d

9%3d. at 583.

934 Tyson,supranote 901, at 22.

935 |d

93¢ B aCK’S LAW DICTIONARY, supranote 163. (Defines it as “Latin: something for sthing. An action or
thing that is exchanged for another action or trohgnore or less equal value; a substitute <theodist was
given as a quid pro quo for the extra business>").

%37 Tyson,supranote 901, at 22.

938 |d

939 Conradsupranote 900, at 604.

%0|d. at 606.

135



4.3.6.2._ Standard of Malice

Although Section 1681h(e) provides that the quedifprivilege is not available to those
who furnish false information with “malice or willf intent,” the section does not define
these states of mind. As a consequence, the teratice” is not consistently interpreted.
As one court has observed: “Courts are split oetiwr state or federal law governs the
meaning of ‘malice’ in § 1681h(ef** Courts that look to federal law rather than stave
“have suggested the actual malice standard...as@omjate definition.®*?

In New York Times Co. v. Sullivathe U.S. Supreme Court defined actual malice as
publication of a statement “with knowledge thatvis false or with reckless disregard of
whether it was false or not*? Overcoming the qualified privilege in 1681h(e) byying
actual malice is difficult. Proving negligence wddle comparatively simpl(‘-‘f“.14 Depending on
whether a court is guided by state or federal lawonsumer may need to prove ill will, bad
faith, or a conscious disregard for the truth a@r tiyhts of the other¥® Courts in some cases
have tried to lower the standard from malice toligegce. Their focus has been on the
reasonableness of the conduct of the CRA and retstate of mind“° One court held the
qualified privilege is overcome if the CRA fails tavestigate whether information is fals&’
Another court shifted the burden to the CRA to slio&'CRA had reasonable grounds to believe
in the truth of a false credit report in order tmbfit from the qualified privilegé?*®

A- Examples of Acts Support Finding of Malice

Courts consider the following acts as support fiedihg of malice or the equivalent of
malice:
949

- Reliance on a biased source of information withvikedge;
- Publication of material without a reasonable bémidelief in its truth?>
- Refusal to retract a false report or to issue aected report>* or

- Not waiting for clarification when it is needéd.

B- Standard of Malice in Defamation

In general, a common law defamation claim is in glantiff's favor. The falsity of the
statement and the harm to the reputation are dtadte presumptioft>

%1 Ross v. F.D.I.G 625 F.3d 808, 815 {4Cir. 2010).
942
Id.
%3N.Y. Times Co. v. SullivaB76 U.S. 254, 279-280 (1964).
944 Maurer,supranote 411, at 103.
945 |d
%61d. at 104.
947 |d
948 |d

949 Roemer v. Retail Credit Cd4 Cal. App. 3d 926, 937 (1975) (The court h&lhus, defendant does not
contest the fact that Mr. Kett, admittedly biasgdiast Mr. Roemer, was the primary source of tlierination
contained in the defamatory reports.”).

950 Bloomfield v. Retail Credit Cd.4 Ill. App. 3d 158, 172 (1973) (The court hefthis is not the negligence
standard which we agreed would not support a fopdihmalice, but, rather, one which suggests alessk
disregard for the truth or falsity of the publishredterial.”).

%1 Morgan v. Dun & Bradstreet Inc421 F.2d 1241, 1243. (5th Cir. 1970) (The ctett, “Cumulatively, the
refusal of the defendant to retract or to issuereected report on request is likewise evidencenalice.”).

%2 Dun & Bradstreet Inc. v. Robinsp@33 Ark. 168, 178 (1961) (“We hold there was sabsal evidence to
the effect that Mrs. Lawrence and Dun & Bradsteested with conscious indifference and recklessedard of
the rights of Robinson in publishing the reportMarch 3rd ...").
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a- New York TimeStandard: Proof of Actual Malice is Required tac®eer

Another issue that has affected the common lawndafian claim is the freedom of
speech® The U.S. Supreme Court held Mew York Times v. Sullivdii that First
Amendment protects a publisher from strict liapilfor defaming public officialsvho were
acting in their official capacitie§® Publisher is liable only if the public official sws
publication was done witlactual malic€®’ In Curtis Publishing Co. v. Buft® the U.S.
Supreme Court found that public figure status hadnbattained by a well-known collegiate
athletic directot’® and a former military officer of “some political gminence™®® The U.S.
Supreme Court said the athletic director “may haitained that status by position alone” and
the military officer “by his purposeful activity amanting to a thrusting of his personality into
the ‘vortex’ of an important public controversy, tbiboth commanded sufficient continuing
public interest and had sufficient access to thamaeof counterargument to be able ‘to expose
through discussion the falsehood and fallacieshef defamatory statement&®. Through its
decision inCurtis Publishing Co. v. Buttghe U.S. Supreme Court broadened the class of
plaintiffs who are subject to the standardNafw York Timed?

b- Application of New York Timego Private Citizens: Negligence v. Knowing or
Reckless Disregard:

Other courts extended the applicatiorNefw York Timeto cases where a private citizen
has been defamed in discussion related to pubficern®® In Gertz v. Robert Welch, I
the U.S. Supreme Court distinguished between ptiglices and private citizen$he court
held that a private citizen may be compensated afodefamation if he proves only
negligence, as non-public figures have no accesthdomedia to rebut the defamatory
statement® However, a private plaintiff who successfully sues for defdion under the
negligence standard cannot recover presumed otiymidiamages unless he also proves actual
malice—either in the form of knowingly or recklesslisregarding the trutPf®

Therefore, ifGertzis the standard, the private plaintiff cannot remopunitive damages
merely by showing common law malice. The plaintifist meet thé&ew York Timestandard
and show there is actual malice in order to ohpainitive damage®®’

Onecommentator’s view is thdlhe U.S. Supreme Court has not addressed the didama
by non-media defendants y&8.The author asserts that the Court almost held@Ras are

953 Katz, supranote 407, at 789-90

954 Maurer,supranote 399, at 105.

955 N.Y. Times C9376 U.S., 283.

956 Maurer,supranote 399, at 105

%7 Katz, supranote 407, at 791.

98 Curtis Publ'g v. Butts388 U.S. 130, 155 (1967).

991d. at 135-136.

%014, at 140.

%114, at 155.

92 Katz, supranote 407, at 791.

93 Maurer,supranote 399, at 106.

%4Gertz v. Robert Welch Ind18 U.S. 323, 348 (1974).

95 Katz, supranote 407, at 795.

9¢ Maurer,supranote 399, at 105; Katsupranote 407, at 795.

%71d. at 107.

%8 The U.S. Supreme Court addressed the issue fatBui & Bradstreet Inc., v. Greenmoss Builders,Inc.
although the U.S. Supreme Court did not addref®iit non-media defendant perspective but as a meftte
public concern.
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not protected by the First Amendment. Most of tleui€s reasoning is that CRA activities
are pure commercial activities that are outsideist Amendment®®

c- Dun & Bradstreet Standard: Recovery of PresumedRumdtive Damage without
Malice is concern Allowed if the Defamation is NoMatter of Public Concern

The U.S. Supreme Court sharply changed its positiorequiring proof of malice in
order to recover presumed and punitive damagdé3uim & Bradstreet, Inc., v. Greenmoss
Builders Inc?’® The decision in this case allowed a private piiita recover presumed and
punitive damages in a defamation case althoughcheabmalice was shown, because the
defamatory statement was not a matter of publiccermc’7l The U.S. Supreme Court
focused on the content of the defamation rathar tha plaintiff’'s or defendant’s standing.
If the defamation is a matter of public concernisFiAmendment protection will be
recognized, and proof of actual malice is requitedvercome such protection. In this case,
the U.S. Supreme Court justices split, writing fodifferent opinions’?> However,
commercial speech may be granted First Amendmemégtion if it meets a four-part te<t

One commentator believes courts should not engagsdessing whether the issue is a
matter of public matter concern, as this will adouaden on the already overloaded judicial
system>’* He notes court engagement on the issue of a poiditer on arad hocbasis
would lead to uncertainty among CRAs as to whastitiies “a matter of public concern”.
This would have a chilling effect on the advancenuérthe industry.”

4.3.6.3. Willfulness Standard

Defining willfulness is an important issue becassme of the FCRA violations require
willfulness to be established. In two recent U.Gpi®@me Court decisionSafeco Insurance
Co of America v. Buff® and Edo v. GEICO Casualty C8’/ the U.S. Supreme Court
provided more guidance to the meaning of “willfide&’’® The U.S. Supreme Court decided
in favor of consumers and agreed with their intetgion of the FCRA that conscious
disregard of the law constitutes willfulness beeao$ the way the term is used in other

%9d. at 109.

°%Dun & Bradstreet Ing.472 U.S., at 786.

971 Katz, supranote 407, at 786.

9721d. at 796-97 (In the majority opinion, the U.S. Sampe Court found First Amendmeptotection in cases
involving public matters such aertz In addition, inDun & Bradstreet when the issue is purely a private
matter, the defendant is not entitled to protecti@nconcurring opinion said the case concernedieafer
matter, thus it was different fro@ertz which dealt with public matters. Although the carring opinion
agreed with the majority decision, justices beltktlat Gertz should be overruled. In a separate concurring
opinion, justices criticized the U.S. Supreme Casurtvolvement in a defamation case. They belietred this
led to two problems: a false statement about aipdigure is difficult to rebut given the high stdard of
showing actual malice, and this requirement of prgactual malice will lead to the destruction loé tpublic
figure’s reputation. They agreed thiaertz should be overruled. Dissenters, after analyzimg) eiticizing the
other opinions, believed th&ertzshould apply in this case.).

973 Maurer,supranote 399, at 110 (Four-part test: first, it mush@ern a lawful activity and not be misleading.
Second, then it must be determined whether thergoental interest is substantial. If both are pesijtthird
part then the court must determine whether thelagign directly advances the governmental interéstally,

it must be determined whether it is not more extenthan is necessary to serve that interest.).

97* Katz, supranote 407, at 805-06.

%|d. at 806.

97 safeco Ins. Co. of Am. v. BuB51 U.S.

9"Edo v. Geico Cas. Cp426 F.3d 1020, 1040 (2005).

978 McClure,supranote 408, at 278.
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statutory contexts’® The U.S. Supreme Court rejected the insurance anieg argument
that willfulness is different from recklessness andt construing willfulness to encompass
recklessness places an excessive burden on pre\ager users of credit information. The
U.S. Supreme Court defined recklessness as “afislolating the law substantially greater
than the risk associated with a reading that wageareless®®°

One commentator asserts that because the U.S.ri8eipogvered the standard and made
it easier for consumers to allege a violation & FCRA, this will lead to an increase of
litigation. The decision irSafeco Insurance Co of America v. Busrboth helpful and
harmful to the insurance companies. It is helpfubefining the standard of willfulness to
include recklessness because the standard is wbjgcassessetf™ The decision is also
harmful because it is ambiguotfs.

4.3.6.4. Tort Claims

A. Defamation, Invasion of Privacy, and Negligenceii@t

According to the chosen approach, liability for ateftion, invasion of privacy, or
negligence under section 1681h(e) is not preematetican be established in any one of
three ways.

a) When Tort Claims are not Based on the Required|@sce of Sections 1681g,
1681h, or 1681m

Qualified immunity applies if the disclosure is vagd by the FCRA, such as
disclosures pursuant to sections 1681g, 1681h,68dm. However, when a consumer
obtained the information in a way other than theuneed disclosure, he may bring an action
against any person if the information is fal&eln one case, a court held that a negligence
claim is not preempted, even if no malice or witiess is provert*

b) When Malice or Willfulness is Proven

Qualified immunity can be overcome by proof of im@&lor willfulness. A court held

that a defamation claim is not preempted by secti681h(e) if malice or willfulness is

proven?® Another court held that defamation or invasionpadfacy is not preempted if

979d. at 281.

%0d. at 288.

%L|d. at 294.

982 McClure, supra note 408, at 295; Travis S. Souza, Safeco Inser&@w Of America v. Burr: Defining
Notification Requirements and Willfulness Under frar Credit Reporting Act, 3 Duke J. Const. L. &I'p
Sidebar 29, 34 (2007).

93 Whitesides v. Equifax Credit Information Services,|125 F. Supp. 2d 807, 811 (W.D. La. 2000) (The
court held that a consumer might bring an actiodéfamation against a bank who reported false ndbion
to CRA even without proof of willfulness or maliegen the disclosure was pursuant to sections 168dause
section 1681g is related to CRA but not creditdrse court said, “... the acts of BOL, particularlyeth
reporting of the Whitesides account to consumeontépy agencies, do not fall within the ambit ofdbsures
considered by 1681h(e). Therefore, the necessityadice or willful intent is obviated. Accordingly,681h(e)
does not preclude any of Whitesides's claims.”).

%4 Edmonds v. Beneficial Miss In2005 WL 2361913, at * 2 (S.D. Miss. 2005) (The rtaeld, “The
purported negligence in that respect is clearlypreempted by the FCRA. Accordingly, summary judgtne
must be denied on Edmonds' negligence claim.”).

95 Carlson v. Trans Union, LLC259 F. Supp. 2d 517, 522 (N.D. Tex. 2003) (Thercdenied defendant’s
motion to dismiss the claim and held, “Under theuieements of § 1681h(e), plaintiff would be reeudirto
show actual malice or willful intent in this case.”
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malice or willfulness is prove®f° In addition, another court held that a negligecieém is
not preempted if malice or willfulness is prov&nh.

c) When the Information is Reported to Non-CRAS

The qualified immunity under section 1681h(e) candvercome if the person reports
the information to a party other than a CRA. Fatamce, when a creditor reports inaccurate
about the consumer to another creditor, the fuamighnot entitled to the qualified immunity
undegggection 1681h(e) because the immunity apmidg when the furnishing is to a
CRA.

B. Other Tort Claims

Some courts limit the qualified immunity of secti@681h(e) to torts in the nature of
defamation, invasion of privacy, or negligence. tthe nature of”, refers to a prohibition of
any actions similar to these actiofi.For example, slander is similar in its nature to
defamation as both claims protect the reputatiaghe©tort claims are not preempted by this
section such as:

- Intentional infliction of emotional distreS&
- Breach of contract; andt
- Breach of fiduciary duty??

A Comparative Assessment

Under the CIL, furnishers of information are notoaled to report information they
know to be inaccurate, or have a sufficient belfeft it may contain inaccurate dafa.
Therefore, knowledge of inaccuracy of informatiansafficient belief that the information
may contain inaccurate data suffices. Thus, no fpabamalice is required. In addition,
knowledge of inaccuracy is equivalent to the wiliiess requirement. Once the consumer
proves that the furnisher knows about the inacguriads considered a willful violation of
the CIL if he reports such information. Similarihe furnisher has violated the CIL if the

988 Dornhecker 99 F. Supp. 2d, at 931 (The court held, “Dornieecnd Sanchez may only bring the common
law actions alleged here by sufficiently pleadihgttAmeritech furnished false information to a agner
reporting agency with malice or willful intent tojure them.”)

%7 Thomas v. CitiMortgage Inc2004 WL 1630779, at * 2 (N.D. Ill. 2004) (Theurbheld, “Thus, common
law claims will not be pre-empted by the FCRA iktlplaintiff sufficiently pleads that the allegedska
information was communicated with malice or willfatent to injure the plaintiff.”).

%88 poore 410 F. Supp. 2d, at 573-74 (The court held, “HEwore's defamation claim is based on information
provided by a CRA to a prospective employer. Iha based on the disclosures to consumers requirder
section 1681g, 1681h and section 1681m. Nor igsied on informatiowlisclosed by a user of a consumer
report. Accordingly, Poore's state law defamatilame is not prohibited under section 1681h(e).”).

989 NATIONAL CONSUMERLAW CENTER, supranote 17, at 409.

99 Whitesides125 F. Supp. 2d, at 811 (The court held, “... thes @f BOL, particularly the reporting of the
Whitesides account to consumer reporting agendies)ot fall within the ambit of disclosures conset by
1681h(e). Therefore, the necessity of malice otfuliintent is obviated. Accordingly, 1681h(e) doaset
preclude any of Whitesides's claims.”).

%9 Larobina v. First Union Nat. Bank2004 WL 1664230, at * 4 (Conn. Super. Ct. 200f¢( court held,
“Moreover, the language of § 1681h(e) does notyapplpreempt common-law claims alleging a breach of
contract and is, consequently, inapplicable ...”).

992 5loan v. Green Tree Servicing LLZD05 WL 2428161, at * 3 (S.D. W.Va. 2005) “Theutcheld, “there is
nothing in the FCRA or its legislative history taggest that Congress intended these state lawsatisetion
[fiduciary duty breach] to be removable ...").

3 CIL Implementing Regulation, article 39(2).
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consumer proves the furnisher reported the infaonageven though he had a sufficient
belief that the information might contain inacceratata. Proof of knowledge is an easy
standard. When the consumer notifies the furniginer provides proof of the inaccuracy of
an item, the knowledge is established. Provingaefit belief is also straightforward. When
the consumer disputes an item, or provides ingafitcproof of inaccuracy of information,
the furnisher should review his record, and forrfiicgent belief of accuracy or inaccuracy.
If the furnisher ignores such procedure and doésawiew the dispute, it would be treated
as equivalent to forming sufficient belief of inacacy.

4.3.7. Furnishers’ Failure to Conduct Reasonable Investiggon of Disputed
Information

Furnishers of information must be involved in teénvestigation process with CRAY.
Consumers cannot bring an action against furnisiellesss notice of the dispute is provided
to the furnishers through the CRAS.One commentator notes that an unreasonable
procedure of reinvestigation conducted by CRAsuglotheir e-OSCAR system results in
ineffective reinvestigation by furnishers. Becaunsg all documented relevant information
that is provided by the consumers is forwardech® furnishers?® furnishers are likely to
review the information in their files, and respowith the same wrong information’
Subsequently, CRAs upon receipt of furnishers’ tordtion, confirm the information in
their files is accuraté® CRA's unreasonable procedure does not absolveshers from
liability if the furnisher knows more informatiorbaut the dispute from other sources such
as the consumer himself, which requires the fuetish conduct a thorough investigatin.
Furnishers of information violate the FCRA if thdwil to conduct a reasonable
investigation:°>° Unreasonable procedure includes the following:

- Failure to conduct an investigation at all;

- Checking the verification box in the special formoyided by CRAs without
reviewing the underlying disputé®*

- Failure to review readily available information pided by the consumers or from
previous complaint&?®

- Failure to report the result of investigation tbreltionwide CRAS?%

- Failure to go beyond the furnisher's own recordemhircumstances requité®

99415 U.S.C. 8§1681s-2(b)(1).

995 Chiang 595 F.3d, at 36 (The court held, “The statutepum view, creates a private right of action in §
1681s-2(b).”).

996 NATIONAL CONSUMERLAW CENTER, supranote 17, at 176.

997 Id.

998 Id.

999 Alabran v. Capital One BanlCIV.A. 3:04CV935, 2005 WL 3338663 at * 7 (E.D. Maec. 8, 2005) (The
court held, “... Capital usurped any obligation toxdoct a reasonable investigation upon receipt ®GRA

notices because it had at least clarifying infoiamativailable.”).

1000 The FCRA mentions “reinvestigation” with CRAs afidvestigation” with furnishers of information.
Courts, as discussed earlier, treat both termsahee in juries’ instructions.

1001 NATIONAL CONSUMERLAW CENTER, supranote 17, at 258.

1992 Alabran, 2005 WL 3338663 at * 7.

1093 Eyantash v. G.E. Capital Mortg. Services.|r@IV.A. 02-CV-1188, 2003 WL 22844198 a6-7 (E.D. Pa.
Nov. 25, 2003) (The court held, “FCRA requires thnisher to conduct an investigation regardingdtspute
and to report its findings accordingly ... Accordipgive conclude that Plaintiff has a private causaation
against G.E. Capital.”)Saunders v. Branch Banking And Trust Co. Of ¥26 F.3d 142, 150 (4th Cir. 2008)
(The court held, “In sum, given the evidence befirehe jury could reasonably conclude that BB & T
decision to report the debt withoahy mention of a dispute was “misleading in such a \aagl to such an
extent that it can be expected to have an advéfiesst.& [Emphasis in original]).
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- Failure to allocate reasonable time or personnigivestigate the dispufé®®
- Mere review of computer data without reviewing tneginal document$?®
- Failure to delete, modify, or block inaccurate imfiation°®’

- Failure to conduct the investigation within the eitimit;*°°®

A Comparative Assessment
Under the CIL, furnishers must be involved in tlenvestigation process with the
CRAs, t00:°°° Upon receipt of dispute notice from the consurtiex,CRA has to notify the
furnisher of the disputed information within fivays°*° of the following:
- The information is disputed by the consumer;
- Detailed information about the dispute; and
- Allinformation and documents relevant to the dispLinformation:’**

Upon the furnisher’s receipt of the notice, thenfsher has only ten days to respond to
the disputed informatiot?*? If the furnisher does not respond within the titimait, then
there is a presumption that the consumer’s disisuterrect:®*? If the investigation results in
favor of the consumer in whole or in part, or thiormation is unverifiable, the CRA has to

1004 \watson v. Citi Corp.2:07-CV-0777, 2009 WL 161222 A9 (S.D. Ohio Jan. 22, 2009) (The court held,
“The fact that Citibank did not contact ARS, butrelg relied on its own incomplete records, leads @ourt
to conclude that Citibank failed to comply with @sty to conduct a reasonable investigation afteeiving the
ACDV from Experian.”).

1005 Fisher v. Wells Fargo BankE043771, 2009 WL 2772887 at *(Tal. Ct. App. Sept. 2, 2009) (The court
held that requiring employees to finish 85 dispytes day may be found unreasonable and “a jurydctind
based on the above quoted evidence [the numbesiditds need to be finished daily] that defenddaifare

to conduct the requisite careful investigation weliful in that each time plaintiffs complained ththe
inaccurate delinquent mortgage payment informatmmtinued to appear ...").

109 35hnson v. MBNA Am. Bank, N267 F.3d 426, 431 (4th Cir. 2004) (The court h&lthe MBNA agents
also testified that, in investigating consumer dieg generally, they do not look beyond the infdaroma
contained in the CIS [Customer Information Systamd never consult underlying documents such asuatco
applications. Based on this evidence, a jury caelasonably conclude that MBNA acted unreasonably in
failing to verify the accuracy of the informationrtained in the CIS.”).

1007 Shames-Yeakel v. Citizens Fin. BaBK7 F. Supp. 2d 994, 1006 (N.D. Ill. 2009) (Theurt held, “The
genuine FCRA issue lies not in the reasonablenés€itizens' factual investigation but rather in the
reasonableness of its ultimate decision to repaihfffs' credit account as delinquent without actwledging
the disputed nature of their debt.”).

1998 Trikas v. Universal Card Servs. Cor851 F. Supp. 2d 37, 44 (E.D.N.Y. 2005) (The tbeid, “Although
the Bank may have started its investigation of &i®/ on August 24 or shortly thereafter, § 1681s}@bis
clear that “[a] person shatbmpleteall investigations, reviews, and reports” by tinel ®f the thirty day period
(emphasis added). The Bank, therefore, did not ¢pmujth its duties as a furnisher of informationdam this
section) [Emphasis in original]; 15 U.S.C. § 168)(l); 15 U.S.C. 8§ 1681j(a)(3). The 30 days caeiended
to 45 days if the CRA receives new information frdre consumer during the reinvestigation periodf tre
dispute is a result of discovery of errors aftetaoiting the free annual credit report”).

100911 Implementing Regulation, article 48(1).

1019 The time limit in the CIL is confusing. The inviggttion needs to be conducted in no more than $6.da
This means the CRA is allowed not to reply unté tind of 30 days. However, the CRA has to notify th
furnisher within 5 days. Then the furnisher needseply within 10 days. The CRA has to take a denig no
more than 7 days after the expiration of the 1Gd2¢2 days), and finally, the CRA has to deletenodify the
inaccurate information within 2 days (24 days). tilee CRA has to notify the consumer of the restithe
investigation within no more than 5 days of theisien. The compulsory time limit becomes 29 dayd aat
30 days as the CIL allows.

1011 C|L Implementing Regulation, article 48(1).

101211 Implementing Regulation, article 48(1).

1013 CIL Implementing Regulation, article 48(1).
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delete or modify the disputed information withinohatays:®** Nevertheless, there is no duty
upon the CRA to notify the furnisher of the disgltieformation of the modification or
deletion of inaccurate information. This is a loofghin the CIL that needs to be closed. If
the source of the disputed information is not medifof the modification or deletion of the
disputed information, it is likely that the samedourate information is going to be reported
to the CRA. Although furnishers of information haaeluty not to report disputed or known
inaccurate information, there is a possibility tfiatnishers report inaccurate information
without knowledge of its inaccuracy and withouta®ing an inaccuracy notice from the
consumer. The furnishers of disputed informatianraquired to delete or modify inaccurate
information!®'® Nevertheless, the CIL does not state how the $heri may know of the
inaccurate information. Is it through a consumeiigpute? Is it through a CRA'’s notice? Is
it through a review of its own record? A clear exption should be added to clarify how the
furnisher is supposed to know about inaccuraterinébion as well as a time limit to delete
or modify the information within.

A similar problem arises concerning the reasonaserof the procedure. SIMAH’s
system in Saudi Arabia is developed by Experiandi€ragency in the U.S.; therefore,
SIMAH'’s practice is the same as American CRAs #egtign codes describing the dispute
without forwarding the actual documents providedthg consumer. This may result in a
furnisher’s inability to investigate efficientlyeéhdisputed information.

Unlike under the FCRA, consumers can bring actegainst furnishers if a notice of
dispute is provided, so long as the informatiorinaccurate®*® In addition, furnishers
cannot provide disputed information to CRAs withaotifying CRAs that the information
is disputedl.017 The CIL does not mention the reasonableness akepioe . However, when
the issue is before a court, the court will consi@asonableness of procedure as an essential
element.

Furnishers violate the CIL in the following situats:
- Failure to conduct an investigation at all;
- Failure to conduct the investigation within the difimit;
- Failure to maintain reasonable procedure to contthecinvestigation;
- Verification of the information without reviewingp¢ underlying dispute;
- Failure to report the result of the investigatiorORAS;
- Mere review of computer data without reviewing tiiginal documents;
- Failure to delete or modify inaccurate information;
- Reporting inaccurate information after consumeosae of dispute;

- Reporting inaccurate information with knowledge asonable belief of its
inaccuracy; or

- Reporting disputed information without notifying 8R of the dispute status.

4.3.8. Failure to Provide Required Notices and Notificatims Under the Act

Under the FCRA and the CIL, CRAs, users, and flwans of information must provide
certain notices and notifications in particulacamstances. The main purposger alia, of
these notices and notifications is to restrictftber of erroneous or inaccurate information,

104 CIL Implementing Regulation, article 48(3).
1015 CIL Implementing Regulation, article 39(11).
1018 L Implementing Regulation, article 39(3).
1017 CIL Implementing Regulation, article 39(10).
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which deprives consumers of their chances of olstgiaredit, insurance, or employméfit®
Some notices or notifications prescribed by the R@Rd the CIL are addressed under other
violations in this chapter because of their speiaigortance**'® therefore, | will not analyze
those violations in this section. The FCRA diffdrates between notices and notifications. |
will address them as they mentioned in the FCRA.

4.3.8.1. First: Notices
A. Notice of Discrepancy of Address

Under the FCRA, CRAs must provide to users of ¢negpiorts a notice of a discrepancy
in the address of the consumer in the credit re[m[Uesﬁozo For instance, a consumer
applies for credit and provides an address to #ee.urhen the user requests a credit report
on the consumer from a CRA. When the CRA notices riew address is substantially
different from the addresses in its record, the GR4st provide the user with a notice of the
discrepancy of address as a sign of possible igetfieft. This notice requirement is
triggered only when the CRA provides a credit régor the uset®! No timeframe is
provided under the FCRA to provide the notice. Hesve a commentator suggests the
notice should be given with the credit report idearfor the notice to functiol???

A CRA violates the FCRA if it fails to provide noé to a user in a discrepancy of
address. It violates the FCRA, too, if the notisgiovided within an unreasonable time. |
believe that in order to combat the identity theftCRA should be required to provide the
notice of discrepancy of address to the user régssdf whether the CRA provides a credit
report.

A Comparative Assessment

Under the CIL, no such rule is prescribed. | thiikcrepancy in an address is a clear
sign of the possibility of identity theft; therera notice requirement should be added to the
CIL.

B. Notice of Reinsertion of Deleted Information

Reinsertion of deleted information is an abusivecfice of CRAs and one of the most
frustrating acts to consumef&® Under the FCRA, a CRA must provide a consumer with
notice indicating deleted information was reinsetiteto the consumer’s fil€* This notice
should be provided to the consumer no later thaa fiays from the reinsertion date, in
writing or through any mean authorized by the comstt°?® Another notice should be
provided, no later than five days from the reirisertlay, in writing, independently or with
the previous notice, containing the following:

- A statement that the disputed information has begrserted”?°

- The business name, telephone number, and addressnyoffurnisher of
information contacted, if reasonably availablepbany furnisher of information that
contacted the CRA, in connection with the reinsertf such information; antf’

1018\ ATIONAL CONSUMERLAW CENTER, supranote 17, at 321.

1019 5ch as summary rights notice, identity theft samymights notice, credit score notice, and the.lik
192015 U.S.C. § 1681c(h)(1).

192115 U.S.C. § 1681c(h)(1).

102ZNATIONAL CONSUMERLAW CENTER, supranote 17, at 369.

192319 at 353.

192415 U.S.C. § 1681i(a)(5)(B)(ii).

192515 U.S.C. § 1681i(a)(5)(B)(ii).

102615 U.S.C. § 1681i(a)(5)(B)(iii)(l).
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- Notice that the consumer has the right to add rstent to the consumer's file
disputing the accuracy or completeness of the téspimformation-°2®

Thus, a CRA violates the FCRA if it does not pravid consumers the required notice,
provides incomplete notice, provides a late noftilmes not provide notice in writing, or uses
means not authorized by the consumer.

A Comparative Assessment

Under the CIL, the requirement is stricter. Once ihformation is deleted from the
consumer’s file, a CRA cannot reinsert the infolioratwithout a resolution of the Credit
Reporting Dispute Resolution Committ¥é’ However, even after obtaining the resolution
from the committee, there is no notice requirement.

C. Notice of Dispute to Furnishers

Any consumer may dispute the completeness or acgwfainformation in his file with
a CRA. Upon a request of reinvestigation, the CRAshprovide prompt notice to the
furnisher of the disputed information before theieation of five business days beginning
from the day of the consumer’s request of reingesivn'®*° This notice must include all
relevant information regarding the disptt& Along with the notice, a CRA may be
obligated to provide any documents the consumeviged, if they are relevant to the
dispute, such as proof of payméht

A CRA violates the FCRA if it does not provide ratito the furnishers the information
that is disputed by the consumer. The CRA violdibesFCRA if it provides late notice. It
violates the FCRA if it does not include all relavinformatiort®®* the consumer provided.

A Comparative Assessment

Under the CIL, the CRA is required to notify therrfisher of disputed information
within five business days of the dispdt&* The CRA must provide to the furnisher all
relevant information and documents provided byciresumer®°

The CRA violates the CIL if it fails to notify thHernisher of disputed information about
the dispute. It violates the CIL if it providesdatotice, or if it provides the notice without
the supporting information or documents.

D. Notice of Frivolous or Irrelevant Information

A frivolous or irrelevant dispute gives the CRA thight to terminate reinvestigation of
disputed informatiori®*®The FCRA does not define frivolous or irrelevant.

102715 U.S.C. § 1681i(a)(5)(B)(iii)(I).

102815 U.S.C. § 1681i(a)(5)(B)(iii)(Ill).

1029 C|1L Implementing Regulation, article 52.

103015 U.S.C. § 1681i(a)(2)(A).

193115 U.S.C. § 1681i(a)(2)(B).

1032 pixon-Rolling 2010 WL 3749454 at * 4 (The court held, “basedrughis undisputed evidence, a
reasonable jury could have concluded that the mahteubmitted by the plaintiff was relevant to ttatus of
her debt, and ... [the CRA] negligently and willfulfgiled to forward it to the furnisher of informati for
verification.”).

10335eep 144 for further information about the investigatof the dispute procedure compliance.

1034 CIL Implementing Regulation, article 49.

1035 C|L Implementing Regulation, article 49.

193615 U.S.C. § 1681i(a)(3)(A).
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a- Frivolousness

The regulations provide examples of what consstatdrivolous dispute. For instance,
disputing all information in the file without sp&dhg items, or disputing the same
information the CRA already has reinvestigated athproviding additional information is
considered frivolous or irrelevatft’ Failure by a consumer to provide sufficient
information to investigate the disputed informatienconsidered evidence of a frivolous
dispute!®® The FTC also provides that repetition of the salispute, raising the dispute for
the purpose of harassment, filling a dispute in fagtth, or beyond credulity is evidence of a
frivolous dispute'®®®

b- Relevancy

The FTC decided the disputed information must hees® information to be relevant. If
the disputed information is not adverse, then a ORa&y conclude that the disputed
information is irrelevant’®® For example, a wrong address or phone number is no
considered adverse information. The determinatiofrieolousness or irrelevancy must be
reasonable.

However, the “frivolous or irrelevant exception shb also be construed sufficiently
narrowly that doubts are resolved in favor of reistigation.****

A CRA must provide to a consumer notice upon deit@ng the dispute is frivolous or
irrelevant!®*2 This notice must be provided by mail, or any othay available to the agency
and authorized by the consumer, no later than fbusiness days after making the
determinatiod®*® The notice must contain the reason for reachiagdetermination and an
identification of any information required to invigmte the disputed informatidfi*

There is no clear answer whether another noticetica of result of investigation”, is
required along with the notice of frivolous or leeant information. If one considers the
determination as a “result of investigation”, thr@mother notice is requirdd® If the notice
of frivolousness or irrelevance is not considere@sult of the investigation, then no other
notice is required.

A Comparative Assessment

No provision exists under the CIL regarding frivadoor irrelevant disputes. Therefore,
any dispute regardless of its apparent frivolousnas irrelevance must be investigated
without limitations.

| believe the FCRA'’s approach in providing this lt@better than the CIL's approach.
The dispute process may be abused either by theuomrs or by CRAs. Under the CIL’s
approach, consumers may abuse the tool by disptitégiginformation whenever they want
without limitations. However, no cure is availalidetreat this issue such as penalizing this

1037 ETC Official Staff Commentary 16 C.F.R. § 611(11).

103815 U.S.C. § 1681i(a)(3)(A).

10391 the Matter of Equifax Inc96 F.T.C. 844 at * 159.

10401d. (“A dispute over information which might reasonable expected to harm a consumer simply cannot
be ‘irrelevant™).

194114, at * 160.

194215 U.S.C. § 1681i(a)(3)(B).

194315 U.S.C. § 1681i(a)(3)(B).

104415 U.S.C. § 1681i(a)(3)(C)(i) and (ii).

1045NATIONAL CONSUMERLAW CENTER, supranote 17, at 352 (The author tends to treat friuslor irrelevant
notice as a result of investigation and requirestizr notice.).
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practice or giving the CRA the right to refuse tmduct an investigation. Under the FCRA'’s
approach, the CRAs may abuse the tool by detergifiivolousness or irrelevance of the
dispute. However, this determination must be realslenand can be cured by litigation if the
CRAs abuse it. Moreover, investigation consume<s tamd effort. Thus, if no limit is
provided, valuable time may be wasted.

E. Notice of Results of Reinvestigation

Under the FCRA, a CRA must provide a consumer withice of the result of
reinvestigation of the disputed information no fatean five days after completidf*® This
notice can be delivered by mail or any way autteatiby the consume*’ and should
contain the following:

- The result of reinvestigatiot?*®

- A statement that the reinvestigation is compté&t®;

- A copy of the credit report after the revisith

- A description of the procedure used to determirsaii@cy and notice that assurance
of the completeness of the information can be rstgaeby consuméf®® If the
consumer requests a description, it must be prdvidelater than fifteen day$>?

- A notice that the consumer has the right to addatement to the consumer's file
disputing the accuracy or completeness of the iinéion;***>*and

- A notice that the consumer has the right to reqtiest the CRA furnish updated
credit reports to whoever received the report dairtg the erroneous information
within a specific period®*

If the notice of the dispute comes to the CRA tgtowa resellet® the CRA has to
provide the result of the reinvestigation to theetker,%° who in turn must provide the
notice to the consumé¥’

A CRA violates the FCRA if it does not provide tocansumer notice as prescribed.
Similarly, the CRA violates the FCRA if it does nmatovide it within the required period.

The same is true when the CRA provides incomplete&e® missing some of the required
elements.

104615 U.S.C. § 1681i(a)(6)(A).

104715 U.S.C. § 1681i(a)(6)(A).

109815 U.S.C. § 1681i(a)(6)(A).

104915 U.S.C. § 1681i(a)(6)(B)(i).

1050 15 U.S.C. § 1681i(a)(6)(B)(ii) (Although the FCRé# clear in providing this right, one court heldhtta
CRA is requried only to provide the corrected pmrtiof the credit report but not the whole credipaw;
Nunnally v. Equifax Info. Serv#i51 F.3d 768, 776 (11th Cir. 2006) (The courtesta “Congress has
determined that a “consumer report based on tbea8l that file is revised,” ... satisfies the purgoséthe
Act.”).

195115 U.S.C. § 1681i(a)(6)(B)(iii).

195215 U.S.C. § 1681i(a)(7).

105315 U.S.C. § 1681i(a)(6)(B)(iv).

1054 15 U.S.C. § 1681i(a)(6)(B)(v); 15 U.S.C. § 168}i(@anging Wy 2006 WL 4729755 at * 10 (Although
the CRA did not provide some of the required natidée court held, “From the record currently beftris
Court, it appears that Equifax did not make theuimegl disclosures. For civil liability to attach der the
FCRA, however, Plaintiff must offer additional pfodo succeed in an action for negligent failurectonply
with the FCRA, a consumer must make a showing nféclamages.”).

195515 U.S.C. § 1681i(f)(2).

195015 U.S.C. § 1681i(f)(3)(A).

195715 U.S.C. § 1681i(f)(3)(B).
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A Comparative Assessment

Under the CIL, a CRA is required to provide to ttensumer two separate notices
containing the following:

- The first notice is the result, within no more tHare days after the completion of
the investigation. A copy of the credit report mietprovided if the investigation is
in the consumer’s favor. A summary of the consumgghts must be provided if the
dispute turns out to be incorret®®

- The second notice is about the procedures usewéstigate the dispute within no
more fifteen days from the request of the consuffier.

The CRA is required, upon the consumer’s requeshotify, in addition to all CRAs,
any entity that obtained the credit report, wittime limit, with the deleted or revised items
in the credit report®®

The FCRA and the CIL have the same requirementseraimg this notice except that
the consumer’s right to add a statement is notirequo be added to this notice, although
this right is reserved under other articles ofGtie, *°%*

F. Notice of an Adverse Action Either Information is fom CRASs or Third Parties

An adverse action notice plays an important rolegh@ credit reporting cycle. This
notice gives the consumer an opportunity to imprhig credit history, gives warning to
correct the errors in his credit report, and matkes consumer aware of all of his credit
information. In addition, this notice saves the sumer time in finding the source of
information by requiring disclosure of the CRA’snma and addres8%? Under the FCRA, a
user of a credit report must provide to a consuanepecific notice if an adverse action is
taken against the consumer. The user of creditrreplo takes the adverse action may be
one person or may be different persons or entiki@svever, courts held that all persons or
entities who shared in making the decision muste ghotice!’®® Similarly, both the
consumer and cosigner should receive the advettignawotice'®®* Therefore, failure to
provide notice of an adverse action leads to ligtulf the user.

a- Definition of Adverse Action

Adverse action is defined by the FCRA, and by raigrto the ECOA. The adverse
action includes the following categories:

1- Credit
- Denial or cancellation of credit;
- Change in the terms of an existing credit arrangenue

1058 C|L Implementing Regulation, article 49(2).

1059 CIL Implementing Regulation, article 49(1).

1080 CIL Implementing Regulation, article 50 and 51.

1081 CIL Implementing Regulation, article 50.

1062 NATIONAL CONSUMERLAW CENTER, supranote 17, at 326.

1083 Reynolds 435 F.3d, at 1094-95 (The court stated, “we hblak, at a minimum, such a notice must
communicate to the consumer that an adverse actiased on a consumer report was taken, describe the
action, specify the effect of the action upon thasumer, anéentify the party or parties taking the actitn.
[Emphasize added)].

1084 gpritzz,  FTC  Informal  Staff  Opinion  Letter (Nov. 5, 1998) Available at
http://www.ftc.gov/os/statutes/fcra/spritz.shtm .
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- Refusal to grant credit for the amount or on thimgerequestet’®®

2- Insurance

- Denial or cancellation of coverage;

- Anincrease in any charge;

- Reduction of coverage; or

- Other adverse or unfavorable changes in the tefrosverage or amount®®

3- Employment
- Denial of employment or any other decision for emgptent purposes that adversely
affects any current or prospective emplo}&é.

4- License and Benefits

- Denial or cancellation of license or benefit;

- Anincrease in any charge; or

- Any other adverse or unfavorable change in thegefany license or benetft®®

5- Caitch-all Adverse Action Provision

- This is in connection with any transaction initdiey the consumer or review of the
account that affects the consumer adver$8RThis provision covers a wide variety
of transactions that have adverse effects on coagynsuch as denial of a lease,
check refusal, etc., so long so the denial is bezafi credit reports°

b- Definition of “Denial”

Denial does not have to be a complete denial. Dexteurs in any of the following
circumstances:

- Where less credit is providéd**
- Where an increase in the amount of credit is delfi&d
- Change of term¥?"®

- New conditions are imposed such as requiring a dpayment, shorter maturity,
cosigner, guarantor, or additional collatefaf.

106515 U.S.C. § 1691(d)(6);15 U.S.C. § 1681a(k)(1)(A).

108615 U.S.C. § 1681a(k)(1)(B)(i).

108715 U.S.C. § 1681a(k)(1)(B)(ii).

198815 U.S.C. § 1681a(k)(1)(B)(iii).

108915 U.S.C. § 1681a(k)(1)(B)(iv).

107N ATIONAL CONSUMERLAW CENTER, supranote 17, at 338.

17114, at 332.

1072 ETC Official Staff Commentary 16 C.F.R. § 615 (9).

1073 NATIONAL CONSUMERLAW CENTER, supranote 17, at 332.

1074 |d.; Rodriguez v. Lynch Ford Inc03 C 7727, 2004 WL 2958772 at * 7 (N.D. Ill. Na\8, 2004) (The
court stated, “In this case, Lynch Ford told Lopleat Lynch Ford had been unable to finance herhase of
the Jetta and that, if she wished to keep thesterwould have to provide a co-signer. Under tHimitien of
“adverse action” set forth in § 1681, Lynch Foroldigations to notify Lopez under § 1681m weredded
when it denied credit to Lopez.”).
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If a user counteroffers the consumer’s offer amdabnsumer refuses to accept the offer,
there is no doubt an adverse action has taken ,pd@ocerding to the definition. However,
some courts held that a counteroffer less favoradleonsumer that is accepted by the
consumer is not an instance of an adverse actimis, no notice is requiréd’°The courts
argument is not a persuasive one even though theRAF@gulations support such a
finding.X°’® When less credit is provided, an adverse acti@inag the consumer is taken,
according to the FCRA definition, regardless of theceptance of the counteroffer.
Therefore, an adverse action notice is requiree. dddition of the FCRA regulation should
interpret the FCRA, but does not have the righadd provisions that contradict the original
rules. Moreover, the plain language of the FCRAsaddcatch-all section, which covers
every situation not mentioned by reason of beingeesk to the interest of the consurtféf.

c- Definition of “increase” and “baseline rate”

“Increase in charge” as part of the definition afadverse action was disputed among
litigants. On the one hand, insurance companiema@éifncrease” narrowly and exclude
increases in initial rates for new policies fromnigean adverse action. Thus, no notice
should be served to the consumer. On the other, lromdumers argue the initial rate is an
increase in comparison to the market in generakefore, it constitutes an adverse action,
which a consumer needs to be notified aliofit.

Another issue related to the increase concernshiteseline rate one may rely upon to
determine if initial rates for new policies are r@asing or not. Insurance companies argue
the baseline should be the rate given had theansercompany not looked at the consumer
credit report. Contrariwise, consumers believeltaseline should be the rate given had the
insurance company looked at the best possible sidhe consumer’s credit repdf° The
final issue in regard to “increase” is whether #amne baseline will apply in the case of
qguoting the same rate for all renewing consumersit @& an adverse action requiring
notice &

In two recent U.S. Supreme Court decisioBsfeco Insurance Co of America v.
Burr'®®and Edo v. GEICO Casualty C&°®the Court provided more guidance as to the
meaning of adverse action in regard to “increase’ ‘daseline rate.”

The U.S. Supreme Court held the “increase” thastitites adverse action notice can be
found in an initial rate, thus, an increase doesrequire prior dealind’®® The baseline for
the increase is determined by applying the “neutra test%* which means the rate given
had the insurance company not looked at the consaradit report®® The court, too, held

that insurance companies do not need to serve salaetion notice to existing consumers as

1075 opez v. Platinum Home Mortg. Corfl:05-CV-408, 2006 WL 226915t * 4 (W.D. Mich. Aug. 8, 2006)
(The court held, “... accepted counteroffer is not iastance of “adverse action” requiring FCRA
notification.”).

1076 12 C.F.R. § 202.2(c)(1)(i) (Provides, “unless tmeditor makes a counteroffer and the applicans use
expressly accepts the credit offered.” Thus, aeptesice of counteroffer extinguishes the right@fsumer to
receive an adverse action notice).

107715 U.S.C. § 1681a(k)(1)(B)(iv).

1078 McClure,supranote 408, at 278-79.
1079 |d

1080 Id

1081 5afeco Ins. Co. of ArB51 U.S.
19%82Eqq 512 F.3d.

1083 5ouzasupranote 982, at 32.
19844, at 33.

1085 McClure, supranote 408, at 286.
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long as the price is not higher than the previows as prior dealing replaces the “neutral
rate test.”%%°

One commentator asserts this holding favors insgratompanies, as they will be
required to send fewer adverse action nott€&Moreover, he states the “median consumer
credit score” should apply instead of the neutaé.r The court’s holding allows insurance
companies to decide the neutral rate themselvesgshwill be less than the median
consumer score, and then increase it, so consumilerssually rate less than the neutral rate
in order to avoid serving noticé®? | believe the U.S. Supreme Court’s holding is ecir
However, the baseline should not be left to udeesnselves to decide, but the fair market
value of similar service to similar consumers stadvern.

d- Use of Credit Report in “Whole or in Part”

Insurance companies argue in order to make a deciai credit report must be taken
into consideration as an important factor befokengran adverse action. Consumers argue
simply consulting a credit report or putting itthe rate-setting process is sufficiéf The
Supreme Court held consideration of a credit rejsatnecessary condition for the increased
rate’®® Therefore, mere consultation of a credit reporesdaot give rise to the adverse
action notice requirement*

| believe that the U.S. Supreme Court holding iis thatter is not convincing. | agree
“mere consultation of a credit report” is not enbug require an adverse action notice.
Nevertheless, holding “mere consultation is notugid places the burden upon consumers
to prove that the user does not “merely consult” rigyport but actually relied in whole or in
part on the credit report. Such a burden of prgo&lmost impossible. The presumption
should be that the user relies on the credit reiporthole or in part, unless the user proves
that he does not. This presumption is based ofattighat a user’s request of a credit report
is not without purpose, but is only consultatidithe user does not need the credit report at
all to rely on it in whole or in part, he does hatve to wait until he obtains it and makes the
adverse action later on. This fact supports theysmgption that a credit report is relied upon
more than mere consultation as credit report pysmportant role in the action, either
adverse or not.

One commentator states insurance companies wallimivent such a requirement by
adopting a multi-factor test of which a credit repaill be one. For instance, if an insurance
company raises the rate of a consumer becauses gfolor driving history, the company is
not required to serve notice, as driving historgas relevant to creditworthine$¥?

One can see clearly the scope of an adverse dstaibroad one. A consumer need not
be denied credit altogether in order for noticbeéaserved. A change in the terms of credit or
decreasing the credit limit is considered advecsi®ma Notice of adverse action can be oral,
written, or electronic. Adverse action is requinedhree circumstances.

198014, at 287.

198714, at 290.

198814, at 291.

198914, at 280.

1090 59yzasupranote 982, at 32.
1091 McClure,supranote 408, at 288.
199214, at 292-93.
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e- Adverse Action in Employment Context
If the adverse action is based in whole or in parcredit information that is procured
from a CRA, then a user of the credit report whketaan adverse action against the
applicant must provide a notice containing theofwelhg:
- That adverse action has been taken based in winoiepart on a consumer report
received from a CRA%®

- The name, address and telephone number of the G&Afurnished the consumer
report including a toll-free telephone number ofsgionwide CRAL®*

- The CRA did not make the decision to take the abvexction and is unable to
provide to the consumer specific reasons why tiverseé action was takeéfi®

- The consumer may, upon providing proper identiftoatrequest a free copy of a
report and may dispute the accuracy or completenfeasy information in a report;
andlo%

- Credit score that played part in the decisiti.

f- Adverse Action in Non-Employment Context

If the adverse action is based in whole or in parcredit information that is procured
from a CRA, then a user of credit report who talkesadverse action against the applicant
must provide notice containing the following:

- The name, address and telephone number of the G&Afurnished the consumer
report including a toll-free telephone number ofsgionwide CRAL®®
- A statement the CRA did not make the decision ke tdne adverse action and is

unable to provide the consumer the specific reasdms the adverse action was

taken®®

- The consumer’s rights to dispute the accuracy orpteteness of the report; and
- Credit score that played part in the decisitf.

g- Adverse Action Based on Information from Affiliates

If the adverse action is based in whole or in partredit information procured from an
affiliate, then the user must notify the consumiethe action, and disclose the nature of the
information upon which the action is based, norldten thirty days after receipt of the
request:*™*

109315 U.S.C. § 1681b(b)(3)(B)(i)(1).

109415 U.S.C. § 1681b(b)(3)(B)(i)(II).

109515 U.S.C. § 1681b(b)(3)(B)(i)(III).

10915 U.S.C. § 1681b(b)(3)(B)(i)(IV).

199715 U.S.C. § 1681m(a)(2)(A).

109 15 U.S.C. § 1681m(a)(3)(AMorrissey v. TRW Credit Data34 F. Supp. 1107, 1108 (E.D.N.Y. 1977)
(Courts differ in requiring disclosure of intermadées CRAs if the credit report comes from a resel\ court
held that the user complied by disclosing only diténate CRA that the credit report came from orédiy
without disclosing the intermediaries CRAs. Thertdweld, “Exxon's action fulfilled the purposestbg Act,
for plaintiff was immediately able to learn from WRthe basis of the allegedly false credit inforroatiWhile
plaintiff is understandably frustrated with Exxonfgbility to list the intermediate reporting ages; he
cannot hold Exxon liable on that account.”).

199915 U.S.C. § 1681m(a)(3)(B).

1%pyh. L. No. 111-203 § 1100F (July 21, 2010).

10115 U.S.C. § 1681m(b)(2)(A)(i)-(ii).
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However, the user who does not comply with thisaeotequirement may be released
from liability if he shows, by a preponderance loé evidence, that at the time of the alleged
violation he maintained reasonable proceduresgsarascompliance with the adverse action
notice provisionsg

h- Adverse Action Based on Information from Third Rest

If the adverse action is based in whole or in parcredit information obtained from a
third party, the user must provide an adverse aatiatice, if the transaction is related to
credit!%The user must provide notice within a reasonabbe tivhich is not specified under
the FCRAM™

i- Existence of Private Right of Action

Existence of a private right of action becauseaf-nompliance with an adverse action
notice before FACTA of 2003 was not an is$tf8 However, after the FACTA amendment,
a new section was added to be read as “Sectionsd®17 shall not apply to any failure
by any person to comply with this sectidfi®® This addition causes confusion among courts.

1- No liability under 1681m Approach

The first approach argues “this section” refers'dection 1681m” as a whole, which
includes,inter alia, adverse action notice. Therefore, no civil acttam be brought under
section 1681m*%’

2- No Liability Only under 1681m(h) Approach

The other approach argues “this section” refery emlsection 1681m(h), which does
not deal with adverse actidf’® Commentators who favor this approach support itaying
the uncodified versidn® of 1681m(h) reads as “nothing in this section .allshe construed

10215 U.S.C. § 1681m(c).

10315 U.S.C. § 1681m(b).

110415 U.S.C. § 1681m(b).

105 Aystin v. J.C. Penney Co. Ind62 F. Supp. 2d 495, 497 (E.D. Va. 2001) (Thercstated, “A private right
of enforcement exists for willful or negligent védlons of 15 U.S.C. § 1681m(a).”).

10615 U.S.C. § 1681m(h)(8)(A).

107 perry v. First Nat. Bank459 F.3d 816, 820 (7th Cir. 2006) (The courtestatWe cannot accept Perry's
interpretation. Instead, we find that the phrad@s“tsection” unambiguously refers to section 168dsna
whole.”).

1108 Barnette v. Brook Rd. Inc429 F. Supp. 2d 741, 748-749 (E.D. Va. 2006)e(€burt held, “construing §
1681m(h)(8) to eliminate a private right of actimn § 1681m renders superfluous a different pravisof the
very same FACTA amendment, 8 312(e), codified aU15.C. § 1681s-2(c)(3). Section 1681s-2(c) stHiat
“sections 1681n and 16810 of this title do not ggplany violation of ... subsection (e) of sectiBB81lm of
this title.” 15 U.S.C. 8 1681s-2(c)(3). If § 1681)(8) eliminated the private right of action fol af § 1681m,
including subsection (e), then § 1681s-2(c)(3) tyereiterates 8 1681m(h)(8) as to a particular sabisn,
rendering it superfluous ... the Court must concltitet the use of “section” instead of “subsection”§
1681m(h)(8) was a drafting error. However, the déad to correct a scrivener's error is high: a towst be
convinced that the existing statutory language evected by mistake and contravenes the law's bjeeteand
design.”).

199y s, Nat. Bank of Oregon v. Indep. Ins. Agentsrof lc, 508 U.S. 439, 448 (1993) (The U.S. Supreme
Court ruled that an uncodified version should htneeforce of law. “Though the appearance of a (wiowi in
the current edition of the United States Code iinip facie” evidence that the provision has thedoof law
.. it is the Statutes at Large that provides thgdleevidence of laws, ... and despite its omissiamfithe
Code section 92 remains on the books if the Swaittéarge so dictates.”).
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to affect any liability under section 616 or 617tbé FCRA that existed on the day before
the date of enactment of this A This section clearly provides the private rights,
including adverse action notice liability, undeetRCRA before the amendments, are not
affected by the amendments. In addition, these dments, before they were added to the
FCRA, were enacted independently as public laws.itSe logical to understand “this
section” means only the new added section, nothe&4 a whole.

| believe that the second approach, which upholgsiate right of action, is stronger
than the other approach for the reasons they stakes$, a user violates the FCRA if he does
not provide notice after taking an adverse actigairgst a consumer based in whole or in
part on the credit report. For instance, if ther ukrreases the credit limit because of credit
information, then the user must provide noticeh®¢onsumer of that adverse action.

A Comparative Assessment

The CIL implementing regulation defines adversaoactncluding, but not limited to
following:

- Refusal of extending credit;

- Closing the consumer’s account;

- Adverse change in the account’s terms;
- Refusal to increase credit limit; or

- Refusal to renew the credit linfit*

If a user relies on the credit report in whole mmpart in making the decision, then the
CIL requires the user, within seven days from thg df decision, to provide the consumer
with the following:

- The nature of adverse action taken;
- Reasons for the adverse action taken; and
- The name, phone number, and address of the CRAubpatied the credit repoft?

The CIL recognizes neither an adverse action inleyngent context, nor obtaining
credit information from third parties or affiliatetherefore, as long the action is classified as
an adverse action, the notice requirement applasser of credit report violates the CIL if
he does not provide the consumer with an adversenagotice, or if he provides him with
the notice but not within the required time period.

| prefer the CIL approach with the broad “adversgom” definition, and by requiring

users to provide notice of adverse action in ansecaithout complicating the Act by
branching out the cases in which adverse actioce@ required.

G. Notice to Consumer of Furnishing Negative Informatbn

The FCRA requires only financial institutions toopide notice to a consumer either
before or after furnishing the negative informatimna CRA'"® However, the negative

opyh. L. No. 108-159, Title Ill, § 312(f), 117 StA93 (Dec. 4, 2003).

M1 CIL Implementing Regulation, article 1.

11211 Implementing Regulation, article 45.

1135 U.S.C. § 1681s-2(a)(7) (Provides, “If any finmhinstitution that extends credit and regulandan the
ordinary course of business furnishes informatmia tonsumer reporting agency described in se€03{p)
furnishes negative information to such an agenganding credit extended to a customer, the findncia
institution shall provide a notice of such furnisfiof negative information, in writing, to the coister.”
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information does not need to be reported eventitads sent'** This notice is required just
for the first time furnishing of informatioH® This notice must be within thirty days of
furnishing the negative informatidi*® Moreover, this notice may be included on or with
any notice of default, any billing statement, oy ather materials provided to the customer
and must be clear and conspicub$.No private right exists under this requirement,
therefore, a consumer cannot bring an action agairfarnisher because of the failure to
provide notice upon furnishing negative informattot?

A Comparative Assessment

Under the CIL, a furnisher must provide notice lte tonsumer within thirty days of
recording negative information, and before furmshithe negative information to the
CRAsM*Requiring the furnisher to provide the same nadigain after the actual furnishing
of the negative information is not clear. The Chhplementing Regulation provides a model
of the notice before and after furnishing the infation, however, the plain language seems
to require notice only before the furnishing ofoirrhation.

The CIL seems more pro-consumer than the FCRA aviging consumers with a
private right of action under this section. Howevdrelieve the issue is not a matter of pro-
consumer or pro-furnishers. | believe the FCRAssia balance between the interest of the
industry at large in the flow of information withb€ear of liability, and the interest of
consumers. The interest of consumers may not leetaff by failure to provide such notice
if the negative information is eventually goingappear in the credit report anyway. On the
other hand, furnishers may withhold negative infation of consumers fearing the liability,
and such withholding may affect the industry. lidée the resolution of this issue should be
based on comprehensive surveys and studies notspecelations.

H. Notice of Prescreening

A user of a prescreening list has to provide toscomers notice concerning the use of
their credit report and the choice to opt-out o€ thst in a clear and conspicuous
manner:*?°The notice must contain the followings:

- Information contained in the consumer's report wasd in connection with the
transactior;-*

11415 U.S.C. § 1681s-2(a)(7)(E)AMONAL CONSUMERLAW CENTER, supranote 17, at 351. A commentator
believe that permitting providing the notice withalbligating the furnisher to furnish the negatinformation

is an unsual mean of providing notice. She beli¢hasnotice to be inaccurate.

11515 U.S.C. § 1681s-2(a)(7)(B)(i). (Provides “Aftproviding such notice, the financial institutiorayn
submit additional negative information to a consuneporting agency described in section 603(p) wagpect

to the same transaction, extension of credit, auzaar customer without providing additional notite the
customer.”

11615 U.S.C. § 1681s-2(a)(7)(B)(i).

HM1715 U.S.C. § 1681s-2(a)(7)(C)(i)-(ii).

11815 U.S.C. § 1681s-2(c)(1) (Provides, “sections &6 617 do not apply to any violation of subsec(@)

of this section, including any regulations issusef¢under”).

19 C|L Implementing Regulation, article 40.

12015 U.S.C. § 1681m(d) (Provides, “Any person whesua consumer report on any consumer in connection
with any credit or insurance transaction that i¢ ingiated by the consumer, that is provided tattherson
under section § 1681b, shall provide with each temitsolicitation made to the consumer regarding the
transaction a clear and conspicuous statement ...").

12115 U.S.C. § 1681m(d)(1)(A).
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- The consumer received the offer of credit or insoea because the consumer
satisfied the criteria for creditworthiness or ireguility under which the consumer
was selected for the offét*?

- If applicable, the credit or insurance may not bé&eded if, after the consumer
responds to the offer, the consumer does not nieettiteria used to select the
consumer for the offer or any applicable criteri@ating on creditworthiness or
insurability or does not furnish any required ctifal!*?®

- The consumer has a right to prohibit informatiomtamned in the consumer's file
with any CRA from being used in connection with angdit or insurance transaction
that is not initiated by the consumer; &1

- The consumer may exercise the right of opt-out &yfying the notification system
of CRAs!?®

Clarity and conspicuousness are not defined ifFDRA, thus they are a matter of law
that is left to the court to determine. For ins@na court held a statement containing the
foregoing information in the back of the solicitatiwas clear and conspicuous because it
was the only text on the bat#® In contrast, another court held a notice in a bsiaé font
that cannot be read with naked eyes and is mixéd ether statements that were not clear
and conspicuous?’ The FCRA regulations provide guidance as to wiaistitutes clear
and conspicuous?®

The enforcement of a private right has the samaesdshat all provisions of section
1681m have. Therefore, the possibility of recov@epends on the court’s interpretation of
1681m(h)(8)(A)*2°

However, choosing the interpretation of 1681m(iA®)that limiting liability refers
only to the section 1681m(h), means that failurgrtmvide notice of prescreening or failure
to provide it in a clear and conspicuous manneggiise to liability.

After the consumer receives notice, the consumey it@ose to opt-out of the
prescreening list. The consumer may choose to wipgxven without receiving such notice. If

12215 U.S.C. § 1681m(d)(1)(B).

12315 U.S.C. § 1681m(d)(1)(C).

12415 U.S.C. § 1681m(d)(1)(D).

12515 U.S.C. § 1681m(d)(1)(E).

126 gchwartz v. Goal Fin. LLCA85 F. Supp. 2d 170, 179 (E.D.N.Y. 2007) (Thercbeld, “The text of the
disclosure statement, while smaller than that usethe front-side of the solicitation, is not digportionately
small compared to the surrounding text becausetité only text found on that page. Moreover, & on the
front-side, which signals to the reader that theeldisure statement is on the reverse side, isfsgt-one of the
three boxes on the page, uses the same size ftmta®und on the rest of the page, and capitslire words
“prescreen” and “opt-out notice.”).

H27 Cole v. U.S. Capital389 F.3d 719, 731 (7th Cir. 2004) (The court h&Tthe notice does nothing to draw
the reader's attention to this material to the reowt the flyer appears to be designed to ensurénmai
attention by the reader. Consequently, we mustladacthat the district court erred in holding ttiae
defendants' disclosures were clear and conspicagasmatter of law; indeed, the opposite appeabe tthe
case.”).

1128 16 C.F.R. § 642.2(a). The notice should use: plafmguage, clear and concise, short sentence,itgefin
concrete everydays words, avoidance of multipleatiegs, avoidance of legal and business termsdance
of explaniations that are subject to differentiiptetations, and avoidance of misleading langali§eC.F.R. §
642.3(a)(2)(i) In addition, the regulations spedife font size to be larger than the other statérbah no
smaller than 12 points.16 C.F.R. § 642.3(b)(2)(iije type style must be distinct from oher styleshsas
bolding, coloring, underlining, or italicizing. 16.F.R. § 642.3(b)(2)(iii) The notice must be lochte be the
first thing seen by the consumer such as the cleter. 16 C.F.R. § 642.3(b)(2)(v) The notice mbstset
apart from other text. 16 C.F.R. 8 642.3(b)(2)(iihe notice must start with heading “PRESCREEN &TOP
OUT NOTICE”".

1129 Seepp. 147-153 for the adverse action notice.
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the consumer chooses to opt-out, the CRA must geoto the consumer written notice to
complete the opt-out process. This notice shoulgrbeided no later than five business days
after receipt of the notificatiol>® A CRA violates the FCRA if it does not provide the
notice at all, or if it provides late notice.

A Comparative Assessment

Under the CIL, the prescreening list is not recegdi In addition, no credit report can
be procured without the consumer’s consent. Ifdblesumer consents, there is no need to
provide the consumer with a notice to opt-out. Nithadess, | believe that prescreening
practice is mostly in the interest of consumersnstimners sometimes underestimate their
creditworthiness, therefore, when they are includesl prescreening list, they become aware
that they have the potential to obtain credit. Aggreening purpose should be added to the
CIL along with a notice requirement.

I.  Notice of Affiliate Sharing for Marketing

An affiliate that received information about consmfrom a user cannot use the
information for marketing and solicitation purposasless the us&f! who supplies the
information provides notice to the consumer. Thé&RRGxcludes groups of users from this
notice requirement as follows:

- Using information to make a solicitation for maiiket purposes to a consumer with
whom the person has a pre-existing business regtip; >

- Using information to facilitate communications to iadividual for whose benefit the
person provides employee benefits or other servyitgsuant to a contract with an
employer related to and arising out of the curesnployment relationshig or status of
the individual as a participant or beneficiary nfemployee benefit plait?

- Using information to perform services on behalfabther person related by common
ownership or affiliated by corporate conttt?
- Using information in response to a communicatidtidted by the consumét?®

- Using information in response to solicitations awired or requested by the
consumer*3%r

- If compliance with this section by that person wbudrevent compliance by that
person with any provision of State insurance laarggining to unfair discrimination in

any State in which the person is lawfully doingihass'**’

The noticé"™®® must be clear and conspicuous, disclosing to tbesumer the
information may be communicated among such pergonspurposes of making such

113015 U.S.C. § 1681b(e)(3)(B).

1131 NATIONAL CONSUMERLAW CENTER, supranote 17, at 360. A commentator names it “dondliati”.
13215 U.S.C. § 1681s-3(a)(4)(A). Preexisting relasiuip is defined to include: finacial contract, rhase,
rental, or lease during the 18 months period pidiogethe date of solicitation. It covers too anguiry or
application made by the consumer regarding produservice during the 3 months period preceediegitte
of solicitation. 15 U.S.C. § 1681s-3(d)(1).

13315 U.S.C. § 1681s-3(a)(4)(B).

113415 U.S.C. § 1681s-3(a)(4)(D).

113515 U.S.C. § 1681s-3(a)(4)(E).

113615 U.S.C. § 1681s-3(a)(4)(F).

13715 U.S.C. § 1681s-3(a)(4).

138 The notice must disclose the following: the narheffiliate, affiliates eligible to receive inforrtian, type
of information may be used, a statement that tmswmer may choose to opt-out, and a statemenidisad|
that the opt-out period is five years subject twereal. 16 C.F.R. § 680.23(a)(1)(i)-(v).
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solicitations to the consumet™° An opportunity and a simple method to prohibit the
solicitations are provided to the consurh@?.Opting-out is valid for five years orif§**and
upon the expiration of the period, the affiliatengat use the information for marketing
purpose unless it sends the same notice ai&iBelivery of the notice can be through any
reasonable means because the FCRA does not spagifyarticular means.

An affiliate violates the FCRA when it uses infottioa that is provided by another
affiliate without providing to the consumer the w@ed notice. The affiliate violates the
FCRA when the notice is provided to the consumemimunreasonable manner. For instance,
publishing the notice in a newspaper or postirig the affiliate website is unreasonab!&
Moreover, the affiliate violates the FCRA if thetice is provided, but the method to opt-out
is unreasonable. For example, requiring the constionerite his own letter requesting opt-
out or requiring him to call to obtain a form totauit is unreasonabfe®*

A Comparative Assessment

Under the CIL, affiliate sharing is not recognizgdall. | believe affiliate provisions in
general should be added to the CIL. Specificalffili@e sharing for marketing purposes
should be governed by the CIL, as a flourishingca.

J. Notice of Governmental Agencies’ Request

Obtaining a credit report for child support purpobg certain governmental agencies is
a permissible on"*® Nevertheless, the official agency must provideh® consumer, by
certified or registered mail, notice at least teydprior to the request of the credit report
from a CRAM4°

An official agency violates the FCRA if it does mbvide a consumer with the required
notice or when it provides the notice within a pdrghorter than the required time.

A Comparative Assessment

Under the CIL, any governmental agency, includirgldc support agencies, is not
entitled to request a credit report on a consumérss the governmental agency is a user of
the information, which must be through a contraithva CRA*’ Thus, a governmental
agency violates the CIL if it requests a creditor¢@bout a consumer without being a user
as the CIL defines. If the governmental agency iser, no credit report can be obtained
without the consumer’s approvaf?

13915 U.S.C. § 1681s-3(a)(1)(A).

14915 U.S.C. § 1681s-3(a)(1)(B).

14115 U.S.C. § 1681s-3(a)(3)(A).

14215 U.S.C. § 1681s-3(a)(3)(B).

14316 C.F.R. § 680.26(c)(1) and (3).

14416 C.F.R. § 680.25(b)(2)(i) and (ii).

14515 U.S.C. § 1681b(a)(4).

114615 U.S.C. § 1681b(a)(4)(C).

47 CIL Implementing Regulation, article 27 and 28.
148 CIL Implementing Regulation, article 28.
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Second: Notifications
A- Notification of Consumer Dispute in Subsequent Consner Reports

When a consumer files a statement of dispute, tR& Gas to note clearly in any
subsequent consumer report that the consumer jwtdig the information, and provide
either the consumer’s statement or an accurateigésn of the disputé™*°

This notification is not required if the CRA beles/reasonably the dispute is frivolous
or irrelevant:*®® One commentator believes the drafting of thisieaaind related sections is
confusing. A CRA is not required to reinvestigdte dispute if it has reasonable grounds to
believe the dispute is frivolous or irrelevaitiYet, a CRA still has to add the consumer's
statement to the file disputing the accuracy or gleteness of the information. This suggests
that reinvestigation is a prerequisite of adding skatement. That said, in fact there will be
no frivolous or irrelevant dispute, because théestant of the dispute will be added to the
file after the CRA conducts the reinvestigatiors.

A CRA violates the FCRA if it does not include tfeect that consumer disputes the
information in all subsequent reports.

A Comparative Assessment

The CIL has the same notification requirementhé CRA does not resolve the dispute,
upon the consumer’s request, the CRA has to natifgredit report users in all subsequent
reports the information is disputétf> Moreover, the CRA has to notify all previous usgfrs
credit reports within the preceding year if thepdied information was part of the provided
report*®*

The CRA violates the CIL if it does not notify @ifedit report users in all subsequent
reports the information is disputed. The CRA vietathe FCRA if it does not notify all
previous users of credit reports within the preegdyear if the disputed information was
part of the provided report.

B- Notification of Deletion or Modification of Disputed Information

Under the FCRA, if the CRA’s reinvestigation resuib unverifiable or inaccurate
information, the CRA must delete such informatibfi.In addition, the CRA must notify the
furnishers the information has been deleted or frestt**® Moreover, upon a consumer’s
request, the CRA has to notify any user of aboatdaletion or the modificatior®” No
timeframe or manner of providing the notificatiom given under the FCRA. Therefore,
reasonableness governs the time and the manneelnerihg the notification to the
furnishers of informatiof*>®

A CRA violates the FCRA if it provides no notifieat of deleted or modified
information to the furnishers of information. A CRAolates the FCRA if does not notify

14915 U.S.C. § 1681i(c).

15015 U.S.C. § 1681i(c).

15115 U.S.C. § 1681i(3).

152 ylimant, supra,note 340, at 65.

153 CIL Implementing Regulation, article 50.

154 CIL Implementing Regulation, article 50.

15515 U.S.C. § 1681i(a)(5)(A)(i).

115615 U.S.C. § 1681i(a)(5)(A)(ii).

15715 U.S.C. § 1681i(d).

1158 NATIONAL CONSUMERLAW CENTER, supranote 17, at 369.
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designated users of the deleted or modified inftiona Similarly, the CRA violates the
FCRA if it does not provide the required notificats in a reasonable time or manner.

A Comparative Assessment

Under the CIL, the CRA is required to provide niosfion of deleted or modified
information to any entity the consumer chooses\vigeal the entity has received the
consumer’s credit report in the preceding year. TR is required to provide the same
notification to all other CRAs that have agreementsxchange informatioh>® Similar to
the FCRA no time or manner of delivery of the noéfion is provided. Therefore,
reasonableness governs the time and the mannefiwérihg the notification.

A CRA violates the CIL if it does not provide natétion of deleted or modified
information at all. The CRA violates the CIL ifdelivers the notification in an unreasonable
time or manner.

The CIL requirements of the notification are thensaas the FCRA. Nevertheless,
requiring the CRA to provide notification to oth€RAs is better in saving the correction
time of the information with other CRAs. Requiritite notification to be provided to the
furnishers of information under the FCRA solves pheblem. By notifying the source of the
disputed information, that the information is nader available and needs to be verified,
solves the problem at the root. Adding to the Qils tfeature of the FCRA of requiring
notification to furnishers, and adding the featafehe CIL to the FCRA of requiring the
notification to be provided to other CRAs is recoemded.

C- Notification of Public Record Information Provided to Users

A CRA must notify a consumer when the CRA providésly adverse, public record
information regarding the consumer to a user foplegment purposes along with the name
and address of the usef® Adverse information includes arrests, indictmentmvictions,
suits, tax liens, and outstanding judgméntsThe time limit within which the notification is
to be provided is not clear. One may conclude ftbm language used “at the time such
public record information is reported” that it mibgt provided simultaneously with the credit
report™*®? |t is worth mentioning a CRA may comply with thisquirement or alternatively
mainltla6i3n a strict procedure to ensure public recafdrmation is complete and up to
date.

A CRA violates the FCRA if it does not notify theorssumer of public record
information, which is likely to have an adverseeeff being reported to a user for
employment purposes, and does not maintain a giratedure to ensure public record
information is complete and up to date.

A Comparative Assessment

Under the CIL, whether employment purposes are igsibte is not clear. Moreover,
no provision in the CIL treats the issue of repmytadverse public record information for
employment purposes. Thus, if one considers emmoynpurposes permissible, no
violation can be established if a CRA fails to pdev notification to the consumer. If

159 CIL Implementing Regulation, article 51.
119015 U.S.C. § 1681k(a)(1).

HOINATIONAL CONSUMERLAW CENTER, supranote 17, at 358.
1162
I

18315 .S.C. § 1681k(a)(2).
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employment purposes are impermissible, the CRAatésl the CIL by supplying credit
information for no permissible purpose.

D- Notification of Identity Theft-related Information

If a CRA blocks information that is allegedly a u#sof identity theft, the CRA has to
notify the furnisher of this informatiot®*

- That the information may be a result of identitgfth
- That an identity theft report has been filed;
- That a block has been requested; and
- The effective dates of the blotk¥®
No timeframe or manner is provided in the FCRA @ktcdhis notification should be
done promptly.

The CRA violates the FCRA if it does not providetification to the furnisher of the
disputed information. It also violates the FCRAt pprovides late notification.

A Comparative Assessment

Under the CIL, there is no rule governing notifioatto furnishers for information
believed to be a result of identity theft. Therefaa CRA is not required to notify furnishers.
However, under the general negligence theory, a @& be held liable if it knows or had
reason to know the information is a result of idgntheft and continues to report the
information without notifying the furnisher of tlstatus of such information.

E- Notification of Block Information’s Decline or Resand

When a CRA exercises its discretion by declininglozk information that is allegedly a
result of identity theft, or when a CRA blocks timbormation and chooses to rescind the
block, a CRA must notify the consumer that the bli declined or rescindéd®® The
FCRA refers to the manner and time of this notaetiie reinsertion of deleted information
notice. Therefore, under the FCRA, a CRA must gle\a consumer with notice indicating
the blocked information is declined or rescind®d.This notice should be provided to the
consumer no later than five days from the decisionyriting or using any mean authorized
by the consumer:® Another notice should be provided, no later thiae flays from the
decline or rescinding day in writing, independerdlywith the previous notice, containing
the following:

- A statement the block is declined or rescint&d:

- The business name, telephone number, and address/ dtirnisher of information
contacted, if reasonably available, or of any fsiner of information that contacted
the CRA, in connection with the block of such imf@tion; and"°

- A notice that the consumer has the right to adtaterment to the consumer's file
disputing the accuracy or completeness of the téspinformation:*’*

116415 U.S.C. § 1681c-2(c)(2).
119515 U.S.C. § 1681c-2(b).

119015 U.S.C. § 1681k(a)(1).

16715 U.S.C. § 1681i(a)(5)(B)(ii).
1815 U.S.C. § 1681i(a)(5)(B)(ii).
18915 U.S.C. § 1681i(a)(5)(B)(iii)(l).
17015 U.S.C. § 1681i(a)(5)(B)(iii)(II).
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Thus, a CRA violates the FCRA if it does not pravid consumers the required notice,
provides incomplete notice, provides late notiagesinot provide the notice in writing, or
providing notice with means not authorized by thasumer.

A Comparative Assessment

The CIL does not mention blocking information thesulted from alleged identity theft;
therefore, no notice is required. However, one m@ysider such information “inaccurate”
and proceed to dispute it accordingly.

F- Notification of Inactive Account Reactivation

A financial institution or a creditor has to progidhotification to a consumer when a
transaction occurs in an inactive account thatteen so for more than two yeat& The
purpose of this notification is to alert the consurof the possibility of identity theft action.
No manner or timing of the notification is providetierefore, the reasonable person test
applies. The same debate over liability for viaas of section 1681m. However, as |
believe violations of that section give rise tdllay, violation of the required notification of
inactive account transactions gives rise to ligibili

When a creditor or financial institution notes ansaction occurred in an inactive
account, they have to provide notification to thensumer of such transaction in a
reasonable time and manner. Failure to providenibtfication altogether, or failure to
provide it in a reasonable time or manner constitwiolation of the FCRA.

A Comparative Assessment

The CIL does not recognize notification of inacti&ecount transaction; therefore, no
notification is required. In addition to the sugi@ss that | made in regard to identity theft
protection provisions, this notification is onetbe examples that needs to be added to the
CIL.

17115 U.S.C. § 1681i(a)(5)(B)(iii)(Ill).
117215 U.S.C. § 1681m(e)(2).
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4.4. Sub-chapter C: Credit Reporting Breaches under Islanic Law

Credit reporting breaches under Islamic law carclassified into three categories as
follows.

4.4.1. Permanent Prohibited Breaches

Under this category, there are permanently prabliitreaches regardless of whether the
FCRA or the CIL prohibits them. In other words, sbebreaches are prohibited even if the
law does not prohibit them. Examples of these bireaare the following:

A- Acquiring credit information for no Permissible Purposes by Misleading the
CRA

If the user misled the CRA and did not inform ittbe real purpose, the actions are
unlawful because they are dishonest. Allah sadybu who believe! Be afraid of Allah, and
be with those who are truié!” Providing false information to obtain a credit oepis a
clear contradiction to the divine command. Moreoviee Prophet said,Tfuthfulness leads
to righteousness, and righteousness leads to Pseadind a man keeps on telling the truth
until he becomes a truthful person. Falsehood lgadsickedness and wickedness leads to
the Hell Fire, and a man may keep on telling li#$e is written before Allah, a liat**"

B- Inclusion of Medical Information

Under Islamic law, prohibition of the release ohfidential medical information serves
an interest of consumers. The CRA's Inclusion ofsg&ze medical information in the credit
report subjects consumers to unnecessary embaegassmhe International Figh Academy
states:

“Secrecy is even more of a duty for individuals wigrkn professions which are
adversely affected by indiscretion such as medwas. Such individuals are
resorted to for the sake of advice and assistarycpemple who open up to them
and set them know all that may help them fulfdittvital tasks properly. This

may include information which one keeps from alieo$, including one's own
kinnll75

Therefore, abiding by the authorities’ prohibitiohthe inclusion of medical information
is lawful, and violations constitute an unlawfut aader Islamic law.
C- Notification of Inactive Account Reactivation

A financial institution or a creditor has to progidhotification to a consumer when a
transaction occurs in an inactive account thatte@s so for more than two yeat&® Under
Islamic law, this notification is encouraged bee@aiiss cooperative. Allah saysHelp you
one another in virtue, righteousness and piety; tatnot help one another in sin and

1"Holy Quran9:119.

174 A L-BUKHARI, supranote 3, Volume 8, 73/116; b&LIM BIN AL -HAJJAJ supranote3, 32/6307.

"7The International Figh Academy is an academy incihilamic legal issues are discussed. The academy
consists of legal scholars, medical doctors, amérofields related to Islamic law. Members représaore

than 43 countries. Resolution No. 79 (8/10), Eigl@lssion 21-27/6/1993. Reprinted in Magazine of
International Figh Academy 8 vo. 3 at 15. The nesoh provides exceptions to this decision in tlsec of
necessity or balancing the harms of individualsamparison to other individuals or society.

11785 U.S.C. § 1681m(e)(2).
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transgression. And fear Allah. Verily, Allah is 8evin punishment*’’ Once the Islamic
authorities enact such a rule, obedience becomegmtiyy and violations are unlawful.

4.4.2. Interest-Based Prohibited Breaches

Interest-Based means that such breaches are gotadly prohibited under Islamic law;
however, legislators are allowed to prohibit sudtsan the interest of consumers and
industry. This prohibition is recognized under isla law because unrestricted interest
“Masalih Al-Mursalah” is considered a source of law according to the mmespected
scholarly opiniont*”® For unrestricted interest to be a source of Istdm, scholars require
that four conditions be met. First, the interestsimibe certain or highly assumed. If the
interest is neither certain nor highly assumedntbkach interest cannot be a source of
Islamic law**"® Second, the interest must not contradict estadidelamic rules from the
Holy Quran Sunnah or consensus®® Third, the interest cannot be considered if it
contradicts another interest that is equal or gréat' Fourth, the interest must be for a
group of people, not tailored for private individsid® For example, enacting regulations to
protect wealthy investors is not an interest thetusd be honored because it is not serving
the people aa whole. Examples of the breaches are as follows.

A- Acquiring Credit Information for no Permissible Pur pose

If the user told the CRA of his impermissible pwspp then his action is unlawful
because his obtainment of the credit report is antradiction to the law that has been
enacted by the authority. Obedience to the commamdiaws of the authority is an
obligation for all Muslims, as long as the commandhe law of the authority is in the best
interests of the community and not in contradictian Islamic law. Nothing in this
requirement contradicts Islamic law and it is digéor the benefit of the community. Allah
says,

“O you who believe! Obey Allah and obey the Messen®, and those of you

who are in authority, and if you differ in anythiagnongst yourselves, refer it to

Allah and His Messenger, if you believe in Allaldan the Last Day. That is

better and more suitable for final determinatioft®

B- Supplying Credit Information to Users with no Permissible Purpose

Under Islamic law, prohibiting the release of ctedports for impermissible purposes is
in the interest of the people. This interest doesaontradict Islamic law; therefore, such
interest is entitled to be honored under Islamve. I8ince the interest is lawful and Islamic
authority enacts such laws to secure it, Muslimsstmabey the authority’s commands.
Supplying a credit report for no permissible pugpds disobedience of authority, which is
unlawful under Islamic law.

"7 Holy Quran5:2.

178 seepage 37 for discussion of probity of unrestridteerest.

179 ALsuLAMI, supra note 78, at 209.

1180 |d

18114, at 209. Such interest may be honored if the tedudalancing between equal interests is in fafat.

182 AT\waH, supranote 132, at 149-150.

H8\1eans Prophet Muhammad (pbuh).

184 Holy Quran4:59. It is interesting to note the verb “obeyliisked directly to Allah and the Messenger but
does not link directly to the authority in ordertiong attention to the fact that absolute obedieisconly to
Allah and his messenger while obedience to theaaityghdepends on its conformity with the commands o
Allah and his Messenger.
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C- Failure to Truncate the Expiration Date or Credit and Debit Card Digits

Under Islamic law, truncation helps prevent finaharimes. The main objectives of
Islamic law are the protection of religion, lifeytéllect, chastity, and propert$?® Thus,
protection of property by requiring truncation dietexpiration date or digits of debit or
credit cards is in line with Islamic law objectivds regard to arguments made in favor of
exempting online transactions, it is in contradictio the rule of construction in Islamic law.
One rule is that acts similar to the prohibited oniégs consequences and that share the same
operative causé® should be treated the same. For example, if gajisrespectful words to
parents is prohibitet!?” then, beating them, even if not mentioned, shdgdprohibited
analogically because “saying disrespectful wordsid a“beating” share a similar
characteristic, which is to be hurtful. Thus, grigta receipt online without truncation has
the same operative cause as in store transactibis) undermines consumers’ privacy and
subjects them to identity theft. Moreover, print@geceipt online without truncation has the
same, if not greater, consequences of identityt.thef

D- Failure to Disclose Information Required under 816&g

Under Islamic law, disclosure of the above-menttbimdormation serves the interest of
consumers. Additionally, this interest does nottict an equal or greater interest, and
does not contradict established Islamic rules. @loee, requiring disclosure is lawful.
Consequently, non-compliance constitutes a viatatib Islamic law, because obedience of
authority in this case is obligatory.

E- Failure to Adhere to the Conditions and Forms wherDisclosing

Under Islamic law, the forms and conditions of thgclosure requirements imposed by
the FCRA are in the interests of consumers. Moredkie interest preserved is for the public
and does not contradict a greater or equal inteFasally, the interest does not contradict
established Islamic rules. Therefore, requiringcldsure to be in specific forms or meet
certain conditions is lawful. Thus, violation ofghule is unlawful under Islamic law.

F- Failure to Disclose or Provide Consumers with a Sumary of Rights

It is in the interest of consumers to require CRAsusers to provide to consumers a
summary of their rights. This interest is not outhed by a greater or equal interest.
Moreover, no established Islamic rule is contraaticty this requirement. Thus, this
requirement is lawful under Islamic law.

G- Notice of Discrepancy of Address

Under the FCRA, when CRAs find a discrepancy inatidress provided by a consumer
to a creditor, the CRAs must notify the credittf When a CRA notices in the application a
new address which is substantially different frdra addresses in its record, the CRA must
provide the user with a notice of the discrepantyaddress as a sign of identity theft

185 ABU ISAAC AL-SHATIBI, AL-MUWAFAQAT FI USUL AL-SHARIA, 31 (Mashoor Alsalman ed., Ibn Affan
House) (1997). Every objective has three categoegsentials, complimentary, and embellishments.

118 5eepp. 12-13 for more information aboQtyasand operative cause.

187 Holy Quran17:23 “And your Lord has decreed that you worship none but Him. And that you be dutiful to
your parents. If one of them or both of them attain old age in your life, say not to them a word of disrespect, nor
shout at them but address them in terms of honor.”

118815 U.S.C. § 1681c(h)(1).
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possibility. Under Islamic law, this notice protecbnsumer properties and creditworthiness.
The address notice requirement is in line with ietalaw rules. It helps preserve the
property of people as one of the five prioritiesnti@ned earlier. Thus, violation of this
notice requirement should constitute a violatiodemislamic law.

H- Notice of Frivolous or Irrelevant Information

Under Islamic law, granting CRAs the right to temate disputes believed to be
frivolous or irrelevant is a matter of weighingangsts. Islamic law gives great consideration
to expert views. Therefore, if impartial expertstive credit reporting industry show that
granting such a right is the outweighing interédben such a right should be granted.
However, this right is not absolute. If circumstasicchange and the interest becomes
outweighed by another interest, the other intesbgtuld be considered. If we consider
granting CRAs the right to terminate disputes Hrat believed to be frivolous or irrelevant,
then requiring notice to be provided to the consuimelawful. Violation of the notice
requirement may give rise to liability.

I- Notice of Reinvestigation Results

When a consumer disputes accuracy or completerigss oredit report, and the CRA
reinvestigates the dispute, the consumer is emtitlea free copy of the credit report if the
reinvestigation results in revision of the credie fof consumef'®® Under Islamic law,
requiring notice of the results of reinvestigattorbe provided to consumers is in interest of
consumers. This interest is not in contradictioratgreater or equal interest or established
Islamic rules. Therefore, violation of this notie@uirement is unlawful under Islamic law.

J- Notice of an Adverse Action from CRASs or Third Paries

Under Islamic law, nothing requires users of a itreelport to provide notice to
consumers explaining that an unfavorable decissuth as rejection of an employment
application, was due to credit information. Nonétks, since this notice is in the best
interest of consumers and it does not contradict@umal or greater interest or established
Islamic rules, it should be a requirement, theatioh of which would be unlawful.

K- Notice of Prescreening

A prescreening is a practice in which creditorsaobtrom CRAs lists of consumers who
meet criteria set by the creditdr$® Under Islamic law, giving consumers a choice tbay
of prescreening protects their privacy and givesrththe opportunity to take advantage of
firm credit offers. The interest of consumers imstlbase is lawful and protecting such
interest does not contradict Islamic law. Thus, niie authority regulates such practice and
requires notice, failure to provide notice is alaiion of the law.

L- Notice of Affiliate Sharing for Marketing

Giving consumers a chance to opt out of a crediforactice of sharing information with
marketing affiliates protects their privacy andagwhem the opportunity to take advantage
of the offers. The interest of consumers in thisece lawful and protecting such interest
does not contradict Islamic law. Thus, when thehauty regulates such practice and
requires notice, failure to provide notice is alation of the law.

118915 U.S.C. § 1681i(a)(6)(B)(ii).
190 5een.154 for further information.
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M- Notice of Governmental Agencies’ Request

Under Islamic law, giving consumers notice thairtibeedit reports will be requested by
governmental agencies is in the best interest n§wmers. The interest of consumers in this
case is lawful and regulating such interest dog¢scantradict Islamic law. Thus, when the
authority regulates such practice and requirescepfailure to provide notice is a violation
of the law.

N- Notification of Public Record Information

Under Islamic law, upon reporting adverse publicord information for employment
purposes, CRAs are required to provide notice. Ebives the interest of consumers and
does not contradict an equal or greater interasadtition, it does not contradict established
Islamic rules. Failing to meet this requiremeninsawful.

O- Failure to Block Information Resulting from Identit y Theft

Under Islamic law, if a desired result can be aakieby only one means, then an
obligation arises to only use that meahs However, if the result can be achieved by more
than one means, then an obligation arises to us®bthe means, although which one is not
specified. Thus, guarding people’s property agadesttity theft can be achieved in different
ways. Blocking information is one of them. Therefoblocking information is highly
recommended even it is not obligatory. Once thean# authorities enact such rule,
obedience becomes obligatory and failures to obeyalawful.

P- Decline to Block or Rescinding Block Notice

As indicated earlier in regard to blocking informatthat is allegedly result of identity
theft, if a desired result can be achieved by amlg means, then an obligation arises to only
use that means®® However, if the result can be achieved by mora @ means, then an
obligation arises to use one of the means, althoublth one is not specified. Thus,
guarding against identity theft can be achieveddifierent ways in which blocking
information is one of them. Therefore, when a CRéclimhes to block information, or
rescinds the block, the consumer is at risk. Tleegfguarding against that risk through
notice is highly recommended even though it isofdigatory. Once the Islamic authorities
enact such a rule, obedience is obligatory andriaiio obey is unlawful.

4.4.3. Possibly Debated Issues

Under this section, these issues can be arguedwmoth. It can conform or contradict
Islamic law depending on the choice of argumenariples of these issues are as follows.

A- Providing Outdated Information

Under Islamic law, nothing prevents CRAs from imthg outdated information so long
as the information is accurate. However, laws meqthie removal of such information after
the passage of a certain amount of time. One mauyir@ whether such a requirement is
recognized under Islamic law. One may differentladeveen two types of information. The
first is information that is derived from publicsaurces and that has no relevance to private
rights. The second is information related to peviaghts.

Regarding the first type of information, one maguwe that CRA’s removal of such
information after the passage of time is allowedduse there is no private right involved

HYIALSULAMI, supra note 78, at 276.
1192|d'
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and the interests of consumers outweigh the inteoésthe public in keeping such
information. The second type of information, whishrelated to private rights, can be
divided into two categories; paid debts and unpl@bts. In the case of paid debts, one may
argue that the removal of such information is rmihg to harm private parties whose debts
were satisfied, and it protects the consumer isterby giving the opportunity to improve
their financial status. In the case of unpaid debte may argue that the removal of such
information prejudices the rights of creditors. Whather creditors extend credit to debtors
while unaware of previous debts, it diminishes firg& creditors’ ability to obtain their full
debts, because new creditors share the amountiveth. Once prejudice is established, the
law does not have the right to favor one party d@lierother without the less favored party’s
approval. A jurisprudential rule is establishedttlitnere should be no harm and no
reciprocal harm%Thus, this suggests that the removal of such indédion without the
interested party’s approval is unlawful even wiik passage of time.

B- Failure to Provide Free Copies of Credit Report orFile as Prescribed

Under Islamic law, though requiring a CRA to praviftee credit reports in the above-
mentioned cases is in the interest of consumeiss pitoblematic. Assuming such a rule is in
the interest of consumers, enforcing the interasstmot contradict established Islamic rule
or contradict an equal or greater interest. In thise, one can clearly conclude that a “credit
report” is the property of the CRA. Taking the pedy of the others without their consent or
without providing consideration is against Islaraie. Allah says

“O you who believe! Eat not up your property amomgirselves unjustly except it be a
trade amongst you, by mutual consent™*>*

And the Prophet sayt is not permissible for you to take the propedfya Muslim except
with his consent %

Based on the verses and tradition, one may arcterelquiring a CRA to provide free
copies of credit reports without their consent @thaut consideration is unlawful. Forcing
CRAs to produce free copies contradicts Islamic t#wcoercion-free transactions, thus,
cannot justify producing a credit report with ndue In addition, in order for the public
interest to be a source of Islamic law, the intereast not contradict an equal or greater
interest. In this case, the interest of consumergbitaining free copies of credit reports is
contradicted by the interest of CRAs in gaining angtary return. On the other hand, one
may argue for validity of this rule based on thepmsition that the information in the credit
report is owned by the consumer. This can be retuiy stating that the information in the
credit report resulted from the effort of the CRAhich pays a considerable amount of
money to collect, analyze, maintain, and supplyittfiermation. The strongest argument is
that the CRAs are not allowed to practice this hess$ unless they adhere to the many
requirements of the CIL or the FCRA, one of whistproviding free copies. Therefore, by
applying for a license for practicing this businegsey agreed to adhere to the laws and
consented to the practice of providing free cregports.

19\ BDULRAHMAN ALSUIUTI, ANALOGIES AND SIMILARITIES IN SHAFI FIQH 83 (ALASHBAH WAALNADAI 'R FI
QUA'ID WA FROA' FIQH ALSHAFAIAH) (Scientific Books House Med., 1983). This rule is based on a tradition of
the Prophet Muhammad (pbuh) that he adjudicateidtibae should be no harm and no reciprocal harm.

9% Holy Quran4:29.

19 OMAR BIN ALMULQIN, SHINE MOON IN EXPLICATION OF TRADITIONS AND SAYINGS OF GREAT
EXPLANATION (ALBADR ALMUNAIR FI TAKHRAIG ALAHADITH WA ALATHAR ALW AQIAH FI ALSHARH ALKABAIR )
6/693 (Mustafa Abdulhai et. al. eds® dd. 2004)
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C- Characterization of Investigative Report

Obtaining information from a person acquainted wtitle consumer for a legitimate
reason and for a valid interest is lawful. Unddansc law, the person with the information
is advising the person seeking the informatiors ot classified in this way under U.S. law.
An advisee and an advisor both are immune fronilibialif the advisor advises the advisee
truthfully of the shortcomings of the consum&’ Providing information about a
consumer’s character, general reputation, persohatacteristics, and mode of living is
lawful provided such information does not exceesl shope of the question. In addition, if
providing the information implicitly is sufficient,then providing it explicitly is
discouraged®’ For instance, if one asks the advisor about angtéieson for the purpose of
hiring him for an important position, the advisoayrsay he is not suitable, if he believes so,
without providing further details, unless the adesasks for more details. This is an
exception from the general rule against backbitiiyBackbiting is speaking about other
persons’ faults in their absence. Backbiting isstdered one of the great sins in Islam on the
spiritual level*** There is no fixed punishment prescribed for suehalvior, punishment is
at the discretion of the court.

119 ALMARZOQI, supranote9, at 156.

H19AHMED AL QARAFI, THE DIFERENCIES(AL FURUQ) 4/360 (Khalail Almansour ed. ed. 1998).

19 usLIM BIN AL-HAJJAJL supra note 3, 32/6265, The Prophet Muhammad (pbuh) defined bénkbby
asking his Companions “Do you know what is backigiti They said: Allah and His Messenger know best.
Thereupon he said: Backbiting implies your talkaigput your brother in a manner which he does et lit
was said to him: What is your opinion if | actudiiyd that in my brother, which | made a mentiof? éfe said:
If (that failing) is actually found (in him) whaioy assert, you in fact have backbitten him, arttaf is not in
him it is a slander.” [Emphasis added].

1% Holy Quran49:12, Allah says:© you who believe! Avoid much suspicion; indeed some suspicions are
sins. And spy not, neither backbite one another. Would one of you like to eat the flesh of his dead
brother? You would hate it. And fear Allah. Verily, Allah is the One Who forgives and accepts
repentance, Most Merciful.”

169



Fifth Chapter:
Credit Reporting Damage

Proof of damage is indispensible element of mosA&Cases*° Courts are not willing
to rule in favor of a plaintiff if there is no aetudamage involved, unless the violation is
willful. In this chapter, | will present the type$ damage that consumers may claim. Some
damage is recoverable and others are debated arnartg or schools of thought?*

5.1Definition of Damage

The term “damages” is used to describe the harmpthamtiff incurs, as well as the
compensation the plaintiff receives for the harmtHis chapter, the first meaning of the
term is used. Damage is defined generally as ‘dossjury to person or property2°? Loss
or injury to person or property includes pecuniasywell as intangible loss, such as bodily,
economic, and emotional harm.

5.2 Definition of Credit Reporting Damage

The FCRA does not define credit reporting damagewévyer, one can define credit
reporting damage based on section 1681n. SectiBhnlétates that “Any person who ...
fails to comply with any requirement imposed unties title with respect to any consumer
is liable to that consumer in an amount equah&sum of ... any actual damages sustained

by the consumer as a result of the failure*?%*

Accordingly, credit reporting damage can be defiasd‘loss or injury sustained by a
consumer as a result of failure to comply with #@RA.” Loss or injury encompasses
pecuniary and intangible loss, additionally boddgpnomic, or emotional harm.

5.3 Types of Credit Reporting Damage
Credit reporting damages include the following.

5.3.1 Out-of-Pocket Expenses

Out-of-pocket expenses are associated with mosilitaeporting cases. The following
are examples of out-of-pocket expenses. The coejegst some of these because of lack of
proof or causal relationship:

A- Higher Down Payment

A consumer may be required to pay a higher dowmeay as a result of a violatioff*
For instance, before the violation the consumer rggsired to pay 10% of the vehicle, but
now he is required to pay 25%. This increase inrdpayment constitutes an out-of-pocket
expense.

1200| arson v. Groos Bank, N.A204 B.R. 500, 502 (W.D. Tex. 1996).

1201 BaLA, supranote 7, at 389. Islamic Sunni Schools: Hanfi, NiaBhafi, Hanbli, and Zahiri. They are the
living schools among Sunni.

12028 Ack’s LAW DICTIONARY, supranote 163.

129315 U.S.C. § 1681n.

1204 Georg Finder, Loss of Credit Capaciayailable athttp:/creditdamageexpert.com/2010/05/loss-of-itred

capacity/
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Compensating plaintiff for a higher down payment @#-of-pocket expenses is
problematic. For instance, when a plaintiff hastake a 25% down payment instead of 10%
because of defendant’s errors, 15% more than what upposed to pay, is characterized as
an out-of-pocket expense. However, the plaintifna going to pay more than the total
amount of the goods. Consider the following exangfle plaintiff who wants to buy a
house for $100,000:

Scenario (A)With errors (B) With no errors
Down Paymer 25,00( 10,00(
Remaining Amount 75,000 90,000
Total 100,000 100,000

In this example, the total is the same, but if toart allows the plaintiff to recover
$15,000 as out-of-pocket expenses, one may argateitttwould be a windfall for the
plaintiff. Nevertheless, one can calculate the dgesausing the discounted cash flow.
According to this method, the down payment thenpitiipaid would have generated profits
for the plaintiff had the down payment not beerdpdihis can be shown in the following
example:

Actual Payment $100,000 $100,000
Prevailing Interest Rate 5% 5%
Years 5 5
Down Payment 10,000 25,000
First Year 17,143 14,286
Second Year 16,327 13,605
Third Year 15,549 12,958
Fourth Year 14,809 12,341
Fifth Year 14,103 11,753
Present value 87,931 89,942
Difference - 2,012

In the previous example, the plaintiff, in casepafyment of $25,000 down payment,
pays $89,942 as the present value of the $100H@@@ever, he pays $ 87,931 only in case
of payment of $10,000 down payment. The differeisc®2,012 which is the damage in this
example.

B- Paying a Security Deposit

Payment of a security deposit, because of inaceumé&irmation in the credit report, can
be recovered if a causal relationship is proverweeh requiring the deposit and the
violation of the FCRA?%

Characterizing paying a security deposit, as altresihe defendant’s errors, as out-of-
pocket expenses is problematic too. Even thouglpldiatiff has to pay $500 as a security
deposit, the plaintiff gets the $500 as a windfetause he is going to get the $500 after
passage of certain time or after the terminatiotmefcontract. Nevertheless, one can say that
the security deposit the plaintiff paid would hayenerated profits for the plaintiff had the
security deposit not been paid.

1205 Konter v. CSC Credit Services In606 F. Supp. 2d 960, 967 (W.D. Wis. 2009) (Thercdenied the
plaintiff's claim because he failed to prove thewa relationship between requiring deposit ancether).
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C- Spending Time to Resolve and Correct Errors

Courts held that spending time to resolve and cormeaccurate information in a
consumer’s credit report is a factor in calculatitzgnage$?%°

D- Purchasing Copies of Credit Report

Consumers often to pay out of their own pocketlitaim copies of their credit report. In
that case, the cost may be recoveraffie.

E- Copying, Faxing, Mailing Documentary Evidence

Consumers may recover the cost of copying, faxamg, mailing documents to CRAs to
prove their standing. In some cases, consumers toeegbeat copying, faxing, and mailing
the documentd®

F- Medical Expenses

If the consumer needs medical intervention to hlewmbat sleeplessness, anxiety, or
depression that results from an inaccurate cregiont, the consumer may recover the cost,
provided a causal relationship is establisH&4.

G- Liquidating Assets Prematurely

If a consumer is denied credit, it may be necessaryiquidate some of his assets
prematurely to secure cash to cover other compelliseds. If the denial of credit is
attributed to a violation of the FCRA, he may reeovthe loss if he proves the casual

relationship1?*°

H- Loss of Income by Taking Unpaid Days off Work

Consumers must spend time to resolve their probleitts CRAs. The average time
consumers spent in the U.S. during 2002 to soleatity theft problems was 30 hours per
persom:?** Not every issue can be solved over the phonegfiier, some consumers need to
take unpaid days off from work to meet with CRA gmemel**'? A court held that loss of
income from taking days off is compensable, prodidmusation is proveli'® Loss of

1206 stevenson v. TRW Inc987 F.2d 288, 296 (5th Cir. 1993) (The courtestatFinally, Stevenson spent a
considerable amount of time since he first dispuitisccredit report trying to resolve his problemisgnvirRW.”
However, the court included time spent under thatalenguish umbrella.Bchaffhausen v. Bank of America,
N.A., 393 F. Supp. 2d 853, 859 (D. Minn. 2005) (The tdound no proof of plaintiff's allegation of time
spent to correct the problemRasor 554 P.2d, at 1050 (The court found that spendimg to correct the
errors is part of actual damages.).
1207 5aenz621 F. Supp. 2d, at 1085 (The court held, “Here, record establishes that Saenz requested copies
of his credit report in order to ascertain whetfieans Union had removed the disputed informationd a
incurred costs for copying and faxing the documsnévidence he provided in connection with his dieg.
sztggese out-of-pocket costs constitute cognizable@mic damages for FCRA purposes.”).

Id.
1209Boris, 249 F. Supp. 2d, at 859 (However, the court foundausal relationship between medical treatment
and the violation.).
1200 valvo v. Trans Union LLCNo. 04-70S, 2005 U.S. Dist. WL 3618272, at * 4.RD. October 27, 2005)
(The court found no proof of this type of damage¥ohnson v. Wells Fargo Home Mortg. In658 F. Supp.
2d 1132, 1133 (D. Nev. 2008) (The court denied mgdat's motion because “there are genuine issues of
material fact as to whether these alleged damagesagnizable under the FCRA. In the event suchadgs
are cognizable, which will be determined at theetiof trial, the court will then consider whetheriBtiff's
stocks are too speculative and uncertain to basevard of damages.”).
1211 Faderal Trade Commission & Synovatapranote843, at 7.
212 Morris v. Credit Bureau of Cincinnati Inc563 F. Supp. 962, 967 (S.D. Ohio 1983) (The cfmrhd it as
substantial damag&obinson v. Equifax Information Services, L1380 F.3d 235, 240 (4th Cir. 2009) (The
court held that loss of income by missing about BO0rs of work is part of actual damages.).
1213 Kronstedt v. EquifaxNo 01-C-52-C, 2001 WL 34124783, at *13 (W.D. W2)01) (The court held,
“Specifically, plaintiff contends that she took fodays off work in order to meet with lawyers andka
telephone calls in order to clear up her creditonis These damages are compensable. Howevertiflaiitl
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income can take the form of a consumer’s inabititypractice his usual business because of
the violation. A court affirmed a jury’s award gidst economic loss” of a consumer because
of the FCRA violation?'*

I- Traveling to CRA Locations

When the nearest CRA location is miles away, comsameed to travel a number of
miles to meet CRA personnel in persoml correct the problefi®

J- Late Fees Paid

When the consumer pays late fees resulting fromaasaction based on inaccurate
information in his credit report, such fees may reeovered if a causal relationship is
established:*'

K- Cost Associated with Inability to Finish Constructon

When a consumer starts a project and inaccurabeniration results in a delay, the cost
related to the delay of completion may be recovéréite consumer can prove causatiof.

L- Pre-litigation Fees

Because of the complexity of the FCRA, most consgnmeed to consult attorneys to
solve their problems with CRAs. Attorney fees ageaverable if the cost is incurred as a
result of remedying the violation?'® However, if the cost is just to notify CRAs of the
errors and to ensure compliance with the law, thercost is not recoverable?’

5.3.2 Loss of Credit Expectancy

Loss of credit expectancy “concerns the abilityotain and maintain credit after the
wrongful act ... damages creditworthine$&® Inaccurate information in credit reports can
result in complete or partial denial of the reqadstredit. Damages are recoverable if they
result from complete or partial denial and if cdissa between the errors and denial is
established™®** A court held in one case that damages are redoleerehen the evidence

have to prove that any damages claimed for timewoifk resulted specifically from the reappearantéhe
derogatory First Tennessee Bank information orchedlit report.”).
1214 Adams v. Phillips2002 WL 31886737, at *2 (E.D. La. 2002).
1215 Morris, 563 F. Supp., at 967.
1218 3ohnson 558 F. Supp. 2d, at 1129 (The court denied thancbecause the plaintiff was not acting in his
consumer capacity and held that “ ... any late felen#f incurred and paid related to his businessl
fggnmercial transactions are not consumer transegtibus, they are not subject to the FCRA.”).

Id.
1218 Casella v. Equifax Credit Information Servicé$, F.3d 469, 474 (2d Cir. 1995) (The court helthe term
‘actual damages’ may include out-of-pocket expen®esattorney's fees incurred by a plaintiff prity
litigation of his FCRA claims.”)Lewis v. Ohio Profl Elec. Network, LL.@48 F. Supp. 2d 693, 703-04 (S.D.
Ohio 2003) (The court held, “Plaintiff also seeksaavard of actual damages for prelitigation attgshéees for
the attorneys he hired to resolve his consumeolityistoes. ‘Actual damages’ under the FCRA may idelu
such prelitigation attorneys' fees if the attornsgsvices are retained to remedy a violation efléw.”).
219 McCelland v. Experian Information Solutions In2Q06 WL 2191973 at * 4 (N.D. IIl. July 28, 2006)he
court held, “Out of pocket expenses incurred sintplyotify a credit reporting agency of an error, and not to
enforce compliance with a specific section of tHeRA, are not compensable as ‘actual damages’ for a
violation of the FCRA.").
1220 Georg Finder, Loss of Credit Expectanayailable at http:/creditdamageexpert.com/2011/02/l0ss-0f-
credit-expectancy/ (The author differentiates betwéoss of credit capacity and credit expectanagd®
expectancy “involves predictable and foreseeableréuuse of credit as distinct from credit capaeityich
involves the inability to continue to utilize créds the injured person could before damage tatcied
1221 30hnson558 F. Supp. 2d, at 1129 (The court held, “If ®i&i can show that he was denied the credit at
issue because of erroneous information reporteBéfgndant contained in a consumer report, theseagam
are recoverable under the FCRA.").
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showed that the plaintiff many times was eitherie@ror offered less advantageous terms
when she attempted to secure a 4.

5.3.3 Loss of Credit Capacity

Loss of credit capacity includes a decrease oficigdit and an increase of rate or
premium*??® Loss of credit capacity takes several differemtrf® First, an increase in an
insurance premium is a form of loss of credit c#ga®Vhen a consumer has insurance at a
lower rate, his premium may be increased becauseacturate information added to his
credit report. In that case, a consumer may recangrdamages resulting from the violation
of the FCRA!*?* Second, the consumer may have a low interestwhén he applies for a
loan. If the interest rate is increased solely bseaf a violation of the FCRA, the consumer
may recover damages resulting from the violatiothefFCRA?% Third, the consumer may
be offered the same interest rate, but on lessrdggaous terms such as requiring collateral,
or a guarantor, or cosigner to complete the traimsat?®® Fourth, loss of credit capacity
may take the form of a decrease in existing credit. Lenders give consumers their credit
limit by taking into consideration different facsorincluding credit capacity and
creditworthiness. However, when consumer credibnmspchange because of inaccurate
information, the terms of their accounts are mistly changed accordingly. The consumers
are entitled to recover damages resulting from eredese of credit limit because of
inaccurate informatiof??’

5.3.4 Loss of Job Opportunity

If a consumer loses his job or is unable to fingEryment because of a violation of the
FCRA, then he is entitled to recover damages rieguitom the violation. A consumer needs
to prgz\ge that the violation of the FCRA caused lthes of the job or the inability to find a
; 1
job.

1222 Robinson 560 F.3d, at 240 (The court held the “evidencesented at trial clearly demonstrates that on
numerous occasions Robinson attempted to secumame Imortgage, only to be either denied outright or
offered a loan on less advantageous terms thamige have received absent Equifax's errors.”).

1223 Einder, supranote 1204. (The author states, “Loss of creditaciyp, refers to the decrease of available
credit and/or an increase in the interest rat@f@ilable credit, thus an increase in the costedit. As a result

of those increased costs debt service becomes expensive. When debt service becomes more expensive
loss of credit capacity is suffered as the injupedson loses the ability to continue to use criedihe way it
could be used before the damage to credit occtjred.

1224 Millstone v. O'Hanlon Reports Inc528 F.2d 829, 834 {BCir. 1976) (The damages were an increase of
$68 per insurance premiunBpris, 249 F. Supp. 2d, at 859 (The damage includesaseref $200 per year.).
1225 5chaffhauserB93 F. Supp. 2d, at 859 (The court found no podgdlaintiff's allegation of higher interest
rate.);Bruce v. First U.S.A. Bank, Nat. AssIi§3 F. Supp. 2d 1135, 1140 (E.D. Mo. 2000) (Thercdenied
defendant’s motion for summary judgment becauseligenissues of material fact of whether any ecoromi
damages suffered by plaintiff is actionablBgsor,554 P.2d, at 1050 (The court found that an ineezs
lending rate is part of actual damages.).

1226 Robinson,560 F.3d, at 240 (The court held the “evidencesgmeed at trial clearly demonstrates that on
numerous occasions Robinson attempted to secumame Imortgage, only to be either denied outright or
offered a loan on less advantageous terms thamigie have received absent Equifax's errors.”).

1227 Johnson,558 F. Supp. 2d, at 1129 (However, the court aecepis claim because even though plaintiff
was not using credit cards as a consumer, the omrskeport was used to make the decision of deioigése
credit. Therefore, damages are recoverable.).

1228 ewis, 248 F. Supp. 2d, at 693 (The court affirmed sumynadigment in favor of defendant because the
plaintiff failed to prove causation between the @yment harm and inaccuracy in his credit repdPdpre,
410 F. Supp. 2d, at 573 (Plaintiff was denied ajebause of inaccurate information in his cregiore).
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5.3.5 Lost Opportunity

When a consumer loses an opportunity he would lbav@ned but for the violation of
the FCRA, the consumer is entitled to recover dawsagesulting from the violation.
However, the consumer needs to prove causationeeetwiolation of the FCRA and
damages in order to recovéf?® One court held that loss of an opportunity in Hmne
mortgage market could be considered part of actarlages. Nonetheless, when a consumer
fails to prove causation, no damages are recowerabiother court affirmed the district
court finding “that, in the absence of any evidetiw appellant made an offer to purchase
property or applied for a home mortgage, the “tggtortunity” damages he alleged were too
speculative.”**° Finally, the consumer needs to be acting in hissamer capacity in order
to recover. One court held, “Plaintiff is not elatit to business damages unrelated to his
status as a consumer as the FCRA was designeotrpthe individual consumer, not the
individual's businesses-3*

5.3.6 Lost Profits

Lost profits may be recoverable if the damagescatesed by a violation of the FCRA.
Lost profits by nature are uncertain, so they nmhestreasonably certain in regard to the
occurrence and the extéfit> Nevertheless, lost profit is recoverable undeRB&RA only if
the consumer is acting in his consumer capaditgourt denied plaintiff's claim and held
that “Accordingly, without the use of a consumerae, any lost business opportunities and
anticipated profits relating to Plaintiff's inalflito buy, hold and sell real estate are business
damages not recoverable under the FCEA’Another court affirmed a judgment in favor
of the plaintiff, which included the loss of “anprtunity to make a $35,000 profit on the
purchase and sale of a condominium in Florida’1f the consumer is acting in his business
capacity, then the FCRA does not apply.

5.3.7 Lost Benefits

Obtaining a credit report to determine the constsr&igibility for a license or benefit
granted by a governmental instrumentality is a fesible purposé®*® However, when a
license or benefit is denied to a consumer becafiseaccuracy in his credit report, for
example, the consumer is entitled to recover damag®und no case law regarding this
issue specifically, however, based on the genargjuage of section 16810 and 1681n “any
actual damages sustained by the consuméf=¢ gne can conclude that this type of damage
is recoverable. Lost benefits or licenses are adammages under the damages’ definition.

5.3.8 Emotional Distress

Emotional distress includes mental suffering, hiatidn, embarrassment, anxiety, or
emotional anguish. Non-economic damages, incluéimgtional distress, are treated with

1229 \Myers v. Bennett Law Office®38 F. Supp. 2d 1196, 1204 (D. Nev. 2002) (Thetadenied plaintiff claim
for the lack of proof.).

1230 Robinson560 F.3d at 240Casella,56 F.3d, at 474

1231 30hnson 558 F. Supp. 2d, at 1129.

1232 10MES S. FISCHER UNDERSTANDING REMEDIES 59 (Matthew Bender & Co., Inc.,) (1999).

1233 30hnson558 F. Supp. 2d, at 1129.

1234 Adams 2002 WL 31886737 at * 2.

123515 U.S.C. § 1681b(a)(3)(D).

123615 U.S.C. § 1681n; 15 U.S.C. § 16810.
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suspicion by courts “because of concerns over gemaiss [and] reliability ..2**" In

addition; some courts do not provide compensatioritfe emotional distress of people who
lack the ability to suffer, such as comatose pifiint>*® Scholars are in disagreement on the
issue of recoverability of pain and sufferitg’®

Emotional distress is claimed in most FCRA litigaticases. Emotional distress can
result from several different violations of the FE&RA consumer may suffer emotional
distress because of denial of cré@ff. The consumer may suffer emotional distress because
of a pecuniary loss that resulted from a violatadnthe FCRA. For example, a consumer
could suffer humiliation because of inaccurate fimfation denied him a job opportuni§?*
Another example is suffering that results from dénf insurancé**? Emotional distress can
also result from the dissemination of inaccuraferimation, such as bad moral character, to
third parties**® The perception of the consumer as bankrupt mayltrés emotional
distress-*** Emotional distress can also result from havingetsonally explain to creditors
the inaccuracy of the information to try and comeérthem to grant credit*> Emotional
distress can result from discovering “shocking infation” in the credit report. A consumer
was shocked when he discovered his bad credigrafiter maintaining good credit for more

1237 BiSCHER supranote 1232, at 124.

1238 McDougald v. Garber,73 N.Y.2d 246, 255 (1989) (The court held, “Acdogly, we conclude that
cognitive awareness is a prerequisite to recowvarjoks of enjoyment of life. We do not go so faowever, as
to require the fact finder to sort out varying d=gg of cognition and determine at what level aiqdar
deprivation can be fully appreciated.”).

1239 Ronen AvrahamPutting a Price on Pain-and-Suffering Damages: AtiGue of the Current Approaches
and a Preliminary Proposal for a Change00 Nwv. U. L. Rev. 87, 88 (2006).

1249 pinner v. Schmidi805 F.2d 1258, 1265 (5th Cir. 1986) (The courtiiibht plaintiff “testified that he was
embarrassed by his denial of credit and sustaieeg émotional distress because of Chilton's negliggeThe
evidence is far from sufficient to justify an awaofl $100,000. Despite the excessiveness of the cawar
however, we believe it is appropriate for us toeora conditional remittitur so as to avoid, if pbks a second
trial.”).

1241 poore,410 F. Supp. 2d, at 573 (The court denied sumiuailyment of defendant and stated that plaintiff
“testified that he was embarrassed and humiliated eesult of Sterling's inaccurate report ... ThéebDéants
have offered no evidence that Poore did not, in, faaffer such emotional distress and humiliation.
Accordingly, there is an issue of material fact @bahether Poore suffered such damages that anjust
resolve.”).

1242 McMillan v. Experian,170 F. Supp. 2d 278, 286 (D. Conn. 2001) (The tcdenied summary judgment
and stated that “Because a reasonable jury couldede that the Colonial Penn insurance denialtessirom
misinformation negligently supplied by AssociatésstCourt need not resolve the question left open i
Casella,of whether a denial of credit or other adverseoacis necessary to sustain a claim for damages for
emotional distress under the FCRA.").

1243 Collins v. Retail Credit Co410 F. Supp. 924, 932 (E.D. Mich. 1976) (The coptteld jury’s verdict and
stated “Certainly, a libel per se against a yowsrgdle which clouds her morality and other intarggdements
of her reputation has many subtle and indirect esdveffects upon her personal, social and econtifeic
which a jury may very well recognize and give comgagion for.”);Rasor,554 P.2d, at 1050 (The court held
in favor of the plaintiff because she was injuredhaesult of inaccurate information regardingre@utation of
living with more than one man out of wedlock in fheest.).

1244 Acton v. Bank One Corp293 F. Supp. 2d 1092, 1100 (D. Ariz. 2003) (Therrtalenied summary
judgment of defendant and stated that “Plainti$ioatlaims that he was embarrassed by the facothats in
the community unjustifiably perceived him and hisewas bankrupt.”).

1245 Stevensqn987 F.2d, at 297 (“Stevenson testified that he feago ‘hat in hand’ to the president of Bank
One, who was a business associate and friend, flaiexhis problems with TRW. As a result, he obtain
credit at Bank One. Third, Stevenson had to exgtésncredit woes to the president of the First @gnk in
Colleyville when he opened an account there. Withea president at First City Bank, Stevenson had to
explain his situation again. Despite the fact thatwas ultimately able to obtain credit, Stevensmstified to
experiencing “considerable embarrassment” from fgtio detail to business associates and creditisrs h
problems with TRW.").
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than fifty years.*?*® Sometimes, emotional distress can result fromntaki long time to
correct inaccurate information in the consumeradirreport:?*” Unlawful access of credit
report can be a cause of emotional distress. Aipuldfender's unlawful access of a
consumer’s credit report in a criminal case caulistless to the consumer, as he was afraid
that his confidential information would fall intbe hands of his family?*® However, courts
are reluctant to compensate consumers based anothiei conclusory statements of being
emotionally distressetf*°

5.3.8.2. Publication Element

The courts are split in regard requiring “publioati of the inaccurate information to
third parties as prerequisite to recover emotioligttess damages.

A- Publication is Required

The first approach requires publication of the maate information in order to recover
emotional distress damages. One court held that grad suffering could not be recovered
when the consumer failed to show that defendantnmonicated the inaccurate information
to third parties?*° This approach ignores the fact that “pain andesirfé” are not limited to
cases where the inaccurate information is commtaetcto a third party. A consumer may
still experience pain and suffering even if theomfiation is not communicated to a third
party. When a consumer’s credit report has loteradrs and after several attempts they are
still not corrected, the consumer will have paird asuffering because his requests are
continually ignored?* One court limits the publication requirement tce thlaim of
“embarrassment” where the consumer cannot be eagsd if no communication to a third
party is madé®*? The court reasoned it does not make sense to allonsumer to recover
in the case of “publication” and then bar the coneu from recovering because of the
emotional distress he suffered as a result of ¢ppith the inaccuracy®>

B- Publication is Not Required

The second approach does not require publicationnafcurate information as a
prerequisite to recover emotional distress damdges.court held, “A consumer may suffer

1248 |1d. (“Stevenson testified that it was a ‘terrific shbto him to discover his bad credit rating after
maintaining a good credit reputation since 1932.").

1247 Thompson,682 F.2d, at 514 (“Even after the error was disces, Thompson spent months pressing
SARMA to correct its mistakes and fully succeedeaty @fter bringing a lawsuit against SARMA. This @b

is of the opinion that the trial judge was entittedconclude that the humiliation and mental disgrevere not
minimal but substantial.”).

1248 Centuori 431 F. Supp. 2d, at 1010 (“Plaintiff claims damsgtemming from emotional distress caused by
Experian's willful or negligent failure to properscreen the Public Defender's application for axdesits
credit history database, leading to the Public Béée's impermissible access of Plaintiff's creditdry.”).
124Robinson560 F.3d, at 241 (The court stated, “Thus, we fdisnguished between plaintiff testimony that
amounts only to conclusory statements and plaitegtimony that sufficiently articulates true derstable
emotional distress.”).

1250 Casella,56 F.3d, at 475 (The court held, “Whether or netwould agree witiGuimond,we do not believe

a plaintiff can recover for pain and suffering whenhas failed to show that any creditor or ott@spn ever
learned of the derogatory information from a credporting agency.” [Emphasis added in original]jikas,
351 F. Supp. 2d, at 44 (The court cited the samsoréng as Casella v. Equifax Credit Informatiorviges.).

1251 McKeown v. Sears Roebuck & C835 F. Supp. 2d 917, 933 (W.D. Wis. 2004) (Thercbeld, “... it

makes no sense to apply this requirement to ogfpeistof emotional distress.”).
1252
Id

1253|d.
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distress if he has difficulty in correcting his ditehistory or trouble managing his finances
until his history is corrected; this is true redass whether his erroneous information was
actually published to a third party?®*

| believe the “publication” requirement depends tbe type of case being litigated.
When the consumer alleges that other people knewtdbe inaccuracy of his credit report,
then “publication” should be required. It makes s®ense to award emotional distress
damages because other people knew about the iaagowithout proof that the information
was already communicated to the others. Howeveaothier cases, consumers may suffer
emotional distress even if the information is notmenunicated to third parties, such as by
spending time and effort to correct inaccuraterimi@ion in the consumers’ credit report.

5.4 Indirect Credit Reporting Damage

Damage resulting from a violation of the FCRA cam direct or indirect damage.
Indirect damage or “consequential damage” are ddfas “Losses that do not flow directly
and immediately from an injurious act but that tesdirectly from the act*?*° When it
comes to application, | find it difficult to diffentiate between “direct” and “indirect”
damages.

However, according to the definition, “direct dareagin the credit reporting context
are the damages that result naturally from theatimh, while indirect damages are the
damages that flow naturally but indirectly from thielation. For instance, denial of credit
because of inaccurate information in the credibrefs a natural result of errors. However,
when credit is denied, “which is direct damagedfort and money spent to correct the
errors, flow naturally but indirectly from errors.

From the types of damages discussed, one can denthat indirect damages are
recoverable, so long so they are foreseeable aasomebly flow indirectly from the
violation, and the consumer makes reasonable dtfartitigate the damage&®

Most of “out-of-pocket expenses”, loss of profihdaloss of opportunities, are indirect
damages. For instance, “taking days off” to corgactinaccurate credit report does not flow
directly and immediately from the violation. Howey# flows naturally indirectly from the
violation, especially if the CRA does not cooperatesolve the issue through the mail or
over the phone.

5.5Mitigation of Damage

Mitigation of damage means the plaintiff must “mafteasonable efforts to lessen
damages***’ Such efforts can be actions to lessen damagegatimely by the omission of
acts that increase the dama@&. The effect of mitigation of damage is to reduce th

1254|d

1255 ) Ack’s LAW DICTIONARY, supranote 163.

1256 City Nat'l Bank of Charleston v. Wel384 S.E.2d 374, 383, 385 (W. Va. 1983 sum, we conclude that
the plaintiff's evidence of losses due to an imgzhicredit rating satisfies all the requirementsaisequential
damages recoverable under the UCC” and ‘To recowasequential damages, the buyer must establih: (1
causation, (2) foreseeability, (3) reasonable o#staas to amount, and (4) that he is not barrednitigation
doctrines’.”).

1257 BiScHER supranote 1232, at 62.
1258 |d
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recovery of the plaintift?®>® Not mitigating damage may result in severing cdosadetween
defendant acts and the ultimate outcome.

Under one approach, mitigation of damage is notapplicable doctrine in credit
reporting damage. One court stated the court “legs lunable to locate any FCRA cases
addressing a consumer's duty to mitigate damag&sAlthough the court found no
precedent, the mitigation of damage doctrine shaylply as fairness and justice require.
Another court held that “failure of the consumemtdigate his damages ... should have a
“pearing [only] on the [calculation of] damaged®

One commentator believes that mitigation of damapeuld not apply because
“requiring mitigation would interfere with fulfillrant of the statutory purpose behind the
provision.™?®2 This argument can be rebutted by stating the diafietnis responsible only for
the damage he caused. He is not responsible fatiadd damage caused by plaintiff's
refrainment from mitigating damage.

5.6 Recovering Damage under Islamic Law

Damage issues include damage resulting from imdeati and non-intentional acts.
Damage under Islamic law is discussed under diitecategories, but mostly under criminal
law in regard to bodily harm and under civil liatyilin regard to destruction, usurping of
real estate or personal properties.

5.6.1. Conditions for Recoverability of Damage:
Islamic scholars provide conditions for recovelgpibf damage as follows.

1- First Condition: Certainty of Right

The protected right or interest (body, mental statnoney, etc.) must be certain to be
achieved but for the negligence. If the right i oertain to be attained, such as uncertain
future profit, then damages cannot be recoveredausec attainment is doubtful. For
example, when “A” hits “B’s” truck and causes “B’business to stop, “A” is not liable for
lost profit of “B” because realization of the prois not certain. “B” may lose, the goods
may be destroyed, or the market price may dropnBwi¢ghout “A’s” negligence, “B” may
not accomplish the profit. It is possible that “B&nefits from the delay of his business by
the increase of price¥®* However, if the right is certain to be accomplishéaen damage is
recoverablé®® For instance, if “A” causes the electricity of ‘@’building to stop for a
week and tenants of that building terminate theintacts because of it, such damage is
recoverable as the protected right is certairhdfé is no harm at all, then there is no remedy
even though the defendant breaches a Hity.

12914 at 63.

1260 Graham,306 F. Supp. 2d, at 880.

1261 Hyde v. Hibernia Nat. Bank in Jefferson Pari861 F.2d 446, 450 (5th Cir. 1988).

1262 NATIONAL CONSUMERLAW CENTER, supranote 17, at 480.

1263 A| MARZOQI, supranote, at 200.

126414, at 195.

128914, at 196.

1266 American law has a similar rule known as “OffsejgtBenefits Rule”. IBCHER supranote 1232, at 72.
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2- Second Condition: Damage must be Real

Damage to the protected interest must be real haorder to be recovered. Harm is not
considered real in three cases.

First, harm is not real when, from the act of ddfamt, the plaintiff receives a benefit
that equals or exceeds the harm inflict®d.For instance, when a witness testifies falsely
that “A” owes $1000 to “B”, requiring “A” to pay $ID0 is harm. However, when “B”
releases “A” of the payment for free, “A” suffers monetary damages.

Second, harm must not be certain to happen regardiedefendant’s negligence. For
instance, if a cow is going to die soon because gick, the shepherd is not liable if he
slaughters the cow°® However, he is not allowed to eat the meat, bex#us meat is the
property of the owner. This rule applies only togerties and does not apply to persons.
Therefore, a person cannot kill a dying person emaing that the person is going to die
anyway%°°

Third, the result of the defendant’s act must netthe same intended result of the
plaintiff.**’® For example, if “A” hits a wall and causes it tollapse, “A” is not liable for
that wall if the plaintiff was planning to destrity This rule does not apply if the result is the
same but the time or the manner of destructionersatAn example would be if the plaintiff
needed the wall for an extra month or he wantedsm the materials of the wall but the
defendant caused them to be destroyed.

3- Third Condition: Interest must be Protected, Valuade, and Measurable

The interest (human body, human mentality, or priypenust be protected, valuable
and measurablé’! First, some properties are not protegted seunder Islamic law such as
alcohot?”?and pork. Therefore, destruction of such itemthcaigh it is punishabl&,”* does
not entail liability, according to the strongesiropn.**’* Similarly, destruction that results
from self-defense is not protect?d® When a person defends himself reasonably and
destroys a property of the transgressor, he is liadle for the destruction of the
transgressor’s property. Likewise, reasonable detstm of the property of a fugitive in the
course of pursing him is not protecté& Also, when the property is placed in a location in
an illegal way, the property is not protectétl. For instance, if “A” puts a kiosk in the
middle of the street against the law, “B” is natblie when he hits the kiosk.

1267 American law has a similar rule known as “SpeBiahefits Rule”. FSCHER supranote 1232, at 73.

1268 A cow or the like must be slaughtered in ordetbéo permissible to be eaten. If it dies itself witho
slaughtering, its meat is not lawful. Therefores #ihepherd saved the property of the owner by ktetigg the
cow and making it lawful.

1269 A| MARZOQI, supranote9, at 200.

121014 at 202.

1271 MUHAMMAD ALDOSARI, CIVIL LIABILITY PREVENTIVES AND ITSJUDICIAL APPLICATIONS 283 (£ edition,
Ashbilia Treasures House, 2010)UNRMMAD ABU SAQ, REMEDIES OFTORT IN ISLAMIC JURISPRUDENCE at
177 (F' edition 1999); WAHBA AL-ZUHAYLI, LIABILITY THEORY 57-58 (&' edition, the Intellect House &
Modern Intellect House, 2008) (1982).

1272 The purchase or sale of alcohol is prohibited ssfer medical purposes.

1273 1t is punishable if the destruction is without @u$ permission. The punishment is for usurping the
authority of the ruler, but not for the destructitself.

1274 AL MARZOQI, supranote9, at 203 (Hanfi school provides liability for the ttesstion of alcohol and pork if

the owner is non-Muslim because a non-Muslim hagitiht to own them.).
1275
Id

1276 Id:
127714, at 204.
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Second, the interest must be valuable and measurabl damages cannot be
recovered?’® The interest must have monetary value that carsuned or assessed in the
market. Similar to tangible property, there areamgfible benefits that have market value
such as “residency” of houses, rental time of cargl the like*’® Therefore, Islamic
scholars differ in regard to the recoverabilitymbral damage. Although moral damage is
valuable, there is no market to assess such valli@ aannot be measured.

5.6.2. Emotional Distress under Islamic Law

Islamic scholars differ in regard to the recoveigbiof moral damage which
encompasses emotional distress as follows.

A- Moral Damages Are Not Recoverable

The first approach is that moral damages cannoebavered in a monetary form. This
approach relies on the scholars’ understandirigxatial evidence from thidoly Quranand
the traditions of the Prophet. This approach reagbiat in many instances Islamic law
provides criminal punishment for acts resultingian-pecuniary losses, but does not provide
monetary relief. An example would be the case oaerusation of adultery that is found to
be false. Islamic law provides that the accuseukhbe lashed eighty timé&° However,
no monetary relief is provided to the accused perswen though his reputation is
damaged?® In addition, reputation is not something that t@nequalized to money, as it
has no measureable vafti&’ Moreover, moral damage cannot be measured withingy;
therefore, the punishment is the only solufiti.

B- Moral Damages Are Recoverable

The second approach is that moral damages areexads®. This approach relies on
understanding of the textual evidence fromiody Quran the traditions of the Prophet, and
the ruling of scholars as follows.

- A man lent the Prophet dates. The man came befwedue date and asked
aggressively for the dates back by grasping ththetoof the Prophet. One of the
companions of the Prophet said, “If the Propheteagrl would kill you”. The
Prophet said, “Oh Omar, we need other than thist euld command me to repay
my debt and you should command him to ask in a goadner for his debt.” The
Prophet then asked the companion to pay the sametityuand add him several
kilograms to compensate for “frightening” the maH.

- A well-known scholar in the ninth century (805 C#j ruled that “pain” is
recoverable if the wound leaves no sE&f.

- It has been ruled is that “pain” is recoverabléhd defendant beat the plaintiff and
left no scar?®’

127814 at 203.

1279 Agy SAQ, supranote 1271, at 180-81.

1280 Holy Quran24:4.

1281 aAhdulaziz AlGasim, Financial Compensation for MdBemages in Islamic Jurisprudence in Comparison
with Modern Law 32 (1997) (Unpublished Master’'s dis¢, The Higher Judicial Institute, Riyadh, Saudi

Arabia.
1282 |d

1283 Id.
1284 Id

1285 Muhammad bin al Hassan Al Shaibani is the pionesfr International Public Law.

http://en.wikipedia.org/wiki/Muhammad_al-Shaybani
1285 A|Gasim, supranote 1281, at 33.
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C-

Some scholars ruled that loss of enjoyment of dexuotrcourse or loss of
enjoyment of food is recoverabf&®

Allowing “punishment” of acts that cause moral dgmais an indication that
“punishment” by imposing monetary relief is allow&8’

The second Caliph in the Islamic Caliphate, who wésared man, was sitting and a
barber was trimming the Caliph’'s mustache. The gbalinintentionally frightened
the barber who in turn broke wind. The Caliph gavien 40 dirhan¥®® as
compensation for frightening him, which causednian to be embarrassed in front
of the people by breaking wirtd™

An overwhelming approach in Islamic schools prosideompensation for the
miscarriage of a pregnant woman that resulted treing summoned by a rul&’?

It has been ruled that a person who screams ab@mperson, which causes him to
die or lose his mind, is liabfé®

When a person is thrown into a well and dies bexaafssadness, the actor is

liable 12

Chosen Approach

The second approach is the strongest, althoughscmuSaudi Arabia do follow the first
approach. Courts are following the classic jurisigntial opinions. However, since the
evidence provided by the second approach is comgrend based on authentic sources of
the Holy Quran the Prophet’s traditions, companions’ actionsg apinions of classic
scholars in different Islamic schools, courts sHoswitch to the second approach. Saudi
courts should recognize that compensating somestyeemotional distress or moral
damages is not a blind following of other legalteyss without evidence from the Islamic
legal system itself. Compensating some types ofadgnfor emotional distress or moral
damages has its roots in Islamic law. The measurewfethe emotional distress will be
discussed in the seventh chapter.

1287 Id

12884, at 90-91.

128914 at 34.

1290 Dirham is “a unit of currency in several ArabRerber nations.” http://en.wikipedia.org/wiki/Dintra

1291 A|Gasim,supranote 1281, at 83; MSTAFA AL ZARQA, HARMFUL ACT AND LIABILITY THEREFROM; LEGAL
STUDY AND DRAFTING ACCORDING TO THEISLAMIC TEXTS AND JURISPRUDENCE AND IN DISCUSSINGORDANIAN
CwvIL AcT 42 (' edition, The Pen House & The Sciences House, 1988)

1292 | MARZOQI, supranote9, at 422; A. ZARQA, supranotel1291, at 41.

1298 MUHAMMAD SIRAJ, TORT IN ISLAMIC JURISPRUDENCE382 (Education for Publishing and Distribution,

1990).
1294 |d
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Sixth Chapter:
Burden of Proof and Causation

6.1. Burden of Proof of Credit Reporting Breaches

In general, under the FCRA, the CIL, or Islamic Jdate burden of proof rests on the
plaintiff. The defendant’s action presumably does aeviate from the ideal situation. The
plaintiff usually claims something contrary to thieal situation; thus, he must prove the
deviation. In credit reporting cases, the plaini#frequired to prove the deviation as a
general rule. In all cases, the consumer needgrimduce evidence of the violation. In most
cases, the burden of proof remains with the consumether cases, the burden shifts to the
CRA after the consumer’s introduction of minimald®nce to rebut the negligent or willful
violation. In summary, the level of proof differ®f one case to another as indicated below.

6.1.1. Burden of Proof under the FCRA
A- Burden of Proof under section 1681d(c) and 1681m(c)

Under sections 1681d(c) and 1681m(c), “no persoy Imeaheld liable for any violation
of ... this section if he shows by a preponderancéhefevidence that at the time of the
violation he maintained reasonable proceduresgarascompliance ..."?%® The consumer
is only required to prove the violation, then theden of proof is shifted to the violator to
prove he maintained reasonable procedures to eosargliance.

B- Reasonableness of Procedure under section 1681e(b)

CRAs are required to maintain a reasonable proeedunder section 1681e(b) to ensure
maximum possible accuracy. However, courts splith@enconsumer’s required level of proof
in order to shift the burden to CRAs.

a- Shift of Burden of Proof Approach

The first approach requires a minimum level of prdde consumer need only prove
the CRA reported inaccurate information in his dreelport. The burden then shifts to the
CRA to prove its procedure was reasonable. If tRA@roves its procedure was reasonable,
the CRA will not be liable. The most important thiis the reasonableness of the procedure,
even if such procedure produces inaccurate infoomat®®

129515 U.S.C. § 1681d(c); 15 U.S.C. § 1681m(c).

12% cyculich,supra note 439, at 311Cahlin v. Gen. Motors Acceptance Cqr36 F.2d 1151, 1156 (11th Cir.
1991) (The court held, “In order to make out a prifacie violation of section 607(b), the Act imjtlig
requires that a consumer must present evidencentptashow that a credit reporting agency preparegport
containing “inaccurate” information. If he fails gatisfy this initial burden, the consumer, as dtenaf law,
has not established a violation of section 607%byl a court need not inquire further as to theaeasleness of
the procedures adopted by the credit reporting @g8n Smith v. HireRight Solutions Inc711 F. Supp. 2d
426, 433 (E.D. Pa. 2010) (The court stated, “Taldigh a case of negligent noncompliance with eacti
1681e(b), a plaintiff must prove: (1) inaccuratéoimation was included in a consumer's credit red@) the
inaccuracy was due to defendant's failure to foll@asonable procedures to assure maximum accui@gy;
injury to the consumer; and (4) the consumer'srinjuas caused by the inclusion of the inaccurateyéj
Lambert v. Beneficial Mortg. Corp3:05-CV-05468-RBL, 2007 WL 1309542 at * 3 (W.D/ash. May 4,
2007) (The court stated, “In order to make out imarfacie violation under § 1681 e(b), a consumestm
present evidence tending to show that a consunpartieg agency prepared a report containing inaeur
information.”).
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b- Inference of Negligence Approach

The second approach is similar, however, underagisoach, the burden of proof is not
shifted to the CRAs. Rather the case is presemtdtet finder of fact, who in turn, “may
infer from the inaccuracy the defendant failedditofv reasonable procedur&®’

c- Proof of Inaccuracy and Unreasonableness Approach

Under the third approach, the consumer needs teepbmth the inaccuracy of the
information and provide minimal evidence of unresgadeness from which the trier of fact
may infer unreasonable procedure of the CRA The evidence needs not to be direct;
circumstantial evidence is sufficielft® The courts reasoned that Congress shifted the
burden of proof to the CRAs in two of the FCRA sats; therefore, when the burden of
proof is not shifted under section 1681e(b), it nedhat the burden remains with the
consumers3®

Under the first and second approach, the consusnequired only to show inaccuracy
of information in his credit report, then the bundeill be shifted to the CRA or the case will
be presented to the trier of fact who may or mayimfer unreasonableness of the procedure.
Under the third approach, the consumer needs tepraccuracy of information in addition
to minimal evidence of unreasonableness in whiddr tof fact may or may not infer
reasonableness.

C- Burden of Proof under USA PATRIOT Act

Burden of proof becomes more important with the-emtorism “USA PATRIOT Act”
which allows the government to access credit infiiom more easily. Two main issues may
arise. First, a CRA will face flood of suits forpglying private credit information to
governmental agencies. Second, more people willadav consumers’ privacy
Accordingly, one commentator asserts courts shaaldsider proving the existence of
inaccurate information in the CRA records as asfattion of the burden of proof
shouldered upon thefi??

One commentator noted the burden of proof, “thatlitreporting agency did not follow
a reasonable procedure”, on the plaintiff is aiclitt standard to meet. Its difficulty stems
from the costly discovery stage. The plaintiff canmfford cases where the potential

1297 Robertson v. Experian Info. Solutions In€IV 1:CV-09-0850, 2010 WL 1643579 at * 4 (M.Da.PApr.
22, 2010) (The court discussed three possible atdsdvhich this approach is one of them statingyd&f the
most stringent standard, the burden of proof remaiith the plaintiff to “produce some evidence beya
mere inaccuracy in order to demonstrate the failoifellow reasonable procedures.”).

12%8palton v. Capital Associated Indus. In257 F.3d 409, 416 (4th Cir. 2001) (The courth&othing in the
statute suggests that a plaintiff is relieved ef biurden of showing that the agency failed to felleasonable
procedures.”).

1299 stewart v. Credit Bureau Inc734 F.2d 47, 52 (D.C. Cir. 1984) (The court héldnder this standard a
plaintiff need not introduce direct evidence of eesonableness of procedures: In certain instaims;urate
credit reports by themselves can fairly be reaevédencing unreasonable procedures, and we hdidntisaich
instances plaintiff's failure to present directdmrice will not be fatal to his claim.”).

1300 palton, 257 F.3d, at 416 (The court held, “Indeed, § B§B) stands in contrast to two other FCRA
sections [1681d(c) and 1681m(c)], in which Congrgglicitly places the burden on the consumer repgpr
agency to show the reasonableness of its proceduhes it seeks to avail itself of liability exenmti
provisions ... Therefore, we hold that the plainti&ars the burden under § 1681e(b) to show thatcthsumer
reporting agency did not follow reasonable procesdLi}.

1301 cyculich,supranote 439, at 314.

139214 at 306.
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outcome is less than the expenS8&However, he admits the court cannot disregard the
well-settled rule of placing the burden on the i

Individual privacy has a fundamental value thatncarbe compromisetf®* Enactment
of USA PATRIOT Act mean a CRA will be less conceatrie distributing consumer credit
information to more people and the governmentfitsél have less incentive to enforce the
laws against the CRA. Simply put, consumers become vulnerable.

The commentator asserts that national securitp®rtant, but consumer privacy is also
important. He proposes that a balance betweemtheests of the states and the invasion of
privacy can be achieved. His compromise is to ¢aseburden of proof, so the consumer
need only prove the existence of inaccurate inftionao satisfy a prima facie casgthout
further requiring him to prove the unreasonablecpdure’*® The endless financial means
of a CRA facing the weak consumer constitutes apalance in power. The CRA is in a
better position to rebut the plaintiff's claim ofineasonableness, thus, they should bear the
burden of proot3® The commentator assures that by taking such stapsliberties of
consumers will be protectéd’ Even though | agree with the author in the outcdnde not
see any reason to link the easing of the burdearaaf to the new anti-terrorism acts unless
he is asking for the easing of the burden of pinaixchange for the loss of privacy even
though they are unrelated.

6.1.2. Burden of Proof of Violations under the CIL and Islamic law:

The CIL does not provide information as to the lemrdbf proving credit reporting
violations. Islamic law governs many aspects ofssafitive Saudi law, including proof
issues.

Under Islamic law, the burden of proof rests on phentiff. The Prophet said |f‘the
people were given according to their claims, theyld claim the lives of persons and their
properties, but the oath must be taken by the deferi**°® In another narration of the
tradition, the Prophet said the same with the amdit‘but the evidence is on the plaintiff
and the oath must be taken by the defenddft® The plaintiff “Mudai’ is the person who
claims something contrary to the apparent factlevttie defendantMudaa aliii' is the
person who holds to the apparent fact and dengesl&m?®'° The tradition requires that the
plaintiff introduce evidence to prove his claim, ilghthe defendant is required to rebut the
evidence. If the plaintiff has no proof, then tlefendant is required to take an oath, upon
the plaintiff’'s request, that what the plaintifaghs is not true.

However, the burden of proof is not upon the pifim every stage of the lawsuit. The
burden is upon the person who claims somethingragnto the apparent fact. Any party to
the lawsuit may become the “plaintiff” or “defendam different stages of the lawsuit and
bear the burden of proof. The “defendant” becofpdantiff” when he claims something
contrary to the apparent fact. For example, whehclaims that “B” owes him a debt and

130319, at 319.

130414, at 321.

139914, at 323.

1306 |d

1397)d. at 324.

1308 MusLIM BIN AL-HAJJAJ supranote 3 18/4244.

1309 AHMED ALBAIHAQI, ALSUNAN ALKUBRA, Claims and Evidence Chapter, Tradition No. 194K{ammad
Abdulgadir, Scientific Books House“&d., 2003).

1310 ABDULRAHMAN BN RAJAB, COLLECTION OF KNOWLEDGE AND WISDOMS 2/226 (AMI ALULUM WA
ALHIKM ) (Sha’ib Alarnaoot & Sha'ib Bagis eds., The Messatpuse, 7 ed. 2001).
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“B” admits the debt but claims that he repaidhg burden of proving the payment is shifted
to “B” because he claims something contrary topteven fact.

If the FCRA approaches were followed in Islamic teuthen the consumer would be
the plaintiff in all cases. Thus, he is requiredtove the violations, because the consumer
claims something contrary to the apparent fact. TRRAs, furnishers, or users of
information are defendants because they hold t@pparent fact that no violation occurred
and deny the consumer’s claims.

A violation can be proven by any methdtt! If “unreasonableness” is an element of
the violation, then the consumer needs to proveviihout shifting the burden to the
defendant, because the proof burden is not shiftéess the consumer satisfies the initial
burden. If “unreasonableness” is not an elemerd ofolation, then reasonableness is an
affirmative defense. If the plaintiff has no pradfall, the case will not be dismissed, but the
defendant is asked, upon the plaintiff's requastake an oath that he is not liable. Oath is
given a great weight in Islam because of its sariconsequences. The Prophet said
“Whoever takes a false oath to deprive somebody ofshproperty will meet Allah while
He will be angry with him”.2*!2If the defendant refuses to take an oath, thelachsplit
on that issue. The first approach is that the pféirs allowed to take a “returned oath”
which means the plaintiff takes an oath that thient#ant is liable and a verdict will be
issued in his favor. The second approach is thardict will be issued in the plaintiff's
favor without taking a returned oatft?

The burden of proof can be shifted to the defendader Islamic law if the defendant is
a common contractor>** A common contractor is a person who provides sesvifor
different clients and is not an exclusive contraéto any specific client>**In the case of a
common contractor, scholars dispute whether thddyushifts to the defendant or stays with
the plaintiff. The first approach is that the burdef proof stays with the plaintiff as the
general rulé?!® The second approach is the burden of proof shiftse defendant because
he is in a best position to prove his reasonallefaplaintiff would have a heavy task if he
were required to prove something he has no waytwk*>!’ If the defendant fails to prove
reasonableness, then he is liable, because neggigerpresumetf’® For instance, when a
CRA makes a mistake, the consumer has no way teepitte CRA was negligent in the
furnishing of the information. Therefore, it is anf to ask the consumer to prove the
negligence of the CRA. Rather the CRA should haeeburden to prove his reasonableness.

1311 proof methods in civil cases under Islamic lawtasgimony of third parties (two witnesses), tesiiy of
one witness and oath of plaintiff, defendant’s awidedgment, writing, plaintiff's returned oath iefitndant
refuses to take an oath, knowledge of the judgeitahe dispute, and circumstantial evidence.

1312 AL -BUKHARI, supranote 3, Volume 3, 40/546. The narrator said: ‘tl lawell in the land of a cousin of
mine. The Prophet asked me to bring withessesoftfiron my claim). | said, 'l don't have witnessése' said,
'Let the defendant take an oath then.' | said, ll@h/s Apostle! He will take a (false) oath immadig.' Then
the Prophet mentioned the above narration ...".

1313 MUHAMMAD ALZUHAILI, PROOF METHODS IN ISLAMIC JURISPRUDENCE 389 (Dar Albyan Library,
Damascus, *led. 1982)

1314 A| ZARQA, supranote1291, at 51.

1315 grag, supranote 1293, at 120.
1316 |d

1317|d:
131814, at 122.
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6.2. Burden of Proof of Credit Reporting Damage

As detailed previously, under the FCRA, the CIL,Islamic law, the burden of proof
rests on the plaintiff. The plaintiff is required introduce sufficient evidence to prove the
damages he suffered*®

6.2.1. Burden of Proof under the FCRA

As a general rule, a consumer needs to prove damhgeresult from a violation of the
FCRA. However, in emotional distress claims, cosp$t over what constitutes sufficient
proof of damage.

A- Proof of Emotional Distress

Proof of emotional distress under the FCRA is défe¢ from common law negligent
infliction of emotional distres§&?° Thus, thePhysical Impactrule**** does not apply to
FCRA case$®? Courts split over whether the plaintiff must prievidence of genuine
injury or if he can meet the burden by providing bwn testimony.

a- Only Plaintiff Testimony

If the proof of emotional distress is only plaihtiéstimony, the testimony cannot be a
conclusory statement. The testimony must be accoiapgawith a reasonably detailed
explanation of the circumstances of the injt#¥. Nevertheless, the requirement of a
reasonably detailed explanation is waived whendifendant’'s act is inherently degrading
action. Some acts reasonably suggest the plagmstiffering or distress even without having
testimonyl.324 For example, in a house discrimination case, atcawarded emotional
distress damage based only on the plaintiff's testly and held that “... on top of the racial
discrimination, those cases involved the inevitabappointment and frustration involved
in being unable to obtain housint

b- Other Evidence

Other evidence includes the injured party's condnct other people’s observatidié:
The proof may be in the form of “expert medicalpsychological evidence of damages ...

1319 Robinson 560 F.3d, at 240 (The court stated, “In this cd&ebinson bears the burden of proving actual
damages sustained as a result of Equifax's aesviji

1320 evine,437 F.3d, 1124 (The court held, “requirements fprima facieclaim for the negligent infliction of
emotional distress are dissimilar from the requieta for aprima facieclaim that a credit reporting agency
provided a credit report to a third party for anpermissible purpose in willful violation of FCRAoFthe
latter claim, which is defined by statute, the tedise of compensable emotional distress is reletamie
amount of damages a plaintiff will ultimately re@wy not to whether an individual has adequateljedta
prima facieclaim”. [Emphasis added in original]).

1321 B Ack’s LAW DICTIONARY, supranote 163 (Defines, “The common-law requirement fig/sical contact
must have occurred to allow damages for negligdtitiion of emotional distress”).

1322 eving 437 F.3d, at 1124,

1323 sarver v. Experian Info. Solution390 F.3d 969, 971 (7th Cir. 2004) (The court ciéeprevious holding,
“We have required that when ‘the injured party'snawstimony is the only proof of emotional damades,
must explain the circumstances of his injury insmaable detail; he cannot rely on mere conclusory
statements.”).

1324 Kronstedt,2001 WL 34124783, at *12 (The court cited anottesecthat stated, “more inherently degrading
or humiliating the defendant's action is, the nte@sonable it is to infer that a person would suffemiliation

or distress from that action; consequently, soméwtare conclusory evidence of emotional distreds$ lvei
acceptable to support an award for emotional distie

1325 ynited States v. Balistrierd81 F.2d 916, 932 (7th Cir. 1992).

1325 Cousin,246 F.3d, at 371.
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[such as] sleeplessness, anxiety or depres&idhThe proof must be certain; therefore, the
U.S. Supreme Court held that “...neither the liketiiaf such injury nor the difficulty of
proving it [emotional distress] is so great as uetify awarding compensatory damages
without proof that such injury actually was caus&t®

For instance, a consumer met the emotional distoesden of proof by showing
“headaches, sleeplessness, skin acne, upset stoarathair loss*®?° In addition, her co-
worker testified that “in response to her continpeoblems with Equifax, Robinson “would
be crying” and “screaming” and often she was “upsgand] stressed:**°

6.2.2. Burden of Proof of Damage under the CIL and Islamidaw:

As discussed earlié?> the burden of proof rests on the party who clagosething
contrary to the apparent fact as a general rule.

Under Islamic law, the consumer who claims thasbfered damages is the plaintiff
and is required to prove the damages. The reastimisthe consumer claims something
contrary to the apparent fact. The CRAs, furnishersusers of information are defendants
because they hold to the apparent facts that ncagesnoccurred and deny consumer’s
claims.

Proof of damages can be through any meffi&fdf the plaintiff has no proof at all, the
case will not be dismissed, but the defendantke@supon the plaintiff's request, to take an
oath as stated earlit¥® If he refuses to take an oath, the plaintiff iwkd to take a
“retulr?ﬁd oath” or a verdict will be issued in thlaintiff's favor without taking a returned
oath:

Under Islamic law, the plaintiff is not considerexdbe one who can provide testimony
and the plaintiff is not considered a witness. ifeshy under Islamic law is defined as
“one’s telling of a right for a person against dmstperson in the place of adjudicatidf®
Thus, testimony must serve the interest of angtkeson but cannot serve the interest of the
testifier himself. Regardless of the dispute amtsigmic schools on the recognition of
“emotional distress” recoverability, self-servingstimony cannot serve as basis for
recovering damages.

Moreover, one testimonial condition is that thenegs must not have an interest in the
testimony either to obtain benefits or to avoid dsaip***® Therefore, scholars dispute
whether to accept or reject testimony of some pedyEcause of the probability of the
existence of interest. For example, a close fahrdi@ationship is a reason to reject testimony
under one approacf®’ Similarly, enmity or being an adverse party is theo reason to

1327 patterson v. P.H.P. Healthcare Cor@Q F.3d 927, 939 (5th Cir. 1996).

1328 Carey v. Piphus435 U.S. 247, 264 (1978).

1329 Robinson 560 F.3d, at 241.

1330 Id.

13315eep. 184.

1332 Under Islamic law the testimony of third partiesq witnesses), testimony of one witness and oéth o
plaintiff, defendant’s acknowledgment, writing, iplff's returned oath if defendant refuses to tale oath,
knowledge of the judge about the dispute (underagm@oach), and circumstantial evidence are alhot of
proof in civil cases.

13335eep. 184.

133% Al ZUHAILI, supranote1313, at 389.

13394, at 104.

1334, at 130.

13371d. at 130-31 (For instance, there are three appesatthdeciding whether to accept testimony of acson
daughter for the interest of the father or the raptind vice versa. The first approach is that eeithaccepted.
The second approach is that testimony of the sataoghter for the father or mother’s interest isegted but
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reject testimony>*® Finally, when the witness has an interest in Bitimony, it is not
accepted, such as a partner’s testimony for hith@ain regard to the shared assets of
both=%

One of the proof methods under Islamic law is sir@ircumstantial evidence. The
strength of circumstantial evidence is an objecta&’**° Circumstantial evidence ranges
from decisive circumstantial evidence to wé&R.Only decisive or strong circumstantial
evidence is accepted, although it can be rebdtf@dror example, when a person is caught
in front of a house with bloody knife and a murdeperson is found in that house, it is
decisive circumstantial evidence that he is thedexar. However, this evidence can be
rebutted by proving that the blood is not humano@ll@nd that the person is an animal
butcher who stopped in front of the house coindigehus, a judge can rule in favor of a
plaintiff if the decisive or strong circumstantelidence is unrebutted.

The burden of proof can be shifted to the defendader Islamic law if the defendant is
a common contractor according to one approachessdsearlier:3*3

6.3. Causation

6.3.1. Causation under US law

Causation is defined as “the causing or producingreffect’>*** Causation is often
“addressed as certainty that the loss or damagessulted from injury.***° Causation is
one of the most complex areas of law, because aarseroduce more than one effect, and
effect can be attributed to more than one catfSe.

In the context of credit reporting damages, théngiflis required to prove the violation
of the FCRA is the cause in fact of the damdgd&sTo allow recovery on the speculation
that the violation may cause the damage would, ‘arithle FCRA completely overflow the
boundaries of causatioh®® Causation is not required to be certain, thusenerence is
enought3*° The plaintiff must prove it is more likely thantrthe future losses will occur to

not the opposite. The third approach is that @&dsepted so long so the witness is impartial artdadls. The
same debate exists in regard to accepting spotesisony for the interest of the other. Howeventhers,
sisters, and uncle’s testimonies are accepteceiddminant view.).

13384, at 131.

1339 Id.

134014, at 491.

134114, at 493.

134214, at 517.

1343 A| ZARQA, supranote1291, at 51Seepage 186.

1344BLAcKk’ s LAW DICTIONARY, supranote 163.

1345 BSCHER supranote 1232, at 102.

13414, at 107.

1347 Johnson 558 F. Supp. 2d, at 1122 (The court held, “Plibears the burden of proving that his damages
were, in fact, caused by Defendant's violation.8wis,248 F. Supp. 2d, at 701 (The court held, “To pileva

a claim for actual damages under the FCRA, Plaintifst prove that Defendants' violation of the Aatised
him injury.”).

1348 Myers, 238 F. Supp. 2d, at 1204 (The court denied pficigim for the lack of proof and causation. The
court stated, “Specifically, Plaintiff Samuel Myeessertion that he was damaged because he mdavet
received pre-screen promotions is entirely spemgladand without merit [and] ... would make the FCRA
completely overflow the boundaries of causatiorFi$CHER supranote 1232, at 108.

1349 philbin, 101 F.3d, at 968 (3d Cir. 1996) (The court heWg“deem it sufficient that, as with most other tort
actions, a FCRA plaintiff produce evidence from etha reasonable trier of fact could infer thatitreccurate
entry was a ‘substantial factor’ that brought alibetdenial of credit.”).
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recover thent®° This causal relationship is not required if themdges claimed are
attorney’s fees or punitive damadé¥- In addition, proof of causation is not requiredewh
there is no actual damage at all, as when thetjgfaseeks statutory or nominal damages.

The following are standards used to establish ¢ewsaHowever, every standard
depends on the type of the alleged violation anglitom the burden of proof is allocated.

A- “But For” Test

Some courts apply the “but for” test to establistugation between a violation of the
FCRA and the damages. The consumer needs to “shaivtlie harm would not have
occurred absent” the violation of the FCKRA? When there is more than one cause that
contributes to the damages, it is difficult for ghaintiff to prove that only these causes were
responsible for the harm. In that event, the coapply the “substantial factor” test to
establish causation.

B- “Substantial Factor” Test

When there is more than one possible cause, treuoter may meet his burden of proof
that a causal relationship exists between the twwlaand the damage by producing
“evidence from which a reasonable trier of factldomfer that the inaccurate entry was a
‘substantial factor’ that brought about” the damsje® For instance, one court held that
although the lender gave no reason for the derfiatredit, the absence of accurate
information could lead the trier of fact to inférat inaccurate information was a substantial
factor in the denial of the credi®* The consumer “need not eliminate the possibiligt t
‘correct adverse entries or any other factors’ atsdered into the decision to deny
credit.*>°If the violation of the FCRA is not, by itself, f§igient to produce the damage but
it can produce the damage with another factor, iefactor] may then be considered a
substantial factor in bringing about the denialcoédit and therefore a cause of plaintiff's
injury.”*** The courts under this approach consider it “inappate to saddle a plaintiff
with the burden of proving that one of those fastarasthe cause of the decisiod®’
(Emphasis in original).

C- “ReslpsaLoquitur” Test

Under one courts’ approach, tiRes Ipsa Loquiturule™*® may be used to establish
causation between the violation of the FCRA anddamages. In one of the decisions, a
court held that the burden of proof is not shiftedCRAs but rather the case may be
presented to the finder of fact, who in turn, mafgr from the inaccuracy that the defendant

1350 BiSCHER supranote 1232, at 109.

1351 | ewis, 248 F. Supp. 2d, at 701 (The court held, “othemfo of damages such as attorneys' fees and
punitive damages may be available even if Plaictiffinot prove a causal link between Defendant&tioms
of the act and Plaintiff's other damages.”).

1352 phjlpin, 101 F.3d, at 966;ee v. Experian Info. Solution8003 WL 22287351 at *6 (N.D. IIl. 2003) (“it
appears that it concluded that Philbin could nowskthat the inaccurate information was the “but fause of
his injury, because he could not show that the haould not have occurred absent the inaccuratg’gntr

1353 ppjlbin, 101 F.3d, at 968.

1354|d.

13594, at 969.

1356 |d

1357 |d

1358 Bl ack’s LAW DICTIONARY, supranote 163 (Defines, “The doctrine providing thatsbme circumstances,
the mere fact of an accident's occurrence rais@sf@amence of negligence that establishes a pramifcase”).
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failed to follow reasonable proceddrd®’ Under this approach, the inaccuracy has been
caused by an instrumentality under the exclusiverobof the defendant. Such a defendant
is in a far better position to prove that reasoagibcedures were followed than a plaintiff is
to prove the opposite®°

6.3.2. Severing of Causation

Causation between the FCRA violation and damages mmasevered by an act of the
plaintiff himself or by an act of another. In thedse, the plaintiff cannot recover the
damages because he cannot prove that his damagesaused by the defendant’s act.

A- Intervening Cause

Intervening cause is “[@a]n event that comes betwtbeninitial event in a sequence and
the end result, thereby altering the natural cowfsevents that might have connected a
wrongful act to an injury**®* This intervening cause does not break the chagao$ation if
the intervening cause is foreseeable. Thus, ong beld that the CRA is liable because of
its violation of the FCRA even though the direguiy was a result of identity theft. Identity
theft was an intervening cause but not a supergemin >

B- SupersedingCause

Superseding cause is “An intervening act or foit the law considers sufficient to
override the cause for which the original tortfeasas responsible, thereby exonerating that
tortfeasor from liability.**®® This superseding cause can be from the plainiiffslf or
from third parties.

a- Plaintiff’'s Superseding Cause

For instance, a court held that the “Plaintiff caihrecover for the injury under § 1681i
because Plaintiff cancelled the Coventry Home @mitr.. more than two weeks before
Equifax's 30-day reinvestigation period expired '** The act of the plaintiff's
“cancelation” of the contract is the cause of teslhe suffered. Although errors in his credit
report would cause adverse action against himcamelation of the contract served as
superseding cause. Similarly, one court held tlaasation between a plaintiff's damages
that resulted from a third party’s knowledge of hexdit report and the CRA’s violation of
the FCRA was severed when the plaintiff “voluntaiiiformed a potential creditor she was

the victim of identity theft when applying for athe mortgage**®

13%9 Robertson 2010 WL 1643579 at *4 (The court discussed thpessible standards. This approach states,
“Under the most stringent standard, the burdenrobfporemains with the plaintiff to ‘produce someidance
beyond a mere inaccuracy in order to demonstratéaiture to follow reasonable procedures.™).

139 pnjlbin, 101 F.3d, at 965.

1361 B) AcK’S LAW DICTIONARY, supranote 163.

1362| ambert v. Hartman517 F.3d 433, 438 (6th Cir. 2008).

1363 B ACK’S LAW DICTIONARY, supranote 163.

1364 Acton 293 F. Supp. 2d, at 1100.

1365 Fijeld v. Trans Union LLC2002 WL 849589 at *5 (N.D. IIl. 2002).
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b- Third Parties’ Superseding Cause

When the damages result from an outside cause,aifiom “market fluctuation”, the
outside cause supersedes the negligence of thadzef&®*® In another case, a court found
that plaintiff's mental anguish is not attributalidethe defendant’s action because of a third
party’s act. Therefore, the causal relation is s=¥E®’ Similarly, when the credit report that
caused denial of credit was obtained from a thiedtyp other than the defendant, an
intervening cause superseded the causal link batile® violation of the FCRA and the
damaged®®® Finally, damages may be a result of identity theftch serve as a superseding
cause to the defendant’s negligeht®&unless the identity theft resulted naturally fréme
defendant’s negligendé’

6.3.3. Causation under Islamic Law

To establish liability under Islamic law, the plaihmust prove causation between the
damages and the violatidif* Causation includes acts that cause damages ygjraotl acts
that cause the damages indirecti{%.For example, when “A” hits “B” with a stick, “A’sact
is the direct cause in fact of the injury. Simyarivhen “A” throws “B” in a lion’s cage,
although the lion is the direct cause of injury'B3, “A’s” act is an indirect cause of “B’s”
injury. The general rule is the direct actor ibleafor damages even if he has no intent to
cause it3"

Islamic schools differ concerning the exact meanagig“causation” if there is an
intervening act between the act and the result.

A- Cause and Reason Approach

One approach differentiates between “reason” aadse.” The first act is the “reason”
while the intervening act is the “cause”. Howeuérthe “cause” is a voluntary act of a
human, animal, or bird, then the actor is not &alplor instance, when “A” opens the cage of
a bird and the bird flies away, opening the cad®dason” of loss but flying is the “cause”
of the loss3"* If the “cause” depends on the “reason”, then itteras liable. For example,
when “A” drives a horse and the horse steps andskesasomething, even though the
“cause” of damage is stepping on the property, dheer is liable because the “cause”
(stepping) is a result of the “reason” (driving therse):*’® If the “cause” does not depend
on the “reason”, then the actor is not liable. Fstance, when “A” puts a flaming coal in

1366 Caltabiano v. BSB Bank & Trust G887 F. Supp. 2d 135, 141 (E.D.N.Y. 2005) (Thairiff “... has
already stated the interest rate was higher bea#unterest rate market fluctuation and not hiditrreport.”).

1367 Stevensor087 F.2d, at 296 (However, the court found otieses for mental anguish awards.).

1368 County Vanlines Inc. v. Experian Info. Solutions. 205 F.R.D. 148, 154 (S.D.N.Y. 2002) (However, if
the case is defamation, then the original defendanbt absolved because the last statement ofrdian is

no better than the first one. The court pointed, d4dthough defendant may have obtained erroneous
information from a third party, this fact alone vidunot absolve defendant of liability in a defaroatisuit ...

the courts have said many times that the lastariter may do no less harm than the first, and keaivrongof
another cannot serve as an excuse to the defef)dant.

1389 Field, 2002 WL 849589 at *6 (“However, Field fails to pxe evidence her emotional distress and her
need for therapy were specifically caused by C8&lisre to reinvestigate or adopt reasonable proms]").

1379 ambert 517 F.3d, at 438.

1371 grAg, supranote 1293, at 204.

1372 | MARZOQI, supranote9, at 214-215; ADOSARI, supranote 1271, at 322.

1373 ABU SAQ, supranote 1271, at 52.

1374 graJ, supranote 1293, at 220.

13751d. at 219.
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the street and the wind carries it to “B’s” propeftA” is not liable because the wind is the
cause of carrying the flaming cdal®

B- Reasonable Cause Approach

The dominant approach requires only that the aatses the result in regular
circumstances. However, the actor will be releaSeth liability if he acts reasonably,
because occurrence of harm with reasonable casrds®’’ For instance, when “A” opens
the cage of a bird and the bird flies away, heaislé because it is foreseeable that the bird
would fly when the cage is open&d® Under this approach, the actor is still liable liés act
even if an act of another intervenes. For instawten “A” chases “B” with a knife and “B”
starts running and hits another person, “A” is lkalior the act of “B” because it is
foreseeable that scared person being chased woulht>"

The following points are based on both approacl@holars in the first approach

sometimes share the same ruling on issues witlddin@nant approach even though they
have different reasoning.

6.3.4. Severing of Causation

A- Intervening Cause

Islamic law does recognize “intervening cause” afiddes it into two categories:
plaintiff's intervening cause and outsider’s inteming cause.

a- Plaintiff's Intervening Cause

Plaintiff's intervening cause supersedes the defetisl act in the following scenarios.

1- Plaintiff's Assumption of Risk

If the plaintiff exposes himself to risk of a cotidn created by the defendant with
knowledge of the condition, the defendant is ralblk although he created the condition that
caused the damagd&?’ For instance, when a person digs a well, he idiable for injury of
the plaintiff if the plaintiff throws himself intd¢ionally into the welf:*®* Although the
digging of the well is the cause of plaintiff's imy, the digger is not liable because the
intervening cause of the plaintiff superseded tngsation of the defendant.

However, if the plaintiff has no choice but to egpohimself to risk of a condition
created by the defendant with knowledge of the ttmm defendant will not be absolved
from liability. 382

2- Plaintiff’'s Negligence in Avoiding Risk
If the plaintiff is negligent in avoiding the risif a condition, created by the defendant,
with the ability to avoid it, then the causal liisksevered®® For instance, when “A” throws

137014, at 220.

13771d. at 228.

1378 graJ, supranote 1293, at 230.

1379d. at 231.

1380 A| pOSARI, supranote 1271, at 379.

1381 A| MARZOQI, supranote9, at 217.

138214, at 218.

13834 at 222; ADOSARI, supranote 1271, at 379.
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“B” in a fire and “B” had the ability to get out gukly without injury but he did not., “A” is
not liable because “B’s” negligence severed thesgaon between “A’s” act and the injury.
In fact, “B’s” continuous stay in the fire is thause of injury:>®*

3- Plaintiff’'s Negligence in Mitigating the Damage

If the plaintiff is negligent in avoiding the corgesnces of the act of the tortfeasor, there
is debate among Islamic schools whether causasigevered in regard to non-mitigated
damages’*®*® The failure of a plaintiff to take protective gseafter suffering an injury or
loss can reduce the amount of the plaintiff's recpvFor example, when “A” opens the
animal barn while the owner is watching, the owsleould mitigate the damage by closing
the door. If he does not close it and the animedsi@st, scholars split over “A’s” liability.
The first approach is that the causation is noessV even if the damage is not mitigated by
closing the doot®® The rationale is that the wrongdoing does notiebtardening the
plaintiff with a duty to mitigate the damad&’ The second approach is that causation is
severed if the owner in the example does not niéiglae damage$®® The rationale is that
ability to mitigate damages constitutes a supengpdict. But for the owner’s failure to
mitigate, the damage would not have happéefi&d.

4- Plaintiff's Unreasonable Reaction

If the plaintiff reacts unreasonably to the acth@ defendant, then his action constitutes
a superseding cause that severs causHiidfor example, when “A” bites “B's” hand, if
“B” takes away his hand and causes the teeth of ttAfall, this reaction is considered
reasonable; thus, there is no liability on “B” ather he is entitled to recover from “A”. If
“B” for example cuts off his hand to get away frolA”, his reaction is considered
unreasonable and causation is severed in regaxire damages other than biting.

b- Outsider’s Intervening Cause

Outsider’s intervening cause can be an act of Gdbeoacts of third parties. Each one of
them has its own ruling as follows.

1- Act of God
Acts of God sever the causal link if three condii@re met.

1384 ALMARZOQI, supranote9, at223.
1385 A| MARZOQI, supranote9, at225; McCord v. Green362 A.2d 720, 725-26 (D.C. 1976). This a comuaris
table between legal doctrines:

Doctrine Time of Occurrence Party to Act Effect

Mitigation of damage| After the occurrence of Plaintiff Bar plaintiff's recovery

(avoidable consequences) | defendant’s wrongful act of the avoidable damage

Last clear chance doctrine After the occurrence | @fefendant Impose liability on the
defendant’s wrongful act defendant

Contributory negligence Before or with the occuoewf | Plaintiff Bar plaintiff's recovery
defendant’s wrongful act partially or completely

1386 ALsuluTI, supranote 1193, at 142 (“Silence does not amount teeon therefore, if he is silent watching
his property while it is being destroyed with alilio stop the tortfeasor, tortfeasor is still l&b).

1387 A| MARZOQI, supranote9, at 225-226.

13884, at 226.

138914, at 226-227.

1390)d. at 227.
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- The act must be unforeseeablelf the act is foreseeable, the causal link is not
severed®® For instance, when “A” ignites a fire during a roaday with no
expectation of wind, “A” is not liable if the winspreads the fire and destroys other
properties. However, if “A” ignites a fire duringstormy day or during a calm day
with expectation of wind, then he is liabfg?

- The act must be unavoidable:If the act is avoidable, the causal link is not
severed®® For instance, as in the example above, if “A” lideato put out the fire
after the wind starts but he does not, he is lidbfe

- No negligence on the part of defendantif all other conditions are met, the
defendant is still liable if his action is negligefror example, if “A” puts a heavy
object on his roof, he is liable even if an unfeesble wind throws it on someone
without ability to avoid it, if he is negligent imot tying the object securet§?®

2- Act of Third Parties

Acts of third parties are “acts” that occur in ddui to the original negligence by the
defendant that caused an injury. Therefore, ifetsge multiple causes, the trier of fact needs
to decide which cause produced the injury. Actshaid parties are subject to a different
ruling concerning the severing of causation depandin one of two scenarios.

C- Type of Third Parties’ Act is the Same as Defendard Act

If the third parties’ act is the same type as tbfeddant’s act, then scholars differentiate
between direct and indirect act.

If both third parties’ act and defendant’s act dnect, the party whose act was the
strongest cause is liable. If the acts are the samthe strongest cause is unknown, both
parties share liability>°° For instance, if “A” and “B” hit “C” and he dieshe person who
causes the fatal injury is the liable. If they ghtire same fatal injury or if it is unknown who
causes it, both share liability equally.

If both acts are indirect, the party with the sgest cause is liabfe®’ However, a
precondition of attributing liability to the stroegt cause is that both actors must be
negligent and capable of being held liabfé® For instance, if “A” negligently puts a stone
in the street, and “B” negligently digs a well,"@” stumbles upon the stone and falls into
the well, “A” will be held liable because the “stbfimng” resulted from the stone and, but for
the stone, “C” would not have fallen into the w&imilarly, if “A” unties an animal and “B”
opens the door of the barn, which causes animass, Ithe opening of the door is the
strongest cause.

D- Type of Third Parties’ Act is different from Defendant’s Act

If the type of third parties’ act is different frodefendant’s act, liability is attached to
the direct act because there is no interveningpeisteen the “direct act” and the “damages”

1391 ALDOSARI, supranote 1271, at 358iL-ZUHAYLI , supranote 1271, at 33.

1392 AL MARZOQI, supranote9, at 231.

1393 A| DOSARI, supranote 1271, at 35%L-ZUHAYLI, supranote 1271, at 33.

1394 A| MARZOQI, supranote9, at 233.

13994, at 233.

139 ALMARZOQI, supranote9, at 253; ADOSARI, supranote 1271, at 394; BuU SAQ, supranote 1271, at 84;
AL-ZUHAYLI, supranote 1271, at 38; IAZARQA, supranotel291, at 113.

1397 grag, supranote 1293, at 235.

1398 A| MARZOQI, supranote9, at 253.
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unlike an “indirect act” which is not closely redattto the damagés’® For instance, when
“A” gives “B” a pistol and “B” shoots “C”, “B” is lable because his act is the direct act
while “A’s” act is indirect one.

a- Exceptions to the Rule

This general rule has exceptions in which liabititgy be attached to an indirect actor or
both direct and indirect actors. Some of these gaes are overlapping as follows:

First: If liability cannot be attributed to the actor bese he is legally incapable,
such as an insane persdff, animal, or machine, then liability is upon theiredt
actor. For instance, when “A” commands “B” (an imsgerson) to kill “C”, “B” is
not liable but rather “A”. Similarly, when “A” thnes “B” into a machine that injured
him, the liability cannot be attributed to the miaeheven though the machine is the
direct actor that caused injury;

Second: If the direct actor is immune because he folloueghl due process, the

liability is upon the indirect actor. For instan@ea person is imprisoned because of
false testimonies, the judge and executor of tdgment are not liable because they
followed legal due process. The liability in thatse will be attributed to the false

testifiers*4*

Third: If the direct cause is legal and the indirect eassllegal, the liability is upon
the indirect actot*°? For instance, when “A” intentionally or negliggnfluts a stone
in the street in which “B” stumbles upon, “B” istri@ble if his fall causes property
to be destroyed because his walking is legal. Hewe\A” is liable for his indirect

cause that results in the property damages.

Fourth: If an indirect act is as strong in producing tlite@ alone as a direct act,
then the indirect and direct actors share liabifify°> For instance, when a person
rides a horse and another person holds its halbn, of them are liable for damages
resulting from the horse because the direct ader) and the indirect actor (holder)
can produce the result in the absence of the peson'***

Fifth: If an indirect actor has bad faith while the diractor is a bona fide actor, the
liability is upon the indirect actot*® For instance, when “A” puts poison in a pond
in which people drink from, when “B” drinks and deirt, “A” is liable even though
“B” is the direct actor.

Sixth: If the direct act is based on the indirect acg, liability is upon the indirect

actor**% For instance, when “A” asks “B” to dig a well canid which “A” claims to
be his own, “A” is liable to the true owner of tlaend.

1399 AL MARZOQI, supranote9, at 261; ADOSARI, supranote 1271, at 3265L-ZUHAYLI, supranote 1271, at

39.

1% Note that if there is no indirect actor, the diractor is liable even if he is insane.

1401 MUHAMMAD IBN OTHAIMEEN, THE INTERESTING EXPLANATION OF THE ZAD (ALSHARH ALMUMTI' ALA
ZAD ALMUSTQNI') 14/91-94 (Ibn Aljawzi House, *ied. 2002); BRAHIM ALDABO, SECURITY OF BENEFITS IN
ISLAMIC JURISPRUDENCE A COMPARATIVE STUDY OFISLAMIC AND CIVIL LAW , 188 (Ammar House) (1997).
1402 ALDOSARI, supranote 1271, at 327; WABO, supranote 1401, at 187; U SAQ, supranote 1271, at 81;
AL-ZUHAYLI, supranote 1271, at 41.

1403 A| DOSARI, supranote 1271, at 329; BU SAQ, supranote 1271, at 805L-ZUHAYLI, supranote 1271, at 43-

44,

1404 A| pOSARI, supranote 1271, at 329.
1405 A| ZARQA, supranote1291, at 91.

1406 Id.

196



Seventh: If an indirect actor induces a direct actor, tiability is upon the indirect
actor™*®” For instance, when “A” tells “B” that “C” is hios and allows him to deal
with him, “A” is liable to “B” for any transactiobecause of misrepresentation.

Eighth: If there are aggravating circumstances on the pfathe indirect actor,
liability will be attached to hini*®® For instance, when a depositee guides a thief to
the place of the deposit, the depositee is liabletlie lost deposit even he is an
indirect actor. However, the depositee has the nfjnrecourse from the thief.

Ninth: If an indirect actor forces the direct actor taus® the harm, the liability is
upon the indirect actor if the direct actor is itveot, based on the majority vieiP®
For example, when “A” forces “B” to damage “C’'s” rcdB” is liable to “C”,
however, if “B” is insolvent, the liability will bgpassed to “A”.

1407 Id

140814, at 92

1409 Id.
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Seventh Chapter:
Credit Reporting Remedies

Scholars state that for every legal wrong theretniesa remedy’™° The rationale
behind remedies is to place the plaintiff in thesipon he would have occupied but for the
legal wrong:**! Credit reporting damages are no different. In ttispter, | will present
different types of remedies that place the pldimithis rightful position.

Measurement of Credit Reporting Damages Remedies der U.S. law

7.1. Nominal Damages

Nominal damages are defined as “A trifling sum aledrwhen a legal injury is suffered
but there is no substantial loss or injury to benpensated™*? Nominal damages can be
traced to the fourteenth centdf}®> They are awarded to remedy violations that “cause
measurable actual loss or substantial injury” tadidate plaintiff rights:*** Nominal
damages are few cents or doll&¥S. The main benefits of nominal damages are: intéionp
of an attempt to acquire property by prescriptitfivindicating the plaintiff's rights**!’
possiltﬂiécy of recovering punitive damages, andsguity of recovering attorney’s fees and
costs.

7.1.1. Nominal Damages under U.S. Law

In general, to recover nominal damages, the claumstrbe complete without the need to
show actual damages, such as breach of coriffdtt.the case is not complete unless actual
damages are proven, such as negligence, thendaugoo the orthodox attitude, no nominal
damages will be awardé®® Under the FCRA, courts split over whether nomiskaiages
are recoverable if no actual damages are shown.

Nominal Damages Are Recoverable

The first approach is that the plaintiff is entitl® nominal damages in the absence of a
showing of actual damage; thus, the plaintiff isit&d to recover punitive damag¥$?

1410 BScHER supra note 1232, at 1; ARLES MCCORMICK, HANDBOOK ON THE LAW OF DAMAGES, West
Publishing Co., at 85 (1935).

1411 3ames Fischeflhe Puzzle of the Actual Injury Requirement for Bges 42 Loy. L.A. L. Rev. 197, 197;
McCoORMICK, supranote 1410, at 165.

1412B) Ack’s LAW DICTIONARY, supranote 163 (It is known as contemptuous damages, too

1413 James E. Pfander, Resolving the Qualified ImmuBitemma: Constitutional Tort Claims for Nominal
Damages 15 (2011) (Northwestern Public Law ReseaPaper No. 11-41,available at SSRN:
http://ssrn.com/abstract=1795341

141 BiscHER supranote 1232, at 7; KICORMICK, supranote 1410, at 85.

1415 McCoRMICK, supranote 1410, at 87.

141994 at 92.

1417 pfandersupranote 1413, at 1.

1418 pfandersupranote 1413, at 7; KICORMICK, supranote 1410, at 93.

1419 NATIONAL CONSUMERLAW CENTER, supranote 17, at 484,

1420 McCoRMICK, supranote 1410, at 89.

1421 Russell v. Shelter Financial Servic&®4 F. Supp. 201, 203 (W.D. Mo. 1984) (“... altpbthe has not
shown any actual injury resulting from Shelter Ficial’'s violation of the FCRA, plaintiff is entitte to
nominal damages in the sum of one dollar and prendamages in an amount to be determined by tige)jur
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Nominal Damages Are Not Recoverable

The second approach is that the plaintiff is nditled to nominal damages in the
absence of a showing of actual damage. This appn@gects an award of nominal damages
because showing actual damages is treated as apctsshe cause of actidff> Moreover,
the FCRA provides statutory damages in lieu of mahdamage$**® One commentator
argues that even in a jurisdiction that requiresopiof actual damages, nominal damages
should be awarded if the plaintiff proves the estise of actual damages but fails to prove
the extent of actual damages because the injuygesumed, and because another area of law
provides so**%*

7.1.2. Nominal Damages under Islamic Law

Islamic law requires proof of damages for any kafidemedy. No remedy is provided
for violation of a legal right without proving damgmes of any kind. Therefore, nominal
damages are not recognized under Islamic law. Hewevjudge has wide discretion under
Islamic law to punish the violator with a variety punishments calledra’zir. Ta'zir
punishment is authorized for crimes that have medipunishment under Islamic la?°
Ta’zir ranges from a verbal warning to severe punishnseich as a life sentence or
execution depending on the severity of the crifi®.

7.2. Statutory Damages

Statutory damages are defined as “Damages prowgsthtute ... as distinguished from
damages provided under the common 4%’ Statutory damages contain a punitive
element#?®

7.2.1. Statutory Damages under U.S. Law

The FCRA provides for statutory damages in willhwn-compliance violations?®
However, statutory damages are in lieu of actualatges, thus, if actual damages are greater
than statutory damages, the consumer should demahd actual damages and vice
versat*® Those statutory damages are intended as a detemethe wrongdoer¥
Furthermore, statutory damages encourage consumeus as an attorney general in their

1422 Cousin 246 F.3d, at 371 (“Here, in this negligent nonptiance action, there was insufficient evidence of
actual loss. Therefore, we need not award any ralndimmages, and we make no determination as tchethet
Cousin has satisfied all the purported elements mégligent noncompliance with 8§ 1681e(b) claimvasrant
nominal damages.”)Hyde 861 F.2d, at 448 (“Nominal damages to vindicateechnical right cannot be
recovered unless actual loss has occurred.”

1423 1n re Trans Union Corp. Privacy Litjg211 F.R.D. 328, 345-46 (N.D. lll. 2002) (“As heddbove, the
section provides for statutory damages in lieuatfial damages. Thus, if plaintiff proves a § 168ibfation,
an award of statutory damages is appropriate aré ik no need for an award of nominal damages.”).

1424 NATIONAL CONSUMERLAW CENTER, supranote 17, at 486.

1425 ByaLA, supranote 7, at 1287 (Crimes under Islamic law can iveled in regard to the punishment of
crimes into fixed punishment and crimes withouéeéixpunishment.).

1426 ABDUL QADIR OUDAH, ISLAMIC CRIMINAL LAW 685 (Arabic Book House, 1968) (1949).

1427 ) ack’s LAW DICTIONARY, supranote 163.

1428 Blaine EvansorDue Process in Statutory Damag&sGeo. J.L. & PuB. PoL’Y, 601, 3 (2005)available at
http://ssrn.com/abstract=706201

142915 U.S.C. § 1681n(a)(1)(A) (Provides, “(a) In gerleAny person who willfully fails to comply withrgy
requirement imposed under this title with respedrny consumer is liable to that consumer in anwarhequal
to the sum of (1) (A) any actual damages sustdiyeithe consumer as a result of the failure or dasadg not
less than $100 and not more than $1,000").

143015 U.S.C. § 1681n(a)(1)(A).

1431 gcheuermarsupranote 502, at 117.
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private capacities to police the conduct of the ngdper-**> Moreover, statutory damages
guarantee a minimum redress if the actual harriffisudt to prove or it does not exist*?

In many instances, consumers do not have incentivdring actions for FCRA
violations because they do not know about the timia or because the cost of the action is
too high!*** Lawyers, as the drivers of this type of ca¥ésfound a new mechanism to
enforce the FCRA statutory damages in favor ofrthiénts, and of course for their own
benefit as well.

7.2.1.1. Measurement of Statutory Damages

The FCRA provides the range of statutory damageshnis from $100 to $1,008%
however, the FCRA does not provide any factors thifuence choosing the lower or the
higher limit}**” Thus, the amount is left to the trier of fact &tetmine"**® For instance, one
court upheld a jury’s award of $1,000 as statutmynages:3® However, there is no clue
why the jury chose the maximum amount of statuttagnages not the low limit or another
amount.

One commentator provides criteria to help in debeimg the amount of statutory
damages through analyzing cases under the Fair Calgction Practices Act (FDCPA) as
both acts aim to protect consumers. The factors“dedendant sophistication, the clarity of
the requirements ... violated, the defendant's pensisdenial of its illegal act, the
defendant’s failure to bring its practices into gbiance despite ample time to do so, prior
violations and liability of the defendant for thense illegal act, multiple violations, multiple
accounts or transactions that were the subjechefsame violation, the importance of
deterrence, the consumer’s injury, egregiousnedbefiolation, and the existence of the
defendant’s liability insurance:*°

The forgoing criteria are helpful in measuring thipability of the defendant; however,

| believe they do not provide guidance in measustgtutory damages. Since statutory
damages are in lieu of actual damages, | beliea the range is to compensate the
consumer with the higher of two damages: the actual the statutory damages. For
instance, when the actual damages are $650, theucen can either demand actual or
statutory damages but not both. However, the coeswan provide evidence of his actual
damages to be considered in calculating the statdmmages. However, if the damages are
non-pecuniary, then the trier of fact should tryw&due the damages accordingly within the
range.

7.2.1.2. Statutory Damages Excessiveness

Statutory damages are one of the strong incent¥edass actions. However, it raises
the due process issue related to excessivenessn \&i@bining aggregated statutory
damages claims and class actions, the result isdaterrence in the form of excessiveness.
It is being claimed that Congress never considéhedpotential aggregation of statutory
damages. The U.S. Supreme Court in many instareesgmized the excessiveness of

143219, at 111.
14331d, at 107.
143414, at 108.
143914, at 114.
143915 U.S.C. § 1681n(a)(1)(A).
i‘z; NATIONAL CONSUMERLAW CENTER, supranote 17, at 493.
Id.
139 5aunders v. Equifax Info. Servs., L.L. 469 F. Supp. 2d 343, 348 (E.D. Va. 2007).
1440 NATIONAL CONSUMERLAW CENTER, supranote 17, at 494,
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punitive damages. Accordingly, aggregated statutiampages should be treated as punitive
damages in the case of excessiven®dsSuch treatment should be done before the
certification of the class action as delay may l¢éadan unfair settlement even if the
defendant has done no wrong.

A class action mechanism raises a constitutiormleisof “excessiveness of statutory
damages” that violates due process in many c¢&%ea.class action has three features that
make it an incentivizing tool for plaintiffs. Figsthe number of plaintiffs is very large.
Second, the loss sustained by each plaintiff isllsraird, the cost of litigation is high
compared to the outcome of the c&%2.

A class action serves a deterrent as it uncoversvtbngdoer’s violations and requires
him to give up his ill-gotten gaiff** Commentators assert that both a class action
mechanism and statutory damages serve the sametiadgein encouraging litigation that
are otherwise costly or not worthy. Class actiama small claims into one giant case that
makes it attractive to pursue. Statutory damagesagiiee minimum recovery in violations

that may result in actual damages difficult to gromominal damages, or no damages at
a”.1445

Combining aggregated statutory damages claims &s$ action claims will result in
over-deterrence in the form of excessiverté¥sOne commentator notes the U.S. Supreme
Court prohibits excessive statutory damages thraughprocess principfé?’ The principle
of excessive statutory damages has developed tnelyears. Elaboration of statutory
damages was done in the punitive damages conteti gwugh the principle derived
originally from statutory damages jurisprudent®.

The principle started with the finding that theefimposed was so grossly excessive that
it amounted to a deprivation of property withoutedprocess of law**® Determining
statutory damages to be grossly excessive depemdseasonableness test®® Another
component was added to the principle so that sigtatamages must be proportionate to the
offense™* Years later, the U.S. Supreme Court noted thatprioeess imposes substantive
limits, which may not be exceed&d?

Another era began when the U.S. Supreme Court adapnew standard to define the
meaning of “excessiveness”. It has become knowth@$BMW standartl **** In BMW of
North Am., Inc. v. Gorghe U.S. Supreme Court identified three guideptistietermine the
excessiveness; the reprehensibility of the defetslaonduct, the relationship between the
actual harm or potential harm to the plaintiff ati# punitive damage award, and the
comparable civil or criminal penalties for the defant’s conduct?>*

1441 Evansonsupranote 1428, at 3.

1442 gcheuermarsupranote 502, at104.

1443 Evansonsupranote 1428, at 109; Williamsppranote 497, at 315.

1444 scheuermarsupranote 502, at 109.

144514, at 107-8.

1446 |d. at 106 (In one instance, the potential minimuatubry damages were almost half of the net woith o
the wrongdoer company. In another example, thenpiateminimum statutory damages were $1.9 billieere
though the net income of the company was only $6iom Another example, the potential minimum
statutory damages were 600% greater than the cofigpaet worth.).

144719, at 115.

14814, at 116.

14494, at 117.

14014, at 119.

145114, at 118.

149219, at 119.

1453BMW of N. Am., Inc. v. Goré17 U.S. 559 (1996)

1454 Scheuermarsupranote 502, at 119.

201



One commentator believes tBMW standard should apply to statutory damages.
Another commentator notes that even though BMMW standard was derived from the
statutory damages context, most courts refuse py apto aggregated statutory damages.
Courts deny such application because of “whollypdiportionate” standard which measures
excessiveness against the public harm rather tiemdrm to the plaintiff's. The standard
was abandoned in punitive damages applicafitfighe rationale in not applying ttBMW
standardis that there is a difference between punitive alges and statutory damages. The
difference is the jury awards punitive damages eavitthe legislators award statutory
damages. Thus, awarding statutory damages accémpliSongress’ goal of deterreri¢¥.

It is notable that few courts applied BB#MW standardimplicitly without further discussion.
Only small minority of court applBMW standardexplicitly.4>®

Another argument is that statutory damages are daglabecause of the difficulty in
calculating damages, thus, tBMW standard should not apply. This argument can be
rebutted because punitive damages are awardedtlevegh they are incalculable damages,
such as pain and suffering or harm to reputaftoh.

Others argue that statutory damages are imposedusecof low actual damages;
therefore, theBMW standardshould not apply. However, this feature is alsailable in
punitive damages. The U.S. Supreme Court allowsifgiter punitive damages in cases with
low compensatory damag&$’

Regardless of what standard is applied, most colefesr the due process issue until the
class certification is completé®* The courts reason that statutory damages aredrea
punitive damages; thus, the court can reduce tlmuatrof the award after the judgment via
remittitur*°? Also, courts respect the separation of powersgtbee, the issue of statutory
damages should be altered by Congt&%s.

One of commentators notes the U.S. Supreme Coouls fno analytical difference
between statutory damage and punitive damage aw&fdEherefore, it does not make
sense to apply one standard for punitive damagdsaanther for statutory damages. In
addition, it is more practical to consider the & due process during certification stage,
not after it"*®> Some courts reject class certification in FCRAesa®enial of certification
does not prevent consumers from bringing casdsein individual capacitie§*®®

To apply theBMW standardof excessiveness to statutory damag&sye must examine
first the applicability of theBMW standardto the statutory damages. The first factor is the
reprehensibility of the defendant’s condté® When assessing this factor, the court must
consider whether the conduct is repeated or wdatesh whether the harm is intentional, a

1455 Eyansonsupranote 1428, at 3.

1456 gcheuermarsupranote 502, at 123.

157)d. at 124.

14584, at 124-26.

14%9 Evansonsupranote 1428, at 36.

149014 at 41.

1481 gcheuermarsupranote 502, at 127.

1462 \cClure, supranote 408, at 299.

1463 gcheuermansupra note 502, at 128-31 (The author asserts that céisgethe legislatively prescribed
amount in statutory damages is not accepted withualitial scrutiny. Therefore, when the constitatdty of
such a prescribed amount is challenged; the coust examine the issue.).

199414, at 119.

14994, at 131.

1466 McClure, supranote 408, at 299.

1467 scheuerman, the autor, has applied it to Fair Arclrate Credit Transaction Act, which is one o th
FCRA amendments in 2003, so its relation to theedtation is clear.).

1468 Eyansonsupranote 1428, at 43.
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result of malice, trickery or mere negligence, Vileetthe harm was physical or merely

economic, whether the conduct was indifferent tonaeckless disregard of the other, and

whether the target is financially vulnerable. Anwaad of statutory damages in the absence
of these factors is doubtftft®

The second factor of thBMW standardis the relationship between the penalty and
plaintiffs harm. The court must make sure thattigtay damages are reasonable and
proportionate to the harm to the plaintiff. Thus,award of $240 million for failing to print
the expiration date on a receipt is neither redslenaor proportionate to the harm of
plaintiff.’*’® However, the issue in the statutory damages corgexhat courts do not
necessarily make a finding of the actual damagésdeletermining the statutory damages.
Therefore, this factor may be difficult to applyo@ts should make a finding of the actual
damages in order to determine the ratio of actamiabies and the statutory damagés.

The third factor of thdMW standardis to consider the comparable sanctions in other
statutes. This factor can be accomplished by lapkihthe same statutory damages in the
statute to examine how deliberately the statut@snages were set'’? The court should
look at cases brought under the same statute angaze it to the case at haf&f> or look
to other administrative and criminal penaltté¥.

One commentator stresses that considering the aalpasanctions in other statutes
can be applied, provided that legislators engageddeliberative decision making.
Consequently, courts must consider whether thelbgirs deliberately chose the amount of
statutory damages. Additionally, a court must take consideration whether legislators
considered the amount of statutory damages in déise of aggregation. If one of them is
missing, court should not abide by the amount @itusbry damages prescribed by
legislators'*"®

The commentator examines legislators’ deliberati#eision-making in FACTA and the
FCRA. He concludes that a review of legislativetdng of both acts reveals that Congress
never considered the potential aggregation of sgtwamages?’®

The commentator shows that one representativedinted the statutory damages clause
but the bill died:*’” Afterward, a new bill containing the statutory dages was introduced
by the same representative and prevaitétHowever, the minimum of the statutory
damages was $300 which was changed later to be &1i€Oreconciliation of the two bills.
No history shed light on why Congress chose thiscic amount, nor why Congress
adopted the statutory damages in the first ptaCe.

One commentator believes that aggregate statutarpagdes are unpredictable as
legislators do not contemplate thef® Another commentator concludes that statutory
damages prescribed by Congress are no differemt franitive damages award by the jury

1469 scheuermarsupranote 502, at 133.

147019, at 135.

171 Evansonsupranote 1428, at 43.

147214, at 44.

147314, at 46.

14744, at 47.

1475 scheuermarsupranote 502, at 136.

1476 |d

14771d., at 140.

147814, at 141.

1479 |d

1480 Evanson,supra note 1428, at 33-34 (“But an aggregator does re¢ ghe legislature any sort of
predictability advantage over a jury when it ch@aa amount for a violation to be multiplied byeatifactors
with no upward limit as in the California case.”).
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as they are both arbitrary. Thus, a court shoutdgh@ deference to statutory damaf&s.

In supporting his argument, the commentator shdasthe Truth in Lending Act (TLA$®?
deals with the same issue of aggregation statutanyages. Nevertheless, courts dealt with
the issue differently and declined to certify thass action. That, in turn, led Congress to
acklrlg;/vledge that aggregation statutory damagemslaiere not intended and amend the
act:

One commentator argues that if we admit BMW standardshould apply to statutory
damages class action claims, we have to addresssshe of excessiveness during the
certification stage not post-judgméfit* Some argue that if the court is going to apply the
punitive damages standard to statutory damagesptire needs to address the issue after the
judgment, as is the case with punitive damagesphnitive damages a court needs to wait
until the jury reaches its verdict to determinedtcessiveness. Statutory damages can be
calculated before the certification by multiplyittee number of members of the class by the
statutory damages amount. Excessiveness can bendetd easily in certain class actions
even with minimum statutory damag%@'s.

Others argue the due process issue can be resafterdjudgment through remittitur.
Yet, reducing the amount after the judgment resulta violation of the plain text of the
statutes that provide for statutory damages. Fsiairce, the FCRA provides a minimum of
$100 for statutory damages. When the court redtieesggregated statutory damages after
judgment, all plaintiffs will get less than the galateed minimum provided by the FCRA.
This explicitly contradicts the plain text of th€RA >4

Another problem is that most class action cases ien@n unfair settlement on the
defendant side. For many reasons, a defendanas elction involving aggregated statutory
damages will settle even if he has good chancericow the merit$#®’ First, the defendant
could fear plaintiff blackmailing settlement afteertification especially in multi-million
dollar cases where the defendant may risks histaépno and assets if the he refuses to
settle. Second, class action cases affect theatuiand stock price of any compa?

Interestingly, in most class action settlement sake real winners are the lawy&t¥
Because of this, it seems more fair and just terd@he the issue of due process before
certification of class action. If determined latérjs too late to keep the defendant from
settling and losing millions of dollars for a teatal error that does not harm the
plaintiffs 4%

1481 gcheuerman, supra note 502, at 143; Evansosypra note 1428, at 34 (“... deference accorded to a
statutory award should not be absolute ...").

148215 U.S.C. §1601.

1483 5cheuermarsupranote 502, at 146.

14841d. at 147.
1485 |d

148 |1d. at 148 (If we assume that we have 100,000 membiers class action, multiply that by $100 =

$10,000,000. So, for example, if the court finde #imount to be excessive the court will reduceoit t
$1000,000 which means every member will get onl§ $istead of $100 which he may have earned had he
brought his own suit.).

1871d. at 149.

14884, at 150.

148914, (In one instance, the lawyer received $110,000eveach consumer received $4.00.).

149)d. at 151.
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7.2.2. Statutory Damages under Islamic Law

Statutory damages are a form of remedy if thegevslation but no harm, or the harm
is difficult or impossible to be calculated. Howevander Islamic law, monetary remedies
are only available when three elements are prowéolation, harm, and causation.
Therefore, one could say “statutory damages” ateewognized under Islamic law. If there
is no harm or damages, then firéma faciecase is not established. Thus, no damages will
be available. However, the wrongdoer usually wit go free.Ta’zir punishment can be
imposed to deter him. For instance, when a CRAaws the FCRA or the CIL but there is
no harm to the plaintiff, the judge will not awatte plaintiff any monetary relief; however,
the judge has discretion to punish the CRA with @netary fine that goes to the public
treasury, not to the plaintiff.

7.3. Actual Damages

Actual damages are defined as “An amount awardedcmmplainant to compensate for
a proven injury or loss; damages that repay adtsaks. 4%

7.3.1. Measurement of Economic Losses

Market value is the normal standard of measurenoéndamages in case of total
destruction**> However, in case of partial destruction, the béesit to measure damages is
the difference between values, pre-injury and pgsty, referred to as “diminution in
value”!*%® However, determining the value of property diffdfrem one property to
anothert*** There are three methods of measuring damagesg dsia method or another
should, theoretically, produce the same result. &él@s, different outcomes may result
because of subjective judgments such as net earning property or the lik€® The trier
of fact uses one method if the other methods areuitable**° For instance, capitalization
of earnings is a good method to measure damagesrnofmercial properties, but it is not
suited to measure damages of personal vehitiés.

1491 Bl ack’s LAW DICTIONARY, supranote 163 (It also known as compensatory damagesjtile damages;
real damages.).

1492 McCoRMICK, supranote 1410, at 165.

1493 BISCHER supranote 1232, at 25.

149d. at 26.

149519, at 28.
1496 |d

1497 Id.
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7.3.1.1. Market Value
7.3.1.1.1. Market Value of Personal Property

Market value can be determined by knowing what kingi buyer would pay a willing
seller for the propert}’°® Purchase cost, expert opinion, insurance cost,samiar sales
serve as indicators of the market valff Determining market value may be an easy task if
the same type of property is widely offered in tnarket. However, it becomes more
difficult when the property is uniqu&” For instance, when “A” loses his car because of
“B” negligence, the measure is the value of a singlar a willing buyer would pay a willing

seller’®%?

In the case of total destruction of personal priypethe measure is neither cost of
purchase nor cost of replacement, but rather therfarket valué>®? In the case of partial
destruction of property, the measure is diminubéwalue, or cost of repair if less than the
diminution of value®>® For instance, if the cost of repair is $100 areldminution of value
is $150, then the measure is the cost of repair.

Another approach allows cost of repair if the admses not exceed pre-injury vaftré?
For instance, if the value of a barge before padéstruction is $40,000 and the cost of
repair is $50,000, then the measure is the dinmonuti value because repairing the barge is
considered economic waste.

The effect of following one approach or the othecdmes clear when there is no
diminution in value but the property is damaged.cdiding to the first approach, the
plaintiff would recover nothing because there idiminution in value and the cost of repair
is greater than diminution in value. In the othgpr@ach, the plaintiff would recover the cost
of repair because the cost does not exceed the valhe property.

Still, when cost of repair does not restore thepprty to its pre-injury value, the
measure is both the cost of repair and any rengidiminution in valué>® For instance,
when the value pre-injury is $10,000 and after ireffee value is $8,000, the plaintiff is
entitled to $2,000 in addition to the cost of repai

1498 BISCHER supranote 1232, at 26; BICORMICK, supranote 1410, at 165.

1499 BISCHER supranote 1232, at 426-427.

1594, at 26.

1501|d.

1502 Nunan v. San Francisc@®8 Cal. 689, 690 (1869) (“The plaintiff was eletit to recover the value of his
subscription book, but not the amount that the &tjson cost him. The proper enquiry is not whay article
of property cost, but what it was worth when degth”); MCCORMICK, supranote 1410, at 470.

1503 McCoRMICK, supranote 1410, at 47@Gmith v. Hill 237 Cal. App. 2d 374, 47 Cal. Rptr. 49 (Cal. Aip.
1965) (The court held, “The measure of damage fongful injury to personalty is the difference beem the
market value immediately before and after the injor the reasonable cost of repair where such isdstss
than the depreciation in value.”).

1504 Hewlett v. Barge Bertje418 F.2d 654, 657 (4th Cir. 1969) (The court hélfl she [barge] is not a
complete loss and repossession or repairs aregdgtsically and economically feasible, then the oeable
cost of recovery, including repairs and an allovearfor deprivation of use, is the measure. But & th
reclamation expense including repairs exceedshipsgust value at the time of the casualty, aefbairs are
not both physically and economically practicabfesrt it is a constructive total loss ...").

1505 Kirkhof Elec. Co. v. Wolverine Exp., In@69 F.2d 147, 148 (6th Cir. 1959) (The courtdhéFor the
reasons herein stated the court is satisfied liegplaintiff is entitled to recover the cost of agp, plus the cost
of shipping, plus the cost of certain advertising)....
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7.3.1.1.2. Market Value of Real Property

Market value of real property is determined by diation in value:>®® However, the
plaintiff is not precluded from demanding cost epair as an alternative measurement of
damages if the cost of repair does not exceed tbénjury value***’ Another approach,
allows the cost of repair even if the cost of repaiceeds diminution in valuté® The law
differentiates between permanent and temporary dasyalthough such a distinction is not
an easy on&’° One commentator notes the terms “permanent andolery damages” are
unfortunate because terms refer to the nature efirfjury and its reparability; however,
courts consider the cost of repair not the rephrabr'® Damages are considered temporary
if the damages are repairable and permanent if ddwmages are irreparabfé’ The
measurement of permanent damages is diminution alme"*? The measurement of
temporary damages is cost of regatr.

7.3.1.1.3. Value to the Owner

When personal or real property has no market vatuae market value is inadequate,
the measurement is the value to the owPérThis is true in the case of personal items such
as clothing, furniture, books, pictures, etc. whach worth more to the owner than they are
worth on the market*® When measuring the value to the owner, a triacf should take
into account the cost of the goods, the extentsef and its condition at the time of I63¥,
However, the plaintiff must show why the value of property is different from the market
value®'’ For example, one court held that market value faicéory was not the appropriate
measure of value as the market value reflected/ghee after the Law of Prohibition, and
does not reflect the actual value of the pfafit.

Sentimental value is not to be considered when ugggsvalue to the owner as it is too
difficult to be measuretP*® However, | believe it is difficult to detach senéntal value
from value to the owner. The property becomes maiaable to the owner because of its
sentimental value to him.

1506 jordan v. Stallings911 S.W.2d 653, 663 (Mo. App. 1995) (“The measufrelamages to real property,
where the property can be restored to its formeditimn, is the difference in its fair market valbefore and
after the injury, or the cost of restoring it, wigwer is less.”).

1507 Green v. Gen. Petrol. Corp205 Cal. 328, 336 (1928) (“If the cost of rejrarthe injury by removing the
debris deposited by the defendant oil company,aherwise restoring the premises to their origowidition,
amounts to less than the value of the propertyr padhe injury, such cost is the proper measurdashages;
and if the cost of restoration will exceed suchueathen the value of the property is the propessuee.”).

1508 BiSCHER supranote 1232, at 461.

15994 at 459.

15194, at 460.

1514, at 459.

1512 Miller v. CudahyCo., 858 F.2d 1449, 1456 (10th Cir. 1988) (“The measaf damages for permanent
injury to real property is the difference in thé famarket value of the land before and after therin”).

1513 BScHER supranote 1232, at 460.

1514 McCoRMICK, supranote 1410, at 170.
1515 |d

1516 Id.
1517 Id

1518 McAnarney v. Newark Fire Ins. G247 N.Y. 176, 183, 159 N.E. 902 (1928) (The teld, “Therefore,
the strict rule that market value or market pream exclusive measure of damage does not apply.”).

1519 peter Barton & Frances HilHow Much Will You Receive in Damages from the Negli or Intentional
Killing of Your Pet Dog or Cat34 N. Y. L. Sch. L. Rev. 411, 416, 420 (1989).
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7.3.1.1.4. Market Value of Services

Market value can be used to measure services oy the plaintiff. If the consumer
takes unpaid days off to solve an inaccuracy incheglit report, the damages are measured
by multiplying the number of days by the daily inwe of the consumér? For instance, if
the consumer misses five days and his daily inca#120, the damage is $600. A court
held that spending time to resolve and correctanete information in a consumer’s credit
report is a factor in calculating damad&s. Another court held that loss of income from
taking days off is compensable, provided proof eaasation are establish&d?

If the consumer is self-employed, one can analotiieissue to cases that involve loss
of earning capacity because of bodily injury. Hoeewhis is a complicated issue because
the money he receives does not reflect the valuéhefservice in the mark&?® One
commentator suggests that a distinction must berdtzetween the value of the service and
the return on the investment. The measurement gHmilthe value of the service not the
return on investment, because the concern is the & the plaintiff's service and not the
return on the investmefit?* The fair measurement is the cost of finding aaepient with
the same qualification's?®

However, the issue becomes problematic when theuroer is unemployed because of
an inability to find a job or because of his agevork nature, such as child or a homemaker.
In the case of an unemployed person because dfiipab find a job, the question arises: is
he entitled to compensation for the time he speahehough his time has no value in terms
of employment? One can analogize this issue tosctmset involve loss of earning capacity
because of bodily injury. For instance, courts awacovery for loss of earning capacity to
unemployed people with proof only of the capability work**® Capability to work
includes many factors such as age, health, educatiaining, experience, employment
chance, and employee’s willingness to wbi¥.

If the person is unemployed because she is a hokemtame spent in household
service is the first element that must be estagtist® Scholars are split on whether the
measurement is the cost of a replacement or theatospportunity that the homemaker
gives up because of being a homemake&rFor instance, when the home chores cost $50
per day if a housemaid is hired, then the measuremeb50 per day multiplied by number
of missed days, for the cost of a replacemenist of opportunity is the measurement, then
one looks to the qualifications of the homemaket la@r value in the market if she would be
employed.

1520 iScHER supranote 1232, at 375.

1521 Rasor 554 P.2d 1041, 1050 (The court found that spendime to correct the errors is part of actual
damages.).

1522 Kronstedf 2001 WL 34124783, at *13 (The court held, “Spieaity, plaintiff contends that she took four
days off work ...These damages are compensable...”)

1523 BScHER supranote 1232, at 375.

1524|d.

15254, at 376.

1526 5torrs v. L.A. Traction Cp134 Cal. 91, 66 P. 72 (1901) (The court held tha the fact that there was no
proof of earnings, or of any specific amount thatwas capable of earning, cannot deprive him ofitjig to
compensation for his earning capacity, of whichjtirg may judge, and, in the exercise of a wiserison,
fix the amount of damages to be recovered therefuod;their verdict thereupon will not be disturbidk, does
not appear to be excessive.”).

1527 BiScHER supranote 1232, at 372.

1528 \Wm. Gary Baker & Michael Seck, HVERMINING ECONOMIC LOSS IN INJURY AND DEATH CASES Trial
Practice Series, McGraw-Hill, Inc. at 17 (1993).

1529d. at 377.
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Measurement of the time spent to correct the emansbe easily measured, although it is
difficult to keep records of all of spent time. Rostance, time of traveling to and from the
CRA location is measurable and no one can dispu&milarly, telephone calls to the CRA
are recorded and the exact time can be known tairobg the records of the CRA.

7.3.1.2. Replacement Cost

If the market value is not easily obtainable, thheplacement of the property is the
measure of valuE3’ However, replacing the property with a similarpecty and conditions
is difficult. Therefore, the replacement cost mibstreduced to reflect the depreciation of
value of the lost property’** When “A” destroys “B's” house, “A” may be requiretd
provide the cost of purchase or construction of@& house. Because the destroyed house is
an old one, “B” is going to be in a better positiban before the destruction; thus, the cost
of replacement must be reduced to be equal todiulecost of the destroyed hods&

7.3.1.3. Capitalization of Earnings

Capitalization of earnings is an alternative metiodneasure damages. This method
provides a valuation of the property based on émiags'>*® Measured earnings can be
based on current, past, or future earnigsFor example, when a property’s value is $1
million and its current income is $100,000, itsitazation of earnings factor is 10.

Similar to the capitalization of earnings approashhe “value of the interest” under
Islamic law. Value of interest means the valuenziome gained from a property or earned
by a person. For instance, when a defendant holalsiatiff intentionally for a week, the
plaintiff is entitled to wages he lost or the ambanperson similar to him may lo5&°
Similarly, when the defendant steals a car, theesvim entitled to the value of renting the
car for the same period even if he does not réntfit

7.3.1.4. Cost of Repair

Cost of repair is different from replacement c@st of repair means the cost to repair
the damaged property while replacement cost inglécattotal loss of the property. However,
the problem is that the cost of repair does nobactfor the diminution in value in all cases.
Repair of property does not guarantee bringing ghaperty to its prior condition and
value!®**’ The issue becomes clearer when the cost of ripgieater than the diminution in

value. For example, according kewlett v. Barge Bertf*® a dent to a barge does not

153014 at 26.
1531|d

153219, at 27.
1533|d

153%1d. (Current earning capitalization is measured basethe capitalization factor. The capitalizati@atbr

is the ratio of the value of the property to thereot amount of income it produces. For examplehd
property’s value is $500,000 and its income is 880, the factor is 10. Past earning is measuregidbas the
income of the property in the past years multipliedlivided by factors. The future earnings metiobased
on estimated future income discounted to presdokva

1535 A| ZARQA, supranote1291, at 159.

1536 grAg, supranote 1293, at 535.

1537 BiscHER supranote 1232, at 29.

1538 Hewlett 418 F.2d at 656.
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diminish the barge’s value; however, the court hbhkt the owner has the right to have his
dent repaired>**

Medical expenses can be considered a “cost of fefmsiihuman body and mind. The
measurement of medical expenses is the reasonable wf the service not the billed
service!>*° For instance, if a bill of a surgery is $10,000¢ the reasonable cost of the same
surgery is $8,000, then the defendant needs t@pigy$8,000.

Costs resulting from a violation of the FCRA ditgatr indirectly are measured by the
actual costs the consumer spent. For instancevaice of medical treatment is the measure
of the damages that result from the violation. Heeve such costs must be reasonable in
order to be recoveréd?! One factor to determine reasonableness of thes éesthe fair
market value of the service or goods.

7.3.1.5. Measuring Loss of Credit

Loss of credit can be measured in different waypedding on the facts and
circumstances of any given case as follows.

7.3.1.5.1. Pre-approved Loan Rate Approach

Damages can be measured through a comparison gir¢happroved loan rate and the
actual higher rate due to a violation. The diffeeietween the pre-approved rate and the
actual higher rate is the measurement of dam&ageBor instance, if the consumer was pre-
approved to get a loan at 5%, but because of thlation he was only able to obtain the
same loan at 6%, the difference, 1%, is the damage.

7.3.1.5.2. Varying Rates of Credit Score Approach

A comparison of consumer credit scores with ancheut inaccurate information is
another way of measuring damages. For example,nauaeer’s credit score is 700 with
inaccurate information in his credit report, bus hiredit score improves to 730 after
removing the inaccurate information. The trier a€tflooks at the difference in the interest
rate offered to a score of 700 and a score of H8Qlat is the damage suffered®

7.3.1.5.3. Increased Rate Approach

If a rate is offered to the consumer higher tham thte he received from lenders or
insurers before the violation, the damages are unedsby the difference between the
original rate and the increased rate. For exaniptbe consumer is insured for $1000 per
year, but because of a violation, the premium ases to $1500, the damage is the
difference between the two rates, $500.

15391d. at 658 (The court reasoned, “... the cost of repairconsidered an accurate measure. Diminution in
value is always dependent upon an opinion, whipaire are not quite so speculative.”).

1549 BiscHER supranote 1232, at 380.

%4114, at 380.

1542 NATIONAL CONSUMERLAW CENTER, supranote 17, at 478.
1543
Id.
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7.3.1.5.4. Decrease Credit Limit Approach

If the consumer’s credit limit is $7,000 monthlythbecause of a violation, the limit is
decreased to $5,000 monthly, the damages are ffexedice between the original and
decreased limits.

7.3.1.6. Lost Job Measurement

If a consumer misses a job opportunity, the measen¢ of damages is difficult. The
consumer lost the job opportunity; however, whahes extent of the damages? Is it the loss
for a specific period? Or is it for the whole caut? What if the consumer does not mitigate
the damages by trying to find a comparable, or eaelower paying job? What if the
consumer finds a job after the trial? The consumeast mitigate damages by trying to find a
replacement job>**

The fair ruling, in my opinion, is to allow the csumer to recover only the period of
unemployment by requiring the defendant to pay shene monthly income that the
consumer should have received on an installmens.bidswever, this is difficult to apply.
This method is not in accordance with American taat requires a lump sum paymént

7.3.1.7. Lost Opportunity

When a consumer loses an opportunity, he would bat@&ined but for the violation of
the FCRA, the consumer is entitled to recover dawagesulting from the violation.
However, the consumer needs to prove causationeeetwiolation of the FCRA and
damages in order to recover. One can infer fromoartts decision that loss of an
opportunity in the home mortgage market could besittered part of actual damade¥.
Another court affirmed the district court findinghat, in the absence of any evidence that
appellant made an offer to purchase property otiegpgor a home mortgage, the “lost
opportunity” damages he alleged were too specal&tv*’

7.3.1.8. Lost Profits Measurement

In lost profits cases, experts usually use findrdsa from the plaintiff's records. The
experts then show how much the plaintiff would havefited had defendant’s act not been
done. Expenses must be discounted from the lo$tumless the plaintiff proves that his
expenses remain the sam® Four factors should be taken into consideratiorerwh
calculating lost profits: the period of damagest levenue, expenses, and present Vafie.

In case of lost profits, the measurement of damagebe net profits measured by

reasonable certainty>*° Certainty requires “a reasonable degree of peirgmess in the
proof of the fact and of the amount of the damag¥.However, certainty does not mean

15444, at 70.

154% BiScHER supranote 1232, at 51.

154814, at 1205 (The court denied plaintiff's claim for ek of proof).

%47 Robinson560 F.3d at 24(Casella,56 F.3d at 474

1548 BSCHER supranote 1232, at 60.

15491d. at 61 (Present Value means: “the present awaat][if invested would generate the same stream of
dollars.” For example, if the award is $100 forufg losses, the amount will be reduced to the ptessdue
through discounting the specific rate (8% for exlhpo ensure that after the passage of the tirekintiff
receives $100 but not $115 because of his invedtofehe award.).

1559 Tyurner v. PV Int) 765 S.W.2d 455, 465 (Tex. App. 1988) (writ dejigdBlanc v. LeBlanc778 S.W.2d
865 (Tex. 1989).

1551 McCoRMICK, supranote 1410, at 99.
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proving the exact amoufht>? Moreover, when difficulty in reaching certainty éaused by
the wrong act of the defendant, uncertainty is piemé >

Net profits are “what remain in the conduct of asibess after deducting from its total
receipts all of the expenses incurred in carryingtiee business'>>* Experts use different
approaches to measure lost profits depending orfaitte and legal theories asserted”
Under all approaches, lost profits should be distedito present valu&>®

7.3.1.8.1. The “Before and After” Approach

Under this approach, lost profits during the lossigrl are measured by comparing the
plaintiff's revenue before the occurrence of themgful act and after the occurrence of the
wrongful act:>>’ The decrease in revenue after the occurrencesoiithngful act is the lost
profits °° The plaintiff's past performance must be basecarurate historical accounting
records->>°

7.3.1.8.2. The “Yardstick” Approach

This approach, utilizes a “yardstick” as a basigestimate what revenue the plaintiff's
business would have earned but for the wrongfub&te defendarit®® The plaintiff must
demonstrate the comparability of his business éoy#irdstick:>** This “yardstick” can be
the performance of the plaintiff at a differentdtion, industry average, or experience of
non-party businessé¥?

7.3.1.8.3. The “Market Share” Approach

An expert “compares the business's market shaaesiecific industry before and after
the event giving rise to the damages and appliestiange in market share to total market
revenues to determine lost revenue$?,

7.3.1.8.4. The “Budget” Approach

Under this approach, an expert will use the businean budget or forecast prepared
for a purpose other than litigation. The expertl widmpare actual operation results to the
past forecast to determine its accur&é§.If the budget is accurate, then future lost psofit
can be estimated based on this approach.

1552 BiScHER supranote 1232, at 60; BICORMICK, supranote 1410, at 101.

1553 McCoRMICK, supranote 1410, at 101.

1554|d.

1555 HON. MARTIN “M ARTY” LOWY, PROVING AND DEFENDING LOSTPROFITSDAMAGES, 10 (2011).

1556 | owy, supranote 1555, at 11; IBRHARD POLLACK, ET AL., CALCULATING LOST PROFITS 25 (American
Institute Of Certified Public Accountants Practitiel 06-4 2006) (It can be purchased as a PDF doaehht
www.cpa2biz.com).

1557 1d.; KARL WEISHEIT, LOST PROFITS AN ATTORNEY GUIDE TO DEALING WITH DAMAGES EXPERTS 19
(Dallas Bar Association (CLE Presentation) 2010).

1558 po| L ACK, supranote 1556, at 25.

1559 |d

15691 owy, supranote 1555, at 10; WSHEIT, supranote 1557, at 46.

1561 po| | ACK, supranote 1556, at 26.

15621 owy, supranote 1555, at 10; WSHEIT, supranote 1557, at 46;dLACK, supranote 1556, at 26.

1563 \WEISHEIT, supranote 1557, at 39.

1564 \WEISHEIT, supranote 1557, at 43OLLACK, supranote 1556, at 26.
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7.3.1.8.5. The “Out-of-Pocket Costs” Approach
Under this approach, an expert will calculate losifits based on out-of-pocket costs
incurred because of the wrongful a&&t

7.3.1.8.6. The “Decrease in Value” Approach

An expert will value the plaintiff's business befoand after the occurrence of the
wrongful act. The measurement of damages is theedse in the value of the business due
to the wrongful act>®

7.3.1.9. Lost Licenses or Benefits Measurement

If the consumer loses a benefit he should havevweddut for the violation, the damage
is the value of the benefit. For example, if a parseceives food stamps benefits, and the
violation causes him to become ineligible, the eahf the food stamps benefit is the
measure of damages.

The issue becomes more difficult when a consunsasloor is denied a license because
of the violation. For instance, when the licenseagbrofessional is revoked because of a
violation (listing him wrongfully as a criminal faxample), the damages can be measured
by looking at the income he received in the lasaryfor a similar period as the non-
practicing period, according to reliable, histoti@ecounting records®’

The issue becomes more complex when the consundanied a license for the first
time without having engaged in a licensed priorcpice. An example would be a recent
graduate of medical school who applies for a medioanse for the first time and is denied
because of wrongful information in his credit repdrthink this case can be analogized to
the measurement of lost profits of “start-up bussss”.

In the past, start-up business damages were ddmeduse they are inherently
speculative and uncertairf® However, the courts recently began moving towalairving
recovery. The Texas Supreme Court’s reason fowailp lost profits for a start-up business
is that “The focus is on the experience of the @essinvolved in the enterprise and the
nature of the business activity, and the relevaarket”*>*® Proof of similar business profits
and profits made by the wrongful defendant, if valet, may be introduced’®

Different factors should be taken into consideratidhen measuring the lost profits of a
new business: the plaintiff's business plan, atdits of capital, plaintiff's prior experience,
the obstacles to entry in the industry, the qualftgvailable records, and the economy of the
specific locatior>”* Damages can be measured from the expected dpimaifce had the
license been granted until the granting of thenkee looking at the income comparable
practitioners receive.

1585 poLLACK, supranote 1556, at 49.

1566 |d

1567 McCoRMmICK, supranote 1410, at 107 (“Where the issue is as to thétp which would have been made in
a period of interruption of an “established” busisiethepast profitmay be shown” [Emphasis in original]).
1588po| | ACK, supranote 1556, at 51.

1569 Tex. Instruments v. Teletron Energy Mgn®77 S.W.2d 276, 280 (Tex. 1994) (The court hékhr
example, if lost profits were recoverable for daméma business activity of the XYZ Corporatioreyttshould
not be denied simply because the activity was coeduby a subsidiary newly formed for that purpagech
XYZ controlled and managed. The focus is on theeeigpce of the persons involved in the enterprigkthe
nature of the business activity, and the relevaantket”.).

1579 McCoRMICK, supranote 1410, at 108.

157 poLLACK, supranote 1556, at 51.
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7.3.2. Measurement of Actual Damages under Islamic Law

7.3.2.1.Real and Personal Properties

Islamic law provides four options to compensate damaged or destructed real and
personal properties depending on the situdfiéh.

7.3.2.1.1. Providing a Substitute

Providing a substitute is fairer than requiring en@ayment of valu&’® The reason
being when the defendant is required to pay theevaf the property, he will pay the value
without any associated costs. Thus, the plaintiff @pend time, effort, and transportation
to obtain a substitute property. However, when dedendant is required to provide a
substitute, he will spend the time, effort, anchsortation until he obtains a substitth€.
Shifting this task to the person who caused theadgnis fairer.

Property is either fungible or non-fungitfé® In case of fungible property, a defendant
has to provide the plaintiff with a substitute pedy based on the dominant appro&tf.
Based on the prevailing opinion, the plaintiff e right to get the value of the property
unless the defendant refusé§. If the substitute is not available in the sameaaseholars
differ on whether the defendant must obtain it frother market$>’® If the defendant finds
a substitute in the market, but it is more expengian similar properties, then the strongest
opinion is that the defendant does not have toimltasubstitute but rather pay the value of
similar properties®’

To attain fairness, damaged property and the gutsstinust be similar in regard to the
type, description, value, purpose, and usaeHowever, scholars are split on whether total
similarity of some properties can be attained dr fmbe first approach is that similarity can
be attained in all properties. Thus, a substitstapipropriate in every cat& The second
approach is that similarity cannot be achievedraperties differ in their parts, description,
and manufacturing quality; therefore, it is fairdemand the value of the damaged property
and not a substitut&®?

7.3.2.1.2. Payment of Monetary Value

If there is no substitute for the damaged propertthere is a substitute but it cannot be
obtained, then the defendant has to pay the valubeodamaged property®® Payment

1572 | MARZOQI, supranote, at 499.

1573 grag, supranote 1293, at 529.

1574|d.

1575 ABU SAQ, supranote 1271, at 239 (Fungible property is propemst has a substitute in the market such as
wheat, oil, unmanufactured gold etc. However, wla@naddition or alteration is made to the propeity,
becomes non-fungible. Non-fungible property is @rdpthat has no substitute in the market or hsisbstitute
but the property is different from the substituezduse of additional features added to it suchasufactured
gold, land, animals, etc.).

1576 A| MARZOQI, supranote9, at 465; 28U SAQ, supranote 1271, at 23%L-ZUHAYLI, supranote 1271, at 92.
1577 AL MARZOQI, supranote9, at 466.

1578 1d. at 466 (The first approach is that the defendastthaprocure it even if the shipping is costly. The
second approach is that he does not have to pratcundess the shipping is not costly. The thirghragach is
that if the price in the other market is similaess than the local market of the parties thehdseto procure a
substitute.); AU SAQ, supranote 1271, at 250-51.

1579 A| MARZOQI, supranote9, at 467; AU SAQ, supranote 1271, at 251; IMHABO, supranote 1401, at12.

1580 A| MARZOQI, supranote9, at 493; AU SAQ, supranote 1271, at 263.

1581 A| MARZOQI, supranote9, at 494.

198214, at 495.

1583 A| MARZOQI, supranote9, at 467; 28U SAQ, supranote 1271, at 24%L-ZUHAYLI, supranote 1271, at 94.
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should be in the currency of the place of damaifelf the place of damage is not an
appropriate place to measure the value, such #winlesert or sea, then the value of the
closest market is the appropriate place to deterittia valug>®®

If the damaged property has no value at the timthefdamage such as unripe crops,
then the measurement is the value of mature ¢r8pH.it is known the property is damaged
but number, weight, size etc. is unknown, then ieasurement is through speculation
provided that value is reasonabt®’ For instance, when one person sets fire to the die
another person and no information is availableoathé¢ number of trees, ages of trees, and
fruit, then speculation of the burnt trees is theasurement.

On the other hand, if the damage is so great thatpurpose of the property is
unattainable, one approach gives the plaintiff rilgat to ask for diminution in value and
keep the property, or to take the full value of tv®@perty and give the defendant the
damaged propert’®® Non-attainment of the property is a subjectivanggad; therefore, if
the defendant only causes a slight defect in to@gity, the owner has the right to ask for
the full value of the property and give the defaridhe damaged property, if he proves that
his purpose of the property is no longer served.ifgtance, if the defendant cuts the tail of
a horse of a noble man, the defect is slight invieev of lay people, but the noble man
cannot ride such a hors&?

Another approach is the measurement is the dinginuki value in every case even if the
damage frustrates the purpose of the oWréfor instance, when a person grinds the wheat
of another person, the owner still owns the whewt the defendant has to pay only the
diminution in value->**

If the property’s parts are separable but lossnef af them renders the other useless, the
defendant has to pay the full value of the propartg take the useless parts on one of the
approache$>%? The other approach is that the defendant paysahe of the damaged part
in addition to the diminution in valué® For instance, if the defendant damages one pfece o
shoe pair, he has to pay the value of the damaiged 1 addition to the difference between
the value of the shoes pre and post dam&{e.

7.3.2.1.3. Diminution in Value

If the property is partially damaged, the measurgni the diminution in value. The
diminution of value is measured in one of two w&Y3 First, the diminution in value is the
difference between the value of the property betord after the damad&® Second, the
defendant restores the property to its prior camdi@at his expense, then the difference
between the value of the property before and dfterdamage in addition to restoration

1584 A| MARZOQI, supranote9, at 467.

158914, at 497.

158814, at 498.

1987d. at 498-99.

1588 AL MARZOQI, supranote9, at 468; ABU SAQ, supranote 1271, at 216L-ZUHAYLI, supranote 1271, at
131.

1589 ABU SAQ, supranote 1271, at 218.

1590 o) -MAQDISI, supranote269, at 144/5.

1591 ARy SAQ, supranote 1271, at 219.

199214, at 220-21.

1593 A| MARZOQI, supranote9, at 483-84; AU SAQ, supranote 1271, at 221.
1594 ABU SAQ, supranote 1271, at 222.

19994, at 223.

159 grAJ, supranote 1293, at 536.
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expenses is the measurement.For instance, when the defendant makes a holédiit s
worth $100, and the cost of sewing is $20, the miidat has to pay $20. If the value of the
shirt after sewing is $70, then the diminution aue is only $10.

7.3.2.1.4. Restoration

The fourth option is to ask the defendant to restbe property to its prior condition, if
possiblel.598 For instance, if one person fills in another patsavell, he has to take the soil
out of the well. If the defendant hits a car, he twarestore it to its prior condition. However,
if the restoration does not return the propertyitsoprior condition, he has to pay the
diminution in value in addition to restoratidit’

Value to the owner is not a recognized concept umglamic law but rather the fair
market value even if the market value is inadequate

7.3.2.2. Market Value of Services

Scholars debate whether the value of the servit@sperson can be compensat®d.
The first approach is that value of services is negbverable because the services are not
owned by any on&’! The second approach is similar, except when théces are owed to
another person, in which case the value is recbl@rd®? For example, when an
unemployed person is wrongfully prevented from gdimwork, the value of his services are
not recoverable, because no one owns his servitkhia services have not been performed.
If the person is an employee, then he can recdwervalue of his services because the
employer owns his services. The third and prewvgiipproach is that value of his services is
recoverable regardless of his work status becaisedrvices can be measuré¥ The
measurement of services is the fair market valugiroflar services performed by a similar
person with the same qualificatiotf§*

7.3.2.3. Out-of-Pocket Expenses

If the consumer incurs expenses because of a igpJathe consumer is entitled to
recover those expenses, provided they are reasofigb\ioreover, the consumer is entitled
to recover any other associated damages. For oest#rout-of-pocket expenses compelled
the consumer to borrow money, then he is entitte@tover the increase in the interest rate.
1606 Similarly, if the consumer sells some of his assgta lower price, he is entitled to the
difference between the selling price and the faarkat value of his asset®’ If the
consumer has to pay a higher down payment, itasaeable to allow recovery. However,
since in the end the consumer will pay the sana tohount, one could argue a wrongdoer
may be required to pay the consumer the extra qmyment, but the consumer would pay

1597 ABU SAQ, supranote 1271, at 223.
1598 AL MARZOQI, supranote9, at 471.
159914, at 472.

1600 A| MARZOQI, supranote9, at 194.
160114 at 193.

1602 |d

189314, at 194.

1604|d.

1605 Email from Dr. Sami Al-Suwailem, to Mansour Alhaig (Nov. 5, 2011). Dr. Sami is a well-known
scholar in Islamic finance. He is the deputy diveaif the Islamic Research and Training Instituteioh is

under the umbrella of the Islamic Development Bank.
1606
Id

1607|d.
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the amount to the wrongdoer later on an installntEsis'®® For instance, if the down
payment is $10,000 and the monthly payment is $600because of the wrongful act, the
down payment becomes $20,000, the wrongdoer stpaydhe $10,000 and the consumer
should repay that $10,000 to the wrongdoer on lingat basis.

Similarly, when the consumer is required to payeusity deposit, the violator should
pay the security deposit instead of the consurheractical. However, if the consumer pays
the security deposit resulting in other associatashages, then the consumer is entitled to
recover.1®%

7.3.2.4. Measuring Loss of Credif*°
7.3.2.4.1.Increase of Interest Rate

If the damages to a consumer are an increase imtérest raté®'! the measurement of
damages is the increase, provided the consumedud®tt the loan contract or the time
when the damage is most likely to happen has padbdbere is an increase, but the
consumer does not complete the transaction and doeseed to complete a similar
transaction or the realization of damage is notagerthen there is no recovery because the
damage has not been realiZ&tf. Another view tends not to make an award to thescorer
but rather requires the CRA to correct the undegyerrors, which in turn will decrease the
interest rate of the consum@ét® However, this view does not take into consideratice
cases in which the consumers conclude transaatithsut knowing of the interest rate they
deserve. Similarly, this view does not consider wiensumers need access to credit
immediately without an ability to wait until theiredit reports are corrected.

7.3.2.4.2.Decrease in Credit Capacity

One approach does not allow recovery if the damages consumer are merely a
decrease in his credit capacity if there is no dgenbecause of that decred®é.For
instance, if a consumer’s credit capacity is $1,800 his credit capacity decreases to $500
because of a CRA violation, there is no damage Usecaf that decrease. However, if the
decrease in credit capacity results in other dasjagen the consumer is entitled to recover
only the increase in interest. For example, if astmner’s credit capacity is $1,000, his
credit capacity decreases to $500, and the consboreows the other $500 at the same
interest rate, then there is no recovery. Howeifdre borrows the other $500 at a higher
interest rate, then he is entitled to the diffeeer&milarly, if the consumer sells some of his
assets at a lower price because of that decreass,dntitled to the difference between the
selling price and the fair market value of his &s¥&°

Another view allows recovery based on the theorypogvention of benefits from
coming into existenc&'® because the wrongdoer prevented the consumer mmnowing

1608 Email from Dr. Suliman Aldakheel, to Mansour Aldaiy (Nov. 16, 2011). Dr. Aldakheel's Ph.D
dissertation was about Compensations of Loan Deéinqgy Damages.

1609\ |-Suwailem,supranote 1605; Aldakhegbupranote 1608.

1810 The issues presented have not been dealt withebafdthe same context; therefore, | contacted sointiee
scholars in Saudi Arabia to get their opinions rdijay these issues.

1611 Most of the interest-based transactions in tharfiial system are unlawful under Islamic law. Faren
information regarding Islamic finance seei®A, supranote 7, a678.

1612 A|_Sywailem,supranote 1605.

1613 A ldakhee) supranote 1608.

1614 Al-Suwailem,supranote 1605.

1615 |d

1618 |nfra page 219.
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money. Borrowing money must be a benefit that isag@ or more likely to exist. But for
wrongdoer’s act, the consumer would have been egaat loart®’ However, since the
consumer is going to repay the loan, the damagetharincrease in interest rate. Allowing
recovery of the amount of the loan would resuli iindfall for the consumer.

7.3.2.4.3.Denial of Credit

In general, if a consumer is denied credit, thencibnsumer may not recover the amount
that he intended to borrow as there is no appademage because of that derfaf.
However, if the denial results in other damagesn tihe consumer is entitled to recover only
the increase in interest. For example, if a consigmexpected loan ($1,000) is denied, and
the consumer borrows the $1,000 at the same inteaés, then there is no recovery.
However, if he borrows the $1,000 at a higher egemrate, then he is entitled to the
difference®®®® Similarly, if the consumer sells some of his asseta lower price because of
that denial, he is entitled to the difference betmthe selling price and the fair market value
of his asset$? | believe that if the consumer finds no lendersuse of the violation, it is
reasonable to require the wrongdoer to lend himsdrae amount at the same terms and
conditions.

7.3.2.5. Lost Jobs Measurement

If the consumer loses his job or loses a certapodpnity to obtain a job, then he is
entitled to recover provided that he could not lgasihd a comparable job??* The
measurement of damages is what the consumer wewiel feceived from the lost jof?
Moreover, the consumer is entitled to recover amyages that resulted from indebtedness
because of losing the job. If the consumer findska then he is entitled to receive the
difference between the two jobs, if there is &y If the opportunity to obtain a job is not
certain, then the consumer is entitled to recowerdost of finding a job but not the income
of such a jo®** For instance, if the consumer was offered a jalt, tiecause of the
violation, he was rejected, his opportunity is aert However, if he has a chance to obtain
the job but it is not certain, then he is entitledecover the cost of finding a job.

7.3.2.6. Lost Opportunity

The lost opportunity concept is not known by itsneabut rather by the nature of the
concept. Under Islamic law, generally lost oppaitiuis not recoverable because a plaintiff
has not lost anything but a charl®. The chance by itself has no monetary value under
Islamic lawt®?® as there cannot be a market for chances. Everosimgpa chance market

1817 Email from Mr. Abdulmalik Al Mazroua, to Mansourli#aidary (Nov. 17, 2011). Mr. Al Mazroua is a
senior associate in AlGasim Law Firm in associatidthm Allen & Overy LLP.

1618 Al_Suwailem,supranote 1605.
1619 |d

1620 Id

1621 A| MARZOQI, supranote9, at 196.
1622 |d

1623 Al-Suwailem,supranote 1605
1624 |d

1625 ABy SAQ, supranote 1271, at 125.
1626 |d
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could be established, it would be similar to gamtpliwhich is prohibited in Islamic la¥f?’
However, one can say that a lost opportunity i®verable in some cases includin@@ay’
Al-Urbun contract ***® and usurpation cases. In Bay’ Al-Urbun contract, the seller,
according to the prevailing approach, has the righteep the down payment if the buyer
does not complete the contra®® The seller preserves the goods for the benefthef
buyer; therefore, the seller deserves the moneguseche lost an opportunity to sell the
goods in the markéf=°

In usurpation cases the owner of the usurped assmtsrding to the strongest approach,
has the right to recover fair market value of tleziqd of use of the assets, even if the
usurper did not use the assets and even if thésagsee not prepared for lea$é! Holding
the assets prevents the owner from having an appiortto profit from the asset.

7.3.2.7. Lost Profits Measurement

Islamic schools debate the issue of lost profitthnree contexts: usurpation, intentional
delinquency in loans, and prevention of benefisnficoming into existence.

7.3.2.7.1. Usurpation of Property

Scholars debate whether a usurper is liable fotdbeprofits of usurped property. The
first approach tends not to award lost profits liseaa usurper is liable for the property in
the case of destruction; therefore, he should keeprofits'®>* The juristic maxim provides
that “profits follows responsibility°*3* which means that whoever bears the risk is edttte
the profits. Another approach holds the usurpébldigor property’s benefits even if the
benefits do not exist, because the usurper preveatswner from gaining the benefif§?
For instance, when a person usurps another peraaiisl, the usurper is liable for the fair
market value of the use of that animal even ifiberper has not used'#° The fair market
value is for the benefits that do not exist becahbseusurper prevented them from coming
into existence.

7.3.2.7.2. Usurpation of Money

When a person usurps money of another person, ashblave different opinions
regarding lost profits. The first approach allowe bwner to take profits the usurper made
from this money®*® However, no recovery if the usurper did not tradé.'®*’ The second

1627 Holy Quran 5:91 “Satan wants only to excite enmity and hatred betwaeyou with intoxicants
(alcoholic drinks) and gambling, and hinder you fran the remembrance of Allah and from prayer. So,
will you not then abstair?”
1628 ByaLA, supranote 7, at 664Ray’ Al-Urbunis a description of a contract in which a downrmant is to be
Egzrgeited if the contract is not completed becaofkbuyer’s repudiation.).

Id.
1830 Apdullah Bin Muni’, Delay in Repayment of Debt by a Wealthy Personfsra of Oppression that Frees
His Reputation and Punishmer International Islamic Figh Academy Journal, 982 (1986); MSIR
ALJUOFAN, COMPENSATION FORLOSS OFBENEFIT WHICH ITS CAUSE OF EXISTENCE IS ESTABLISHED 56 (Al-
Rushd Publishing 2008).
1831 ALDABO, supranote 1401, at 269-70.
1632 gpag, supranote 1293, at 173.
1633 A suluTI, supranote 1193, at 135.
163% A| JUOFAN, supranote 1630, at 51-52.
1635 AHMED IBN TAYMIYYAH , THE GREAT FATAWAS, 5/421 (Scientific Books House, 1987).
1636 9IHAB AL -DIN AL-QARAFI, ALZAKHAIRAH , at 8/317 (Muhammad Hijgd, West Islamic House, 1st ed.,
1994); SRAJ, supranote 1293, at 185.
1637 AL-QARAFI, supranote 1636, at 8/317;IAJ, supranote 1293, at 189.
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approach denies recovery of lost profits in anye¢&¥ The third approach allows recovery
of lost profits if the owner usually engages irdgaegardless of the usurper’s stafisThe
fourth approach differentiates between situatianflows:

- If an owner is not engaged in trade, and the usuijgenot trade using the money,
then no lost profits may be recovered.

- If an owner is engaged in trade and usurper didnade using the money, then the
owner may recover profits that the owner usuallgagates, unless trade during the
usurpation period is not profitable.

- If an owner is engaged in trade and insolvent wesut@aded using the money, then
the owner may recover profits that the usurper geed or profits that the owner
usually generates which is greater.

- If an owner is not engaged in trade, and the irsdlwsurper traded using the
money, then the owner may recover profits thataleer usually generates, unless
trade during the usurpation period is not profieabl

- If an owner is not engaged in trade, and the solusurper traded using the money,
then no lost profits may be recovered becausetprioflow responsibility®*°

7.3.2.7.3. Delinquency in Loans

Scholars agree creditors are not entitled to lasfits from insolvent debtor$*
However, scholars are split over awarding lostifgdfom solvent delinquent debtors. The
first approach allows creditors to recover lostfigothey would have earned but for the
delinquency of debtor$*? However, no prior agreement on liquidated daméagedlowed,
because that is a form &iba (usury). The court is the one in charge of asegsand
awarding lost profit$®*® The second approach allows recovery based onoa agreement
on liquidated damages, but without a specific anhaurpercentage. Creditors and debtors
may agree in advance that loss of profit is recalwier, provided creditors suffer an actual
loss®* The third and prevailing approach, denies recoeénpst profits in loan contracts
because of similarity to interest-based loans. H@amnethe court has wide discretion to
punish solvent delinquent debtors through impriseninforced sale, and the lik&?>

7.3.2.7.4. Prevention of a Benefit from Coming into Existence

When lost profits are certain or more likely torealized but for the wrongful acts, they
are recoverable according to the prevailing opinidnder Islamic law, damages consist of
two types: damage by way of destroying somethirag #xists and damage by way of
preventing a non-existent benefit from coming iexistence®*® Benefits that are certain to
be realized or more likely to be realized are recable if they are forfeited because of

1638 AL -QARAFI, supranote 1636, at 8/317.

1839 AL-QARAFI, supranote 1636, at 8/317.

1640 |d

1641 Bin Muni’, supranote 1630, at 95; Mustafa Al Zarda, it Shariah Accepted to Require Procrastinated
Debtors to Compensate Creditor2?2 Islamic Economy Research Journal 103, 112 (1985

1842 A| Zarga,supranote 1640, at 105; Bin Munisupranote 1630, at 95; Alsiddiq Aldarihgreement on
Obliging a Solvent Debtor to Compensate for Damagé3elinquency3/1 Islamic Economy Research Journal
117, 118 (1985).

1643 Al Zarga,supranote 1640, at 110.

164% Aldarir, supranote 1642, at 118.

1645 Nazih Hammad,Permissible Ways of Securing Repayment of Debt thadinvalidity of Financial
Compensation for Delinquenc$/1 Islamic Economy Research Journal 107, 108519

1646 A| JUOFAN, supranote 1630, at 35.
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wrongdoing™®*’ Certainty is not required but rather probabilisysufficient if benefits are
typically realized in usual practi¢&*®

Loss of future profits or future benefits is chdesized as preventing non-existent
benefits from coming into existent¥® Lost profits are benefits that are prevented from
being realized by a consumer because of the wrargdact. For example, when an
independent contractor quits a farm without conipéehis duty and without terminating the
contract, the independent contractor is liableh® farm’s owner for the lost crops, even
though they do not exist yet, because the causisfence of the crops is establish&d.
But for the wrongdoer's act, the crops would haigemed and been harvest&d: Ibn
Taymiyyahstates the previous example and adds: “... quittiegduty without termination
is unlawful and deceit, and quitting is cause af-eaistence of the crops, so it is the same as
if the crops have been destroyed intentionallyraftey existed™®°?

7.3.2.7.5. Measurement of Lost Profits

One suggestion to measure lost profits is to awedlaintiff the minimum reasonable
profits that he would have earned if he had dealtrade'®>® Another suggestion is to
measure lost profits to similar profits the consumealized during the same peritfa* Lost
profits for new businesses are unlikely to be reces under Islamic law because of its
speculative nature.

The “Before and After” Approach is more likely t@ laccepted as a measurement for
lost profits. Other approaches which concern newirasses, such as the “Yardstick”,
“Market Share”, and “Budget”, are unlikely to becapted under Islamic law because of
their speculative nature. | believe “Out-of-Pocketists and the “Decrease in Value”
approaches are not related to lost profits. Bo#ttscmcurred in the “out-of pocket” approach
and “Decrease in Value” are part of the actual dgsanot lost profits.

7.3.2.8. Lost License or Benefit Measurement

If the consumer is denied a license because oblation, the consumer is entitled to
recover. However, the measurement of damages sliffem a case to another. If the
applicant is applying for a license for the firshé, and but for the violation he would have
obtained a license, then the applicant is entitedecover similar income that he was
supposed to earn had he been lice&&dHowever, if the applicant is applying for a
renewal, and he stopped practicing because of eéhélkl then he is entitled to recover the
average amount he used to earn for the same parthd last years of his practit&®

If the consumer is denied benefits because of iblation, the consumer is entitled to
recover the value of such benefftd’ For instance, if the consumer is eligible for food
stamps but he becomes ineligible because of tHatwn, then he is entitled to recover the

1647 Id
1648 Id
1649 Id
1650 Id
1651 Id

1652 N TAYMIYYAH , supranote 1635, a406 5
1653 | Zarga,supranote 1640, at12.
165% Aldarir, supranote 1642, at 118.

1655 Al-Suwailem,supranote 1605.
1656 |d

1657|d.
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value of the food stamps for the whole peri&i.If the loss of benefits results naturally in
other damages, the consumer is entitled to rectwese damages. For instance, if the
consumer becomes sick because of the loss of thefihehen the consumer is entitled to
recover the cost of medical care. Similarly, if tesumer is laid off from his job because
of the sickness that resulted from the loss of fisnéhe consumer is entitled to recovét’

7.4. Measurement of Non-Economic Losses

Non-economic loss, which includes emotional distrés difficult to measure because of
subjectivity'°®® Measuring emotional distress is an attempt to oreathe immeasurabté®*
The jury is told, the “only real measuring stickeyhcanemploy is their “collective
enlightened conscience®® However, since jurors have different subjectiveews,
subjectivity may lead to inadequate or excessivardif®® Courts are concerned with
excessiveness more than inadequd®/However, there is no bright line to separate an
excessive from an inadequate awdfdAn award is determined to be excessive if it seock
the conscience of the codff® This standard is subjective, and what shocks owet ecnay
not shock another coul®®’ Subjective awards, theoretically, can be minimizeg
comparing the award to similar cas&¥ Since no two cases are alike, similar awards in
comparable cases are arbitrary, 1%3.

7.4.1. Golden Rule Method

One way to measure emotional distress is to askutloes to put themselves into the
plaintiff's shoes to determine the amount of congagion for pain and suffering the plaintiff
deserves. This method is the “Golden Rule” argun@erd is rejected by courts. If this
method is used, a mistrial should be annourl&@dhis method is rejected because such an
award would not be based on evidence but rathéiamand passiofi’*

1658 Id.
1659 Id

1660 BiScHER supranote 1232, at 132.

1661 william S. Bach, CommenDamages-Pain and Suffering-Use of a Mathematicahftda, 60 Mich. L.
Rev. 612, 612 (1961-1962).

1662 Ayraham,supranote 1239, at 90.

1663 BiSCHER supranote 1232, at 135.
1664 |d

1665|d'

1666 Havinga v. Crowley Towing & Transp. C@4 F.3d 1480, 1484 (1st Cir. 1994) (“the damaayearded for
economic loss exceed any rational evaluation okthdence ... and that the awards for noneconomiciay
are so grossly excessive as to “shock the conseignc

1867 BSCHER supranote 1232, at 135.

1868 Matthews v. Turner566 So. 2d 133, 135 (La. Ct. App. 1990) (The tbeid, “Courts cannot, of course,
mechanically adhere to prior quantum verdicts. Heneasonable award for Sabrina's physical paimaental
suffering would not exceed $50,000.00. We are unawé any award beyond this for pain and sufferifig
such a relatively short duration. No comparablerd&axceeding $50,000.00 have been cited for us.”).

1889 {SCHER supranote 1232, at 136.

1670 Goutis v. Express Transp., Inc., Div. of F.V. Midan Inc, 699 So. 2d 757 (Fla. Dist. Ct. App. 1997)
(“While [a] golden rule argument suggests to jurthrat they put themselves in the shoes of oneepdrties,
and is impermissible because it encourages thesjuoodecide the case on the basis of personaksitand
bias rather than on the evidence ... [tjo be impesitis, the argument must strike at that sensitiea af
financial responsibility and hypothetically requés jury to consider how much they would wisheoaive in
a similar situation.”); Avrahansupranote 1239, at 91.

1671 BiSCHER supranote 1232, at 137.
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7.4.2. Per Diem Method

Another method to measure emotional distress iSgaediem argument. Per diem
is based on an attempt to divide pain and suffeinglays or time, assign a value for each
time, and multiply the assigned amount by the nunabeinits®’® Courts are sharply split
over this argumertf™

1672

7.4.2.1. Per Diem is Not Accepted

The first approach, followed in the minority of Arean jurisdictions, rejects this
argument for different reasons. First, the caleoitedf the award is not based on evidence or
scientific method but rather on an arbitrary assignt of value per unit of tim&’> Second,
because counsel cannot suggest a total amountdor gnd suffering recovery, it is
reasonable not to allow per diéff® Third, allowing a per diem argument will result in
attorneys’ giving testimony and expressing opini@ms conclusions without evidentiary
basis'®’’ Fourth, juries are misled by per diem argumentkjclv results in excessive
awards'®"® Fifth, a per diem argument causes defendant picgjus he cannot rebut such an
argument because there is no evidence to rebbe #énswers, he seems, in the jury’s eyes,
to be endorsing such a method of calculatféh.

7.4.2.2. Per Diem is Accepted

The second approach, adopted by the majority of ioae jurisdictions, accepts the per
diem argument for several reasoffS.First, guidance is provided to the jury. It is heft to
decide arbitrarily"®®! Second, it is questionable to say the per diemhatemisleads the
jury.*®%2 Third, it is not true that calculation based om giem is without foundation. The
jury needs to estimate the amount using this methodnother based on the evidence
provided®®®® Fourth, suggesting an amount for pain and suffebiy the attorney is a mere
aid to the jury*®®* Fifth, the per diem method is provided for illegton purposes and does
not serve as evidend®® Sixth, there is no prejudice to the defendantesdn oppose the
per diem argument by suggesting his own am&ifitSeventh, if there is a danger of
mistake because of using the per diem method, diee af the court is to police such a

1672B) Ack’s LAW DICTIONARY, supranote 163 (“Based on or calculated by the day.”).

1673 Ayraham,supranote 1239, at 91;16CHER supranote 1232, at 138.

1674 \Waldron v. Hardwick406 F.2d 86, 89 (7th Cir. 1969) (The court stated “Although there is a sharp split
among the state authorities on the use of the Bedcaunit-of-time’ argument, the federal courts appeal
which have considered the question generally hammipted such arguments.”).

1875 Ratner v. Arrington111 So. 2d 82, 88-89 (Fla. Dist. Ct. App. 1959).
1676
Id

1677 Id'
16784
16794

1680 Baagle v. Vasold417 P.2d 673, 676 (Cal. 1966).
188114, at 678.

168214 at 680.

168314, at 678.

1884 Ratner 111 So. 2d at 89.

1685 Beagle 417 P.2d at 678.

16861, at 681.
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mistake'®®’ Another approach accepts the per diem approaththst cautionary instruction
of the judge that this method is not evideHt8.

7.4.3. Lump Sum Method

The third method to measure the damages for enaitatistress is a lump sum amount
as compensatiot?®® This method is permitted by most American jurisidias***°

7.4.4. Schedules and Scenarios

One group of scholars proposed a solution to retheenpredictability of award. They
suggest the system should make schedules and mseafimjuries and awards available by
which the damages could be calculaf®d The purpose of this method is to standardize the
“remedy for similar categories of injuries and algiast variance'®®? This proposal is
opposed by others who say schedules and scenarinstdserve the goal of deterrence and
compensation. In addition they are administratieynplicated®®® Furthermore, it does not
solve the problem of variance because of wide mofeamages and awards?

7.4.5. Fictional Market

Another method to measure pain and suffering isréate a market. This can be done
based on how much people ask for doing risky jdb& premium that is added to the risky
job can be the value of the pain and suffefftigHowever, one of the limitations on this
approach is that no market value can be determfioedll risks and injury®®® A similar
approach tries to measure the value of pain anférsug based on the value of life. Under
this approach, the value is determined based aliestof the value of life. The problem with
this approach is that it renders unpredictablevi#kies which range from $600,000 to $16.2
million.'®%” Even if one assumes a stable life value, an estimaf the worth of a body part
is a problent®®®

7.4.6. Willingness to Pay to Eliminate Risk
One of the approaches that measures pain and iegffeuggests basing the value on
how much people are willing to pay before the ipjtr eliminate the los$° This approach
is criticized because asking the jury to estimhgedost of elimination of risk on a case-by-

1687 Id

1688 Mkt. Tavern, Inc. v. Bowe®2 Md. App. 622, 657 (1992) (The court held, ‘#ed, in its principal brief on
appeal, Market Tavern did not even argue that tte¢ judge erred in failing to give a cautionaryryju
instruction; rather, it simply asserted that thegiem argument was ‘improper’. That argument igitigss.”).
1689 BiSCHER supranote 1232, at 138.

1694, at 139.

1691 patricia M. DanzonJort Reform and the Role of Government in Privasutance Marketsl3 J.LEGAL
Stup. 517, 533 (Aug. 1984).

1692 Ayraham,supranote 1239, at 102-03.

16934 at 101.

1994, at 104.

1895 Michael J. Moore & W. Kip ViscusiDoubling the Estimated Value of Life: Results UsiNgw
Occupational Fatality Data7 J.PoL'Y ANALYSIS & MGMT., 476, 484-87 (Spring 1988); Mark Geistfeld,
Placing a Price on Pain and Suffering: A Method fblelping Juries Determine Tort Damages for
Nonmonetary Injuries83 CAL. L. REV. 773, 833 (1995).

169 Ayraham,supranote 1239, at 105.
1697 |d

1698 Id

1699 Geijstfeld,supranote 133, at 804-05.
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case basis is costly and ad difficult ta§R.In addition, this method may suit pure pain and
suffering cases but is not suitable for mixed boditd pain and suffering cases*

7.4.7. Costto Purchase Insurance Coverage

Another approach to measure pain and suffering ssk the jury to assess the cost of
purchasing pain and suffering insurance covet&féhis approach is criticized because of
unpredictability and its high administrative cO$t

7.4.8. Non-Binding Age-Adjusted Multipliers

This approach is based on considering medical a®st measure of pain and suffering.
This approach suggests a creation of a system mbimaling age-adjusted multipliet€*
First, a multiplier is to be created. This multgslimay be derived from past awards,
predetermined legislator's multipliers, or diffetanultipliers for different type of injuries.
This multiplier should differ because of age of ghaintiff. After determining medical costs
and a multiplier, medical cost is to be multiplieg the multiplier and the result is the
damages of pain and suffering. For instance, if nfedical cost is $0-100,000, and the
multiplier is 0.5, the pain and suffering damages $0-50,003/% Since this method is not
binding, then it loses its value. It should alloliglst deviation from the method but not
complete non-binding method.

7.4.9. Suggested Method

Pain and suffering are beyond calculation. Howevhkis fact does not mean the
defendant goes free. This fact also does not metandants should be punished more than
is needed. Allowing arbitrary compensations is faat for plaintiffs or defendants. It is not
fair for a plaintiff to receive an amount considdyalower than another plaintiff in a
comparable case. Similarly, it is also not fair fodefendant to pay an amount higher than
another defendant in a comparable d&%For example, why is the pain of Y worth
$10,000,000, while the pain of X worth only $1,MH)? Do we have an accurate tool to
measure the pain of both of them? Or it is trua thagets more becomes he is able to
influence the jury while X is not able to do sosltrue that no two cases are alike, and that
courts try to award similar amounts in comparablses. However, different verdict amounts
suggest that there needs to be a clear standard.

Since there is no way to accurately and objectiwaiculate the amount of pain or
compensation, and since pain and suffering diffemfone person to another, the standard
must be made objectively. A line must be drawn ttaim the objectives of compensation,
justice, and fairness.

1700 Ayraham,supranote 1239, at 106.

179d. at 108.

1702 30hn E. Calfee & Paul H. RubiSpme Implications of Damage Payments for Non-pacyiosses21 J.
LEGAL StuD, 371, 379-80 (Jun. 1992).

1703 Ayraham,supranote 1239, at 109.

794, at 111.

1705 |d

1706 Cass R. Sunstein, Daniel Kahneman, & David SchkAdseessing Punitive Damage@Vith Notes on
Cognition and Valuation in Law) 10YALE L.J. 2132 (1998)(“In particular people with similar injuries are
often awarded very different amounts of damages.”).
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In my opinion, the line can be drawn based on dflewing:*"®’

A- Human Experience of Pain is Equal:

Since there is no way to measure pain and suffetitegpresumption should be that all
human lives are equal in valt@® Thus, the value of experiencing pain and suffesinguld
be the same. Of course this is not an accuratensést in all cases; however, since we
cannot prove who suffers more, we should tregtediple equally.

B- Levels of Pain

Different acts produce different results. Thereféegels of pain and suffering should be
created to cover all possibilities such as sevexalerate, and mild paii®® For example,
the National Association of Insurance (NAIC) Scalénjury Severity could be used for this
purpose-’°

C- Degrees of Pain

Within each level above (severe, moderate, and pulich), pain and suffering differ.
Two people with mild pain may differ as one of themy be close to moderate pain while
the other is close to feeling nothing. Thus, ddfer degrees within each level should be
created. In bodily injury for example, burns areidied into four degrees and within each
degree there are two levéls!

One could say that we can treat the level of pagnsame as the level of bodily injury
pain and award pain and suffering accordingly. Havepain and suffering that is not a
result of bodily injury should be classified arhiity, then it should be classified arbitrarily
in regard to the degree of pain level (severe, maddeand mild pain).

For example, fourth degree burns are classifiedagere”, thus the pain level should be
classified as “severe”. Then, we fit this classifion into degrees of gravity and seriousness.
Although, fourth degree burns are severely pairthdy cannot be equalized to the pain of
cancer. Therefore, the classification of fourthrdegburns can be severe pain at the third
degree, while, pain of cancer is severe pain atethih degree.

D- Maximum Compensation Limit

A maximum compensation limit should be set for gyaain level (For example: severe
= $ 1,000,000, moderate = $500,000, mild = $ 20m),00hen, each degree of pain level is to
be classified from 1-10 such as (severe pain, 3edeg $300,000). One study suggests a
damages schedule or a comparable cases table dtectiso the jury can refer to'{t? |

107 The Cass et al. study suggests a similar apprioasblving unpredictability problem of punitive dages.

“If the basic problem is simple unpredictabilitietiegal system might reduce that problem by asiirigs not

to come up with dollar amounts, but to rank theecatshand among a preselected set of exemplar, caseg
using a bounded scale of numbers rather than aoumcled scale of dollars ... Through this route, itildde
possible to reduce variability and to ensure thay judgments about appropriate dollar punishmelatshot
reflect the likely unrepresentative views of twehamdomly selected people, but those of the pojpulats a
whole. The result would be a form of predictablpysm.”

1708 graJ, supranote 1293, at 202.

1709 gee, David Baldus, John C. MacQueen, & George Woodwdrttproving Judicial Oversight of Jury
Damages Assessments: A Proposal for the Comparafidditur/Remittitur Review of Awards for
Nonpecuniary Harms and Punitive Damagé® lowA L. ReEv. 1109 (1995) (This study suggests this
classification of severity and duration of paint tube used with the scenarios and schedules hgtho

1710 Ayraham,supranote 1239, at 94.

1711 hitp://en.wikipedia.org/wiki/Burn

1712 Cass et alsupranote 1706, at 90 and 97 (“If the psychology offsawards is similar to that of punitive
damage awards, it will make sense to consider mefoof the sort discussed here. This could be dgne b
moving in the direction of a damage schedule tdrcéte jury’s judgment or by using a set of compani
cases for jury or judicial guidance. On this viem, administrative or legislative body might creat&ind of
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believe the maximum compensation for pain and saffecan be set not to exceed the value
of a life. That means if the value of life in thase of a death is $1 million, the pain and
suffering should not exceed such a limit. IslamagvIputs a value on life and bodily
injury.X’*® Therefore, such a method can be followed to atthaén goals of fairness and
predictability.

E- Per Diem Method

After classifying the level and degree of the pdign we must turn to the duration of
pain. If “A” and “B” experience severe pain at ttierd degree, it is not fair they get the
same amount of compensation if one of them suféerger than the other. At this point, we
can use the per diem method to measure the contmmddowever, it is difficult to set the
duration to ensure a person can receive full cosguean according to his pain level and
pain degree. Again, we must draw an arbitrary insolve this problem.

For example, “A” hits “B” in an accident, “B” staysweek in the hospital for treatment.
“B” should provide expert withess testimony thatscibes his level of pain (severe,
moderate, or mild). Then he must prove the degfdékeopain (from 1-10). Then the trier of
fact divides the total amount by the duration t@mge the compensation.

I do not claim that my method is flawless, basedaentific studies, or that | evaluate
the economic or legal consequences of the methad.d combination of other methods,
choosing the good elements and avoiding the pradtiemones. | added additional
components without claiming originality, as theyyniee already exist in literature.

F- A Similar Approach

This approach is similar to the Islamic approactramslating parts of the human body
into a dollar value. One could say the Islamic nidwdes fixed and variable values depending
on the case, provided that the variable value doegxceed the fixed value. In addition, the
court is not allowed to provide compensation beftire stabilization of the plaintiff's
injury.*"** The reasoning is that compensation depends oextieat of the injury which may
increase or decreasé?®

a- Fixed Value Model

Islamic law provides fixed values in cases of ugrmional murdet/*® or unintentional
bodily injury.}’*"In the case of unintentional murder, the valuthefhuman body is equal to

‘pain and suffering grid’, ‘libel grid’, or ‘sexudharassment grid’, combining the basic elementdigfarate
cases into presumptively appropriate awards.”

"1335ee infrapp. 226-27.

1714 grAJ, supranote 1293, at 458.

17151d, 458-59.

1718 AL -MAQDISI, supranote269at 8/210; Abdullah Alkhamee¥aluation of Muslim’s Blood-Money in Saudi
Riyal, 15/27 Uum AL-QURA UNIVERSITY'S MAGAZINE, 479, 486 (2004); BU SAQ, supranote 1271, at 295 (In
the case of intentional murder, the kin of the neved has the right either to demand execution ef th
murderer, forgive him, or ask for any amount of mprwithout limitation. If the murderer agrees, renc
release himself by paying the blood-money or hélvélexecuted.

1717 BHALA, supra note 7, at 1293 (Islamic law categorizes murded aodily injury in four categories
according to the Hanfi and some Hanbli scholargeritional, quasi-intentional, mistake, and indirect
homicide.); Al ALKHAFAIF, ALDAMAN (LIABILITY ) IN ISLAMIC JURISPRUDENCE 164-66/2 (Arabic Intellect
House, 1997) (1971) (The categories of murder ailinjuries are: Malki school: intentional andstake;
Hanafi school: intentional, quasi-intentional, ralst, and indirect homicide; Shafi and Hanbli sckool
intentional, quasi-intentional, and mistake.).
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4.25 kg of gold “blood-money**® as compensation to the family for the loss ofiff€ In
the case of unintentional bodily injury, Islamieviaategorizes injuries into loss of limbs,
loss of senses and interests, and wouffd$n the case of loss of limb, the value of the limb
depends on the number of the limbs on the bodelfe is only one limb such as the nose,
the value is the same as the whole body, which2§ kg of gold' 2! If there are two limbs,
the one that is lost equals half of the blood-momeyl so ori/??If the injury causes loss of
a sense or interest, then each sense or intereatseghole blood-money. However, if the
loss is partial, the compensation depends on e & loss:’?® For instance, “A” hits “B”

in an accident and “B” loses his sight, hearingtitey, and sexual ability. The valuation of
the loss is four blood-monies (4.25 x 4 = 17 kggofd). Wounds are divided into two
categories. The first category is wounds with @diwalue based on textual authoritiés.
For example, if the wound cuts the flesh and shidvwesbone, the blood-money is what
equals 212.5 grams of go]IEf.‘r’ The second category is under the variable valugeino

b- Variable Value Model

Under this model, wounds with no fixed value argalde because of the subjectivity in
assessing the injufy?® In that case, the method is to consider the vaftewounded slave
and compare his value with an un-wounded slave.diinénution of value is the measure of
compensation’?’ Since slavery has ended, an alternative methodo isneasure the
percentage of wounds to the whole bo&.Once the percentage is determined, the value
will be equal to the percentage of the whole blawzhey of that part’?® For instance, if the
wound is determined to be three percent of the htrah the blood-money of this wound
will be 127.5 gram of gold, as that is three peta#rthe blood-money for the hand.

However, in the case of intentional murder or bodijury, because of its seriousness,
assignment of value does not apply. The injuredgepor kin of the murdered has the right

1718 B Ack’ s LAW DICTIONARY, supranote 163. Blood-money is: “A payment given by ardewer's family to

the next of kin of the murder victim”.

1719 AL-MAQDISI, supranote 269, at 290/8; KHAFAIF, supranote 1717, at 182/2; 8\ SAQ, supranote 1271,

at 296; &RAJ, supranote 1293, at 442 (There are different standardsdasure the blood-money: 100 camels,
4.25 kg of gold, 35.7 kg of silver, 200 cows, 00@Gheep. However, scholars are split over whi¢chdgsmain
measure and which is the substitute. The first @gogh is that 100 camels is the main measure andtkiges
are substitutes. The other approach is that gher are equal. In addition, scholars split oveemwto switch
from camel value to the other measures. | choosestothe gold measure which easier for the reader.)
Alkhameessupranotel716, at 495 (In Saudi Arabia, courts apply “vatieamel standard” which renders an
unsatisfactory result because of the inaccurataatian of the camel price. The translated amouniaksq
$26,666 while the value of the camels is greatbe Value of 100 camels now ranges now from $50t600
$76,000 depending on the quality of camels. In ttdi scholars split over the blood-money of wom€&he
first approach is that they are the same as mea.s€bond approach is that they are half of thedsiooney.
Although both approaches rely on textual authajtieseems that the second approach takes ingidsration
the earning capacity of women. Men in Islamic aatuare responsible for maintenance of their homes,
therefore, when a family loses a man, it losetmiteme. However, when the house loses a womarintoee
stream is not completely cut off.).

1720 o| -MAQDISI, supranote 269, at 340/8; KHAFAIF, supranote 1717, at 195/2.

1721 ABU SAQ, supranote 1271, at 309.

17221d. at 317.

172314, at 334, 344,

17241d. at 346-352.

1725 o| -MAQDISI, supranote 269, at 367/8.

1726 Agy SAQ, supranote 1271, at 353.

1727 AlGasim, supranote 1281, at 108; KHAFAIF, supranote 1717, at 200/2.

1728 ABy SAQ, supranote 1271, at 357.

1729 A| MARZOQI, supranote9, at 492.
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to ask for any amount even if it exceeds the fixallie, to ask for retaliation, or forgo any
compensation at ail>°

Thus, | can say under Islamic law, setting the mmaxn compensation of pain and
suffering not to exceed the value of life is a fagasurement. Indeed, loss of life sometimes
is better than severe pain and suffering; howes@mparing severe pain and suffering to
loss of life by providing a similar compensatiorses fair.

One commentator criticizes providing different cangations on the basis of different
social status or earning capacity because the mdasecompensation is the “harm”; it is not
the social status or earning capadifif. He suggests that legislators’ responsibility is to
assign values for bodily injuries that apply to @#lople and not leave the issue to triers of
fact!’3? Other commentators, even though they disagreethétlidea of assigning values for
bodily injuries, believe it is “unattractive, if hanvidious, for courts to have to calculate a
person’s grief in money ternt*® They believe that providing different compensasidor
similar injuries based on earning capacity suppantsinequal distribution of wealth among
society 4

7.5. Punitive Damages

Punitive damages are defined as “Damages awardeddition to actual damages when
the defendant acted with recklessness, malicegceit] specif., damages assessed by way of
penalizing the wrongdoer or making an example hest™’3°

Historically, punitive damages are traced to Code Hammurabi and the Old
Testament’*® They mainly serve two purposes; deterrence andsporent:’®” Punitive
damages are designed to punish and deter socialiyceptable conduct or conduct
accompanied with malicg?®

Punitive damages play an important role in the Aocaer legal system. In 2001 alone,
total punitive damages were over one hundred aedtibillion dollar in the U.$"° Forty

130 ByALA, supranote 7, at 1295.

1731 grag, supranote 1293, at 433.

173214, at 434.

1733 W.M.DIAS & B.S.MARKESINIS, TORT LAW 415-16 (Oxford University Press) (1984).

173d. at 393.

1735 Bl ack’s LAW DICTIONARY, supra note 163 (It is known as exemplary damages; vihdicdamages;
punitory damages; presumptive damages; added damaggravated damages; speculative damages;
imaginary damages; smart money; and punies.).

1738 David G. OwenA Punitive Damages Overview: Functions, Problemd Beform 39 MLL. L. REv. 363,
368 (1994); ISCHER supranote 1232, at 694.

1737 Molzof v. United States502 U.S. 301, 306 (1992) (“Court's decisions malear that the concept of
“punitive damages” has a long pedigree in the lawis.h well-established principle of the common ,lakat
in actions of trespass and all actions on the fderts, a jury may inflict what are called exdany, punitive,
or vindictive damages upon a defendant, havingemw\the enormity of his offence rather than the soea of
compensation to the plaintiff.”); Laura J. Hin€3ue Process Limitations on Punitive Damages: WiateSt
Farm Won't Be The Last Wqr87 AKRON L. Rev. 779, 780 (2004); Owersupranote 1736, at 373 (Owen
provides other functions of punitive damages whéeh: educating the wrongdoers and others, retabyti
compensation, and law enforcement by the victim3ary T. SchwartzDeterrence and Punishment in the
Common Law of Punitive Damages: A CommB6tS.CAL. L. REv. 133, 134 (1982-1983).

1738 BiSCHER supranote 1232, at 696.

1739 RICHARD L. BLATT ET AL., PUNITIVE DAMAGES: A STATE-BY-STATE GUIDE TO LAW AND PRACTICE,
West’'s Handbook Series, Thomson WEST, at 17 (2005).
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six states out of the 50 states permits recovenyuoitive damages on various groun$.
However, the four states permit recovery of pugitiamages implicitly under compensatory
damaged/** Since punitive damages are awarded because aio@cts, thirty two states
do not permit punitive damages in case of vicarialslity.' "> The conduct that gives rise
to punitive damages is: malice is required, exaagdjross negligence but malice is not
required, gross negligence is sufficient, and otlséates enacted various statutory
requirements for the conduct which differ from ostatute to the othéf** Standard of
proving conduct that gives rise to punitive damageproof beyond reasonable doubt, proof
by clear and convincing evidence, or proof by prefesance of the evidencé?

Courts split over whether the wealth of the defenadan be a factor in determining the
amount of punitive damages. The first approacha tvealth of the defendant can be a
factor in determining the amount of punitive danmsmge order not to exceed the “level
necessary to properly punish and detét . The other approach is that there is no relation
between the wealth of the defendant and the pendamages claim. The punitive damages
claim can proceed without introduction of defentmmtealth’’*® The U.S. Supreme Court
finally held that “the wealth of the defendant canjustify an otherwise unconstitutional
punitive damages award™’ Defendant’s conduct out of the state jurisdicttould not be
taken into account when measuring punitive damagésan be used to determine the level
of reprehensibility.’*®

7.5.1. Measurement of Punitive Damages

The main criticism of awarding punitive damagethet there is no standard to guide the
jury in measuring the punitive damaj&’ Because the measurement of punitive damages is
left to the jury, the outcome of the amount is #crand unpredictable as one study
shows'"*° Moreover, “many people have complained that puaiawards have a ‘lottery-
like’ character*’! and are subject to arbitrarind$¥ However, the U.S. Supreme Court
provides guidance as to what a jury may or maycoasider as will be explained.

1740 BI ATT ET AL, supranote 1739, at 88; BCORMICK, supranote 1410, at 278. States that do not allow
recovery of punitive damages are: Michigan, Netsadlew Hampshire, and Washington. However, Michigan
allows punitive damages if they are compensatorynature. New Hampshire allows enhancing the

compensatory damages in case of aggravating citences.
1741
Id.

1742 Id

17431d. at 89.

17441d. at 88-89.

1745 Adams v. Murakamig813 P.2d 1348, 1351 (1991) (“A reviewing courhmat make a fully informed
determination of whether an award of punitive da@saig excessive unless the record contains eviderte
defendant's financial condition.”).

1748 yiossler v. Richards Mfg. Go143 Cal. App. 3d 952, 961 (1983)Ngal did not hold that a punitive
damages claim would fall if plaintiff did not intlace evidence of defendant's wealth.” (Emphassiginal).
1747 State Farm Mut. Auto. Ins. Co. v. Camph888 U.S. 408, 427 (2003).

1748 Hines,supranote 1737, at 795; Evans@upranote 1428, at 12.

1749 McCoRMICK, supranote 1410, at 296.

1750 Cass et al.supra note 1706, at 2 (“Our principal conclusions, slateiefly, are that people’s moral
judgments are remarkably widely shared, but thapfgehave a great deal of difficulty in mappingithaoral
judgments onto an unbounded scale of dollars. iEfranpredictable, and arbitrary awards, possibtgne
meaningless awards, are a potential product oftiffisulty.”).

51d. at 5.

1752 Eyansonsupranote 1428, at 6.
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7.5.1.1. Factors in Measuring Punitive Damages

Commentators identify the characteristics thatumfice jury determination of the
amount of punitive damages as follows. First, tkeeesity of harm inflicted upon the
plaintiff is an important factor in increasing oreateasing the amount of punitive
damaged/*® Second, defendant’s conduct plays an importarg. Blnitive damages are
most likely to be awarded if the defendant's actingentional, fraudulent, or gross
negligence>* Third, although it is legally impermissible, deflemt's wealth is taken into
consideration in determining the amount of punit@mages’>® Fourth, the remedial
purpose of the FCRA is a key considerafi6i.

7.5.1.2. A Suggested Solution to Measure Punitive Damages

A jury is a representative of the community; theref the jury’s function is to obtain the
community’s “judgment about the egregiousness efvihong and the appropriate degree of
response°’ Nevertheless, translating judgment into dollaresdmot reflect the whole
community*’*® Moreover, the jury lacks the necessary tools tab&nthem to translate
intent into dollars’”*® In addition, sometimes the jury focuses on irratevfactors and
ignores relevant factorg®°

One study proposes that if the problem with puaitlamages is predictability, then a
solution to measure predictably can be providedstFihe jury, as a representative of the
community, should be asked to produce a punishmagking or rating for the case at issue
on a scale from 0-6 or 0-16* Second, the judge instructs the jury to rank theighment
of the defendant’s act on a scale explaining tontligat their ranking will be translated into
a dollar amount’®? Third, the judge translates the ranking into datcamount based on a
schedule created by legislatdf&® This method is similar to the Sentencing Guidaline
which, arguably, solved the arbitrariness problerariminal sentencingy®*

7.5.1.3. Factors in Determining Excessiveness

To avoid an excessive punitive damages award, tBe 8upreme Court identifies three
guideposts. Excessiveness results in substantiygmtedural due process violations. The
issue of excessiveness suggests not only the lacgrazedural fair notice, but also

1753 Jennifer K. RobbennolDetermining Punitive Damages: Empirical Insightsdamplications for Reform

50 BUFF. L. REv. 103, 119 (2002) (“Research in social psychology demonstrated that the degree of harm
caused by the wrongdoer is related to punishmexaticns more generally.”).

1754 1d. at 121 (... archival research shows that punitileenages are more likely to be awarded in cases
involving intentional torts, fraudulent conductdagxtreme deviations from the standard of care.”).

1755 1d. (“Several experimental studies have also founditive relationships between the wealth of the
defendant and the punitive damages awarded.”)

1756 NATIONAL CONSUMERLAW CENTER, supranote 17, at 496.

1757 Cass et alsupranote 1706, at 57.

17984, at 58.

1759|d.

179014, at 59.

1711d. at 62.

1762|d.

1763 1d. at 97 (“A judge would produce a dollar award I@eisg where the case at hand fits in the grid and
perhaps by making adjustments if the details ofcdse strongly call for them.”).

1764 Cass et alsupranote 1706, at 100 (“Before the enactment of thet&®ing Guidelines, there were serious
problems of arbitrary and unpredictable senterieasling to dissimilar treatment of the similarlyusited. It is
reasonable to think that some of these problemdtegsfrom the difficulty of mapping normative jutignts
onto a scale of years.”)
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substantive limitations against excessivertié84lthough the U.S. Supreme Court mentions
the fair notice requirement, it starts each guideépweith the substantive reasonableness
issue!’®®

The U.S. Supreme Court adopted a new standard fmedehe meaning of
“excessiveness”. It has become known as B®I\W standartl'’®” In BMW of North Am.,
Inc. v. Gore the U.S. Supreme Court identified three guidepast determine the
excessiveness; the reprehensibility of the defetelaonduct, the relationship between the
compensatory damages and the punitive damages awaadd the comparable civil or
criminal penalties for the defendant's condé. The U.S. Supreme Court elaborates on
these guideposts fBtate Farmand provides more guidance.

7.5.1.3.1. Reprehensibility of Conduct

Reprehensibility is the most important factor intedmining punitive damages.
Moreover, reprehensibility serves as a factor iovking whether the defendant has fair
notice!”® In determining reprehensibility, the U.S. Supre@wurt recognized a continuum
of reprehensible conduct. The court sees violemineras more reprehensible than
nonviolent, trickery more reprehensible than nemige, conduct causing physical harm
more reprehensible than conduct causing purely aoan harm, repeated conduct more
reprehensible than an isolated incidEft.In State Farmthe U.S. Supreme Court provides
additional explanation by stating that the reasterdss of award can be determined by
looking to the relationship between the award dvelreprehensible condu¢t* Thus, the
Court nl17a7l§es this guidepost both procedural “noteed substantive “reasonableness of the
award”;

7.5.1.3.2. Ratio to Compensatory Damages

The ratio guidepost is vague and led to conflictinigrpretations by lower court§’
One commentator believes the ratio guidepost cbelgart of the reprehensibility guidepost
which bears on reasonablené8 Alternatively, the ratio may only be a sign whigluires
the court to review the case but it does not resmidessarily in an excessive award.

The ratio issue before tH@MW standardis that a 4:1 ratio is not excessivé® In a

subsequent case, the Court found the line of exess=ss could be drawn to be no more
than 10:1:”" In BMW, the court held that any ratio more than 10:luispsct:’”® The Court

1765 Eyansonsupranote 1428, at 6.
17814, at 21.

7BMW, 517 U.S.

1788 scheuermarsupranote 502, at 119.
1789 Eyansonsupranote 1428, at 10.
1779 gcheuermarsupranote 502, at 120.
177! Evansonsupranote 1428, at 11.

1772 Id.

17314, at 14.

1744, at 15.

1775 |d

1778 pac. Mut. Life Ins. Co. v. Haslipt99 U.S. 1, 23-24 (1991) (“While the monetary gamisons are wide
and, indeed, may be close to the line, the awared tiiel not lack objective criteria. We concludegatareful
consideration, that in this case it does not ctiessine into the area of constitutional impropyigt

YT BMW, 517 U.S. at 581 (“Thus, in upholding the $10lionl award inTXO, we relied on the difference
between that figure and the harm to the victim thatild have ensued if the tortious plan had suceget@hat
difference suggested that the relevant ratio wasnawe than 10 to 1.").
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also suggested that low compensatory damages gupigber punitive damages when the
injury is hard to detect or the damages are difitumeasuré’”®

In another subsequent casitate Farm the U.S. Supreme Court provided different
ratios: 1:1, 4:1, and rarely 9:1% In most cases, the ratio should not exceed aafidf®
Then, the court differentiated between substantiampensatory damages and non-
substantial compensatory damad@éin the case of substantial compensatory damalges, t
ratio should not be more than 2/#2 However, the Court provided no guidance in redard
substantiality of compensatory damages; howevers itlear from the decision that $1
million is substantiat’®* In the case of non-substantial compensatory daspageatio of
more than a single digit is not excessivé>

7.5.1.3.3. Comparability to Criminal or Civil Penalties

The final guidepost is comparability of the amoahpunitive damages to the criminal
or civil penalties of comparable miscond&® The purposes of this notice are: to provide
defendant with notice of potential punitive damagesndicate that this may result in a large
award, and to indicate the legislators’ intent @tedring similar conduct’®” This guidepost
is important, however, some courts belittle or ignat!’®® Other courts interpret this
guidepost as a “notice” requirement of the existeacrange of punitive damages awarded
for comparable miscondutt® For instance, the U.S. Supreme Court found thsindlar
sanction toBMW conduct was within $2,000-$10,000 rang®.Thus, awarding $2 million
is excessive in comparison to the state’s sanciié?,000' "%

However, the U.S. Supreme Court held laterState Farmthat criminality of a

defendant’s act has little if no relevance to theasurement of punitive damages because
they are not a substitute of the criminal .

17784, at 583 (“When the ratio is a breathtaking 500 tdowever, the award must surely ‘raise a suspscio
judicial eyebrow'.”; Campbel] 538 U.S. at 410 (“... in practice, few awards exiieg a single-digit ratio
between punitive and compensatory damages wilfgadue process.”).

7 BMW, 517 U.S. at 582 (“Indeed, low awards of compenyatiamages may properly support a higher ratio
than high compensatory awards, if, for example agiqularly egregious act has resulted in only além
amount of economic damages. A higher ratio may bdsjustified in cases in which the injury is héodletect

or the monetary value of noneconomic harm mighehzeen difficult to determine.”).

1780 Hines,supranote 1737, at 793.

1781 |d

1782 Campbel) 538 U.S. at 410 (“... when compensatory damagesutrstantial, then an even lesser ratio can
reach the outermost limit of the due process gueeai).

178314, at 411 (“ApplyingGores guideposts to the facts here, especially in laftthe substantial compensatory
damages award, likely would justify a punitive dgms award at or near the compensatory damages
amount.”).

1784 Hines,supranote 1737, at 794.

8BMW, 517 U.S. at 582 (“Indeed, low awards of compenyatiamages may properly support a higher ratio
than high compensatory awards, if, for example adiqularly egregious act has resulted in only alsm
amount of economic damages. A higher ratio may bésjustified in cases in which the injury is héodletect

or the monetary value of noneconomic harm mighehasen difficult to determine.”).

1786 14, at 560-61 (“Gore's punitive damages award is sated by the third relevant indicium of
excessiveness—the difference between it and th# afvcriminal sanctions that could be imposed for
comparable misconduct ... because $2 million is taubislly greater than Alabama's applicable $2,600
and the penalties imposed in other States for aimilalfeasance...”).

1787 Evansonsupranote 1428, at 18-19.

17884, at 17.

1789d. at 18.

1799BMW, 517 U.S. at 560-561

1791 |d

1792 Hines,supranote 1737, at 796.
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7.5.1.4. Punitive Damages under the FCRA

Under the FCRA, “Any person who willfully fails toomply with any requirement
imposed under this title with respect to any corsuis liable to that consumer of ... such
amount of punitive damages as the court may alfd®.In general, courts split over
whether any form of damages is a prerequisite @raiwg punitive damage$®*

One analyst of the FCRA concluded that the scoppuaitive damages in the act is
unsurpassed. Unlike similar acts, the FCRA didingiose a cap on damages nor provide
guidance, standards or factors for determiningb&s of imposition of punitive damages.
For example, the Fair Debt Collection Practices (\2CPA)">° does not explicitly provide
for punitive damages but rather uses “additioraidges’ which are not to exceed $1000.
The FDCPA spells out factors to be considered iardimg ‘additional damages’ such as
intent, frequency of violation, nature of the vibda, or number of affected
people!’*®Another example is the ECOA. The ECOA explicitlyopides for punitive
damages, and factors to be considered are actoegiss, persistence of failure to comply,
resources of the creditors, the number of peogkctd, and the intention of the creditor.
Moreover, the punitive damages under the ECOA capegreater than $10,030°"

7.5.1.4.1. Willfulness Standard

In the fourth chapter, | explained what constitutedifulness” according to the U.S.
Supreme Court in the decisions afeco Insurance Co of America v. Blﬂ?% andEdo v.
GEICO Casualty C6’**The U.S. Supreme Court held that conscious disteghthe law
constitutes willfulness because of the way the termsed in other statutory contexf&’
The court defined recklessness as “a risk of Jviogathe law substantially greater than the
risk associated with a reading that was merelyless&®*

7.5.1.4.2. Prerequisite of Actual Damages

The U.S. Supreme Court held that punitive damages e awarded even without
showing actual damages provided that a willful afiwn is proved®? In addition, the
structure of the FCRA lists punitive damages sdpaii@m other types which imply that
none of them is prerequisite to the otH&F.

7.5.1.4.3. Examples
There are lots of cases awarding punitive damagdsruthe FCRA. One court upheld
an award of $80,000 in punitive damages becauswilttil violations which included
reporting inaccurate informatidfi® Another court awarded $300,000 in punitive damages

179315 U.S.C. § 1681n(a)(2).

1794 BSCHER supranote 1232, at 702.

179915 U.S.C. §1692.

179 Byrns,supranote 442, at 88.

179715 U.S.C. §1691.

1798 gafeco Ins. Co. of Arl27 S. Ct. 2201 (2007).

1799Edo v. Geico Cas. Co426 F.3d 1020, 1040 (9th Cir. 2005).

1800 McClure, supranote 408, at 281.

189114, at 288.

1802 TRW Inc. v. Andrewss534 U.S. 19, 35 (2001) (“Punitive damages, whiatdrews sought in this case,
could presumably be awarded at the moment of TRMEged wrongdoing, even if “actual damages” did no
accrue at that time.”); Anensasypranote 441, at 458; Burnsupranote 442, at 83.

1803 NATIONAL CONSUMERLAW CENTER, supranote 17, at 495.

1804 Saunders469 F. Supp. 2d at 357.
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because of defendant’s failure to comply with théRRA. However, this amount was
remitted to $50,000 because of excessivet834 third court awarded $10,000 in punitive
damages for unauthorized access of credit répBrt.

7.5.2. Punitive Damages under Islamic Law

Punishing defendants for their acts by affectingirthvealth can be divided into two
types: fines that be given to either the publi@siey or a charity, and the destruction of
properties used in the crimes. The imposition ok$i given to others is a debated issue
among Islamic schoof§%’ All approaches rely on textual evidence from iy Quranand
traditions of the Prophet (pbuff’®

7.5.2.1. Prohibition of Monetary Punishment Approach

The first approach prevents deprivation of propémgause of crimes for any reason.
This approach relies heavily on textual evidenaamfiHoly Quran and Sunnahwhich
prohibits taking the property of people without sent or consideration. For instance, Allah
says,

“O you who believe! Eat not up your property amoaogrgelves unjustly except it be a
trade amongst you, by mutual consent. And do Hbydiurselves (nor kill one another).
Surely, Allah is Most Merciful to yogd®®®

This approach agrees that monetary punishment wasigsible at a point of time but
claims that it was repealed latét® This approach posits that monetary punishment
motivates oppressive rulers to deprive people operty without a legitimate reasot?!
Moreover, monetary punishment discriminates betwten financially able and unable
people. First, financially able people will not efted by fines while financially unable
people will be affected. Second, when the mongbanishment is an alternative to prison,
for example, the poor will be affected more thaa tich. A financially able person will pay
the fine and go free. However, a financially ungtéeson will be imprisoned because of the
lack of financial resource§™?

7.5.2.2. Allowing Monetary Punishment Approach
The second approach allows discretionary monetanyspment. Thus, the judge cannot
impose monetary punishment in the casé&lbériafixed punishment crimesHudud. '8
This approach relies on different textual evidesmene of which are:

- The Prophet said, in the context of collectakat'®'* “He who paysZakatwith the
intention of getting reward will be rewarded. Ifyane evadeZakat we shall take

1805 Collins, 410 F. Supp., at 934.
18%ypohay 827 F.2d, at 972.
1807 MAJID ABU RUQAYYAH ET AL., ISSUES INCOMPARATIVE JURISPRUDENCE 255 (Alnafaes House, 1997)
(1987).
1808 |d
1809 oly Quran4:29.
1810 BUALA, supranote 7, at 299 (for further discussion of “Repeh&ory).
iiABU RUQAYYAH ET AL, supranote 1807, at 259.

Id.
1813 BALA, supranote 7, at 1173-74 (The fixed punishment crimes apostasy, unlawful sexual intercourse,
false accusation of unlawful sexual intercoursescming alcohol, theft, and highway robbery. Madtool
adds rebellion against the government as the deeeinte.).
18141d. at 367 (Zakat is almsgiving which is a percentafyspecific types of wealth taken from the ricldan
given to poor people.).
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half the property from him as a due from the duesw Lord, the Exalted™®'° In
this tradition, the Prophet imposes monetary pungtt for evasion aZakatwhich
reaches half of the evader's wedftlf This tradition implies “bad faith” is a basis
for monetary punishment.

- The Prophet said “If a needy person takes some higthmouth and does not take a
supply away in his garment, there is nothing on, ot he who carries any of it is to
be fined twice the value and punishégf-* In this tradition, the Prophet imposes a
monetary punishment of “twice value” of the stofend to be paid to the owner of
the property. This tradition implies “bad faith”asbasis for monetary punishment.

- One companion of the Prophet narrated, “We belorigetthe family of Mugarrin
during the lifetime of Allah's Messenger and haty@ne slave-girl and one of us
slapped her. This news reached Allah's Apostle fengaid: Set her freé®® The
Prophet punished the person who slapped his shkawetting her free as a form of
monetary punishment, because slaves have monethy. v

- The Prophet said “whoever finds a person huntiniyladind®'® Sanctuary, he has
the right to take his belonging&®° In this tradition, the Prophet allows a hunter in
Madina Sanctuary to be deprived of his belongings aaform of monetary
punishment.

- The Prophet said “the fine of hidden camels isdisie and an additional on&?!In
this tradition, the Prophet imposes a monetary gfunent, twice the value of the
goods, upon people who find lost camels and hidentiho convert them to their
ownership.

- At the time of the second Caliph, slaves of a ntatesa camel, slaughtered it, and
ate it. The Caliph did not punish the slaves beedesdiscovered their master was
not feeding them properly. However, the Caliph diritke master twice the value of
the camef®® This incident implies that gross negligence may abéasis for
monetary punishment.

- At the time of the second Caliph, the Caliph diggar half of the wealth of some of

his governors because they mishandled the pullstiry*®22 This incident implies
that embezzlement may be a basis for monetary lpongist.

- At the time of the second Caliph, the Caliph dodtlee blood-money on a person
who, out of arrogance, intentionally hits a slafamother persotf?*

- Logically, if a person would be punished by death& serious crime, punishing him
monetarily should be permissible, as life is maakiable than monelf?

1815 ABU-DAWUD BIN AL-AASHATH, SUNAN ABU-DAWUD, at Book 9/1570tfans Ahmad Hasan Available at
http://www.usc.edu/schools/college/crcc/engagemesaurces/texts/muslim/hadith/abudawud/009.sat.html
1815 scholars have different interpretations of the miveg of this tradition. One approach is that ha#fans
literally half of the wealth of the evader. Anottregproach is that the wealth of the evader to biledl into
two halves and the Zakat collector has the riglthtmose the Zakat portion from either half.
1817 AgU-DAWUD, supranote 1815, at Book 38/4377.
1818 MuysLIM BIN AL-HAJJAL supranote 3, at 15/4081.
1819The City of the Prophet Muhammad (pbuh).
1820 AUMED IBN HANBAL, ALMUSNAD (Sha'ib Alarnaoot et al. ed., The Message Hog®)edition, 2001)
tradition No. 1460 at 64.
1821 AgU-DAWUD, supranote 1815, at Book 139/1718.
1822 Agl RUQAYYAH ET AL, supranote 1807, at 260.
182314, at 261.
1:2: Abdulrahman Alsuhaim\fonetary Punishment, 21 available at http://iefpedia.com/arab/?p=17748

1d. at 16.
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7.5.2.3. Approaches’ Assessment

One can infer that both approaches agree on pebilitysof monetary punishment at a
certain point of timé®2® However, the first approach claims it is repealBideir claim of
repeal cannot be taken for granted as three conditnust be met before determination of
the repeal. First, there must be other text copti@ithe allegedly repealed text on the same
level of authentication and clarity. Second, th® tiypes of text must be irreconcilable.
Third, the repealing text must come after the rigmeaext in time'®®’ One of the great
scholars,lbn Al gayyim said ‘tlaim of repeal of monetary punishment is an ird/aliaim
and without evidence®?® To refute the claim of repeal of monetary punishiehe
scholars applied the abovementioned conditions aamttluded that no repeal took place.
First, there are allegedly repealing texts and #reyauthentic. Second, both groups of texts
are not in fact contradicting each other to theeeithat repeal must be determined. Each
group of them can be applied to different cases&dThvhich is the former or later text is
unknown in this case. It is possible that eachaem is the repealing text; therefore, no
repeal is possib#&?

The second approach, which allows monetary punishmsg the strongest and most
applicable approach. However, it must be clear s approach allows monetary
punishment in the case of intentional miscondu@dtion or omission. Similarly, monetary
punishment is allowed in the case of negligefite.

7.5.2.4. Application of Punitive Damages

As in the common law system, punitive damages wigiele the plaintiff the right to
receive the monetary punishment is not clearly gataed under Islamic law. To my
knowledge, there is no academic writing regardimg tssue; therefore, | will try to apply
the evidence that the second approach presentiet@unitive damages application to
examine whether punitive damages are permissible.

7.5.2.4.1. Type of Conduct

One can see clearly from the evidence that all tmenimonetary awards have been
imposed because of misconduct. Punitive awards bepased for evasion of taxes, theft,
intentional battery, defiling Sanctuary of the Halgnd, mistreatment of slaves that caused
them to steal, hiding the camels of other peoptel #the mishandling of public money.
However, some of these punitive awards went tovitiems while others went to the public
treasury.

7.5.2.4.2. Extent of Punishment

The maximum limit that a tradition imposes is diggonent of half of the wealth of a
person in the case of a refusal to gakat,and disgorgement of half of the wealth of people
who mishandle the public treasury without abilbydetermine how much they embezzled or
received illegally. Other traditions impose a less®ount, such as double the value of stolen
fruits, double the value of the stolen camel, deubk value of the hidden camel, the value

1828 17 at 5.

182714, at 9.
1828 |

182914 at 19
183019, at 25.
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of a slave (which equaled at that time 212.5 grémodd), and an unknown amount that a
person is carrying when caught hunting in SanctoéeyHoly land.

| believe punitive damages are already applied utslamic law on the basis of the
previous examples. However, the issue is whethempossible to analogize new cases to the
cases that | mentioned. When apply@piyas“analogy” as a source of Islamic law, | believe
that punitive damages can be imposed and moneybeagiven to the plaintiff in the
following cases:

- Intentional misconduct which causes bodily harm;
- Intentional or negligent mistreating of servanterkers, and the like;
- Bad faith, such as hiding the property of othera oonversion of another’s property.

- A criminal act, such as theft or embezzlement. H@reno punitive damages can be
imposed for the fixed punishment crimes in I/,

7.6. Cost of Action and Reasonable Attorney’s Fees

Under the traditional American rule, each partythe litigation pays the attorney fees
and cost of Iitigatiorjlf332 There are exceptions to this rule in which thenlgpparty pays the
attorney fees and costs, such as statutory aushion?®*® contractual agreemeHt
common fund®*° third party tort:®**and bad faith claim&>’

The relevant exception here is statutory authddmatas the FCRA provides attorney
fees and costs for the party who brings a succeasfion. One of the purposes of awarding
attorney fees under statutory authorization isrtooerage litigation in order to enforce the
statute by private attorney genetif

7.6.1. Costs

The prevailing party may recover the costs of ttteoa. Although some courts disallow
some of them, costs include copying, faxing, logtashce telephone calls, computerized
legal research, parking, subpoena, dockets, trgtscr mileage, clerk overtime,
investigation, publication of notic&>° expert witnesses, and experts’ travel expetié@s.

1831 Seep. 198; p. 236 and note 1813. Imposing punitivealges in case of theft means the theft that does no
amount to the fixed punishment.

1832 BiSCHER supranote 1232, at 773.

1833 McCoRMICK, supranote 1410, at 242.

1834 BISCHER supranote 1232, at 776; MCORMICK, supranote 1410, at 253. (This applies in case a cantrac
requires reimbursement or when the contract's teprwide attorney fees to the non-breaching party.
However, when the terms are very one-sided, sugh@sding attorney fees to the landlord but notdapant,
some courts will apply this term to all parties.ushif the landlord breaches the contract, theratp fees of
tenant are recoverable).

1835 BSCHER supranote 1232, at 777; MCORMICK, supranote 1410, at 237 (Common fund means when a
party employs an attorney and creates a fund taftayney fees in which a third party benefits iedtly. For
example, when a shareholder brings a successfiviatige action for the corporation benefits, thepmration
has to pay its fair share of attorney fees if the@reholder shows that the corporation benefits fitwah action.).
1836 BISCHER supranote 1232, at 779-80; &CORMICK, supranote 1410, at 247 (This exception is too narrow,
as it applies when attorney fees are a result ahgdoing, but not to prove the wrongdoing. Foransk,
when a defendant interferes with the plaintiff swtactual rights with a third party, that causéigdtion with

the third party to the contract, the attorney f@esrecoverable).

1837 BScHER supranote 1232, at 774; Richard J. Rubifhe Award of Attorneys’ Fees under the Federal
Consumer Credit Protection AQ9 BaNKING L.J. 512, 515 (1982).

1838 BiSCHER supranote 1232, at 775.

1839 Ciccarone v. B.J. Marchese, In&o. 03-1660, 2004 WL 2966932 at *10, E.D. Pa..[3; 2004.
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Some costs are not recoverable because they dogledcin attorney fees, such as postage,
local telephone calls, or suppli#&! These costs may be reduced by a percentage in line
with a reduction in attorney fed%? For instance, when attorney fees are reduced 296,
costs may be reduced 20% as well.

7.6.2. Prevailing Party

In general, attorney fees and costs are awarddeettprevailing party”. The prevailing
party may be the plaintiff or defenddfit®> However, under some statutes, attorney fees will
not be awarded to the defendant because such aml aveald discourage plaintiffs from
enforcing their rightd3

The broadest construction of “prevailing party'thst it is the party who “succeed|[s] on
any significant issue in the litigation which aches some of the benefit [they] sought in
bringing the suit.*®*° The effect of such construction is that litigatisnencouraged, not
discouraged®*®

The test in determining the prevailing party is timeaterial alteration of the legal
relationship of the partie¥*’ Prevailing does not have to be through formakfelisuch as
obtaining judgment - in order to recover attornepst®*® Settlement of the dispute or a
consent decree is considered prevaili#{g.In addition, if litigation is a facilitator in
achieving the goal of the litigation, which is ttieange of defendant’s conduct, the plaintiff
may be the prevailing party in terms of awardingraiey fees2*° Moreover, prevailing can
be achieved by obtaining nominal damages in somwiroistances. For instance, the U.S.
Supreme Court stated, “We therefore hold that affawho wins nominal damages is a
prevailing party under § 1988. When a court awardsinal damages, it neither enters
judgment for defendant on the merits nor declaresiefendant's legal immunity to suif>*
However, it must be made clear, “a technical vigctoray be so insignificant ... as to be
insufficient to support prevailing party statdé>* An example of technical victory is, “the
moral satisfaction of knowing that a federal coewnhcluded that [their] rights had been
violated” in some unspecified way***

184019, at 11 (“Expenses of experts are recoverable céalhewhere they are indispensable.”).

1841 1d. (“Postage expenses are disallowed as ordinaryhewme is included in the attorney's hourly rate.
Expenses for supplies are disallowed for the saasan.”).

1842 Thompson v. Equifax Credit Info. Servs., J@003 WL 1579757, at *7 (2003).

1843 BiSCHER supranote 1232, at 782.

184414, at 782-83. There is an exception for filing irdHaith.

1845 Tey. State Teachers Ass'n v. Garland Indep. Scit, B89 U.S. 782, 782 (1989).

1846 BiSCHER supranote 1232, at 783.

1847 Farrar v. Hobby 506 U.S. 103, 111 and 113 (1992).

1848 MSCHER supranote 1232, at 784.

1849 Farrar, 506 U.S. at 111 and 113 (“Therefore, to qualyaaprevailing party, a civil rights plaintiff must
obtain at least some relief on the merits of hégnel The plaintiff must obtain an enforceable ju@giagainst
the defendant from whom fees are sought, or corbfmralief through a consent decree or settlement.”

1850 \wilderness Soc'y v. Babbifi F.3d 383, 386-87 (9th Cir. 1993) (“The lawsaitcording to the Wilderness
Society, was the catalyst causing the Service ésegrazing on the Refuge and to agree to prepaSaand
a written compatibility determination. The distrioourt clearly erred in finding that the WilderneSsciety
lawsuit was not a material or catalytic factor e tService’s decision.”); Fischesypranote 1232, at 784 (The
litigation becomes a catalyst when the defendaangés his conduct in the direction desired byaditan.).

1851 Farrar, 506 U.S. at 111 and 113.

1852 |d

185319, at 114.
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7.6.2.1.1s “Successful Action” different from Prevailing Party?

Awarding attorney fees and costs to the “prevaipagy” is a well-established rule. The
FCRA and the FDCPA both use the term “successfidrc **** Some statutes use the term
“prevailing parties” or “substantially prevail”. Qds faced with the new term of the FCRA
and the FDCPA differ on its meaning. Both, the FC&l the FDCPA provide for plaintiffs
who bring asuccessful actioio receive reasonable attorney fees. Courts ephtr the
meaning of “successful action” in case that theéngifa proves violation of the FCRA or the
FDCPA but does not prove injury results from thelation8>°

Prior to Buckhannon Board & Care Home, Inc. v. West VirgiDepartment of Health
& Human Resource$®® courts differed on the meaning of “successfulaati However,
most courts deal with this term on its face andsaer proving the violation as sufficient to
award reasonable attorney fé&¥.

In Buckhannonthe U.S. Supreme Court held that the plaintifovdoes not prove any
damages is not the “prevailing party”. To be a Yaikng party”, a party must receive
formal judicial relief that creates a material edtéon of the legal relationship of the parties.
Even nominal damages create such an alter&tibt least one court after that landmark
case applied the same rule to different statutas llave the same or similar language
“prevailing party”. However, the court did cautidimat such application should not be the
same if the text or legislative history is diffet&r®

7.6.2.1.1.Successful Action is different from Prevailing Pary Approach

Under this approach, the courts define “successitibn” as any action that results in
finding the defendant violated the act. Therefomyrts award reasonable attorney fees even
if there are only nominal damages or no damagaB.dthe reason is that courts believe they
are achieving Congress’s intent by encouragingttfercement of the act by consum¥&#s.
Courts add too that the structure of the FCRA dredRDCPA!®®! show three independent
liabilities: actual damages, statutory damages,raadonable attorney fees. As a result, the
court may award any of the liabilities independsfrthe others®¢?

This approach may be adopted with more flexibiliyn award of attorney fees may
depend on three factors; the difference betweenatheunt of reward and the wanted
recovery; the importance of the legal issues; &edpublic interest served by the litigation.
Thus, if it concluded that deterring harmful preetis one of the important considerations,
the court may grant an award even in absence ahlhdamage so long so this serves the
deterrence purposé®

1854 15 U.S.C. § 1681n (a)(3) (provides “Any person whidifully fails to comply with any requirement
imposed ... is liable to that consumer in an amoguoiéto the sum of ... in the case of any successftibn
to enforce any liability under this section, thestsoof the action together with reasonable attdsnfaes as
determined by the court.”).

1855 \wjilliams, supranote 497, at 315.

18%6 Byckhannon Bd. & Care Home, Inc. v. W. Va. DepHi@dlth & Human Res532 U.S. 598 (2001).

1857 Wwilliams, supranote 497, at 316.

1884, at 319.

18594, at 320.

1860 |d

180115 U.S.C. § 1681u; U.S.C § 1692k.

1862\njjlliams, supranote 497, at 317.
1863 |d
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7.6.2.1.2.Successful Action is the same as Prevailing Partypfaroach

Another approach differs from the foregoing andeselon the plain language of the
FCRA. Courts taking this approach argue that ireotd award the reasonable attorney fees,
a plaintiff must prove actual damages. The FCRAestahat there must be “a successful
action to enforce liability”, therefore; when thiiptiff does not prove the actual damages
he is not entitled to any relief. Thus, no reastmaditorney fees are awarded as it is
contingent on the enforcement of liability, whick the “successful action”. Moreover,
Congress probably does not mean to award suclirféles absence of injurf®*

Although the FCRA does not use the same languaggvdping party” but rather uses
“successful action” and has different legislativetdry, at least one court extended the same
rule and applied the meaning of “prevailing partg” “successful action”. Therefore, a
plainltg;f5 must receive at least nominal damagesriter to be entitled to reasonable attorney
fees.

7.6.2.1.3Discussion of the Second Approach

A commentator argues in favor of the first approadé tries to refute court reasoning
through the plain language of the text of the FCG&W the FDCPA on one hand, and on the
other, the legislative history of the acts. He eons that there is ambiguity in the acts,
therefore, interpretation by reliance on the plamguage is questionable especially the term
is not a term of ar®®

He tries to identify the meaning by examining pblsiconstruction of the plain
language. First, by examining the syntax of the o$ethe term, he concludes that
“successful” cannot be interpreted to define thedwdiability”. If Congress wanted to
define the word “successful’, Congress would haveluded a phrase that answers the
qguestion: “what type of success is required?” sash“a successful actiom enforcing
liability”. The phrase “a successful action to ewf liability” means a different
interpretation, which should be the answer to thestjon: “what type of action is
required?*®’

The author reasons that the rules of grammar stigpoh an interpretation. The phrase
“to enforce liability” is an infinitive one. Infinive phrases usually express purposes, thus,
the natural interpretation will be “reasonable ey fees are available for a successful
action brought for the purpose of enforcing liafli*®*®

In addition, “successful” modifies the word “actionot “liability”. It should be read
that an action must meet two conditions to qudbfyreasonable attorney fees. First, it must
be brought to enforce liability; second, it must saecessful®® The fees are authorized
when theactionis successful, not thearty.®’° In certain cases, an action may be successful
even if the plaintiff is not the prevailing party.

The author examines the legislative histories dhbibe FCRA and the FDCPA. It

seems clear that Congress intends to encourageitaws enforce liability, provides special
provisions to deal with bad faith lawsulf§! and to be pro-consumer. The standard of

1864 Id
1865 Id

188814, at 322.

186719, at 323.

1868 |d.

188914, at 324.

187014, at 325.

187115 U.S.C. § 1681n (a)(c), (0-b).
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negligence was lowered from gross to mere negligeama the cap on punitive damages was
removed, to encourage consumers to sue the t&Meciding otherwise would result in
consumers refraining from bringing suits especiallgases where the damages are difficult
to prove, and the cost of the litigation is tootigr the emotional or reputational harms.
Therefore, one can conclude that affected consurskeosild not be denied reasonable
attorney fees if they prove there were violationswere not able to prove damagdgs.

Lastly, courts can overcome frivolous cases in tmays. First, the FCRA provides
reasonable attorney fees for defendants in ball $aits. Second, if the plaintiff is awarded
the fees, the court has wide discretion to adjhet dttorney fees to be reasonable. For
example, the degree of success should be takercamsideration when awarding attorney
fees. Reasonableness can mean reducing the feesei$sary to assure fairness or can mean
awarding very low fees if the violation is techdita discourage consumers from bringing
this type of casé®’™*

7.6.2.1.4Chosen Approach

| believe the first approach is the right one. @ s® difference between the “prevailing
party” and a “successful action”. The party whangs a successful action is the prevailing
party. It is unlikely that Congress intended to edhattorney fees just for proving a violation
of the FCRA occurred. The goal, enforcing the FCB#n be achieved through reporting to
the agency in charge of enforcement if there isdamages, without awarding consumer
attorney fees. One can use the same argument totsathe Congress does not say “in the
case of any successful action to prove a violatioffie possibility of grammatical or
linguistic mistakes is greater than the possibaitgubstantive errors.

Finally, differentiating between a “successful aoti and a “successful party” is
unconvincing. How does an action succeed, butheparty?

| understand the commentator’s goal in demandimgaward of attorney fees to the
party who proves the violation; however, the argommean be that “proving violation”
entitles the party to nominal damages, which imtumakes him the prevailing party who
can recover attorney fees.

7.6.3. Measurement of Attorney Fees
When calculating attorney fees under the FCRA, fél®wing should be taken into
consideration:

- Attorney fees are calculated according to the samedard of the Civil Rights
Attorney’s Fees Awards Act (CRAFAA), as the CRAFAA applicable to all
statutory authorization of attorney fe&5>

- ltis irrelevant whether the attorney is hired bgam-profit organization, private law
firm, or public interest law firm*’®

1872\wjjlliams, supranote 497, at 329.

187314, at 327.

1874, at 331.

1875 Bryant v. TRW, Inc689 F.2d 72, 80 (6th Cir. 1982) (“... we believettti® policies informing the Civil
Rights Attorney's Fee Award Act of 1976, 42 U.SsC1988, which led this court in Northcross to “code
that a fee calculated in terms of hours of serpicvided is the fairest and most manageable approaapply
with equal force to the FCRA.").

1876 Blum v. Stensqm65 U.S. 886, 895 (1984) (“In determining the amtoof fees to be awarded, it is not
legally relevant that plaintiffs' counsel[s] ..ea@mployed by ... a privately funded non-profit jmnterest law
firm.”).
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- Attorney fees do not need to be proportionate tovered damage&’’ For instance,
when the value of time spent is $20,000 but thevexed damages are $10,000, the
attorney fees do not have to be reduced to ma&hettovered amount;

- Attorney fees are not available to a consumer veipoasents himself in the claff{®
Similarly, attorney’s fees are not available foratorney who represents hims&if®
However, the attorney is entitled to recover anywtgoassociated with pro se
representation®® | believe he can recover an amount equal to atofees if he
proves the time he spent working on the lawsuit tims he would have spent on
other work in his law firm;

- The FCRA entitles a defendant to recover attormees fif he proves the other party
filed the claim in bad faith or for the purposehafassment®®*

- Defending counterclaims are not to be deducted fiiome spent because defending
counterclaims is not to establish liabilif?

7.6.3.1. Lodestar Method

The current standard is to adopt the “lodestar't@ggh, which is reasonable time spent,
multiplied by the local market rate for a similaergice and similar legal skil!$® The
lodestar approach produces reasonable rates utlessparty proves that unusual
circumstances justify adjustment of the fees upawn!®®* When calculating the fees, the
court must consider the reasonableness of theyhmtd and of time spefit®®

The lodestar method has been applied in two difteweays;JohnsonandLindy Il
Under theJohnsormethod, the court should consider twelve factdngcivwill be explained
later. Under theLindy 11'%8" method, the court need not determine the tweletofa but

1886

1877 yohay 827 F.2d at 974 (“Proportionality of attorneyée$ to the amount recovered is not required inyever
action brought pursuant to the FCRA. Since therk rarely be extensive damages in an FCRA action,
requiring that attorney's fees be proportionatdéoamount recovered would discourage vigorousreafoent

of the Act.”).

1878 Trikas 351 F. Supp. 2d, at 45 (“Attorney's fees arewilke unavailable to Plaintiff because he has
represented himself in this action.”).

1879 Hawthorne v. Citicorp Data Sy216 F. Supp. 2d 45, 50-51 (E.D. N.Y. 2002) (“Narous cases, including
decisions of the U.S. Supreme Court and this Gitzave repeatedly held that pro se litigants, d@ese who
are attorneys, are not entitled to attorney's feektigating a case on their own behalf.”).

188019 at 51 (“Plaintiff is, however, entitled to recaany actual costs he incurred in prosecuting #sec).
188115 U.S.C. § 16810(b); 15 U.S.C. § 1681n(c).

1882 Rubin, supranote 1837, at 524.

1883 Hawthorne 216 F. Supp. 2d at 51 (“The statute and legisatiistory establish that “reasonable fees”
under 8 1988 are to be calculated according toptiewailing market rates in the relevant communjty.”
NATIONAL CONSUMERLAW CENTER, supranote 17, at 504.

1884 pennsylvania v. Del. Valley Citizens' Council fde&h Air, 483 U.S. 711, 728 and 730 (1987) (“As in that
case, payment for the time and effort involveditiestar-is presumed to be the reasonable fee rimetdyy
the statute, and enhancement for the risk of nampay should be reserved for exceptional cases wthere
need and justification for such enhancement ardileapparent and are supported by evidence irreherd
and specific findings by the courts.” and “ We deéntesirable and an appropriate application ofstatute to
hold that if the trial court specifically finds ththere was a real risk-of-not-prevailing issuethie case, an
upward adjustment of the lodestar may be made asut, general rule, in an amount no more than laing:-af

the lodestar.”)Blum, 465 U.S. at 888 (“Adjustments to that fee thery fma made as necessary in the particular
case.”).

1885 yrsic v. Bethlehem Mine§19 F.2d 670, 676 (3d Cir. 1983) (“This formubatisuggests a twin inquiry into
reasonableness: a reasonable hourly rate and emiledon of whether it was reasonable to experel th
number of hours in a particular case.”).

1886 Rubin,supranote 1837, at 518.

1887 indy Bros. Builders v. Am. Radiator & Standard &any Corp., 540 F.2d 102 (3d Cir. 1976).
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rather only the time spent and the hourly f&t8 However, one commentator believes the
contradiction betweedohnsonandLindy Il is illusory in practice, as the court applies the
Lindy Il method to create the initial figure, then it appltheJohnsonmethod to reduce or
increase the attorney’s fees because of otherr

7.6.3.2. Contingency Method

The other standard method is a contingency feegeraent, in which a client pays his
attorney if the result of the case is as agré&dOne type of contingency agreement gives
the attorney a specific percentage of any recowtiier by judgment or by settleméfit:
Another type is “reverse contingent fees” in whibk attorney gets a specific percentage of
the amount the client saves because of the legateé®®?

This standard is associated with the risk of noyrpent if the attorney loses the case.
Attorneys have to disclose to the court the agreerifehe is considering court awarded
fees'®¥ Non-disclosure of a contingency fee agreement raediving the court’s award
results in a disgorgement of contingency f&5Nonetheless, courts calculate attorney fees
based on the lodestar method even with existenaecofitingency fee agreeméfit

7.6.3.3. Reasonableness of Fees

Attorney fees must be reasonable to be recov&fé@ourts consider different factors in
determining the reasonableness of attorney feesalNof them are necessarily applicable.
These factors are largely duplicative of the Prifasal Rules of Conduct of the American
Bar Associatiort®®’ However, the prevailing party has the burden tverhe is entitled to
the award of attorney feé%®

7.6.3.3.1.1Time and labor required to litigate the casé®®®
The court should consider how much time the cageires and whether the case needs
all of the labor participating’® For instance, if the case is an easy one, theme iseed to
spend a lot of time working on it. Similarly, theeeno need to assign the case to more of

1888 Rubin,supranote 1837, at 519.

1889 d. at 520.

18% Byrlington v. Dague505 U.S. 557, 560-61 (1992) (“Fees for legal isew in litigation may be either
‘certain’ or ‘contingent’ (or some hybrid of the ®v A fee is certain if it is payable without redaio the
outcome of the suit; it is contingent if the obliga to pay depends on a particular result's bebtgined.”).

1891 AMERICAN BAR ASSOCIATION, ANNOTATED MODEL RULES OFPROFESSIONALCONDUCT, Rule 1.5(a)(1) (8
edition) at 80.

1892|d

189319, at 76.

1894|d.

1895 Bryant 689 F.2d at 80 (“The fees were calculated onbés of an hourly rate, but defendant contends
that the purpose of the FCRA's allowance for aggshfees could be as efficaciously achieved byutating
fees on the basis of a contingent fee. We rejéstcthntention ...”).

189 M cCoRMICK, supranote 1410, at 254.

1897 BiSCHER supranote 1232, at 787.

1898 johnson v. Ga. Highway Express, |88 F.2d 714, 720 (5th Cir. 1974).

189 ABA, supranote 1891, Rule 1.5(a)(1); Rutsnpranote 1837, at 518.

1990 Hensley v. Eckerharé61 U.S. 424, 434 (1983) (“Cases may be oversiatind the skill and experience of
lawyers vary widely. Counsel for the prevailing fyashould make a good faith effort to exclude franfiee
request hours that are excessive, redundant, erveige unnecessary ...").
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attorneys than are need€@’ If the participation of more than one lawyer isriated, the
court should be careful of the possibility of wattplication*®%2

7.6.3.3.1.2Novelty and Difficulty of the Casé®®

Some cases present novel or difficult issues, whétjuire more time and effaft®* In
contrast, if the rule of law is settled and theigiad view on the issue is known, spending
more time is unreasonable. In addition, when thgeda difficult and the possibility of
winning is low, it is reasonable to ask for a lapggcentage of the amount if the agreement
is contingent and vice versa. Nevertheless, thet &hould not consider the “risk of non-
payment” as an enhancing factor of lodestar fate.

7.6.3.3.1.3Skills to Perform the Legal Service Properly®®®

Some legal issues are clear so they do not wath@ntnvolvement of a specialist or
well-experienced and high-paid attorney. Some sl not require a lawyer at all, but
rather clerical workR?®’ It is unreasonable to involve a well-experienced &igh-paid
attorney in an easy and non-complicated mattercamtrast, it is reasonable to assign a
difficult and new issue to one or more experienagarneys.

7.6.3.3.1.4.Preclusion of other employment because of the assigent'*®

If an attorney reasonably rejects new employmepbdpnities because of a conflict of
interest, such facts should be taken into consiberan calculating the fe€S% For
instance, if the case is a big case that exhawstearking capacity of the law firm, which in
turn, requires the law firm to reject new workse temployment lost because of this case
should be taken into consideration when calculatiegfees.

In my opinion, such a factor should play a rolecalculating the fees only if the
rejection of new employment increases the ratehef durrent case as a practice in the
market. However, if rejection plays no role in ttieanging the market rate, then it should
not be considered.

190114, at 434 (“The district court also should excludeni this initial fee calculation hours that weret no
“reasonably expended.”).

1902 30hnson 488 F.2d at 717 (“If more than one attorney isolmed, the possibility of duplication of effort
along with the proper utilization of time should $&utinized.”).

1903 ABA, supranote 1891; Rubisupranote 1837, at 518.

1904 1d. at 718 (“Cases of first impression generally isgjmore time and effort on the attorney's part... he
should not be penalized for undertaking a caselwimay ‘make new law’. Instead, he should be appatgy
compensated for accepting the challenge.”).

1995 pennsylvania483 U.S. at 723 (“But a careful readingJahnsonshows that the contingency factor was
meant to focus judicial scrutiny solely on the &xige of any contract for attorney's fees which imaye been
executed between the party and his attorney. Taggimted to the client or the percentage of thevery
agreed to is helpful in demonstrating the attoméé expectations when he accepted the case.”).

1996 ABA | supranote 1891Rule 1.5(a)(1); Rubisupranote 1837, at 518.

199714, (“It is appropriate to distinguish between legark, in the strict sense, and investigation, cterivork,
compilation of facts and statistics and other wwhich can often be accomplished by non-lawyersahith a
lawyer may do because he has no other help awail&pich non-legal work may command a lesser rege. |
dollar value is not enhanced just because a ladyes it.”).

1908 ABA, supranote 1891Rule 1.5(a)(2); Rubirsupranote 1837, at 518-19.

1909 30hnson 488 F.2d at 718.
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7.6.3.3.1.5Fees Customarily Charged in the Locality for Simila Legal
Services™*°

In my opinion, fees customarily charged is the mogtortant factor. However, such
fees should be calculated according to the ragesimilar locality. Different locations entail
different rates because of different office leasiogts, quality of services, and the like.

7.6.3.3.1.6The Amount Involved and the Results Obtainetf**

When the attorney fees are contingent, the amauam important factor. Also, the result
of the case should be considered in calculating. féer instance, when the plaintiff demands
a large amount of money, the contingent fees valhigher. When the plaintiff wins all of
his claims it is not similar to wining som&?2 The court should exclude hours spent on lost
claims. However, when all claims are related amdrésult is excellent, the attorney should
recover the whole fee regardless of his failurevio every issué®® When the success is
partial or limited, there is no formula to be falled"*** but the court should reduce the fees
at its discretion*®*® For instance, a court reduced the attorney feeause part of the time
spent was against another defendant other thaarthen the cas 16 Under the FCRA, a
court reduced attorney fees from more than $126t60k25,000 because the plaintiff only
obtained $1,000 in comparison to the $30,000 ofatgs he sought’’

7.6.3.3.1.7Time Limitations *°*8

Time limitations imposed by the client or by thecamstances should be taken into
consideration. Rush services prices are higher thgolar services. Priority work which
entails the delay of other works is higher thanutegwork**® These limitations can be
imposed by a client who asks the attorney to peviom with a quick turnaround time, or
by the circumstances of the case such as shodeniti a temporary restraining order or the
like.

1910 ABA, supranote 1891, Rule 1.5(a)(3)phnson488 F.2d at 718; Rubsupranote 1837, at 519.

1911 ABA, supranote 1891Rule 1.5(a)(4); Rubisupranote 1837, at 519.

1912 Hensley 461 U.S. at 434 (“This factor [result obtainesl]particularly crucial where a plaintiff is deemed
‘prevailing’ even though he succeeded on only safnbis claims for relief. In this situation two cgi®ns
must be addressed. First, did the plaintiff faiptevail on claims that were unrelated to the ctagm which he
succeeded? Second, did the plaintiff achieve al leiveuccess that makes the hours reasonably eggead
satisfactory basis for making a fee award?”).

1913 |1d. at 435 (“Where a plaintiff has obtained excelleasults, his attorney should recover a fully
compensatory fee ... In these circumstances thevi@edashould not be reduced simply because thetjffain
failed to prevail on every contention raised in lgn@suit.”).

19141d. at 436-37 (“There is no precise rule or formuaraking these determinations. The district coay
attempt to identify specific hours that should tienmated, or it may simply reduce the award tocaot for
the limited success.”).

1915d. at 440.

1916 Hall v. Harleysville Ins. Cq 943 F. Supp. 536, 542 (E.D. Pa. 1996) (“We frtdeduct those hours
‘exclusively devoted’ to litigating claims agairgther defendants...”).

1917 sheffer v. Experian Information Solutions, .|r290 F. Supp. 2d 538, 551 (E.D. Pa. 2003) (“Raurttore,
the $1,000.00 judgment Mr. Sheffer derived frons tlawsuit is significantly less than the $30,000a@@ount
Sears' offered in settlement. It would be inappedprand unreasonable to award Plaintiff for suchcalest
result by granting the fees Plaintiff seeks.”)

1918 ABA, supranote 1891, Rule 1.5(a)(5); RubBypranote 1837, at 519.

1919 johnson 488 F.2d at 718 (“Priority work that delays tlevier's other legal work is entitled to some
premium.”).
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7.6.3.3.1.8Nature and Length of the Professional Relationship®?°

The nature and length of the professional relatignsvith the client is a factor in
determining the reasonableness of fé&sFirst time clients are charged more than loyal and
old clients. Similarly, a relationship with an in@lual client is not similar to a relationship
with a large corporation. Moreover, the volume s$igned work affects the rate as weekly
assignments of works will be cheaper than monthiguarterly assignments.

7.6.3.3.1.9Experience, Reputation, and Ability-*??

Experience, reputation, and ability of the lawyergolved in the case are important
factors'®?® Therefore, rates are calculated based on experieaputation, and ability of the
lawyer. For instance, in 1992 in the District ofl@ubia, a lawyer with twenty years of
experience charges a rate of $285 per hour whisvger with three years of experience
charges a rate of $125 per hour. A lawyer’s rarian professionalism, ethics, and skills
vary from one lawyer to anoth&¥* In addition, specialization of a demanded aretnwf
may entitle an attorney to a higher r&t&.Although an attorney may be an expert in one
field, he may be treated as a new attorney if hedles a case in another legal field for the

first time 192

7.6.3.3.1.10.  Fixed or Contingent Fee&*’

Attorneys use different pricing options dependimglacation, time, and clients. Thus,
knowledge of the attorney’s expected amount heipdetermining reasonable fed8® For
instance, they can use a flat rate in which the wahds determined in advance.
Alternatively, they can use hourly rate in whicle #timount is determined by working hours.
They can also use success bounce. Every fee amamgeshould be considered in
determining the reasonableness of the fees. Howeherrisk of losing the case cannot
justify an increase in the attorney’s lodestar.

7.6.3.3.1.11.  Undesirability of the Casé®*°

Some cases such as civil rights cases are undeslyabause of the hardship it creates
on the attorney. The attorney may face economidshéps because of taking such cadsés.
Thus, such undesirability should be reflected erthte the attorney receives.

1920 ABA, supranote 1891, Rule 1.5(a)(6); RubBuypranote 1837, at 519.

1921 30hnson 488 F.2d, at 719.

1922 ABA, supranote 1891, Rule 1.5(a)(7); RubBypranote 1837, at 519.

1923 Johnson 488 F.2d, at 718-19 (“Most fee scales reflecemperience differential with the more experienced
attorneys receiving larger compensation.”).

1924 seehttp://www.justice.gov/usaol/dc/divisions/civil_faf matrix_1.html

1925 30hnson 488 F.2d, at 719.

1926 Thompson2003 WL 1579757, at *6 (“Thompson states in héidafit that this was her first FCRA case.
Given her level of experience, therefore, the céinds that the rate she has claimed exceeds anabte rate
and that her hours should be compensated at acmtenensurate with a relatively new, rather than
experienced lawyer.”).

1927 ABA, supranote 1891, Rule 1.5(a)(8); Rubsypranote 1837, at 519.

1928 3ohnson 488 F.2d at 718.

1929 pannsylvania483 U.S. at 723.

1930 30hnson 488 F.2d at 719; Rubisppranote 1837, at 519.

1931 30hnson 488 F.2d at 719.
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7.6.3.3.1.12.  Similar Awards%*?

Courts should consider attorney fee awards in ammilases. However, courts have
discretion to adjust the fees in light of differeimcumstances.

7.6.3.4. Unreasonable Practices

The following practices are considered unreasondbles, an attorney should be paid
only what he deserves.

7.6.3.4.1.Double Billing

Some attorneys double bill their clients for phamtwork %3 Others give discounts and
make up for them by inflating client bilt§>*

7.6.3.4.2.Not Working

Charging clients for doing nothing is unreasonabler. instance, an attorney receives
$750 from his clients to do certain works but fadsprove his work®* Similarly, charging
clients too much for very little work is unreasotealy>®

7.6.3.4.3.Bad Quality Work

Sometimes the fees are reasonable if the work jpeei is professional. However, the
fees are unreasonable when the performance i§¥ad.

7.6.3.4.4 Remedial Work

When an attorney is not familiar with a new isseeduse of his inexperience, he does
not have the right to charge his client for timersin remedying his inexperient&®

1932 30hnson 488 F.2d at 719; Rubisppranote 1837, at 519.

1933 State v. Espinoza@®5 P.3d 552, 557 (Colo. 2001) (“In an effortustjfy the unreasonable professional fee,
Espinoza inflated entries on her billing statemettarged for phantom time expenditures and engaged
conduct intended to mislead and deceive her ciigatbelieving that more professional time had bdewoted

to the case than actually had been expended.”).

1934 Att'y GRIEVANCE Comm'n OF Md. v. HESS2 Md. 438, 443, 722 A.2d 905, 908 (1999) (“inaatempt

to cause the client to pay his bills, [Hess] rembitb what he himself has termed ‘rough justiced a 1985 he
began increasing the amounts on several pre-hill5Po, then discounting those bills by 15%.”).

1935 state ex rel. Okla. Bar Ass'n v. Sherid&4 P.3d 710, 717 (2003) (“Respondent chargedSthgleton's
$750 to represent them. Respondent says that hetwehe property, did a title examination, andfeé a
petition. However, he could produce no tangiblelentce of any work.”).

1936 Budget Rent-A-Car Sys., Inc. v. Consol. Equity L4@8 F.3d 717, 718 (7th Cir. 2005) (The attorney
charged $4,626.50 and $4,354 for drafting four-padie is inconceivable that this is the going metrrice
for such exiguous submissions.”).

1937 ABA, supranote 1891, at 72.

1938 |n re Guardianship of Hallauer44 Wash. App. 795, 800, 723 P.2d 1161, 1166 (W@&shApp. 1986)
(“There is no reason or excuse for charging a tligarticularly a guardianship estate under théggton and
supervision of the court, for one's own inefficiesc”).
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7.6.4. Attorney Fees under Islamic Law

7.6.4.1. Characterization of Attorneyship

Under Islamic Law, a contract to retain an attorieyharacterized as either a lease
contract for services da’alah contract, which is a conditional lease contraciskrvices.

Attorneyship is a lease contract for services wienpayment is not conditioned on the
success of performance. For instance, an attorgesea to represent a client in a case in
exchange for a specific amount of mori&y.Similarly, a lease contract is implied when the
contract contains conditions similar to those dease contract for services, such as the
plaintiff has to pay a certain amount for drafteach brief->*

Attorneyship can be a conditional lease contracsévices when the parties agree in a
contract that the fees are only available upon esg¢*! Similarly, it is an implied
conditional lease contract for services when thetragt contains conditions similar to a
conditional lease contract for services such agtior@ng that the attorney is entitled to fees
only if he succeedsS*?

7.6.4.2. Contingency Fees

Scholars are split over whether a contract to akaai amount in exchange for having a
portion of that amount is valid. The first approashhat such fee agreements are invalid
because of uncertainty; thus the attorney is nttiexh to the contingency fees but rather he
is entitled to the fair market rat&® The second approach is that such agreement i$ vali
because the Prophet dealt with the Jews of Khalghaed on a conditional contract even
with possible uncertain}?** The second approach is the strongest approachtkewagh it
is the minority view:>*

7.6.4.3. Attorney’s Fees in Invalid Contracts

If the contract between the attorney and the ciembund to be invalid for any reason,
the scholars are in dispute regarding what theretofees are. The first approach is that the
attorney is entitled to a fair market rate of samiservice if the fees are not included in the
invalid contract. However, if the fees are mentobirethe contract, the attorney is entitled to
fair market rate that does not exceed the agreed tgte because they agreed in advance to
reduce the feeS*® The second approach is that the attorney is edtith the fair market
value regardless of the agreed upon fees becagsetitract is unenforceabi&’

7.6.4.4. Uncertain Attorney Fees

If the attorney and client agree on a task but auitrspecifying the cost, scholars have
different views regarding this isst®® The first approach is that the attorney is ertite
the fair market rate as the fair indicator of theue of the service. Moreover, the client

1939 BANDAR ALYAHIA , ATTORNEYSHIPIN ISLAMIC JURISPRUDENCE 480. (Tadmoria House) (2007).
1940
Id. at 480-81.
194114, at 489.
194214, at 489.
194314, at 498.
1944 MusLIM BIN AL-HAJJAJ supranote3, at 10/3762 (“The Prophet (pbuh) returned to the Jdwsiate-palms
of Khaybar and its land on the condition that ttedyuld work upon them with their own wealth (seeds,
implements), and give half of the yield to the Mongl.”).
1945 AL yAHIA , supranote 1939, at 498.
194914, 504-05.
1947 |d

1948 Bear in mind this debate took place centurieseetioe attorneyship took its current shape.
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receives the service and should pay fdPf.The second approach is that the attorney is
entitled to the fair market rate if he holds hiniselthe market as an attorney; therefore, if a
law professor agrees with a person to draft a aehfior him, he is not entitled to fe€s®
The third approach is that he is entitled to the faarket rate if his course of dealing
indicates that he does not provide such a sergicérée!®>! The fourth approach is that if
the client asks for the service first, the attorisegntitled to the fair market rate but not vice
versa:®® The fifth approach is that he is not entitled hy éees because the client does not
offer any fees which indicate that the attornegdsng for free->>

The strongest and most fair approach is the fing. dHowever, the second and third
approaches produce similar results as we are digsgusn attorney’s contract without
specific fees. The fourth approach is not on pfiinthe argument, as we are not discussing
tasks performed before client asks for them. Tfth ipproach is a weak one as attorney
holding himself in the market to be so, and inagrexpenses is a clear indicator that he is
not acting for free.

The Saudi Code of Law Practice provitiésthat attorney fees are to be determined by
contract or by the court’s order if there is no tcact or when the contract is disputed or
invalid.1®>® Such a determination should take into considemaéforts expended by the
attorney and the resudft® The Implementing Regulation of the Code of Law clce
provides that the fees are to be assessed by appdinted expertS>’ In one case, the
General Court in Riyadh held that a 9% contingefesy was reasonable based on the
opinion of experts appointed by the judd.

7.6.4.5. A Comparative Assessment

Both legal systems provide that attorney fees rbasteasonable. Reasonableness is to
be determined solely by the trier of fact underhbsystems, with great weight given to
expert opinion under the Saudi system. In additofair market rate, which is established
by Islamic law, the Saudi system provides two fegstavhich are efforts expended and the
result achieved. However, the American system pes/itwelve factors under tli®hnson
method to measure reasonable attorney fees.

In my opinion, the most important factor is fair nket rate. The other factors are
reflected in fair market rate. For instance, wheroart asks an expert to measure attorney
fees, the expert will provide the fair market rétst, and then adjust the rate upward or
downward depending on the other factors such a®riexges, difficulty of the case,
undesirability, and the like. These factors aréemdéd in the rate because no attorney will
provide an estimate without knowing all of facttirat affect the rate.

1949 Al yAHIA , supranote 1939, at 508-09.
195014, at 508.
1951 |d

199214 at 507.

1953 |d

1954 Code of Law Practice, issued by a Royal Decree(M¢88) (2001).

19%5 Code of Law Practice, article 26 (Provides, “Theyer's fees and method of payment shall be deteuni
by agreement with his client. If there was no sagheement, or if the agreement was disputed or, woich
fees shall be assessed by the court that has edfedithat case, pursuant to a request by eitbdatiyer or
the client, consistent with the effort expendedtiy lawyer and the benefit obtained by the cligiis rule
shall also apply to any subsidiary claim ensuimgrfthe original case.”).

1996 code of Law Practice, article 26.

1957 |mplementing Regulation of Code of Law PractiGs(led by a resolution of the Minister of Justi@93),
Article 26/3.

1958 AL yAHIA , supranote 1939, at 864.
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7.7. Time of Credit Reporting Damages Remedies Meament

The measurement of credit reporting damages wisipe@ to time is an important
element to measure the remedies correctly. Int@nesting case, outside the credit reporting
damages context, a different time measurement (fabeeach or date of trial) resulted in a
judgment of more than $10 millidi>®

The general rule in evaluating the damages of &racnand tort actions is the date of
the breach or injury?®®I did not find a specific rule for credit repominilamages; however, |
believe that credit reporting damages are no diffefrom other types of torts. The U.S.
Supreme Court ruled that “Court at an early datgpsetl the concept of market value: the
owner is entitled to the fair market value of threperty at the time of the taking®® In
another case, the U.S. Supreme Court held thast‘@ampensation’,” we have held, means
in most cases the fair market value of the properiythe date it is appropriatet!®
Similarly, the Court held that “... the witnesses @idohave been asked to state the fair
market value of the lands as of the date of takifty®>

However, in tort cases, the time of injury may lefobe the time of the tortious act or
after the tortious act. One commentator providesnéaresting example. He says when a
defendant causes virus in the plaintiff's computansl the defendant activates it later, the
damage may predate the act or postdate it. Thegamay be before the tortious act when
the plaintiff knows the intent and spends moneyéaocinate his computers. In contrast, the
damages may be after the activation of the virasbtiimmediately**

7.7.1.Fluctuating of Property’s Value

Sometimes property, the subject of the disputetdiates in value either because of its
nature or because of changes in the mafR&Mere change in the market does not require
applyingfluctuation rule. The change must be a result sfaiility or ups and downs of the
market. If the value change is in a unidirectiommlvement, then the date of the breach or
the date of judgment applié¥® The general rule is that the choice of time depeunthe
reprehensibility of the defendant’s act. The maerehensible the act, the more freedom is
given to the jury to choose the applicable d&téOne approach is to award the plaintiff the
highest value between the date of loss and theadd&eowledge of the breach and ability to
secure a substituté® Another approach is to award the plaintiff thehiist value between
the date of breach and date of judgntéft.The third approach disregards the change in
value and measure the property according to thgnali market valué®”®

1959 peter MacaulayDate Damages Assessed Makes $10 million DiffeeDeenages Assessed at Date of
Trial: BCSG available athttp://www.pmacaulay-assoc.com/pdf/BCSC_Damaged BRack PM&A.pdf (The
court applied the date of breach as the date obdem Had the court applied the date of judgmbatamount
would be zero.).

1980 BiScHER supranote 1232, at 36.

1961 ynited States v. Reynold397 U.S. 14, 16 (1970).

1962 Kirby Forest Indus., Inc. v. United Statd$7 U.S. 1, 10 (1984).

1983 ynited States v. Miller317 U.S. 369, 373 (1943).

1964 BISCHER supranote 1232, at 36.

19994, at 39.

19994 at 40.

197)1d. at 39.

1988 BISCHER supranote 1232, at 41; BICORMICK, supranote 1410, at 184.

1989 BISCHER supranote 1232, at 41; BICORMICK, supranote 1410, at 183.

1970 McCoRMICK, supranote 1410, at 183.
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7.7.2.Time of Measurement under Islamic Law
7.7.2.1. Time of Remedies in Personal Injury Cases

Valuation of the human body and emotional distressder Islamic law is mentioned
under the emotional distress measurem&htHowever, since the compensation is pre-
determined, the trier of fact only needs to detearthe type and extent of the injury and
determine the value of the compensation. If thesehanethod to compensate is the “camel
value” method, which is the applicable method indBaArabia, the trier of fact needs to
determine the value of the camels in the marketraatfiple it by 100 camels. In practice,
this method is applied periodically to determine #alue of blood-money in general but it is
not applied on a case-by-case basis. For instadheeyalue of blood-money in 1955 was
$4,000, and then it was increased periodicallylintil981 it became $26,666 % Few
months ago, the Saudi Supreme Court increasedltiogl-money valuation to be 300,000
Saudi Riyal ($80,000) for wrongful death and 400,08audi Riyal ($106,000) for
international murdet’”® The Saudi Supreme Court is in charge of the vialnatf the blood-
money value by determining the fair market valua@® camels in the mark&t* The judge
need not determine the value of 100 camels in evasg. Personal injuries other than death
are treated similarly; however, the determinatibmpersonal injury is not to be made until
the injury is stabilized®”> Determination of the extent of the injury befarstabilizes leads
to either an unstable judicial system by enterimpa judgment if the status becomes worse
or the injured person gets less than what he indaserves if no new judgment is entered.

7.7.2.2. Time of Remedies in Property Cases

7.7.2.2.1.  Non-Fungible Property
7.7.2.2.1.10wner’s Possession

If the non-fungible property is damaged by the ddémt while the property is in the
plaintiff’s possession, damages are measured fhendate the damage occurrétf.

7.7.2.2.1.2)nlawful Possession
However, if the property is damaged during unlavgossession of the defendant, such
as stolen property, scholars have different opmimyarding the time of valuatidt.’

- The first approach is that damages are measured tie time of unlawful
possession, because the defendant is requiredytthpavalue of the property at the
time of usurpatiort®’®

- The second approach is that the measurement isighest value from the date of
usurpation until the date of damagdé’ The reason is that the usurper is required to

1971 Seep. 226-27; and note 1716 at 226.

1972 A\lkhameessupranote1716, at 480.

193 High Council of Judicial Resolution No. 192/T d&tE0/9/1432 A.H.

197%d. at 481.

1975 ABU SAQ, supranote 1271, at 357.

1976 ABU SAQ, supranote 1271, at 274; IAMARZOQI, supranote9, at 499;AL-ZUHAYLI, supranote 1271, at 98;
SIRAJ, supranote 1293, at 533;IAZARQA, supranotel291, at 119.

1977 ABU SAQ, supranote 1271, at 284L-ZUHAYLI, supranote 1271, at 98-100.

1978 ABU SAQ, supranote 1271, at 279; ABO, supranote 1401, at 112; IAZARQA, supranote1291, at 119.
197 ABU SAQ, supranote 1271, at 280; ABO, supranote 1401, at 112; IAZARQA, supranote1291, at 119.
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pay the value of the property every time from thmet of usurpation until the

damage; therefore, he is required to pay the higrage*°

- The third approach is that the measurement is filmentime of damage unless the
increase in the price is for an intrinsic featt?®.For instance, when a defendant
usurps a cow worth $1,000 in 2008, the value irsasdo $1,500 because of fatness,
and decreases to $800 because of skinniness. Téreddet is required to pay $1,500
because the increase is for an intrinsic featurthefcow and not because market
fluctuation.

7.7.2.2.2.  Fungible Property
If the fungible property is damaged, there are fmassible scenarios.

First, when the defendant usurps and damages propeiitg whsubstitute is in the
market but the defendant fails to deliver the stiistand it becomes unavailabi&*
Scholars are split over this issue into thirtegpragches as follows:
- Highest value from the time of usurpation until thete of damagé®®
- Highest value from the time of damage until theedsftunavailability;*%*
- Highest value from the time of usurpation until thte of unavailability*°
- Highest value from the time of usurpation until thee of judgment;*®°
- Highest value from the time of unavailability urttie date of judgment?®’
- Highest value from the time of damage until theedzftpayment:°®
- Time of damage?®®
- Time of usurpatiort®®
- Time of unavailability;***
- Time of litigation*°%
- Time of judgment?®?

- If the property is unavailable in the whole coungyhe time of unavailability. If it is
unavailable only in plaintiff's place, it is therte of judgment'**or time of demand
of property*®®®

1980 Agy SAQ, supranote 1271, at 280.

1981 ABU SAQ, supranote 1271, at 281;1MABO, supranote 1401, at 112.

1982 Agy SAQ, supranote 1271, at 284;1MABO, supranote 1401, at 110.

1983 ABU SAQ, supranote 1271, at 285LDABO, supranote 1401, at 110.

1984 ABU SAQ, supranote 1271, at 285; IMABO, supranote 1401, at 110.

1985 ABU SAQ, supranote 1271, at 285; IABO, supranote 1401, at 110;1$AJ, supranote 1293, at 533; 1A
ZARQA, supranotel291, at 119.

1986 ABU SAQ, supranote 1271, at 28%5LDABO, supranote 1401, at 110.

1987 ABU SAQ, supranote 1271, at 28%5LDABO, supranote 1401, at 110.

1988 ABy SAQ, supranote 1271, at 28%5LDABO, supranote 1401, at 110.

1989 Al MARZOQI, supranote9, at 500; AU SAQ, supranote 1271, at 285; ABO, supranote 1401, at 110;
SIRAJ, supranote 1293, at 533.

1990 grAg, supranote 1293, at 533;IAZARQA, supranote1291, at 118.

1991 ABU SAQ, supranote 1271, at 285\LDABO, supranote 1401, at 110;18AJ, supranote 1293, at 533; 1A
ZARQA, supranotel291, at 118.

1992gpAJ, supranote 1293, at 533.

1993 A| ZARQA, supranote1291, at 118.

199% ABU SAQ, supranote 1271, at 285; IABO, supranote 1401, at 110.

1995 ABU SAQ, supranote 1271, at 28%5LDABO, supranote 1401, at 110.
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Second when the defendant usurps and damages a prdpattilas no substitute in the
market, there are six approaches as follows:

- Highest value from the time of usurpation until thete of damagé?*®

- Time of damage?®®’

- Highest value from the time of damage until theedsftpayment:®®

- Highest value from the time of damage until theedzftdemand of property; atid’

- If the property is unavailable in the whole counitys the time of unavailability, but
if it is unavailable only in plaintiff's place, is the time of judgment®®

Third , when the defendant damages the property withewtping it and a substitute is
in the market but the defendant fails to delivex gubstitute until it becomes unavailable,
there are seven approaches as follows:

- Highest value from the time of damage until theedzftunavailability?°**

- Time of damage®®

- Highest value from the time of damage until theedzftpayment*°®®

- Highest value from the time of unavailability urttie date of judgment®®*

- Time of unavailability?°®
- Time of judgment; an&f®

- If the property is unavailable in the whole counitys the time of unavailability, but
if it is unavailable only in plaintiff's place, thet is the time of judgment®®’

Fourth, when defendant damages the property without usyiip while a substitute is
not in the market. There are four approaches &sifsl

- Highest value from the time of damage until theedzftjudgment?°®®

- Time of damage®®

- Time of judgment; arfd*®

- If the property is unavailable in the whole counitys the time of unavailability, but
if it is unavailable only in plaintiff's place, thet is the time of judgment°**

One commentator examines these approaches andideadbur of the approaches can
be applied to damages resulting from negligence.

199 Ay SAQ, supranote 1271, at 286.
1997 |d

1998 |d
1999 |d
2000 |d.
200114 at 287.
2002 |d
2003 |d
2004 |d
2005 |d
2006 |d
2007 |d
2008 |d
2009 |d
2010 |d.
2011 |d.
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7.7.2.3. Approaches’ Assessment

Nevertheless, these approaches are in fact regattm value of usurped property;
therefore, this application should be read cargfalh scholars treat usurper with punitive
intent. Usurpation can be equated with intentiod@mnages but cannot be equated with
damages resulted from negligence. However, if soapply these approaches, all of them
are well reasoned. Though, | believe that one gaplyathem in different situations. For
instance, one can apply the “highest value” apgraas punishment when the damage is
intentional. Similarly, one can apply the “timedd#mages” approach when the time between
the trial and damages is short and no fluctuatiothé price is expected. However, to place
the plaintiff in his rightful position, one can dpphe “date of judgment” approach when the
price is significantly higher than the date of dgem The “time of unavailability” approach
can be applied when the property is unique ancetlsedifficulty in measuring the value of
the property. The time of unavailability can bedias a benchmark to measure its value.
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Eighth Chapter:
Conclusion and Recommendations

My objective in this chapter is to present the ngighificant findings and recommend
reforms in the USA and Saudi Arabia legal systemr&gard to credit reporting laws.

8.1. Most Important Findings and Reformative Recommendabns

General Findings:
First: Originality vs. Import:

| found that the FCRA is originally derived fromthin the American culture. However,
the CIL is mainly imported from foreign laws. Impiog laws and implanting them in a
different culture may be beneficial in some cabes,in other cases the imported laws may
be incompatible with the culture.

Second: Comprehensive v. Incomprehensive:

The FCRA covers a wide variety of issues that aeaovered by the CIL such as
medical information, identity theft, fraud and aetiduty alerts, truncation of digits, affiliate
sharing and others.

Third: Complication v. Simplification:

The FCRA's sections are more complicated than thesCThe FCRA contains more
details that may make it difficult for lay consuredo understand it. For example, section
16819, which is about disclosures to consumerhasit ten pages in length.

Fourth: Lobbying and Compromise v. Governmental wok:

The FCRA is a result of lobbying efforts by theditaeporting industry on one hand
and the consumer protection groups on the othed.h@he result of this compromise is
indicated in following examples:

1) Reinsertion of Deleted Information:

The CRAs are given the power to reinsert deletéaiimation at their discretion (after
following a reasonable procedure to avoid inclusidboutdated information), while the CIL
does not give such power. The FCRA'’s approach bakthe interest of the credit reporting
industry in the flow of information, and the intstef consumers in maintaining reasonable
procedures to avoid a reappearance of deletechiafoon.

2) Determining Frivolousness or Irrelevancy:

Under the FCRA, the CRAs are given the power temeine any dispute as frivolous or
irrelevant and terminate the investigation. Givihg CRAs the power saves CRAs time and
efforts. Meanwhile, consumers may stop CRAs’ alihssugh litigation.

3) Immunity When Furnishing Negative Information:

Providing furnishers with immunity if they furnighegative information is in the best
interest of the credit reporting industry and tl@sumers. The FCRA balances the flow of
information without fear of liability with the intest of consumers in general. If furnishers
are liable, they will withhold information which Wiaffect the industry, and in turn affect
consumers’ access to credit.
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Positive Side Effects

Governmental work has its own positive side effettse CIL balances the interests of
consumers and credit reporting industry better ttlen FCRA in some cases as in the
following examples.

1) Outdated Accounts:

The FCRA limits the time within which outdated aoat information will be removed
from the record. However, the CIL does not provide removal unless consumer is
bankrupt. The CIL protects creditors in case of-hankruptcy cases; meanwhile, it protects
bankrupt consumers by limiting the time within whiide information will be removed.

2) Failure to Indicate Voluntarily Closed Account:

Under the FCRA, furnishers are immune if they fail indicate that an account
voluntarily was closed, although the failure mawexdely affect consumers. However,
under the CIL, furnishers are not immune for swhufe.

3) Failure to Include a Statement of Dispute:

Under the FCRA, a CRA may determine a disputeiaslfius and does not require that
the CRA include a statement of dispute. Howevee, @iL requires CRAs to include
statement of dispute in any case.

Fifth: Broad CRAS’ Authority v. Limited Authority:

The FCRA grants CRAs the authority to use theicrdion in contrast to the CIL as in
the case of determining disputes as frivolous oeléwant and reinsertion of deleted
information.

Sixth: Ambiguity v. Clarity:

Some of the FCRA'’s sections are ambiguous in cehtarelatively clear sections of
the CIL. For example, the preemption issue is nearcunder the FCRA. Similarly, the
existence of a private right of action under secfi681(m) is an ambiguous issue.

Recommendations:
The first issue that | had to tackle was definiiibrBoth the FCRA and the CIL have
deficiencies in defining some terms as follow.

Definition of Credit Information

| suggest that credit information in the FCRA bdirdsd “Information related to
consumer's creditworthiness, credit standing, dredpacity, character, general reputation,
personal characteristics, or mode of livihg

Definition of a Credit Report

| suggest that the CIL should recognize two kinflseport: a regular credit report and
an investigative report. In addition, the definitiof a credit report should recognize that a
report may be communicated orally, as well as itting. One who communicates a credit
report orally should be accountable the same asvbose report is written. Finally, the CIL
should enumerate the legitimate purposes.

Definition of Credit Reporting Agency
The definitions of CRA in the CIL and FCRA diffen ian important way. |
suggest revising the CIL to include “any personstgad of only “licensedCRAS.”
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The CIL then would apply to any person who engaigeshe activities governed by
the CIL.

Definition of Consumer

| suggest that both the FCRA and the CIL definen&oner” in a precise way. The
FCRA should define consumer aan“individual who is the subject of a credit repbithe
term “consumer” under the CIL should be definedmasindividual or business entity about
whom the credit report is issuedVly suggestion is not intended to change the scop
“consumer” under both acts. Under the CIL, reqgjriangaging in a credit transaction to be
a consumer” would exclude categories of people fileenprotection.

Credit Reporting Breaches

Credit reporting breaches can be definedwasldtion of a legal duty that is imposed by
the credit reporting act Breaches can be categorized as CRAs breachesthedbreaches.
Other breaches can be done by users, furnisheverrguental entities, or CRAs. | have
made some suggestions regarding the following bhesac

CRAs Breaches
Providing outdated information
Outdated Bankruptcies

| believe that removing bankruptcy information besa of the passage of time is not a
good solution. Lenders have the right to know abthéir consumers’ past and act
accordingly. Equating consumers who never bankduptith those who bankrupted is not
fair to the lenders or the consumers who neveredteankruptcy.

Outdated Tax

In my opinion, information related to a tax lienoskd stay indefinitely in the
consumers’ report until it is paid. Tax is a souodepublic funding and everyone in the
community has an interest in collecting late takessage of time is not sufficient to remove
unpaid tax unless the consumer is unable.

Outdated Accounts for Collection or Charged off

| think the CIL approach in keeping the informationdefinitely until the dispute
between the creditor and the debtor is resolveloeiter than the FCRA for two reasons.
First, it incentivizes consumers to pay insteadleflaring intentional or semi-intentional
defaults. Second, it takes into consideration tiberést of bankrupt consumers by specifying
a time limit for removal of their credit reportqdait takes into consideration the interest of
creditors to keep the information on consumers aigoarguably able but unwilling to pay.

Exemption from Prohibition of Reporting Obsoletfomation

An exemption from a prohibition of reporting obdeleinformation in some
circumstances is consistent with my opinion thahesmbsolete information should be kept
indefinitely.
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Failure to Follow Reasonable Procedure to Avoidlliseon of Outdated Information

| see no benefit in making failure to follow a reaable procedure to avoid inclusion of
outdated information a separate violation from theusion itself. Inclusion of outdated
information by itself is actionable even if the CR#llows a reasonable procedure to avoid
inclusion of outdated information.

Inclusion of Medical Information or Medical Furnish

In case of medical information disclosure, | bediethat, under the CIL, even if the
information is credit-related, no clear standargrisvided to limit the scope of information.
A clear standard is needed to clarify when bordegsbeing crossed.

Failure of Indication of Closure of Account by Canger

The CIL requires furnishers of information to ngti€RAs of any voluntarily closed
account by consumers and provides a right of actitelieve that imposing liability upon
furnishers for failure to report a closed accounthie best approach. However, liability
should not be imposed for mere failure to repodased account but rather for failure to
indicate that the account was closed voluntarilye Tlow of information will not be affected
by such an imposition and such an approach proteetmterest of consumers.

Failure to Maintain Fraud or Active Duty Alerts

The CIL does not mention any rule regarding fraudactive duty alerts. There is no
doubt that the CIL is lacking an important provisidn the technology age, identity theft is
growing massively. The CIL should be revised to adch an important requirement.

Failure to Block Information Resulting from IdegtiEheft

Because of the importance of identity theft, thé €hould be revised to add sections
similar to the FCRA regarding blocking informatioasulted from alleged identity theft.
Blocking the information until the verification isompleted is easier than requiring
consumers to pursue CRAs to correct inaccuratenrdton.

Failure to Provide Free Copies of Credit ReportFole as Prescribed

The FCRA sets sixty days to request the free cregibrt, while the CIL does not
impose such a limit on time. The CIL seems more-qaosumer concerning this issue.
However, the FCRA is more pro-consumer by requirihgt the free credit report be
provided within three days, while the CIL does set a time limit for providing the free
credit report.

Unlike the FCRA, the CIL does not provide consuneergght to obtain a credit report
free of charge once every twelve months. The Chwh provide such a right as it enables
consumers to monitor their credit report and finddacurate information. Monitoring of
inaccurate information by the interested personsithe interest of the credit reporting
industry.

It seems that the FCRA is more pro-consumer bedauequires CRAs to provide free
credit reports to consumers who are seeking empmoynor receiving public welfare
assistance once a year. The CIL has no similarigaov The CIL should follow the FCRA
approach in providing a free copy to those whotase most likely to be affected by the
credit reporting industry, the impoverished constane
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Interestingly, the CIL provides to consumers tightito obtain a free copy after opening
their file for the first time. | think this approads preferable as this alerts consumers that
their files are open and derogatory informatiostibject to be posted.

The CIL does not include provisions related to #filisted debt collection agency’s
notification of a CRA regarding a consumer’s ratingowever, | see no point in
differentiating between notifications that comenfran affiliate or notifications that come
from a non-affiliate to CRAs. Both should be trehezjually if one takes into consideration
the purpose of protecting consumers.

Failure to Include a Statement of Dispute

| think the CIL’s approach in not giving the CRA®tpower to determine any dispute to
be frivolous or irrelevant and requiring CRAs tcclude statement of dispute is more
favorable to consumers. Lenders, on the other Haank the ability to distinguish frivolous
or irrelevant disputes from serious ones.

Failure to Disclose the Required Information un&&RA 816819

| think the CIL rule in requesting all of the infoation in the file without singling out
every item is less complex than the FCRA. Howeaetteast the following items should be
added to the CIL to achieve the goals of credibriéégpg laws: a source of information, a
summary of rights, a summary of rights of identitgft victims, and contact information for
government agencies that are responsible for einfptbe laws.

Failure to Adhere to the Conditions and Forms whesclosing

The CIL is silent about the forms of disclosureysghany form of disclosure meets the
legal requirements. | suggest that a provision Ehde added to clarify the form of
disclosure that will satisfy the purpose of thecltisure. The purpose of the disclosure is
understanding the content of the credit reportleaist, the CIL may require the form of
disclosure to meet the consumer’s request.

CRAS'’ Failure to Conduct Reasonable ReinvestigatioRisputed Information

CRAs are required to conduct a reasonable reirgaggin of disputed information to
avoid liability. Unlike the CIL, the FCRA allows Q% to avoid investigation by deleting
the disputed information upon receipt of a constsngispute. The CIL is not clear whether
or not CRAs can delete negative accurate informatithere is no dispute at all. The FCRA
has no comparable clause prohibiting deleting megeaiccurate information. The CIL’s
approach tends to protect the interest of usecseafit reports so they become aware of any
negative information of the consumers and can densi when extending credit.

Reinsertion of Deleted Information

| believe that when the law requires each reinserto be approved by the Credit
Reporting Dispute Resolution Committee (CRDRC)pverburdens the Committee with
work that can be performed by CRAs. Complicating tkinsertion process is likely to
impede the credit reporting industry as a wholee HCRA seems to balance industry’s
interests in the flow of information, by way of meertion, and consumers’ interest in
requiring the maintenance of reasonable procedtgegrevent reappearance of deleted
information.
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Other Breaches
Acquiring Credit Information for no Permissible Puases

| suggest that the CIL be revised to enumerate igsibfe purposes and to allow
obtaining a credit report without the consumer'sprapal so long as the purpose is
permissible.

Failure to Truncate Expiration Date or Credit Caathd Debit Card Digits
Location of printing

Through reading the plain language of the FCRA, cae clearly conclude that
transactions, other than on-site, are not withia ¢efinition. The purpose of protecting
consumers from identity theft will be frustratedtidnsactions, other than on-site, are not
within the definition. The risk of identity thetttough phone or online transactions is greater
than through on-site transactions; thus, the ruteilsl apply.

Definition of printing

A literal construction of “printing” ignores the ent practices such as printing from
Microsoft Word to PDF files. When construing “pfintiberally, one may achieve the
purpose of the FCRA to protect consumers from itettieft, which is especially likely in
connection with Internet transactions.

The CIL includes no rule regarding the truncatibexpiration dates or digits of debit or
credit cards. The CIL should be revised to addptfegection. Limited usage of credit cards
does not decrease the chances of identity thefadtfition, most Saudi banks are already
complying with the requirement to truncate digits.

Establishment or Extension of Credit During Ald?eriod

Since identity theft is an increasing practice waitle, | believe the CIL should include
provisions to prevent establishment or extensiorretlit during initial or extended alert
periods without reasonable verification.

Failure of Disclosure or Providing Consumer’s Sunmmaf Rights

Providing a summary of consumers’ rights under @i& is only required when a
consumer disputes information. My suggestion goes) éeyond the scope of the FCRA
and the CIL. | suggest requiring CRAs and userprtvide a summary of rights, through
any means, to a consumer whenever the consumeaict®rihem for any cause unless the
summary previously has been given to the consumessiponse to the same concern.

Furnishing False Information with Malice or Willflihtent

The FCRA preempts state laws to the extent thagethaws are inconsistent with the
FCRA. However, the FCRA allows claims in “the natuwf’ defamation, invasion of
privacy, or negligence if malice or willfulnesspsoven. Three approaches were introduced
to solve the issue of preemption: the temporal @ggh, statutory approach, and total
approach. A clarification of the preemption corifi&cneeded.
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As to the standard of malice, a consumer needsrdgepmalice, actual malice, or
willfulness. Under the CIL, no proof of malice iquired to recover. In addition, knowledge
of inaccuracy is equivalent to the willfulness riegment.

Furnishers’ Failure to Conduct Reasonable Invesimaof Disputed Information

Under the CIL, there is no duty upon a CRA to nyotife disputed information furnisher
of the modification or deletion of inaccurate infation. This is a loophole in the CIL that
needs to be closed. If the source of the disputddrmation is not notified of the
modification or the disputed information is noteteld, it is likely that the same inaccurate
information is going to be reported to the CRA.

Unlike the FCRA, however, the CIL allows consumeos bring actions against
furnishers if a notice of dispute is provided, sad as the information is inaccurate. In
addition, furnishers cannot provide disputed infation to CRAs without notifying CRAs
that the information is disputed. The CIL does meintion the reasonableness of procedure.
| suggest adding a reasonableness standard evamghththe court will consider
reasonableness of procedure as an essential element

Failure to Provide Required Notices and Notificasounder the Act

Under the FCRA and the CIL, CRAs, users, and flwans of information must provide
certain notices and notifications in particularcamstances to restrict the flow of erroneous
or inaccurate information.

Notice of Discrepancy of Address

| think discrepancy in an address is a clear sifythe possibility of identity theft;
therefore, a notice requirement should be addéaet&IL.

Notice of Reinsertion of Deleted Information

| believe the CIL should be revised to require g a notice to the consumer upon
reinsertion of deleted information because eveerafibtaining the resolution from the
committee, there is no notice requirement.

Notice of Frivolous or Irrelevant Information

Frivolousness and irrelevancy should be definetthénFCRA. There is no clear answer
whether another notice, “notice of result of inigation”, is required along with the notice
of frivolous or irrelevant information.

No provision exists under the CIL regarding frivadoor irrelevant disputes. Under the
CIL’s approach, consumers may abuse the tool utlisg their information whenever they
want without limitations. However, no cure is aaie to treat this issue such as penalizing
this practice or giving the CRA the right to refuseconduct an investigation. Under the
FCRA’s approach, which is better, the CRAs may eabtilse tool by determining
frivolousness or irrelevance of the dispute, howgsach abuse can be cured by litigation.
Moreover, investigation consumes time and effortug; if no limit is provided, valuable
time may be wasted.

Notice of an Adverse Action Either Information isfn CRASs or Third Parties

| believe that when less credit is provided, aneas® action against the consumer is
taken, therefore, an adverse action notice is reduil believe the U.S. Supreme Court’s
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holding of increase is correct. However, the basetihould be determined according to fair
market value of similar services to similar constsne

| believe that the U.S. Supreme Court holding thate consultation of a credit report
does not give rise to the adverse action noticaireaent is not convincing. Holding such
places the burden upon consumers to prove thatsdwedoes not “merely consult” the report
but actually relied in whole or in part on the dtedport. The presumption should be that
the user relies on the credit report in whole goant, unless the user proves that he does not.

| prefer the CIL approach with the broad “adversgom” definition, and by requiring
users to provide notice of adverse action in arse ashich avoids complicating the Act by
detailing cases in which adverse action noticedgiired.

Existence of Private Right of Action

Existence of a private right of action becausemf-nompliance with an adverse action
notice is debated. However, | believe that a pevaght of action exists.

Notice to Consumer of Furnishing Negative Inforroati

The CIL seems more pro-consumer than the FCRAawmiging to consumers a private
right of action in case of furnishers’ failure toopide notice to a consumer either before or
after the first time they furnish negative inforimoat to a CRA. However, | believe the
FCRA strikes a balance between the interest of itisistry at large in the flow of
information without fear of liability, and the imst of consumers. The interest of
consumers may not be affected by failure to progigeh notice if the negative information
is eventually going to appear in the credit repmgway. On the other hand, furnishers may
withhold consumers’ negative information from CRAearing the liability, and such
withholding may affect the industry. | believe ttesolution of this issue should be based on
comprehensive surveys and studies, not mere spienda

Notice of Prescreening

Under the CIL, the prescreening list is not recegdi | believe that prescreening
practice is mostly in the interest of consumersnstioners sometimes underestimate their
creditworthiness, therefore, when they are includeal prescreening list, they become aware
that they have potential to obtain credit. A presaing purpose should be added to the CIL
along with a notice requirement.

Notice of Affiliate Sharing for Marketing

Under the CIL, affiliate sharing is not recognizatdall. | believe affiliate provisions in
general should be added to the CIL. Specificalffilite sharing for marketing purposes
should be governed by the CIL, because it is aiflbing practice.

Second: Notifications
Notification of Deletion or Modification of Disputielnformation
Requiring the CRA to provide notification of delétaunverifiable or inaccurate
information to other CRAs is better. The requireine@auld save time that otherwise would

be wasted by other CRAs in correcting informatidrsuggest adding the feature of the CIL
to the FCRA.
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Notification of Public Record Information Providém Users

No provision in the CIL requires notifying consumeabout the reporting of adverse
public record information for employment purpos&tus, if one considers employment
purposes permissible, no violation can be estaddisha CRA fails to provide notification to
the consumer. If employment purposes are imperbiessthe CRA violates the CIL by
supplying credit information.

Notification of Identity Theft-related Information

Under the CIL, no rule governs notification to fistmers regarding information believed
to be a result of identity theft. | suggest inchglia rule in the CIL that would govern
notification in order to combat identity theft.

Notification of Block Information Decline or Resdn
The CIL does not mention blocking information thesulted from alleged identity theft.
| suggest including a provision in the CIL regadgliblocking of information in order to
combat identity theft

Notification of Inactive Account Reactivation
The CIL does not recognize notification of inactaecount reactivation; therefore, no
notification is required. This notification is aranple of the kind of provision that needs to
be added to the CIL.

Credit Reporting Breaches under Islamic Law

In sum, | conclude that credit reporting breachasen Islamic law can be classified into
three categories as follows.

First: Permanent Prohibited Breaches
These breaches are prohibited even if the law doeprohibit them such as:
1. Acquiring credit information for no permissible pases by misleading the CRA;
2. Inclusion of medical information; and
3. Noaotification of inactive account reactivation.
Second: Interest-Based Prohibited Breaches

Interest-Based means that such breaches are gotadly prohibited under Islamic law;
however, legislators are allowed to prohibit sudtsan the interest of consumers and
industry. Examples of such breaches are:

1. Acquiring credit information for no permissible pose;
2. Supplying credit information to users with no pessilble purpose;

3. Failure to truncate expiration date or credit aethiicard digits. Arguments made in
favor of exempting online transactions fail toifito Islamic law because acts similar to the
prohibited one in its consequences and that shareame operative cause should be treated
the same.

4. Failure to disclose information required under 8id8

5. Failure to adhere to the conditions and forms widisalosing;

6. Failure to disclose or provide to consumers wiguamary of rights;
7. Notice of discrepancy of address;
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8. Notice of frivolous or irrelevant information;

9. Notice of reinvestigation results;

10. Notice of an adverse action from CRAs or third igsrt

11. Notice of prescreening;

12. Notice of affiliate sharing for marketing;

13. Notice of governmental agencies’ request;

14. Notification of public record information;

15. Failure to block information resulting from idegtiheft; and
16. Decline to block or rescinding block notice.

Third: Possibly Debated Issues

There are issues that can be argued both wayssdlut®n of an issue can conform to
or contradict Islamic law depending on the choitargument. Examples of these issues are
as follows.

1. Providing Outdated Information: Requiring removal of such information after
passage of time is an issue. If the informatiodasved from public resources and that has
no relevance to private rights, then removal ohsiéormation is allowed because there is
no private right involved and the interests of aoners outweigh the interest of the public.
However, if information is related to private righpaid debts can be removed, too, because
removal is not going to harm creditors and it helpbtors. Nevertheless, unpaid debts may
not be removed without creditors’ approval as reah@vejudices the rights of creditors.

2. Failure to Provide Free Copies of Credit Report orFile as Prescribed Requiring a
CRA to provide free credit reports is problemafic:‘credit report” is the property of the
CRA which should not be taken free of charge. Ne oray argue consumer’s ownership of
the credit report. The information in the credipag resulted from the effort of the CRA.
The strongest argument to the contrary is thateaggeto practice this business implies
consent to provide free copies as the law requires.

3. Characterization of Investigative Report Obtaining information from a person
acquainted with the consumer for a legitimate reaswd for a valid interest is lawful and it
is characterized as receipt of advice. An advise# @ advisor both are immune from
liability in case of truthful advice that does moiceed the scope of questions.

Credit Reporting Damage
Definition of Credit Reporting Damage

The FCRA does not define credit reporting damaljesvever, | defined credit reporting
damages addss or injury sustained by a consumer as a resiufailure to comply with the
FCRA.

Types of Credit Reporting Damage

Based on my reading of the cases, | found thatitcredorting damages (direct and
indirect) include the following:

1. Out-of-Pocket ExpensesHigher down payment as a result of a violation ty@e of
out-of-pocket expense. Compensating plaintiff fdrigher down payment as out-of-pocket
expenses is problematic. The plaintiff is not goiagpay more than the total amount of the
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goods by the end of the transaction. Allowing treaniff to recover a down payment, which
he ought to pay eventually, would be a windfall floe plaintiff. However, if one considers
the profits that the down payment would have geedrdut for the violation, recovery
would be possible.

Payment of a security deposit as a result of aatimh is a type of out-of-pocket
expenses. Characterizing paying a security depasitout-of-pocket expenses is not
convincing. Even though the plaintiff has to pagy $500, as a security deposit, the plaintiff
gets the $500 as a windfall because he is goingtdhe $500 after passage of certain time
or after the termination of the contract. Howevieone considers the profits that the security
deposit would have generated but for the violatienpvery would be possible.

Out-of-pocket expenses also include spending timeresolve and correct errors;
purchasing copies of a consumer's credit reportspyimg, faxing, or mailing of
documentary evidence; medical expenses; liquidasspts prematurely; loss of income by
taking days off; traveling to CRAS’ locations; ldees paid; cost associated with inability to
finish construction; and pre-litigation fees.

2. Loss of Credit Expectancy:concerns “the ability to obtain and maintain credier the
wrongful act ... damages creditworthiness”. Damagesracoverable if they result from
complete or partial denial and if causation is@ghed.

3. Loss of Credit Capacity: includes a decrease of credit limit and an incredsate or
premium. Loss of credit capacity takes severaled#ifit forms such as increase in an
insurance premium, increase in interest rate, lgphdas advantageous terms, or decrease in
existing credit limit.

4. Loss of Job Opportunity: If a consumer loses his job or is unable to fingpkryment
because of a violation of the FCRA, then he istledtito recover damages resulting from the
violation.

5. Lost Opportunity: When a consumer loses an opportunity he would bav@ned but
for the violation of the FCRA, the consumer is #@ti to recover damages resulting from the
violation.

6. Lost Profits: Lost profits may be recoverable if they are reabbneertain in regard to
the occurrence and the extent and the damagesasedby a violation of the FCRA.

7. Lost Benefits:when a license or benefit is denied to a consuraealse of a violation,
the consumer is entitled to recover damages.

8. Emotional Distress: Emotional distress can result because of deniatreflit or
insurance, pecuniary loss, dissemination of inateuinformation, embarrassment before
creditors, discovering shocking information in dredit report, taking a long time to correct
inaccurate information, or unlawful access to helid report.

Courts are split in requiring publication of tmaccurate information to third parties as a
prerequisite to recover emotional distress damabdmelieve proof of publication only
should be required when the consumer alleges that people knew about the inaccuracy
of his credit report.

9. Indirect Credit Reporting Damage: Indirect damage is damage that flow naturally but
indirectly from the violation. From the types ofndage discussed, one can conclude that
indirect damage is recoverable, so long so it isdeeable and reasonably flows indirectly
from the violation, and the consumer makes a resdereffort to mitigate damage. Most
out-of-pocket expenses, loss of profit, and losspgfortunities, are indirect damage.

10. Mitigation of Damage: The plaintiff must “make reasonable efforts to &ssdamages”.
Mitigation of damage is not an applicable doctrinecredit reporting damage under one
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approach. One commentator believes that mitigadiodamage should not apply because
“requiring mitigation would interfere with fulfillrant of the statutory purpose behind the
provision.” The rebuttal is that the defendantasponsible only for the damage he caused.
He is not responsible for additional damage cabyggalaintiff's refrainment from mitigating
damage.

11. Recovering Damages under Islamic Law

Islamic scholars provide conditions for recoverpibf damage. First, the protected
right or interest must be certain to be achievetfduthe negligence. If there is no harm at
all, then there is no remedy even though the defenbreaches a duty. Second, damage to
the protected interest must be real harm. Harnoti€onsidered real in three cases; when the
plaintiff receives a benefit that equals or excetdgsharm inflicted; when harm is certain to
happen regardless of defendant’s negligence; andetbult of the defendant’s act must not
be the same intended result of the plaintiff. Thaie does not apply if the intended result is
the same but the time or the manner of achievematters. Third, interest must be
protected, valuable, and measurable. Some propemtéenot protecteger seunder Islamic
law such as alcohol and pork. Similarly, destructtbat results from self-defense is not
protected. The interest must have monetary valae dan be measured or assessed in the
market.

12. Emotional Distress under Islamic Law

Islamic scholars differ in regard to the recoveigbiof moral damage which
encompasses emotional distress as follows. Theajgroach is that moral damages cannot
be recovered in a monetary form. The second apprascthat moral damages are
recoverable. The second approach is the strorgj#sdugh courts in Saudi Arabia do follow
the first approach. Since evidence in support efstacond approach is convincing and based
on authentic sources, courts should switch to ¢lcersd approach.

Burden of Proof and Causation

First: Burden of Proof
Through my comparison, | observed the followings

1- In general, under the FCRA, the CIL, or Islamic Jlale burden of proof of violation
and damage rests on the plaintiff. The defendaadt®n presumably does not deviate
from the ideal situation. The plaintiff usually ttes something contrary to the ideal
situation; thus, he must prove the deviation.

2- The burden is shifted to the defendant in caseofreon contractors under Islamic law
under one approach; however, under American lavervithe burden is to be shifted is
only clear under sections 1681d(c) and 1681m(che@fFCRA. Under section 1681e(b),
courts split on the consumer’s required level adgbrin order to shift the burden to
CRAs. Under the first approach, a consumer needig move the CRA reported
inaccurate information in his credit report, thdére tourden shifts to the CRA. The
second approach is similar, but the burden of preafot shifted to the CRAs. Rather
the case is presented to the finder of fact, whaumm, may infer failure to follow
reasonable procedure. Under the third approachgahsumer needs to prove both the
inaccuracy of the information and provide minimaidence of unreasonableness from
which the trier of fact may infer unreasonable pdwre of the CRA. Relaxing the
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burden of proof because of USA PATRIOT Act is grdless. Loss of privacy is
unrelated to easing the burden of proof

3- Self-serving testimony is not accepted under Istdimiv. The plaintiff is not considered
to be a witness in his case. Regardless of theudisamong Islamic schools on the
recognition of “emotional distress” recoverabiligelf-serving testimony cannot serve
as basis for recovering damages. Under American $af-serving testimony can be
accepted in emotional distress cases if it is apeoned with a reasonably detailed
explanation of the circumstances of the injury aslthe defendant’s act is an inherently
degrading action

Second: Causation

In the context of credit reporting damages, théngfais required to prove the violation
of the FCRA is the cause in fact of the damagebserved the followings:

1- There are three standards can be used under Amdaeato establish causation.
First, under “But For” testa consumer needs to show that the harm would n& ha
occurred absent the violation of the FCRA. Secomlden there is more than one
cause that contributes to the damages, courts dpplysubstantial factor” test to
infer that violation was a substantial factor ilogucing damage. Third, thes ipsa
loquitur rule may be used to establish causation.

2- Islamic and American systems relieve the defenftant liability in case of plaintiff
intervening cause unless his action is the naterllt of the defendant’s act.

3- Islamic and American systems relieve the defenffamt liability in case of Act of
God if it is unforeseeable.

4- In case of a third party intervening cause, Amerilzav relieves the defendant from
liability unless the act of the third party is atural result of the defendant act.
However, under Islamic law, great weight is giverthe proximity of the cause. If
the act of the third party is the same as the disfieh(both direct or both indirect),
the person with the strongest cause is the lidbléhe acts are the same or the
strongest cause is unknown, both parties sharditjain case they are different,
liability is attributed to the direct actor exceptsome cases such as when the direct
actor is immune or when liability cannot be atttéml to the actor because he is
legally incapable.

Measurement of Credit Reporting Damages Remedies
1- Nominal Damages

In contrast to American law, Islamic law does rextagnize nominal damages. Islamic
law requires proof of damages for any kind of reynédb remedy is provided for violation
of a legal right without proving damages of anykiflowever, a judge has discretion under
Islamic law to punish the violator with a wide \&tyi of punishments.

2- Statutory Damages
Measurement of Statutory Damages

The FCRA provides the range of statutory damagdschwis from $100 to $1,000;
however, the FCRA does not provide any factors ithi@tience choosing the lower or the
higher limit. Thus, the amount is left to the tradrfact to determine.
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Criteria have been provided to help in determining amount of statutory damages.
Nonetheless, the criteria are helpful in measuttiregculpability of the defendant; however, |
believe they do not provide guidance in measuritejutory damages. Since statutory
damages are in lieu of actual damages, | beliea tie range is to compensate the
consumer with the higher of two damages: the actual the statutory damages. For
instance, when the actual damages are $650, theucem can either demand actual or
statutory damages but not both. However, the coeswan provide evidence of his actual
damages to be considered in calculating the stgtdmmages. However, if the damages are
non-pecuniary, then the trier of fact should tryédue the damages accordingly within the
range.

Statutory Damages Excessiveness

When combining aggregated statutory damages claimsclass actions, the result is
excessive and results in over-deterrence. Aggrdgsitgutory damages should be treated as
punitive damages in the case of excessiveness $®dhay amount to a deprivation of
property without due process of law. Three guidépagere identified to determine the
excessiveness of the punitive damages and can pkedpo statutory damages; the
reprehensibility of the defendant’s conduct, thiatrenship between the actual harm or
potential harm to the plaintiff and the punitivent#ge award, and the comparable civil or
criminal penalties for the defendant's conduct. f@gntiating between punitive and
statutory damages is groundless. Both punitive statltory damages share difficulty in
calculating and availability of low actual damages.

Statutory Damages under Islamic Law

Under Islamic law, monetary remedies are only abdéd when three elements are
proven: violation, harm, and causation. Therefore could say “statutory damages” are not
recognized under Islamic law. If there is no hamdamages, then th@ima faciecase is
not established. Thus, no damages will be availdttavever, the wrongdoer usually will
not go freeTa’zir punishment can be imposed to deter him.

3- Actual Damages
Measurement of Economic Losses

Market value is the normal rule of measurementashages in case of total destruction
of personal or real property. However, in case aftigl destruction, the basic test for
measuring damages is the diminution in value. Hanegtetermining the value of property
differs depending on the nature of the property.

First: Market Value
Market Value of Personal Property

Market value can be determined by knowing what léingi buyer would pay a willing
seller for the property. Purchase cost, expertiopjrinsurance cost, and similar sales serve
as indicators of the market value.

In the case of total destruction of personal prgpéine measure is the fair market value.
In the case of partial destruction of property, tieasure is diminution of value, or cost of
repair if less than the diminution of value. Anatlapproach allows cost of repair if the cost
of repair does not exceed pre-damage value. Wheh aforepair does not restore the
property to its pre-damage value, the measuretis @ cost of repair and any remaining
diminution in value.
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Market Value of Real Property

Damage of real property is determined by diminutiovalue. However, the plaintiff is
not precluded from demanding cost of repair aslsrrative measurement of damages if
the cost of repair does not exceed the pre-damalge.vAnother approach, allows the cost
of repair even if the cost of repair exceeds dimoruin value. Damages are considered
temporary if the damaged property is repairable @emnanent if not. The measurement of
permanent damages is diminution in value. The nreagent of temporary damages is cost
of repair.

Value to the Owner

When personal or real property has no market vatuae market value is inadequate,
the measurement is the value to the owner. Thetgfamust show why the value of his
property is different from the market value. Sertmal value is not to be considered when
measuring value to the owner as it is too diffidoltbe measured. However, | believe it is
difficult to detach sentimental value from valuetb@ owner. The property becomes more
valuable to the owner because of its sentimentakv@ him.

Market Value of Services

Market value can be used to measure services o\bg the plaintiff. If the consumer
is self-employed, one can analogize this issueates that involve loss of earning capacity
because of bodily injury. However, this is a comogied issue because the money he
receives does not reflect the value of the servidbe market. The fair measurement is the
cost of finding a replacement with the same qucations.

In the case of person who is unemployed becaus®bility to find a job, one can draw
an analogy to cases that involve loss of earnimpcity because of bodily injury. If the
person is unemployed because she is a homemakerspent in household service is the
first element that must be established. Scholassplit on whether the measurement is the
cost of a replacement or the cost of opportunipt the homemaker gives up because of
being a homemaker.

Second: Replacement Cost

If the market value is not easily obtainable, thheplacement of the property is the
measure of value. However, replacing the properith & similar property in similar
condition is difficult. Therefore, the replacemetdst must be reduced to reflect the
depreciation of the value of the lost property.

Third: Capitalization of Earnings

Capitalization provides a valuation of the propebgsed on its earnings. Measured
earnings can be based on current, past, or fuam@ngs. Similar to the capitalization of
earnings approach, is the “value of the interestiar Islamic law. Value of interest means
the value of earning of a property or a person.

Fourth: Cost of Repair

Cost of repair is different from replacement c@st of repair means the cost to repair
the damaged property while replacement cost inglicattotal loss of the property. Repair of
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property does not guarantee bringing the properiystprior condition and value. The issue
becomes clearer when the cost of repair is gréaaerthe diminution in value.

Measuring Loss of Credit

Loss of credit can be measured in different waypedding on the facts and
circumstances of any given case as follows. Falathages can be measured through a
comparison of the pre-approved loan rate and theabbigher rate due to a violation. The
difference between the pre-approved rate and thealhigher rate is the measurement of
damages. Second, a comparison of consumer cregliéssevith and without inaccurate
information is another way of measuring damage&dTfif the consumer is offered a rate
higher than the rate he received from lenders surgrs before the violation, the damages
are measured by the difference between the origataland the increased rate. Fourth, if the
consumer’s credit limit is decreased because ofithlation, the damages are the difference
between the original and decreased limits.

Lost Job Measurement

If a consumer misses a job opportunity, the measent of damages is difficult. The fair
ruling, in my opinion, is to allow the consumer tecover only for the period of
unemployment by requiring the defendant to pay shene monthly income that the
consumer should have received on an installmeris.bas

Lost Opportunity

When a consumer loses an opportunity, he would batained but for the violation of
the FCRA, the consumer is entitled to recover dasagsulting from the violation.

Lost Profits Measurement

In case of lost profits, the measurement of damagéake net profits measured by
reasonable certainty. There are different apprcathat experts use to measure lost profits
depending on the facts and legal theories assddieder all approaches, lost profits should
be discounted to present value. First, under “Befamd After” approach, lost profits are
measured by comparing the plaintiff's revenue kefand after the occurrence of the
wrongful act. The decrease in revenue after theioence of the wrongful act is the lost
profits. Second, the “Yardstick” approach utilizeSyardstick” as a basis to estimate what
revenue the plaintiff’s business would have eaim#&dor the wrongful act of the defendant.
Third, under the “Market Share” approach, an exfmimpares the business's market share
in a specific industry before and after the evawing rise to the damages and applies the
change in market share to total market revenueetermine lost revenues”. Fourth, under
“Budget” approach, an expert will use the businesgh budget or forecast prepared for a
purpose other than litigation. Fifth, under “outgaicket” approach, an expert will calculate
lost profits based on out-of-pocket costs incutvedause of the wrongful act. Sixth, under
“Decrease in Value” approach, an expert will vatile plaintiff’'s business before and after
the occurrence of the wrongful act. The measuremietidmages is the decrease in the value
of the business due to the wrongful act.

Lost Licenses or Benefits Measurement
If the consumer loses a benefit he should haveveddut for the violation, the damage

is the value of the benefit. The issue becomes rdifieult when a consumer loses, or is
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denied a license because of the violation. If thiesgn loses a license, then | believe that the
measurement should be the income he received biferdenial for a similar period as the
non-practicing period. If a license is denied te tonsumer who has not had a prior licensed
practice, | think it can be analogized to the meament of lost profits of “start-up
businesses”.

Different factors should be taken into consideratidhen measuring the lost profits of a
new business: the plaintiff’'s business plan, atdits of capital, plaintiff's prior experience,
the obstacles to entry in the industry, the qualftgvailable records, and the economy of the
specific location. Damages can be measured fromefpected date of practice had the
license been granted until the granting of thenee looking at the income comparable
practitioners receive.

Measurement of Actual Damages under Islamic Law
Real and Personal Properties

Islamic law provides four options to compensate damaged or destroyed real and
personal properties depending on the situation.

Providing a Substitute

Providing a substitute is fairer than requiring enpayment of value. Expending time,
effort, and transportation to obtain a substitutgpprty should be shifted to the person who
caused the damage.

In case of fungible property, a defendant has twide the plaintiff with a substitute
property based on the dominant approach. If therakfnt finds a more expensive substitute,
then the defendant does not have to obtain a sutestiut rather pay the value of similar
properties.

Payment of Monetary Value

If there is no substitute for the damaged propertihere is a substitute but it cannot be
obtained, then the defendant has to pay the vdldleeodamaged property. If the damaged
property has no value at the time of the damagm the measurement is the value that the
property would have reached but for the violatibrihe damage is so great that the purpose
of the property is unattainable, then the measunéme@y be debated. Measurement is either
the diminution in value or taking the full value thfe property or only the diminution in
value in every case. If the property’s parts apassble but loss of one of them renders the
others useless, then the measurement may be debEasgurement is either payment of the
full value of the property and taking the useleagtpby the defendant or payment of the
value of the damaged part in addition to the dimamuin value.

Diminution in Value

If the property is partially damaged, the measurgni® the diminution in value. The
diminution of value is measured in one of two walysst, the diminution in value is the
difference between the value of the property befane after the damage. Second, the
defendant restores the property to its prior ceowliat his expense; then the measurement is
the difference between the value of the propertgreeand after the damage in addition to
restoration expenses.

Restoration

The fourth option is to ask the defendant to restbe property to its prior condition, if
possible. However, if the restoration does notrrethe property to its prior condition, he
has to pay the diminution in value in addition &storation. Value to the owner is not a
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recognized concept under Islamic law but ratherfttie market value even if the market
value is inadequate.

Market Value of Services

Scholars debate whether the value of the servitasperson can be compensated. The
first approach is that value of services is nobwvecable because the services are not owned
by any one. The second approach is the same, extept the services are owed to another
person, in which case the value is recoverabte third and prevailing approach is that
value of one’s services is recoverable regardlésssowork status because his services can
be measured. The measurement of services is thantaiket value of similar services
performed by a similar person with the same qualifons.

Out-of-Pocket Expenses

If the consumer incurs expenses because of a igpnJathe consumer is entitled to
recover those expenses, provided they are reasordbleover, the consumer is entitled to
recover any other associated damages. If the carshas to pay a higher down payment, it
is reasonable to allow recovery. One could argugangdoer may be required to pay the
consumer the extra down payment, but the consunmrdwpay the amount to the
wrongdoer later on an installment basis. Similawiaen the consumer is required to pay a
security deposit, the violator should pay the séguteposit instead of the consumer, if
practical. However, if the consumer pays the secuaeposit resulting in other associated
damages, then the consumer is entitled to recover.

Measuring Loss of Credit
Increase of Interest Rate

The measurement of an increase in the interesigdtee increase itself. Another view
tends not to allow an award to the consumer buteratequires the CRA to correct the
underlying errors, which in turn will decrease theerest rate of the consumer. However,
this view does not take into consideration caseshith consumers conclude transactions
without knowing of the interest rate they deserSamilarly, this view does not consider
when consumers need access to credit immediatehouti the ability to wait until their
credit reports are corrected.

Decrease in Credit Capacity

One approach does not allow recovery if the damages consumer are merely a
decrease in his credit capacity. However, if therelase in credit capacity results in other
damages, then the consumer is entitled to recavgrtbe increase in interest. Another view
allows recovery based on the theory of preventibthe existence of benefits. However,
since the consumer is going to repay the loand#raages are the increase in interest rate.
Allowing recovery of the amount of the loan wouésult in a windfall for the consumer.

Denial of Credit

In general, if credit is denied to a consumer, ttie® consumer may not recover the
amount that he intended to borrow as there is mam@nt damage because of that denial.
However, if the denial results in other damagesn tihe consumer is entitled to recover only
the increase in interest. | believe that if the stoner finds no lender because of the
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violation, it is reasonable to require the wrongdimelend him the same amount at the same
terms and conditions.

Lost Jobs Measurement

The measurement of damages is what the consumdd Wwaue received from the lost
job. Moreover, the consumer is entitled to recoesmy damages that resulted from
indebtedness because of losing the job. If the woes finds a job, then he is entitled to
receive the difference between the two jobs, ifehe any. If the opportunity to obtain a job
is not certain, then the consumer is entitled tmver the cost of finding a job but not the
income of such a job.

Lost Opportunity

The lost opportunity concept is not known by itsneabut rather by the nature of the
concept. Under Islamic law, generally lost oppaitiuis not recoverable because a plaintiff
has not lost anything but a chance. The chance&sblf has no monetary value under Islamic
law as there cannot be a market for chances. Ewupposing a chance market could be
established, it would be similar to gambling, whishprohibited in Islamic law. However,
one can say that a lost opportunity is recoverab$®me cases

Lost Profits Measurement

Islamic schools debate the issue of lost profitthnree contexts: usurpation, intentional
delinquency in loans, and prevention of benefisnficoming into existence.

Usurpation of Property

Scholars debate whether a usurper is liable fotdseprofits of usurped property. The
first approach tends not to award lost profits liseaa usurper is liable for the property in
the case of destruction. Another approach holdsutheper liable for property’s benefits
even if the benefits do not exist, because thepesysrevents the owner from gaining the
benefits. The measurement is the fair market viduéhe benefits that do not exist because
the usurper prevented them from existing.

Usurpation of Money
When a person usurps money of another person, ashblave different opinions
regarding lost profits. Their approaches range fdmnial of recovery to recovery of all of
the profits.
Delinquency in Loans
Scholars agree creditors are not entitled to losfits from insolvent debtors. However,
scholars are split over awarding lost profits fraolvent delinquent debtors. Their
approaches range from allowing recovery with nmmpagreement, recovery with prior
agreement, or denial of recovery altogether.
Prevention of Benefit from Coming into Existence
When lost profits are certain or more likely torealized but for the wrongful acts, they
are recoverable according to the prevailing opin@amages include prevention of a benefit

from coming into existence. Benefits that are aiarto be realized or more likely to be
realized are recoverable if they are forfeited beeaof wrongdoing.
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Measurement of Lost Profits

One suggestion to measure lost profits is to awedlaintiff the minimum reasonable
profits that he would have earned if he had deattade. Another suggestion is to measure
lost profits by comparing them to similar profitset consumer realized during the same
period. Lost profits for new businesses are unjikiel be recovered under Islamic law
because of its speculative nature. Some methodkhys®.S. courts are accepted in Islamic
law while others are not. However, | believe theut©f-Pocket” and the “Decrease in
Value” approaches are not related to lost prof@ssts incurred in the “out-of pocket”
approach are part of the actual damages, not tofitgp The decrease in value is also part of
actual damages, again not lost profits.

Lost License or Benefit Measurement

Measurement of damages differs from one case tthandf the applicant is applying
for a license for the first time, and but for thielation he would have obtained a license,
then the applicant is entitled to recover similamame that he was supposed to earn had he
been licensed. However, if the applicant is apgyior a renewal, and he stopped practicing
because of the denial, then he is entitled to rectvwe average amount he used to earn for
the same period in the last years of his practice.

If the consumer is denied benefits because of thlation, the consumer is entitled to
recover the value of such benefits. If the losberiefits results naturally in other damages,
the consumer is entitled to recover those damages.

Measurement of Non-Economic Losses

Non-economic loss, which includes emotional distrésdifficult to measure because of
subjectivity. Expert witnesses use different methtmdmeasure emotional distress.

Since there is no way to accurately and objectiwiculate the amount of pain or
compensation and since pain and suffering diffemflone person to another, | suggest the
following steps to measure pain and suffering taimatcompensation, justice, and fairness:

1- Presumption that human pain is equal.
2- Human lives are equal in value.

3- Levels of pain and suffering should be created dwec all possibilities such as
severe, moderate, and mild pain. The National Aasoa of Insurance (NAIC)
Scale of Injury Severity could be used for thispmse.

4- Different degrees within each level should be @eat

5- A maximum compensation limit should be set for gvpain level. | believe the
maximum compensation for pain and suffering casdianot to exceed the value of a
life.

6- The Per Diem method is to be used in regard taltination of pain.

My method is a combination of other methods, cogipg elements that | deem to be
good and excluding the ones | judge to be problemat

4- Punitive Damages
Measurement of Punitive Damages

Because the measurement of punitive damages itoléfie jury with no guidance, the
outcome is erratic and unpredictable. Many commergasuggested solutions to solve
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unpredictability issues, such as a grid similaséatencing guidelines. Another issue is the
excessiveness of punitive damages. The U.S. Supi@met provided a guideline to
determine excessiveness, which is known asBik&V Standard, and elaborated on these
guideposts irBtate Farm v. CampbelThe U.S. Supreme Court said excessiveness sheuld
determined with reference to: the reprehensibildly the defendant’'s conduct, the
relationship between the compensatory damageshanpuinitive damages award (ratio), and
the comparable civil or criminal penalties for thefendant’s conduct.

Punitive Damages under the FCRA

Punitive damages are available under the FCRASe cé a willful violation. Conscious
disregard of the law constitutes willfulness. TheSUSupreme Court held that punitive
damages can be awarded even without showing adarabges provided that a willful
violation is proved.

Under Islamic law, imposition of fines given to eth is a debated issue among Islamic
schools. Punitive damages are not clearly recodgnizeler Islamic law. However, | believe
punitive damages are already allowed under Isldawc However, the issue is whether it is
possible to analogize new cases to the mentiorszscélVhen applyin@iyas“analogy” as a
source of Islamic law, | believe that punitive dg@s can be imposed and the money can be
given to the plaintiff in the following cases:

- Intentional misconduct which causes bodily harm;
- Intentional or negligent mistreating of servanterkers, and the like;
- Bad faith, such as hiding the property of othersaversion of another’s property.

- A criminal act, such as theft or embezzlement. H@weno punitive damages can be
imposed for the fixed punishment crimes in Islam.

5- Cost of Action and Reasonable Attorney’s Fees

The FCRA provides attorney fees and costs for #réypwho brings a successful action.
The prevailing party may recover the costs of tikdoa. Costs may be reduced by a
percentage in line with a reduction in attorneysfee

Prevailing Party

Attorney fees and costs are awarded to the “priegaparty”. The test in determining
the prevailing party is the “material alterationtioé legal relationship of the parties” such by
obtaining nominal damages in some circumstancelselieve that in order to recover
reasonable attorney fees a plaintiff must proveaalamages. | see no difference between
the “prevailing party” and a “successful actionhelparty who brings a successful action is
the prevailing party. It is unlikely that Congreissended to award attorney fees just for
proving a violation of the FCRA occurred. However,be pro-consumer, one may argue
that “proving violation” entitles the party to namal damages, which in turn, makes him the
prevailing party who can recover attorney fees.

Measurement of Attorney Fees

Attorney fees are not available to an attorney wéqresents himself. | believe he can
recover an amount equal to attorney fees if he ggdhe time he spent working on the
lawsuit was time he would have spent on other virotkis law firm.

The current standard is to adopt the “lodestar’ragagh, which is the reasonable time
spent, multiplied by the local market rate for mitr service and similar legal skills. The

276



other standard method is a contingency fee arraeger consumer pays his attorney if the
case results as agreed. The attorney receivescdispercentage of any recovery obtained
or a specific percentage of the amount the cliamés. Courts calculate attorney fees based
on the lodestar method even with existence of singency fee agreement.

Reasonableness of Fees

Courts consider different factors in determining thasonableness of attorney fees. Not
all of them are necessarily applicable.

7.5.1. Attorney fees under Islamic Law

Under Islamic Law, a contract to retain an attorieyharacterized as either a lease
contract for services @da’alah contract, which is a conditional lease contracisfrvices.

Scholars are split over contingency fees. The &igiroach is that such fee agreements
are invalid because of uncertainty; thus the a#tpris entitled to the fair market rate. The
second approach is that such agreement is valid.

If the contract between the attorney and the cliefbund to be invalid for any reason,
the scholars agree that he is entitled to therfairket value but disagree whether the fair
market value can exceed the agreed upon amouiat.or n

If the attorney and client agree on a task but evttspecifying the cost, scholars have
different views regarding this issue. However, pinevailing approach is that the attorney is
entitled to the fair market rate as the fair inticaf the value of the service.

A Comparative Assessment

Both legal systems provide that attorney fees rhesteasonable. In my opinion, the
most important factor is fair market rate. The otlagtors are reflected in fair market rate.

6- Time of Credit Reporting Damages Remedies Measureme

The general rule in evaluating the damages of @&r@cinand tort actions is the date of
the breach or injury. | did not find a specific eubr credit reporting damages; however, |
believe that credit reporting damages are no diffefrom other types of torts.

Both legal systems provide different time measurdsén different scenarios mainly
because of the intent to punish the defendant.irtstance, under American law, the more
reprehensible the act, the more freedom is givahequry to choose as the applicable date.
Under Islamic law, scholars also provide differémte measurements in different scenarios
such as in case of usurpation, unlawful posseseiantentional destruction of property.

However, applying different time measurements sesaother than usurpation should be
read carefully as scholars treat a usurper withitimenintent. Usurpation can be equated
with intentional damages but cannot be equated netiligence damages.
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Final Remark

Through my comparative study, it is clear that eéegfal system has its own style
regarding credit reporting damages and remedi¢sowdh Saudi credit information law
takes some provisions and rulings from differegalesystems, including the FCRA.

| hope that the comparison method used has bedul uisedemonstrating similarities
and differences between the two legal systems alotigthe Islamic law, and will provide
the reader with clear understanding of the cregibrting damages and remedies under both
systems.

Undoubtedly, one can better understand his owromaltilaw by comparing it to a
foreign law. Comparison helps one see gaps in laeth and how they may be filled.

| am also confident that American readers will havelearer picture in viewing Islamic
law free from misconception and stereotyping. Istadaw - fourteen centuries ago -
provided remedial solutions that other legal systenystalized and accepted only recently.

| hope that my dissertation has achieved the mhjactives and provided an adequate
objective analysis. | am optimistic that my disagon will serve as the cornerstone for
examination of the credit reporting industry in 8iafirabia as | will be, to my knowledge,
the first legal specialist in this field in Saudralia. | am enthusiastic that legislators in
Saudi Arabia will take the suggestions providedhis dissertation into consideration. This
dissertation is only my first step into this consplied field of “credit reporting” particularly
and “consumer law” generally. Further studies asarches are expected to follow.
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Appendixes

Appendix A%'?

Credit Information Law
Royal Decree No. M/37
5 Rajab 1429H / 8 July 2008
Credit Information Law

Article 1: Definitions:

The following words and phrases, wherever mentidnettlis Law, shall have the meanings assignediemt unless the context
requires otherwise:

Agency: Saudi Arabian Monetary Agency.

Credit information: Information and data on consumers with respectrédit transactions thereof such as: loans, inseatm
purchase, lease, credit sale and credit cardshairdcommitment to payment.

Member: Any government or private entity which is party docredit information exchange contract with at femse credit
information company.

Consumer: Any natural or corporate person engaging in creditsactions.

Companies:Credit information companies licensed to collea amintain credit information on consumers and gi®the same
to members upon request.

Credit record: A report issued by companies containing consunegitinformation.

Public records: Credit information records maintained by governmentities such as records of funds and banks ofjeri
government loans, judicial authorities, governnwhmittees, bankruptcy and insolvency records hadikte.

Article 2:

This Law aims at establishing general principled eontrols necessary for collection, exchange antegtion of consumer credit
information.

Article 3:

This Law shall apply to companies, members and morent and private entities maintaining credit infation.

Article 4:

1. Government entities maintaining credit informatishall provide the same to licensed companiesupatsto controls
established by said entities to guard against molgay said information.

2. Companies shall collect, provide, exchange anceptatredit information.

3. Companies shall prepare consumer credit recordexeithnge the same with members upon request.

4. Companies shall charge a fee for provision awthi@nge of credit information pursuant to contsdsforth in the Implementing
Regulations.

Article 5:

1. Each member shall exchange credit informationisrpossession with the company it has a contvdabtand shall be liable for
the accuracy and updating of such information.

2. A member may obtain a copy of the consumer tredord from companies subject to the written eahsf the consumer.
Article 6:

Members, companies and their staff shall mainfandonfidentiality of consumer credit informati@md they may not publish or
use such information for any purpose other thaseahmovided for in this Law or its Implementing R&gions, or in accordance
with laws and instructions regulating the confidalitty of information in the Kingdom.

Article 7:

Credit information may be used as statistical fguprovided that such information does not retletonsumer's identity.
Article 8:

1. Members and companies shall provide consumelts miormation on applicable procedures when apglyior any credit
transaction.

2. Companies shall set specific procedures for dgalith consumers' complaints and shall publishstmae upon approval by the
Agency.

Article 9:

1. A consumer credit record may not be establishitd companies for the first time except with thetten consent of the
consumer.

2. A member shall provide the consumer, upon his reiguéth grounds for declining his credit transacs.

3. A consumer whose credit transaction is declined afdgin a free copy of his credit record once only.

4. Subject to payment of relevant fees, a consumagrobtain a copy of his credit record at any tiB&d consumer may obtain a
free copy of his credit record once only upon dihiment of the record.

5. A consumer may add information to his creditrdcindicating his personal point of view with respto credit information
provided therein.

6. A consumer who detects an error in his credit @coay request the company to correct said erron gpbmission of relevant
supporting documents.

7. A consumer, if an error in his credit record is notrected or if he notices that his credit recsrdequested for an unlawful
reason, may file a complaint with the committeelgepursuant to this Law to decide thereon.

Article 10:

1. Companies shall maintain credit information.

2012 1here is no official English translation of the Cllobtained this translation from SIMAH.
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2. Companies shall set up and maintain recordsagong all consumer credit record requests.

3. The Implementing Regulations shall specify theation and controls for maintenance of informatard ways of disposal
thereof at the end of said period.

Article 11:

The Agency shall oversee and monitor the implemimteof the provisions of this Law and may, in jpartar, undertake the
following tasks:

1. Draft the Implementing Regulations of this Law.

2. Determine conditions to be met by companies seekingovide credit information services as wellcasitrols and procedures
for licensing.

3.Issue, renew and amend licenses for credit infdomatompanies.

4. Set up mechanisms for overseeing and monitevor of credit information companies.

5. Approve work procedures to be followed by membeis @edit information companies for the applicatidreredit records.

6. Detect and investigate violations and prosecutkatgcs before the committee.

7. Determine measures to be taken with respect tatérédrmation in case of revocation of the licerdethe credit information
company, or its dissolution, liquidation or bankzyp

Article 12:

The following acts shall be deemed in violatiortha provisions of this Law:

1. Engaging in activities of credit information cpamies without obtaining a license from the Agency.

2. Companies' violation of license conditions andtoals.

3. Disclosure, by any member, credit information compar any other entity subject to the provisionshi$ Law, or any of their
employees, while in office or afterwards, of infation gained in the course of their work which éeched confidential under this
Law, in cases other than those specified in this.La

4. Use or exploitation of credit information forlawful purposes or in violation of the provisiorfstiois Law.

5. Delay of members or credit information companiesiiating credit information on the dates specifiedhe Implementing
Regulations, or failure to correct an error immésliaupon detection.

6. Providing incorrect or forged data on consumers.

7. Failure of members bound by membership agreentengsovide requested credit information, or deilayproviding such
information on dates specified in the ImplemenfRegulations.

8. Any other violation of the provisions of thiswar its Implementing Regulations.

Article 13:

Without prejudice to any harsher punishment pravifiar in another law, anyone violating the provisoof this Law or its
Implementing Regulations shall be subject to onmaore of the following punishments:

1. A fine not exceeding one million riyals; the rimaxm fine shall be doubled in case of repetition.

2. Temporary suspension of the license.

3. Revocation of the license.

Article 14:

Pursuant to a decision by the Minister of Finammces or more committees shall be formed to reviesations of the provisions of
this Law, impose punishments and decide on dismrtdsglisagreements arising between consumers amibeng and companies.
Said committee shall comprise at least three mesmyith expertise in this field, one of them at testwall be a legal counselor.
Decisions of said committee shall be passed by nityjeote and may be appealed before the Boardr@v@nces within sixty
days from the date of notification thereof. Workingchanism of said committee and remunerationgsofnembers shall be
specified in the Implementing Regulations.

Article 15:

Anyone sustaining damage resulting from a violapoovided for in this Law, after the issuance afexision by the committee,
may recourse to the competent judicial authoritgl&m compensation for damage sustained.

Article 16:

The Governor of the Agency shall issue the ImpleingnRegulations of this Law within one hundred aighty days from the
Law's date of promulgation and shall be publisiethé Official Gazette.

Article 17:

This Law shall be published in the Official Gazetted shall come into effect one hundred and eiglatys from date of
publication, and shall repeal any provisions catifig therewith.
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Appendix B

Saudi Credit Report Sampleé®

Consumer Credit Report

| Inquiry Type |[ Review credit limi || Date || o0e/12/2000 |
| Product Typ [ Credit Car [ Inquiry No. [ 951451! |
| Account Typ« I Personz || ApplicantsNo || 1 |
| Amouni [ [ Order No || Test_PLN_1234¢|
| Account Statu [ Active || Membership Typ || Full membershi |

| History Report || 2 | | Applicant Type || |
| Previous Inquiries I 1 || ID Type I |
| Loans accoun I 0 | | ID Expiration Dat | |
| Guaranteed Loar I 1 | | Sure Nam I |
| Defaulted Loans [ 2 | | Given Name I |
| First Account Date | 21/11/1903] | Middle Name | |
| Total Credit Limit: I | | Grandfather Nan I |
| Total Guarantee I | | Full Name I |
| Total liabilities [ | | Date of Birth I |
| Total Defaulted Loans | 42527222 | Gender | |
| Current defaulteaccoun | 3119352 | | Marital Statu I |

| Nationality |

uiry Type | Usel [iInquiry Date

Name | Amount | Product Typ | Inquiry No. |Inq | |

Lender SAMB
Product Type CRC
Account No.
Credit Limit 20000.00
Credit Duration
Installmen 22985.2.
Collateral
Remaining Balance 30935.22
Last Payment 2215.00
Last Payment Date 29/02/2004
Settlement Dat Status Remaining Original Charge-off Datg¢ Account No. Lender Product
Balance Amount Type
|
| | NotPaid | 30935.22 | 3093522 | 13/03/2004 | | samB | CRC

2913 hitp:/Awww.simah.com/News_Images/rte_SaompleEN.JRGEnglish sample is not clear so | translated

this sample from

the Arabic version.
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Remaining Original | Chargeoff | Account Product

Settlement Date Status Balance | Amount Date No. Lender Type
Not Paid | 30935.22| 30935.22 | 13/03/2004 SAMB CRC
Script Publication | Notice Type| Date
1029383286 test Negative | 06/12/2005

Script Note Type User ID Date

Dispute ALIOSMAN | 24/10/2005

Country Zip Code]| City First Address

31/10/200! Saudi Arabii || 31261 ||RIYADH || 1041 RYpY

Phone Typ

Service Start Date Em loyer Typ
Te m Duratio
n
1 /10/z 5 00101 KG .AZIZCTY FR SC Curt nt

6086 11442
PO Bo» 608¢€

Basic Salary RIYAHD 11442

Total Salar Saudi Arabii

This information is collected from different souscand does not represent SIMAH
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Appendix C?°*

Report to Congress

Appendix C
Sample Automated Consumer Dispute Verification Form'

Return this disputa response fo:
ICRA - exp affiiated

123 Street New Town, NY 12603~ Date : 05-19-2008

FAX# - Control # 8070605040
AccountNumber 37012345878 DNR Date 06-10-2006
Subscriber Code DF Cradit/cicreditexp Response Date  05-13-2006

Please check the SAME box for each identification item appearing on the CDV which is identical to your records;or provide differing information in the
shaded area.

SAME
Name/Gen Code John Q Consumer /- [T Name/Gen Code -Quentin-/—
Address 123 Main St, atanta GA 30326 & Address -.---- ¥
Prev Name/Prev Gen Code ---/-— [T PrevNamel/Prev Gen Code ---/—
Prev Address 8946 S Water St, Chicago IL 80601~ [ PrevAddress 525W Belmont 8t, Chicago IL 60657
SSN 909122242 #  SSN -
DOB 04151255 ¥ DOB -
Telephone Number 4045251212 {7 Telephone Number 4048325454
2nd Prev Addr - --—
Consumer States/Comments:
Dispute Code 1: 24:Claims account closed by consumer, Verify Compliance Condition Code, Account Status, Date Closed, and Paymenl Rating.
Dispute Code 2:
FCRA Relevant information:
Accaunt paid In full and closed on 5/4/06. Check number 7682
Please write clearly and report changed information in the shaded box directly below where it is currently
reported.
Verified as Reported [©  Change Data as Shown [ Delete Account | Delete due to Fraud I
AcctStatus  |Pay Rate MOP  |Cond/Cumm Status |Date Opened |Balance  |AmtPestDue |HighCr/Org  [Greditlimil | Org Chg OFF
Amt
11 0 - - 02-05-1999 __ [14386 - 63000 - -
13 0 - ) [ 5 2 B
AcctType |Porti Type |Terms Dur  {Freq  |Date of Date Date of Last Sch Pymnt |ECOA Status Date (EXP FCRA DOFD
Account Closed  |Pymnt only)
Information
6D | - - 04-15-2006 |- 04-15-2006 734 1 . n
[ o » o 05-19-2006 05-09- 05-09-2006 - - - B
2006
ccc  |scc fci |orig Cr Name Orig Cr Class Spec Pymnt Ind Deferred Start Dale Balloon Date Balloon Amt
Accaunts History Agency ID Sec Mkty Agency Mortgage ID
Acct #

ofo|ojo jofo |ofo jo{o |1 |o{ofajojojo |1 |00 {c|ofD|C b = L
0o Jojo jofo |1 jo jo o oo jo fo o jo o jo |0 [0 {o JO jO |O . c =
oloclolololrlofololololclolofolotalolololelolo o Actual Pymnt Portfolio Indicator | Prehsd from/Sold to
o fo 1o fo]ofo]ofofofofo 500 2 z
0fojo|o|ojo |o|o jojo jof1 {0 |ofo oo 1|00 |Cjof0|C - e .
ofofofofofoftfofodofofofofofofo]ofofofoio]olole Remarks >
olofolo]ofofifo]ofofofofo]ofofofofofofofo]ofo]e
Q |0 j1 o {0 Jo }o o |o o fO jO

DF Contact # : 9723902812

Authorized Name Tel #

When you sign this form, you certify that you have verified the accuracy of the entire item in compliance with
all legal requirements, and your computer and/or manual records will be adjusted to reflect changes noted
above.

© 2006 Online Data Exchange L.LC

'Source: Consumer Data Industry Association.

2014 Consumer Data Industry Association, as reprintefidderal Trade Commission and Federal Reserve
Board "Report to Congress on the Fair Credit Répgrct Dispute Process," Appendix C (August 2006).
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