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PREFACE . 

In the following pages we wish to show that the present 
industrial process in giving rise to a vast number of in
dustrial accidents,both fatal and non-fatal,first,calls for 
an extended system of prevention and,second,places the work-
ingmen,or the dependents of workingmen who have been killed 
by means of such accidents,in a position where they need 
collective care of some sort;that the present legal rules 
under wich indemnity may be secured,the system of negligence 
and individual responsibility,known as Employer's Liability, 
in giving rise to uncertainty,delay,waste and enmity is in-
adequate to meet these needs;that,therefore,the adoption of 
a system which will correct the evils of the present system 
of Employer's Liability is paramount and that of the two 
methods at our disposal the method of obligatory insurance 
is the only adequate method. 



TABLE 1. * DEATH CALENDAR IN INDUSTRY 
FOR ALLEGHENY COUNTY.- -

AS FOUND BY THE PITTSBURG SURVEY. 
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"Each crass stands for a man killed at work or for one 
who died as a direct result of an injury recieved in 
the course of his work. 
* Taken from Work Accidents And The law. 



THE PROBLEM OP SOCIAL INSURANCE IN THE UNITED STATES. 
Chapter 1. 

By social insurance is meant what is usually called 
"Workingmen18 Insurance", that is^lhe insurance of working-
men against accidents,premature death,sickness,old age,in
validity and unemployment. The term social insurance,however, 
is thot to be preferable to any other term because it emphasiz-

1 
es the general purpose of the institution. Insurance,being a 
contract by which one party undertakes to indemnify another 
against loss,damage or liability arising from an unknown or 

2 
contingent event,or considered from an economic standpoint, 
"A scientific method by means of which the burden of a par
ticular loss or damage is distributed throughout a group of 
persons exposed to similar loss or damage and associated for 

-3 
the purpose of assuming that burden, is not an end in itself 
but only a means to an end. "It is a mere device, a machine to 
accomplish certain objects. It is, primarily, a savings insti
tution by which men are assisted to make provision for future 
contingencies; secondly, it is a scheme by which men agree to 
share the risks of certain contingencies to which all are 
liable."4 Insurance may be looked upon as a form of organized 
relief,for it is the substitution of an organized,scientific 
method for an earlier,unorganized,unscientific method of re
lieving contingent losses. Social insurance is an institut
ion which applies this scientific method of distribution of 



the burden of contingent losses to the peculiar needs of 
workingmen. It is the aim in developing this institution 
of social insurance,not only to shift the burden of the 
contingent losses,suffered by workingmen and their families 
because of industrial accidents,sickness,old age,invalidity 
and unemployment,from the individual workingman and his 
dependents to the whole of society,but also to have the insti
tution by placing a premium upon preventive measures function 
as an incentive to reduce these losses to their lowest terms* 

The problem of social insurance is one that has grown out 
of the present industrial system. The different position of 
the laboring man in the present system from that of one in 
the earlier domestic system of industry is such as to demand 
insurance. The present system has given rise to a class of 
people who depend solely upon the earnings of their hands for 
a living. In order thai this class.of people may keep up a 
respectable standard of living it is necessary that the 
laborer's earning power be uninterrupted by accident, sickness 
or invalidity and that some provision be made for periodsioff 
unemployment and the £fee time when this earning power diminish 
es because of old age. These contingencies when they occur 
are an additional demand upon the workingman's earnings which 
usually are reduced to such low terms as to admit of no add
itional drains. In the earlier system of industry the work
ingman often had some other source of income to supplement 
the earnings of his hands and consequently these conditions 



did not weigh upon him so heavily as they do at present. 
Moreover, these contingencies were not so frequent then as 
they are at present for the introduction of machinery, danger
ous trades and transportation have greatly increased the 
possibilities of their occurence. The laborer of the present 
day,except in theory, unlike the industrial worker of yesterday 
is Entirely dependent upon the managers of capital both for 
the opportunity to work and for the determination of the con
ditions of labor* In theory the present day laborer need not 
accept work or continue to work under conditions which are 
dangerous to his life and health. Theoretically he is an in
dependent man but practically he is anything but an independent 
man* He must live and in order to live he must worky and in 
order to work he must accept the work that is offered him. 
For an employe to leave an employment in protest is considered 
a heinous offense,or for him to complain of conditions and be 
odiously officious about his employer1s business only brings 

5 
with it idleness, deprivation and suffering* It is the 
economic position of the present day laboring man that demands 
social insurance* 

Other industrial countries have already met this problem 
of social insurance and solved it^ to*greater or lesser extent, 
but the United States is conspicuous among them in having suc
cessfully ignored the question until very recently* England 
has repeatedly dealt with the question of compensation for 
accidents and consequently has laws far superior to ours, in
deed, we may well say that we are at present where England was 
twentyfive years ago* Germany, also; has met the problem and 



solved it in the form of triple insurance for workingmen, 
namely, insurance against accident, sickness, old age and 
invalidity. There are 22 industrial countries that at present 
have either compensation or insurance laws relating to some 
phase of this problem.6 But the fact that we are behind other 
industrial countries does not argue that the need has not been 
as great here as there, but it merely goes to show the effect of 
our boasted individualism and our total indifference to the 
welfare of our citizens. The question has been before us for 
twentyfive years but as yet we have done little with it , ex
cept that we have all these years used an outworn legal 
principle as a basis for recovery for industrial accidents. 
The question is,however,increasing in importance in this coun
try and is at present,more than ever, demanding solution. It 
is demanding more attention at present because we are waking 
up to the fact that the present industrial system places a 
workingman in a position where it is absolutely necessary that 
collective care take the place of individual effort in the 
way of saving; because we are seeing the injustice of our 
present method of compensating an injured workingman and his 
family for the lossof time and the medical expenses necessi
tated because of an injury Buffered in M s :employment and of 
our present method of compensating the dependents of a work-
fcamlkllled while engaged in his occupation for the loss of 
their bread-winner. This method is still thejmethod that was 



employed in the eighteenth century and even earlier. It is 
the mathod that was in use when the workingman was not de
pendent upon the managers of capital for the opportunity to 
labor and when the determination of the conditions of life 
and labor rested in his own hands. It is the method that was 
employed before the factory system was known;before machinery 
had been invented;before pulleys.shaftsfbelts,cogs,buzz-saws, 
cranes and the like were in use;before the giant motive.power 
of steam and electricity was discovered;before railroads were 
constructed; before men dug coal and manufactured steel. 

The question is demanding solution because today we make 
• 

extensive use of the factory system,we multiply and complicate 
machinery,we use steam and electricity,we cross the country on 
a network of steel rails,we dig down into the earth for coal, 
iron ore and other raw materials, we reduce the iron ore into 
pig iron and convert this into steel, in short we have greatly 
multiplied the dangers of the industrial process but are still 
living under laws made for eighteenth century conditions. We 
shall speak of these laws in a later chapter. 

That the question has recently grown in importance in the 
United States is shown by the increase of literature upon the 
subject as a whole or upon some phase of it; by the interest 
the question has aroused among sociologists,economists,lawyers, 
employers and employes; by the activity of the various state 
commissions that have been appointed to investigate the prob
lem and study the methods that have been adopted in other 



countries to relieve the situation;by the federal commission 
appointed to do likewise and by the fact that the legislatures 
of eleven states are considering or have been considering 

7 
legislation upon the subject. 

8 
The literature of any importance upon the subject before 

1908 consisted principally of John Graham Brooks' "Compul
sory Insurance in Germany" published as a special report of 
the United States Bureau of Labor in 1893,W.F.Willoughby*s 
"Workingmen*s Insurance" which represented the conditions as 
they were in 1898 and has been a comprehensive text upon the 
subject for ten years,and A.P.Weber's review of "Industrial 
accidents and Employer's Responsibility for their Compensation" 
published as a report of the New York Bureau of Labor Statis
tics in 1899. But since 1908 a large amount of literature has 
been published as Lewis' "State Insurance",Seager's "Social 
Insurance",Henderson's "Industrial Insurance", Eastman's 
"Work Accidents and the Law", Reports off State Commissions, 
"The Twelfth Annual Report of United States Bureau of Labor", 
The Twentyfourth Annual Report of the Federal Commision of 
Labor", Frankel and Dawson's "workingmen's Insurance in 
Europe" and numerous magazine articles. 

Eleven state and the federal government have commissions 
to investigate the subject. These are Minnesota,Wisconsin, 
Illinois, Connecticut, Maine, Massachusetts,New Jersey,Ohio, 

9 
Michigan and Missouri. 



In the following pages we shall consider the need of 
social Insurance in the United States as shown by the nature 
cause, and extent of industrial accidents and by the present 
method of compensating]them. We shall then consider two methods 
of solving the problem as typified by England and Germany. 



INDUSTRIAL ACCIDENTS--THEIR CAUSE,NATURE AND EXTENT. 

Chapter II. 

The demand for social insurance as has been seen in the 
preceding chapter has grown out of the present industrial system 
because the introduction of factory methods,the growth and multi
plication of new and dangerous trades and the development of an 
extensive transportation system have greatly increased the con
tingencies that the workingman is forced to face. This complex 
industrial system has given rise to numerous industrial accidents 
and occupational diseases,unknown in the earlier system of in
dustry, which in turn have brought about the need for insmrance 
both because they have placed an additional burden upon the 
workingman1 s meager timings and because their frequency calls 
for an extended system of prevention. In this chapter we shall 
lobk into the causes,nature and extent of industrial accidents• 

As to the causes,nature and extent of industrial accidents 
we have no statistics for the United States as a whole. We,however, 
have enough information tu determiuc to determine the nature and 
causes of industrial accidents and to form an estimate as to 
their Extent * Although the information that is at hand is 
somewhat local in character,it can,nevertheless,be regarded as 
typical of all our industrial centers. This information has been 
gathered by the recent Pittsburg Survey,by various labor Bureaus 
and by the recent State Commissions that have studied and in-



vestigated the subject. Part II of the Twelfth Biennial Report 
of the Bureau of Labor of the state of Minnesota contains the 
"most complete statistical study of work accidents that has yet 
appeared in this country." The material for this report was secured 
under a law passed by the Minnesota Legislature to aid the Commis
sion appointed in that state to investigate the subject of work-
accidents and their compensation. The law required "every employ
er engaged in industrial pursuits" to make a comprehensive re
port of all accidents suffered by their employes. Next in import
ance is the information obtained by the Pittsburg Survey. 

As to the determination of the extent of industrial accidents 
for the United States as a whole the best that has been done is 
to make an estimate. The absence of any adequate statistics upon 
this subject in the United States merely goes to show how back
ward we are in this field of accident prevention and compensation. 
The conclusion has been drawn from the meager data at hand that 
accidents areAin the United States in proportion to the number 
of people employed as they are in the United Kingdom and Germany) 
In the railroad industry they are nearly three times as common li 

"We kill nearly three times and injure more than five times as 
It 

many railroad employes,an every thdmsand,as Great Britain",and 
ki&l-riiMtoriaadhaliy half and injure five times as many as Germany. 
During the five years from 1902 to 1906 an average of threeand 
one third employes in every thousand was killed in the coal
mines of the United States while in Prussia during the period 
from 1900 to 1904 there were only two and in Great Britain 



/3 
only one and one fourth per thousand. 

The mortality statistics for 1908 showed that in that 
year there were 44,089 deaths from accidents in the registration 
area of the United States,which in that year embraced only one 
half of the population. Of this number 19,287 were gainfully 
employed men and boys and 683 were women likewise employed. 
However, it is evident that not all of these were due to the 
industrial process.but it seems reasonable to assume,as Seager 
does, that at least three fourths of them had their origin in 
industry. Since this embraces only one half of the population 
the conclusion is drawn that in the year 1908 the number of 
fatalities in the United States aggregated about 30,000.Seager 
thinks this is not an excessive estimate since the annual 
number of fatalities in the coal mines and in the railroad in
dustry alone figure up to 5000 and the number of employed in 
these industries constitute only one tenth of the total number 
of persons employed in the United States,the yearly average 
of fatal accidents occurjng to railroad employes during the 
ten years ending June 30,1909 being 3,307 and the average 
number of fatalities in the coal mines for the period between 
1904 and 1906 being 2,2062. 

In regard to the number*1 of non-fatal accidents for the 
whole of the United States, as in the case of those resulting 
in death,the best that can be done is to make an estimate. 
Mr. F.L.Hoffman, an eminent authority, estimated the number in 
1908 to be about 2,000,000 but Mr. R.P.Palkner said to be an 
equally qualified authority considers an estimate of half a 



million to be overdrawn. A.B.Reeve,on the other, hand, estimates 
the number of both killed and injured to be about half a million. 
He arrives at this conclusion from five different standpoints. 
He first bases his conclusion on French experience and estimat
es the total in the United States to be 626,000. His second 
estimate of 500>000 is based on German experience as given by 
the New York Labor Bureau in 1899. For his third estimate he 
took the experience of Wisconsin as a basis. This state under 
the improved law of 1905 had 12,000 accidents in one year. 
Taking the population of the United States to be forty times 
the population of Wisconsin he computed the number for the 
United Spates to be 480,000. The fourth estimate he based upon 
the experience of one accident insurance company which gave 
him a total of nearly 600,000 accidents. Fifth and lastly,he 
took the figures of another company for a period of fifteen 
years and estimated the number in the United States to be 
564,000. Mr. Reeve,however, recognizes the inadequacy of these 
guesses when he says thafthese figures emphasize the need 
of facts." Until we get facts we must be satisfied to know that 
"We send to the hospital or to the grave yard one workman every 
minute of the year." 

W 0 have,however, information from recent investigations 
which show the actual number for certain parts of the country. 
The Pittsburg Survey found that in the year from July 1,1906 
to June 30,1907, 526 men were killed in Allegheny County, 
Pennsylvania, it was also found that in the three months, 
April,May,and June of the same year the hospitals of the 



county received over 509 men who had been injured by means of 
an industrial accident. 

The Minnesota Bureau of Labor,referred to above,received 
reports of 252 fatal and 8,419 non-fatal accidents during the 
year from August 1,1909 to July 31,1910. This,however,does 
not include xsailroad accidents except those which occurred in 
the shops. But the railroads,during the period,reported 91 
fatal and 2,020 non-fatal accidents to the Minnesota Railroad 
and Warehouse Commission. The total number of work-accidents 
in this one state alone for the short period of one year is, 
therefore,345 fatal and 10,439 non-fatal,or 10,832 accidents 
in all. The report of this Bureau also shows that in the 
agricultural industry,an industry usually no't thought of as 
being dangerous,there were 53 accidents which came to the 
attention of the Bureau thru the news papers. During the month 
of November,1910,43 corn-s$hredder accidents were reported. 

The state of New York shows a larger number of accidents 
in one year. In this state 25,390 work-accidents were report
ed to the State Department of Labor and 12,333 were reported 
to the Public Service Commission.during the year 1910. Since 
no records were required in certain dangerous trades,such as 
construction,excavating,engineering,agriculture and others, 
the total number reported,37,720 does not represent the actual 

XI 
number that occurred in the state during the year. It is 

a/. 
probable that the number is twice the number reported. 

Railroad accident, statistics show that in. the year 1907 
til 

there were 11,839 persons killed on our railroads. Of this 



number 4,534 were workmen,610 were passengers and 6,695 were 
"other persons." These statistics show,furthermore,that 111,016 
persons received injury in railroad accidents. Of these 87,644 
were employes,13,041 were passengers and 10,331 were "other 
persons." The following table shows the record for the last 
twenty years. 
In 1888 there were 5,282 persons killed and 25,888 injured. 
" 1895 " " 6,136 • " " 33,748 " 
" 1900 " " 7,865 " M " 50,320 
* 1905 " " 9,703 " « it 86,008 « 

The statistics for coal-mine accidents as tabulated in the 
reports of the United States Geological Survey are merely an 
assemblage of the reports of the state mine inspectors and are 
unsatisfactory. The report for the year 1908 gives the number 
of miners killed as 2,450 and the number injured as 6,772. 
"The death roll in the coal mines in the United States for the 
year 1908 was smaller than that in 1907,but with the exception 
of 1907,it was the largest in the history of the industry,while 
in the number of men l&lHred the record of 1908 exceeds even 
that of 1907." 

Industrial accidents consist of cuts and lacerations, 
bruises and crustlings,loss of fingers,arms,feet or legs, various 
kinds of fractures,sprains and dislocations, burns and scalds, 
and the loss or injury of one or both eyes. Table 2 shows the 
mechanical cause of accidents as found in the industries of 
the state of Minnesota. 



Table 3 shows the nature of 10,131 accidents in the sane 
state. 

Table 4 represents the employer^ opinion as to the personal 
cause of accidents. The employers in making their reports to 
the Minnesota Bureau of Labor were required to give their 
opinion as to the personal cause of the accident.The table shows 
that only one tenth of one percent of the accidents were due 
to the employers fault. Sixty one percent were charged to the 
hazards of the industry,that is, to no one's negligence. No 
doubt the judgement of the employers is colored by their pre
judices and does not represent the true condition. Nevertheless, 
it illustrates the employers' view of the subject. The present 
Employer's Liability law,of which we shall speak later,holds 
the employer liable for all accidents that occur because of 
his negligence. 

Table 4. 
The personal cause of accidents in all industries according 

to the employers' opinion. 
Number Percent. 

Hazards of industry 2,488 — 61 
Contributory negligence 845 -- 20.7 

Kazard&Contr. n 429 — 10.5 
Negligence of injured 149 -- 3.6 

n " fellow-workman 127 — 3.1 
Fellow-servant&injured 42 -- 1.0 
Employer 4 — 0.1 

Total 4,084 —100.0 
Table 5 gives the personal causes of accidents as found 

by the New York Commission, The Pittsburg Survey,Minnesota 
Bureau of Labor,eand the experience of Wisconsin and Germany. 

The Bulletin of the Bureau of Labor for January,1908, gives 
statistics forfGermany as founfl in the table. 



TABLE 2.MECHANICAL CAUSE OF INJURY-ALL INDUSTRIES * 
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The reports received by the Minnesota Bureau and the in
vestigations of the Pittsburg Survey brought out the fact that 
ignorance and inexperience are a frequent cause of accidents. 
This Is shown by the following table. 

Table 6. ' 
Time In the employment where injury was received. All industries. 

Period Number. Percent. 
One week or less — 488 12 
" " to 1 month 787 19.4 
" month to 6 " s 1120 27.73 
6 months to 1 year 386 9 .5 
1 year to 2 1/2 " s --- 283 6.99 
2-k " " 5 " 470 11.6 
5 " " 1 0 " 293 7/2 

10 " " 1 5 " 67 1.65 
15 " and over 160 -: 3.94 

Total 4,054 100. 
The table shows that 31 pereenfckhad worked in the establish

ment less than a month and 12$ less than one week. The Bureau 
found that many accidents occurred because workmen "did not 
know how to pe&form their work properly,were not aware of the 
dangers that surrounded them,or did not know how to act in an 
emergency." It was also found that men long accustomed to 
an industry and its dangers Lake risks and become reckless. 
Fatigue and nerve strain also are the cause of many accidents. 
Youth Is often a cause. The failure to take'the necessary pre
cautions gives rise to many accidents. 

The causes of industrial accidents,indeed,are various and 
complex. Having thus seen some of these causes,personal 
and mechanical, as well astthe fact that from 20 to 50 percent 
ofthe accidents are due to the hazards of the industry and 



that we know nothing definite as to the number of industrial 
accidents in this country we shall next consider the legal 
rules under which our injured soldiers of industry may receive 
an Indemnity for the loss sustained because of industrial 
accidents. 



THE LEGAL RULES UNDER WHICH THE VICTIM OF INDUSTRIAL ACCI* 
DENTS MAY AT PRESENT RECOVER DAMAGES-EMPLOYER'S LIABILITY. 

Chapter III. 

We have no law relating to the recovery of damages,or the 
compensation of work-accidents for the United States as a 
whole,except the recent Federal Employers' Liability Act which, 
however,applies only to interstate commerce . Each state,how
ever,has a law of its own under which the recovery of damages 
for injuries is granted. It is at once evident that no uniform
ity exists. These laws are known as Employer's Liability Laws. 
The basis of all these laws is the English common law. These 
laws constitute our inheritance from earlier times and earlier 
conditions. They are but slightly modified from those existing 
At the very beginning of our era. Under the Roman law the party 
immediately at fault had to respond to the needs of an injured 
workman. In ancient times when labor was performed by slaves 
the preservation of property constituted the motive prompting 
the slave-holder to protect the injured laborer. During the 
existence of Feudalism there was but little liability. Black-
stone mentions no legal right of recovery so we may conclude 

30 

that up to his time no such right existed. But during the 
thirteenth century the right to make an employer responsible 
for a wrong which he had directly or indirectly committed 
came into existence. 



This principle of negligence forms the basis of the common 
law. At first the employer was held responsible for the 
injuries suffered by his employe. It was during this early 
industrial process that the employer was also held responsible 
for the injuries that occurred to a stranger or a non-
employe according to the doctrine of "respondeat superior". 
The common law,however, has become much modified both by 

statutes and by the rulings of the courts. The statutes 
range in form and effect from a mere restatement of the con-

31 

mon law to its partial abrogation. The principles of the 
common law are also differently interpreted by the various 
states. Some states hold only corporations liable, while others 
hold all employers liable for the injuries suffered because 
of defective machinery, or plant, or because of the negligence 
of the employers or their agents. 

Mr. F.R.Mechem in the Proceedings of the Illinois Bar 
Association for 1909 summarizes the common law doctrine 

3% 
regarding the employer's responsibility as follows: 
"Stated in its most general terms.the law requires of the 
master,the exercise of ordinary care in furnishing and keep
ing in repair a reasonably safe place to work; in supplying 
and keeping in repair safe tools, machinery and appliances; 
in employing and retaining reasonably competent servants; 
and in making and enforcing reasonably rules and regulations 
for the conduct of business. Where the servant is young and 
inexperienced the law requires of the master that he shall 
inform the servant and warn him against the dangers of the 
business known to the master and not obvious to the servamt 

Whenever the master fails to preform his dut
ies in any of these respects,he is deemed in law to be neg
ligent, and is responsible for the injury to the servant 
which directly and proximately results from such failure. 
If the master confides the conduct of his business to a gen
eral manager or superintendent,the master is responsible if 
such manager o t superintendent finals to preform the master's 
duties....." 



An objection to this doctrine of responsibility is that it 
does not require a definite standard of safety. The "reason
able" standard is held to be the way In which the industry 
is ordinarily carried on,i.e.ordinary or customary usage. 
This doctrine,furthermore,as we shall point out later, is 
carefully hedged in by "loop-holes" through which the employ
er may escape his responsibility. But in order to understand 
this common law it will be necessary for us to look into 
the law relating to personal injury cases in general. 

The law in personal injury casds in general makes a per
son who,by not exercising the care which an ordinary prudent 
man would exercise under the circumstances, injures another, 
though it may have been unintentionally,civilly liable to 
pay the injured person a sum of money equal to the amount of 
injury that his carelessness has occasioned. There are,however, 
some important limitations or modification* to this law. 
First, if the person who suffers the injury himsfelf has in 
any way,with or without intention,helped to bring about the 
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injury there is no recovery for damages. This is the doctrine 
of contributory negligence. Second, if a person is injured 
because of a servant who is engaged in his master's work, re
covery is permitted under the principle of "Respondeat Super-
ior".Since the master has the work done he must see to it 
that it is being done with reasonable care."This all goes 
back to the fundamental principle that each must exercise his 
own rights in such a way as not to Impair the rights of 
others;and when one delegates the exercise of his rights to 



an agent, they are none the less his rights that are exer
cised, and he should be and is responsible for the manner in 
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which they are exercised," The agent1 ,or servant in question, 
however, is not exempeted from liability by this principle. 
The ithird. and last limition to this general law of personal 
injury cases is thatctheehurden of proving negligence is up
on the plaintiff, and that of proving contributory negligence 
in some states is on the defendant but in most of the states 
the plaintiff must prove the absence of contributory negli-34 gence• 

When this general law is applied to the relations exist
ing between master and servant it undergoes several import
ant modifications which are based on the idea that the re
lation between the master and the servant is a different re
lation than that existing between the master and one who is 
not a servant,because fcKe*fe is->a contract in the former case. 
The law assumes that certain things are implied in making this 
contract of hire and that both parties of the contract are 
equal. It is thought that the servant is free to accept or not 
to accept the •mployment offered as he may choose. It was shown 
in chapter one that such Is not the case. The servant must 
accept the work offered him or go hungry. The law holds that 
if the servant accepts the employment he assumes all the 
dangers of the employment, both ordinary and extraordinary. 
The ordinary risks are those arising from thd work as it is 
ordinarily carried on. "thus a telophone line-man gets a 



shock fromlan uncovered electric light wire that he touches 
in passing, and this is an incident of his employment. Or a 
laborer working in a quarry is badly injured by a heavy stone 
failing on him,an assumed risk. But,again, the handle of a 
bucket hauling 4000 lbs. of iron out of the hold of a vessel, 
pulls out, letting the whole mass of iron fall on the work
man in the hold. Upon this bucket, which had been used for 
eighteen years, the handle was merely clamped while upon 
neiter bucketsAis forged. Nevertheless, since the plaintiff 
cannot show that tJae old and less safe buckets are not still 
in common use, he cannot hold the employer liable for his 

employment t 
The extraordinary dangers are "Those arising from defective 

machinery and an unsafe place to work,or from hasty and danger
ous methods if he knew about these, or might reasonably be ex
pected to know about them and accepts the work in spite of 
them,or if he finds out about them or might have found out 
about them with the exercise of ordinary care,and continues 
working in spite of them." 

Mr. F-R.Mechem speaks of this assumption of risks doctrine 
in the following words. " Many occupations are inherently more 
dangerous than others. It is dangerous to be employed in the 
operation of railroad trains; mining is an inherently dangerous 
business; working in rolling mills and saw mills is inherently 
dangerous. However carefully such industries may be carried 
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injury. He has assumed 



on accidents are sure to happenjeven when conducted with 
the utmost regard for safety,danger is constantly present. 
That every business thus has its dangers is apparent to 
everyone and to no one so much as to those whose occupation 
it is to assist in carrying them on. Whenever a man applies 
for employment in such a business, it is ordinarily though 
of course not always, a safe presumption that he is familiar 
with the risks of the business in which he seeks to engage. 
His knowledge! of these risks is ordinarily at least as good 
as the knowledge of the master and in many cases it is,in 
fact, much better. With this knowledge of the risks,he asks 
for and accepts employment. Theoretically at least, although 
it is often urged that practically the situation is otherwise, 
he may stipulate for a compensation commensurate with the 
risk to which he is to subject himself. Under these circumstances 
It is the settled rule of the law that the servant-(not now 
speaking of the one known to be ignorant or inexperienced), 
by accepting the employment assumes, so far as his employer 
is concerned,the risks of the injury from the inherent and 
ordinary dangers of the busihess upon which he enters; and if 
he recieves injury from such cause or danger,he has no claim 
against the employer." 

"Even though the servant at the time of the acceptence 
of the employment may be presumed to know and therefore to 
have assumed the ordinary and necessary risks of the business, 
he may find after he enters upon it that the ordinary and 
usual risks are greatly enhanced in the particular case by 
reason of the special circumstances of conditions under which 
the business is carried on.These unusual aiiicumstances or con
ditions may be those for which the employer is responsible or 
they may arise from causes over which he has no control. 

On the other hand,the servant may find that the 
ordinary and usual risks are greatly enhanced in the particular 
case because the master conducts his business with so little 
regard for the safety of his employes that unexpected and un
necessary risks are constantly present. It may be because of 
the master's violation and disregard of express statutory re
gulations which were designed to diminish the danger. When 
the servant finds that such unexpected risks are present he 
is,of course, legally justified in leaving the employment,and 
that is often said to be his legal duty. Practically,however, 
it is often contended,he will be induced by the necessities 
of keeping his employment to remain in the business and thus 
subject himself to these enhanced risks. If,having become a-
ware of them,he complains to the employer and remains in re
liance upon a promise from the employer that he will remove 
them he may for a reasonable time continue In the service 
without assuming these added risks. But,if|without obtaining 
such a promise,or if, after it becomes obvious to him that 
such a promise will not be preformed,he continues in the 'e 
employment,it is commonly held by the courts....that he has 
assumed these risks also. This rule is based on the theory 
that one should not be allowed to claim damages from another 
for injuries.caused by conditions to which he has knowingly 
ana voluntarily submitted himself." 



The doctrine of contributory negligence applies in 
master and servant cases as it does in personal injury cases 
in general. Mechem says" The general theory of this defense 
is simple: The action is based upon the employerfs negligence; 
the employe has been negligent also; without the employefs 
negligence the injury would not have happenedjhis negligence 
has in some degree therefore contributed to his own injury; 
the law has no means of dividing up the consequences and it 
therefore holds that there can be no recovery. Even though 
the servants negligence may have been less than the masterfs 
negligence,still if the the servant's negligence proximately 
contributed to the cause of the injury.the servant cannot re
cover.. ..." 
"This is a matter of great inherent difficulties. It is often 
asserted that men are not likely to be indifferent to their 
own safety.On the contrary nothing is more common. Here,as 
elsewhere,familiarity breeds contempt.No one can have any 
practical experience with work as it is actually carried on, 
or read the cases which are constantly coming before the courts 
without being impressed with the fact that men are constantly 
being not only careless but even recklessly indifferent,and 
not simply of their own safety but also to that of their IIFO 
sociates. The absolute indifference to and disregard of.many 
kinds of safety devices,is a mattetr of common knowledge. On 
the other hand, there can also be no doubt that in the hurry 
and fatigue of industry, attention becomes blunted and sens
ibility becomes dulled,and that part of that which passes as 
contributory negligence is simply human fraility •...11 

We now pass to a third limiting doctrine,a doctrine which 
has brought sorrow and suffering to unnumbered homes for 
generations,a doctrine which is entirely judge-made, a doc
trine which has developed from a decision which,as Mr.F.W. 
Lewis says,is as baneful and mischievous in its consequences 
as every fell from any bench, the doctrine of fellow-servant. 
According to this doctrine a master is not responsible for 
the injuries recieved by one of his servants because of the 
negligence of another,servant'fcorking for the same employer 
that is a fellow-servant. The doctrine is entirely judge-made 
and was first en%unciated in England in the Priestly Vs. 



Fowler decision in 1837 at a time when the presence of the 
"factory-age" with its steam and machinery was transforming 
the industrial world and new standards of law relating to 
workingmen were consequently demanded. But this particular 
case was not a case of injury on a railroad or in a factory 
but on ly a simple case where one employe was injured by the 
breaking down of a wagon which a fellow-employe had overloaded. 
It was a case where.unlike in a factory or on a railroad, the 
injured workman was in a position to know his fellow workman 
and to note the fact that the wagon had been overloadedfr 

According to the principle of "Respondeat Superior" the employ
er would have been liable* It was here , that an important 
distinction was made in the application of this principle to 
an injury recl|eyed,because of a negligent agent,by a non-employe 
and by an employe. According to this decision the latter has 
no claim to xielmages while the former may recover under the 
principle of "Respondeat Superior•" The 'deGl&ion forms the 
precedent fbrlthe rule that respondeat superior does not apply 
to fc'otti&on employment, it apparently seemed a hardship to Kotfcte 
Abinger to hold the employer liable for the injury which re-
sulted"without any real fault of his and which injury the 
injured employe could have guarded against as well as the 
employer.1 Lord Abinger admitted that there was no precedent 
for the p«cse and Abn^ecitLentJr^ .he was at liberty to look at 
the consequences of the decision one way or the other and 
then decide it upon general principles. The consequences 
that came to his mind show that heAno thorough grasp of tl» 



of the situation and that he was one-sided in his considerate 
ion..Furthermore, the examples that came to his mind have no 
bearing on the situation of a complex industrial process. They 
are merely a collection of absurd imaginery situations that 
might occur in the home and not in the factory or on the rail
road. Yet we have built on this decision as a precedent.The 
first decision in the United States which recognized this new 
principle is the case of Murray vs.the South Carolina Ry.Co, 
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decided in 1841. In this case the plaintiff was a fireman who 
had recieved injuries because of an engineer's negligence. 
The fireman called the engineer's attention to an obstacle 
on the track but the latter refused to stop. The result was 
that the engine was thrown off the track and the fireman was 
injured. In deciding the case the court denied the company's 
liability. The Priestly dec&sBiaii was not based on any clearly 
defined principle. But this case first shows the principle 
upon which the doctrine of fellow-servant rests. It was here 
recognized that this new order of liability,if allowed,must 
rest on the the contract of "hire" for an employe is neither 
a passenger nor a stranger. "But",says Judge Evans, "is it 
incident to this contract that the company should guarantee 
him against the negligence of his co-servants?" That the ser
vant assumes the ordinary risks of his vocation had long been 
the established rule, then','why might he not also assume the 
extraordinary dangers? At concording opinion suggests that 
these unusual risks are covered by the servants reward. 

The case of Farwell vs. the B2Snd f. Rail Road Corporation 



finally established definil^y the basis of reason on which 
the doctrine of fellow-servant rests. In this case the Plain
tiff is an engineer who had recieved injuries because ta 
switch-man failed to fcurmoaeswitch. The latter was regarded 
as a careful man and had been in his employment for a long 
time. It is evident that the engineer was in a position where 
it was impossible for him to guard himself against the care
lessness of the switch-tender. This case therefore brought 
the question squarely before the court,"Is an employer liable 
to one employe for the negligence of another employe,when 
neither the employer nor the injured employe could reasonably 
be expected to forsee that negligence?" Chief Justice Shaw 
argued that the employer cannot be liable to his own employe 
in tort,as he would be under the principle or "Respondeat 
Superior",because "The employe does not stand towards him in 
the relation of a stranger." The relation is one of contract. 
Therefore,he concludes,that if the employer is liable that 
liability must be implied in the contract. But,it is held 
that this"implied contractu tdoesenot extend to indemnify the 
servant against the negligence of anyone but that of the 
master himself." This assumption forms the basis of the 
fellow-servant rule. But why is not the assumption that the 
liability of the employer to one of his employes for the 
injuries recieved because of a fellow servant ,as well as for 
those occasioned by the employers own negligence,is implied 
in the labor contract equally true as the assumption that 
such liability is not implied in this contract? It is evident 



that the judges in all these cases were dealing with a problem 
which they did not understand. Judge O'Neal who gave the dis
senting opinion in the Murray vs. S.CRy.Co. cited above^ 
shows better judgement when he holds fast to the general 
rules of negligence and says: "If the injury had arisen out 
of any of the old fashioned modes of conveyence managed by 
the defendents themselves,could there be any doubt that they 
would be liable if the injury resulted from negligence? 
Suppose it had been a stage-coach driven by the owner and the 
plaintiff was hired as a guard?" The judge held that negli
gence,either on the part of the employer ar his agents is not 
included among the risks assumed by the servant upon entering 
employment."But",said he,"if we look for a policy,then I 
should argue ^hat the more liability imposed upon the Rail
way Company,the more care and prudence would be thereby e-
licited. This is what the community desires." 

Today we can see these problems in better perspective 
and their solution would not have been so difficult if the 
judges 4>f those days had had a better perspective of the 
situation. TBae corporation had to replace the engine 
wrecked in the same accident whether there was negligence or 
no negligence. This is merely a risk of the business. The cost 
is charged to the industry and borne by the public. Why 
should not both losses,the engine and the engineer, be charged 
to the industry and thus form an item in the cost of trans
portation? In what other way,with regard to the rudimentary 
principles of justice, can the less be met? 



The doctrine of the employer's responsibility,limited 
by the doctrines,of contributory negligence,assumption of 
risks,and fellow-servant Constitute the legal rules of re
covery 'In the United States,except that they have been modified 
in some respects in various states,especially in abrogating 
the fellow-servant rule In the case of fellow-servants whose 
duty it is to superintend. The laws are based on the principle 
of negligence. Recovery is possible when the employer is di
rectly at fault. The employer is freed from all liability 
when the injury has been caused b^ no fault o f his. The judges 
who worked out these common law rules have been guided by 
the principle that each man ±s responsible for his own mis
deeds and consequently mo.mahsaboTfclid beanltheo<fonsequenc4es 
of another man's negligence. From this the deduction was made 
that,"The employer was not to be held responsible for the 
financial loss suffered by a workman injured Injured, in an 
accident due to the fault either in whole or in part to the 
injured workman,of a fellow-servant,or any other person or 
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force except the employer ar'his representative•• This deduce 
tion,however,seems inconsistent since it freesttthe employer 
of the financial burden o f all accidents not due to his neg-
ligence but imposes upon the workman" not only the consequenc-
tes of his own negligence "but also those due to a fellow-
servant"as well as those which a,re "due to fto*dne*s negligence." 

Mr.G.M.Gillette,an employer,brought out the sreal sign
ificance of our present Employer's Liability law in an address 



delivered before the Commercial 01ub of Chicago,Feb.1910. 
He said: "A machinist rolls a heavy gear on the floor;it 
strikes an obstruction which he does not see,falls over and 
crushes a leg. He is permanently disabled. The crushed leg 
shrinks and shortens;he is crippled for life. The employer 
does not think he is at fault.He would like to contribute to 
the man's relief and to support his family,and a suit is 
brought for $20,000. The insurance company defends and the 
case goes to trial. The jury renders a verdict for $4000. The 
amount of the verdict is paid;the attorney and the injured 
man divide the proceeds. The costs of litigation are first 
deducted ;the attorney then takes his toll,and the injured man 
gets what is left. In the average case out of a verdict of 
this size he would get from $1,500 to $2,600. That is the 
Employer's Liability Law." 

"A bricklayer is at work on the street front of a high 
building. He lets two bricks fall; one falls down on the 
sidewalk side and hurts a passer-by,who sues and recovers 
damages;the other falls and hurts a workman within the build
ing. He also sues,but the court says he is injured by the 
act of a fellow-workman,and that he cannot recover,and that, 
too,is our existing Employer's Liability Law." 

"An oiler is charged not to do his work while the machin
ery is in motion. A member of his family is sick at home;he 
wants to go home at the noon-hour and see the sick one,and 
he stafcts to oil the machinery while it is still in motion. 
His fingers are caught in the moving cogs;his hand is crushed 
and he is crippled for life.The employer would like to come 
to his relief,but he feels again that it would be construed 
as an admission of liability. The man brings suit to recover, 
and the law tells him that his injury was the result of his 
own negligence and disobedience,and that there is no relief. 
This is our existing Employer's Liability Law." 

" A man is working in; a shop upon a defective machine, 
he calls attention to the defect. The defect is not remedied, 
but he continues to operate the,machine. An accident occurs, 
and he is seriously hurt. A repjtion of the above scenes;he 
sues to recover,and the court tells him that he has assumed 
the risk and that there is no relief for him. This,too,is 
our Employer's Liability Law." 

Having now set before us the legal situation as it ex
ists in the United States at present, we shall pass to the 
next chapter and consider the principle objections to the 
present system. 



EMPLOYER'S LIABILITY—CRITICISM. 
Chapter IV. 

In the preceding chapter we saw that the present law 
under which we expect the injured workingman to seek redress 
for the loss sustained is the system known as Employer's 
Liability. This is merely the common law of England limited 
by a series of judge-made doctrines. Under this law an in
jured workingman can recover when the accident is directly 
due to the employer's fault. There is no recovery if the 
employer can successfully use one or all of the defenses 
at his disposal. There is no recovery if the injured person 
himself has contributed to the cause of the accident,or if 
it has resulted from the negligence of a fellow-servant,or 
if it is a case of assumption of risk. In this chapter we 
shall consider some of the main defects of this system of 
Employer's Liability. 

There are many criticisms that might be brought against 
the present legal rules of recovery. They are unsatisfactory 
to both parties concerned. They are inadequate and defective. 
The theory upon which the Law of Employer's Liability is 
based is false to the present facts of industry. Individ
ual responsibility may have been a. sufficient basis upon 
which to base the legal rules of recovery when the industrial 
process was simple/but at present when this process is high
ly complicated such a basis is insufficient. But the fact 
that the employer was freed by the courts of all responsibility 



of bearing the financial burden of all accidents that were 
not due to his negligence,but placed upon the workingman 
not only the burden of bearing the financial loss due to 
the negligence ofia fellow-servant along with that occasioned 
by his own negligence but also the additional burden of bear
ing the loss resulting from no one's negligence is proof that 
the courts made false deductions from this principle of in-
dividual responsibility at the very beginning of the system. 

About/ ̂  one .-half of the accidents that occur in the pre
sent industrial system are due to no one's negligence what
ever. They are mere accidents due to the inherent dangers of 
the trade. The employer's of the state of Minnesota in re
porting the accidents to the Bureau of Labor of that State 
were requlre3to state their opinion as to the cause of the 
accident. Though the judgement evidoatly^ is end sided in that 
only one tenth of one percent is,in the employers* opinion, 
due to the employer's negligence. Their opinion was that 
2,488 accidents or 6 1 % were due to the hazards of indusr^ty. 

845 " " 20.7$ " " " contributory negligence. 
429 " "10,5 to hazard & " " 
149 " " 3.6 " the negligence of the injured. 
127 " " 3.1 " Negligence;of a * fellow-servant. 
42 " " 1 . 0 " • of injured and " " 
4 " " .1 " " " employer. 5"° 
The Pittsburg Survey traced the indications of respons

ibility in 377 fatal accidents with the following results. 
In 29.97 % of the fatalities the responsibility rested with 
the employer,in 27.85 % it rested solely with the injured 
or their fellow-workmen,4i*1l5r.91 % it rested jointly with 
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these two classes and in 26.27 % no one was responsible. 
The Bulletin of the Bureau of Labor for January 1908 

gives statistics 6fi46y000 industrial accidents. These 
statistics collected by the German Imperial Insurance Office 
give the following causes and percentages. 

16.81 % were due to negligence or fault of employer. 
4.66 " n " joint neg. of employer & injured. 
5.28 " " " negligence of co-employes. 
1.31 " " acts of God. 
28.89 • " " fault or negligence of workman. 
42.05 n « n hazard. 

We may conclude that from 25 to 50 percent of the accidents 
occurring are the result of no one's negligence. Therefore 
we criticise the present system of recovery as being in
adequate since it does not cover all cases. When about one 
half the accidents are due to no oneis negligence it is evident 
that a legal system based upon the theory of negligence is 

to meet 
not adequate^the "needs of the economic situation," and that 
there is little justice, if any( ia a system which frees the 
employer of all responsibility unless the accident is direct
ly due to his negligence,and his only,but lays the burden of 
the economic loss of an accident upon the workman whether the 
accident was due to his negligence,to the negligence of some 
other person or to no one's negligence. 

The defects of the Employers Liability Baw are inherent 
in the system. The mode of recovery is always a damage suit. 
The rules of the law are so closely drawn that judges are 
fjflfcen Ipwkzled as to its application. They are confranted with 
a mass of conflicting opinions which makes it almost impossible 



to determine the rulings of the court. Therefore Employer's 
Liability cases are always uncertain in their outcome. 

As a result of this uncertainty only a small proportion 
of the injured workmen to whom the law applies recieve any 
substantial compensation. The employers,on the other hand , 
complain that juries award verdicts without anjt regard to 
Justice ,measuring their awards more by the amount the employ
er is able to pay than by the earning power of the workingman. 

However,recent investigations show that the great maj
ority recieve no adequate compensation . The New York Emp-
loyers Liability Commission obtained full information of' 279 
fatalities of employment,181 of this number were married men 
and 98 were single. In 236 of the cases the item of compen
sation was determined and in 43 suits were still pending. It 
was found that in 125 Of these 236 cases;or in considerably 
more than one half, the dependents recieved nothing more than 
the cost of funeral expenses from the employer. In the case 
of the married men it was found that out of 114 investigated 
in Erie County 11 cases were* still pending in court and 81 
or 78.6 % of the remaining 103 recieved amounts ranging from 
0 to $500.00, that is they recieved no substantial compensation 
whatever. In the investigation of 67 similar cases in Man-
hatten Borough it was found that 19 cases were still in court 
and 39,or 81.2$ of the 48 that were finished,received amounts 
ranging from 0 to $500.00. Of the 181 married men,then,151 
had gone through court and thirty were as yet undetermined. 



Of the 151 determined cases 110 families received no adequate 
compensation for the loss of their bread-winner,19 families 
receive© from $500.00 to $2,000.00 and only 12 families re
ceived over $2,000.00. Since the average wage of these men 
was $15.22 per week-,or $791.44 per year we may well say that 
as yet only 12 of the 181 families have received as much as 
three times the average yearly wage ($2;374.22) the amount 
figured in the New York Compensation Act of 1910. The follow
ing table shows the amount recovered by the {le-jfcendents of ;fche 
181 married men killed in industry whose cases were investigat
ed by the New York Employer's Liability Commission. 

Amount Erie Co. Manhatten Total. 
Nothing--(Inadequate}- 38 18 56 
$100 or less " 9 -- 3 12 
$101 to $500 " 34 18 - 52 
$501 " 2,000 14 5 19 
Over $2,000 . 8 4 12 
Suit pending 11 19 30 

Total 114 67 181. 
The New York Labor Bureau obtained full information of 

l,040vaccidents of employment,of which 40$ of the persons 
were the sole support of a family. 902 cases resulted in 
temporary disability,i.e.the employe was disabled for work 
for a period ranging from one week to a year and more,71 re
sulted in permanent partial disability,i.e. though each emp
loye was able to go back to work he was unable to earn as 
much after the accident as Before its occurence,10 resulted 
in permanent complete disability,i.e. "the workman was unable 
to earn anything for the rest of his life", and 57 cases were 
Mutal. 



In 404,or 4#$ of these cases the employer paid nothing 
whatever,not even the medical expenses. In 304 cases the 
amount was less than one half of the financial loss in wages 
and expenses incurred because of the injury. 

The following table shows the amounts recovered in the 
71 cases of permanent partial disability,the 10 permanent 
complete disability cases and the 57 fatal cases that were 
studied by the New York Labor Bureatit. 

Amount Permanent Permanent 
recovered. partial Complete Fatal. Total. 

disability, disability. 
Nothing (Inadequate) 18 3 10 31. 
$100 or less 11 --- 22 1 ($70)- 10 33. 
101 to 500 " -— 14 5 15 34. 
501 to 2,000 — - 5 12 17. 

Over 2,000 -- 1 2 3. 
Suit pending 11 1 8 20. 

Totals 71 10 57 138. 
In 11 of the 71 cases where the workman suffered a permanent 

loss of earning power^wlis^not yet determined. In 54,or 90 % 
of the remaining 60/ the recovery ranged from 0 to $500.00. 
Since $500.00 is not enough to compensate for the permanent 
loss of earning power it is evident that in 90 % the compen
sation is inadequate. 

Only one of the 10 men who because of the accident are 
unable to earn anything for the rest of their days had a suit 
still undetermined. The other 9 received from 0 to $500. Who 
would be willing to sell his earning power for the rest of 
his life for $500.' It is obvious that not a single one of 
these received adequate recovery. 

Of the 57 fatal cases 8 were still in court. Only 2 of 



the 49 finished cases received anything near a substantial 
recovery. 35 or 71.4 % of the 49 recieved an inadequate com
pensation. 

The following table shows the compensation received by 
the dependents of 54 men killed in industry in One year in 
the state of Minnesota. The information was obtained by the 
Bureau of Labor,Industries and Commerce of that state. 

Amount. Number. percent. 
Nothing {Inadequate)— 13. ---— 24.2 of the 54. 
Less than funeral " — 5 9.6., 
Funeral and medicine ". • — 9 16.2 
More than funeral 
but. less than $500 " 8 14.8 
$501 to 75o — - 3 ! 5.66 
751 to 1,000 2 3.74 
1,000 to 1,500 - 5 9.14 
1,500 to 2,000 3 5.66 
2,500 2 3.74 
4,000 --- 1 1.85 
4,256 — 1 --• 1.85 
5,000 1 1.85 
6,352 1 1,85 

Totals 54 ----- 100.00 
We see from the above that in 27 cases there was no com

pensation for the loss of the bread-winner,in 8 there was 
less than $500. Therefore 35,Or 66 2/3 % of the 54 received 
no substantial compensation. Thirty nine of the 54 men were 
married and had 118 persons depending upon them. 

The same Bureau investigated 6 permanent disability cases 
consisting of three paralyzed and two crippled workmen and 
one who was a physical and mental wreck. Three received no 
compensation, one received $150, another $175 who paid his 
lawyer $75 and the fourth received $4,500. $3,o@@ of this 
went to pay lawyers. Th i s c a s e i s a n excellent illustration 



of how a seemingly large compensation may be inadequate. The 
case is one of a Polish immigrant,unable to speak English, 
whoywhile working as a kitchen girl in a restauranty was ter
ribly scalded. She has been in the hospital a year and must 
remain another year. When she gets out she will be a cripple,, 
unable to dowmanual labor, to marry or to enjoy any of activ
ities of life." She is 19 years old. Her medical expenses 
will be about $1 ,S?60.-When she comes out of the hospital 
she will be At least $200 in debt and unable to earn anything. 
Four of these men are married and have 12 persons depending 
upon them. Four of the six are now living on charity. 

Thus we might continue to present statistics,but perhaps 
enough have already been given to prove our point,that the 
great majority of the cases that receive compensation are 
inadequately compensated. The Twelfth Biennial Report of 
the Bureau cited above is especially rich in statistical in
formation upon this subject. It also gives abundant material 
that cannot be put into statistical form and yet is necessary 
to give a proper perspective of the problem. 

Another criticism that we wish to bring against the pre-
sent system of Employer's Liability is*wastefulness. This, 
again is due to its mode of collection,to its uncertain oper-
ation.Because the employer under this system never knows when 
he will be called upon to pay a large sum of damages,and since 
he does not know in advance how large the sum will be,nor 
how often such a call may come to him; he his found it neces
sary to insure himself against his liability- in insurance 



companies organized for this purpose. These Liability In
surance Companies are an effort to protect the solvency of 
the employer against the ruinous effects of the damage suits 
which the present system necessitates. They are a natural 
product of the system,an evitable outgrowth of the present 
situation which is artifically created by law. They represent 
an element of waste which is inherent in the system,since only 
about 25$ of the money which the employers pay, into these 
companies ever reaches the employe who has been injured in 
the course of his employment. 

During the year 1908,the employers of this country con
tributed $22,000,000 to Liability Insurane'Companies in pay
ment for carrying their accident risk. Of this amount not 
more than $5,500,000 reached the injured workman or his de-
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pendents. This represents an economic waste of $16,500,000. 
The Employer's Liability Commission of the State of 111. 

obtained classified data from a number of Liability Insurance 
Companies in the State of Illinois covering a period of six 
years,1900 to 1905 Inclusive. This data showed " That of the 
premiums paid about 42$ was expended for medical attendance 
and indemnity;about 10$ for legal expenses and attorney's fees; 
and about 10$ for investigations and claim expenses, leaving 
about 38$ for expenses of administration,cost of securing 
business and profit." Since the employe must also employ one 
or more attorneys,who take from 33 1/3$ to 50$ of the award, 
it seems probable that only about 25 cents out of every dollar 
paid in premiume by the employer ever reaches the injured 



employe or his dependents. 
Mr. Gillette in the address previously mentioned considers 

this element of waste the greatest indictment that can be 
brought against the present system. During the five years end
ing January 1,1910 the employers of the United States,he says, 
have paid to the Liability Companies as attested by the sworn 
statements of the companies to the insurance commissioners of 
the various states,the sum of $95,000,000. The statements 
show that only a little over $45,000,000 was paid out in the 
settlement-of losses. Of this $45,000,000,it is estimated only 
about 25$ or 30$ has ever gone to relieve the suffering of 
the injured. 

The causualty companies in New York State in 1905 received 
$4,381,634 in premiums from the employers. Of this 68$ was 
used to pay the expenses of the companies,in defending suits, 
or in profits. Only 32$ was paid out to the workingmen as com
pensation. This is to say that 2/3 of the amount paid out by 
employers under the present system never reached the injured 
workmen who need it but went to the insurance companies and 
their attorneys. Furthermore,50$ of the 1/3 which was paid 
out as compensation by the companies went as contingent fees 
to the lawyers. Consequently,only 1/6 of the money first paid 
out by the employer for protection against his liability for 
accidents was utilized to compensate the injured workmen, 
while 5/6 of the amount went to pay the expenses,suits,attor-
neys and profits inherent in the system. 



The following table shows the percentage of actual pay
ments and gross premiums received for Employer's Liability 
Insurance for the years 1906,1907,1908 (New York State 
Employer's Liability Commission.)^ 

Name of Company. Premiums. Payments. Percent. 
Aetna Life Ins.Co. $5,417,444—$2,145,928— 39.61 
Emp.Liab.Assur.Corp. 4,216,608— 1,595,126— 37.82 
Fidelity &Caus.Co.of N.Y.- 3,010,497— 1.186,991— 39.42 
Frankfort Ins.Co. 1,321,775— 490,015— 37.07 
Gen.Ace.Fire&Life Assur.Co. 506,031— 196,929-- 38.91 
Sfcand.AcdnsCo, 1,502,985— 683,973-- 45.5 
U.S.Caus.Co. 1,332,960-- 472,783-- 35.49 
New Amsterdam Caus.Co.— 606,195— 205,040— 33.82 
London Guar.&Acc.Co. 2,739,036— 695,487— 25.39 
Ocean ACC^&G-uar.Corp.—— 2,870,954— 887,523-- 30.91 

Totals 423,523,585—$8,559,795 — - 36.34 
This table clearly shows that an average of 36.34$ of 

the money which the employers pay as premiums goes to pay 
for settlements and suits. 

This means that out of every dollar which the employer 
pays out for protection against liability only 37 cents goes 
to relieve the needs of the injured workingmenjthe remaining 
63 cents represents the waste in the system. Thus we see • 
that the present system in giving rise to Employer's Liab
ility Insurance causes a tremendous leakage which represents 
an unnecessary burden on the industries of our country. 

is 
Employer's Liability InsuranceAa parasite on our industries 
whose life the employers of our country are compelled, to 
sustain because of our present rules of recovery. 

But Employer's Liability Insurance is not the only ele
ment of waste that enters into the present system,for another 

element of waste is .represented by the fact that from 50$ to 
60$ of the business of the courts of the country is taken up 



with personal injury cases. This question has not been thor
oughly investigated but it is evident that there .are possib
ilities along this line. The Clerk of the District Court of 
Duluth Minn, investigated the subject ito a slight extent. 

He found that during one year 369 cases had been tried 
of which 79,6r 21$ of the cases had been personal injury cases. 
The cost of running the court for one year was found to be 
$42,298.32. The Clerk says " Of course,you understand that 
there were probably as many more personal injury cases dis-
missed or settled that never came to trial." In that one 
court alone^ theny $8,882,65 are spent on personal injury cases. 

The citizens of the city of New York pay out $6,000,000 
in taxes for the purpose of maintaining their judicial system. 
An attorney of that city who has handled 6000 cases in damage 
suits states that 60$ of the work of this system is taken 
up in master and servant cases. This is to s&y that of." this 
$6,000,000 paid for the maintence of the courts,$3,600,000 
is expended for Ithe settlement of negligence or accident 
cases. This attorney says,that in the 6,000 cases which he 
has handled a total of $1,800,000 was paid in settlements or 
indemnities,one half of which was taken by lawyers as fees 
and the other half went to the injured workingman. The city 
of New York,then,spends $3,600,000 in order to collect 
$900,000 worth of compensation. 

Whatever the actual percentage of the business of the 
courts of the country that is taken up by accident cases 
it is certain that there is an element of waste in the 



present method of collection. 
Another evil inherent in the present system of procedure 

is the element of delay. Ifthe injured workingman ever needs 
assistance or indemnity he needs it immediately or at least 
soon aftdr the occurrence of the accident. At this time his 
wages are cut off and the accident brings with it additional 
expenses especially the expenses of medical attendence. The 
family that has lost its bread-winner needs to receive com
pensation immediately after the fatality has occurred and not 
after years of deprivation and suffering have passed by. Yet 
our present system,in the few cases where it does allow com- -
pensation, grants this only after a protracted lawsuit. If the-
injured plaintiff wins, \he wins at the end of months and years 
of poverty,at the end of a time when his most urgent need is 
over. The tables in the appendix illustrate this point very 
clearly. They show that it is seldom that the injured employe 
or his dependents receive compensation in less than.three 
years. One case shown in the Supreme Court table lasted v 
7 years and 9 months from date of injury to final judgement. 
Another lasted 7years and 6months and a third 6 years and 5 
months. The average for this table of the 2Evinvestigated 
cases is 4 years and 3 1/3 months. 

In the table for the Appellate Court the average for 
19 cases of 28 investigated is t3 years and 1 1/3 months. One 
case covered a period of 9years and 6 months,another 6 years 
and 11 months,a third 5 years and 10 months; a fourth 5 years 
and 8 months. 



In Minnesota "Of the 13,019 suits outstanding against 15 
Liability Companies on Dec.31,1907,2,491,or 19$ were for in
juries less than a year old; 4,171,or 36$ for injuries from 
one to two years old; 5,051,or 38$ for injuries between tworii 
and five years old; 723,or 5$ for injuries between five and 
ten years old and 41 for injuries over ten years old. In 
74$ of the cases,therefore,the injury was from one to five 
years old and the family had not yet received compensation." 

Another evil of the present system is that it antagonizes 
the employer and the employe. This,too,is due to its method 
of collection. Mr. Gillette says it is "The greatest disturb
ing factor today between the employer and the employe. I know 
no 

of^more disturbing factor under our industrial conditions to
day than those which flow from and grow out of personal injury 
suits." Miss Eastman says,"The workman,injured while serving 
his employer,through no fault of his own, reasons instinctively 
that he should get some compensation. If his employer does not 
offer to help him,or does not make what he considers a fair 
offer, he Is glad to listen to the hopes held out to him by 
the contingent fee lawyer. The employer,on the other hand, 
instinctively reasons that he ought hot to have to pay for an 
injury to another man which did not result from his fault. He 
may thru* generosity or sympathy, offer to give the injured 
workman something to help him out,but if an outside party 
appears for the injured man,or if the employer is threatened 
with a suit,that puts an end to his feelings of generosity 
and sympathy. He resents the claim as an unjust one, and with 



visions of the jury awarding a large verdict against him, gets 
ready to fight. Prom that time on the injured-workman and his 
employer are enemies. A peculiar bitterness seems to enter in
to thSse contests,as both parties are convinced of the injust
ice of the law and the prejudice of court and jury." When 
the third party,The Liability' Insurance Company takes the 
case in its hands matters are no better. The question is 
then placed on a strictly business basis . The Company utiliz
es every possible delay, employes acute lawyers, and employes 
its full legal rights. The employe is left with no,,kindly 
feelih£.toward his employer. 

Finally the present system fails to prevent accidents. 
The whole reliance on the part of the employer is placed in 
the issue of the damage suit. There is no incentive in the 
present system for the employer to use safety devices and 
precautions in order to prevent accidents. It is cheaper to 
pay liability insurance premiums than to install preventive 
devices• 

The present Employers Liability Law,then,is unsatisfac t-
ory to both parties. It is based on a false theory,the theory 
of negligence and individual responsibility. It frees one 
party from the financial burden ^of injuries;not directly 
incident to thAs party* s negligence and makes the second 
party bear the financial burden of the injuries due to a 
third party*8 negligence and of those due to no one's neglig
ence. It,by making necessary Employer's Liability Insurance 



Companies,attorney fees,and extended litigation,causes a 
tremendisous drain on the industries of our country without 
giving any relief to those who suffer because of industrial 
accidents. It gives rise to a large body of parasitic middle
men,Liability Insurance Company,the contingent fee lawyer 
and the claim agent,who make use of the situation to their 
advantage, feed upon the money paid out by the employer for 
his protection and leave the injured,to whom this money just
ly belongs,empty handed. It antagonizes the employer and the 
employe. It fails to place a premium upon the introduction 
of safety devices and preventive measures. In short,the pre
sent system is inadequate,uncertain,wasteful,unjust and un
satisfactory in all- respects. 

Obviously we need a new system. We need a system that 
will do away with the evils of the present system. We need 
a system which shall make the basis of compensation not 
negligence,for negligence is too difficult a thing to define 
and to locate in the present method of industry,but the fact 
of injury in the course of employment. The expense of keeping 
in repair and the loss in human machinery,the burden of re
pairing and replacing human machinery must be placed upon the 
industry and become an item in the cost of production just 
as the expense of repairing and replacing broken and worn 
out inanimaTê iV*rfow placed upon the industry and forms an 
item in the cost of production. We need a system whose method 
of collection will not be a damage suit,a system that will 
not give rise to extended litigatiom arid the parasitic but 



necessary by-products of litigation,Liability Insurance and 
attorney fees,as well as , the delay and meager chances of re
covery inherent in the'pre&ent method. W£ need a system which 
will not be wasteful but produce the larges&tpossible5 amount 
of efficiency,as well as,a system that will compensate when 
the Heed is greatest. We need a system that will protect all 
workingmen. And last,but not least,we need a system that will 
place a premium upon the introduction of safety devices and 
the use of preventive measures as well as lead to friendly 
relations between the employer and the injured employe. 

In the next two chapters we shall consider the methods 
wKichmBngland and Germany have adopted to meet the needs of 
the present industrial process. 



COMPENSATION--THE METHOD OP ENGLAND. 
Chapter V. 

Having thus seen the need of a better system of taking 
care of our injured,we shall look to our sister nations to 
see what they have done in this matter of social insurance. 
Each of the more important industrial nations has recognized 
the need of a new system of caring for their army of -workers 
and accordingly have adopted the principle of charging to the 
industry the loss of human machinery as well as of inanimate 
machinery. Among the 22 industrial countries that have launch
ed out upon this new principle,to a more or less extent,we 
find three different methods of meeting these contingencies . 
We may call these three representative systems or msthods of 
meeting these needs. One is a system of pure compensation, 
another a system of state insurance and a third a system of 
compulsory insurance,thd the element of compulsion enters into 
all o € them. 

In the first named system the employer is required by law 
to provide compensation according to a scale specified in the 
law,but the law does not require him to furnish any guarantee 
that the compensation will be forth coming when demanded. In 
other words the law fixes the obligation of compensation up
on the employer but does not insure his solvency by requiring 
him to insure or in any other way guarantee the payment of 
the compensation. This system is found in Belgium,Denmark, 
France,Great Britain,Greece,Russia and Spain. Although the 



law in practically all these countries does not require the 
employers to insure, it,nevertheless, encourages insurance by 
relieving the employer of his liability if he does insure. 

In the second system as in the first system the law es
tablishes the individual responsibiltj of the employer.to 
pay compensation but guards against his insolvency by requir-

n 
ing him to take out insurance either in a recognized private 
company or in a state institution,or to furnish a guarantee 
sufficient to cover his responsibility". This system is found 
in Finland,Italy and the Netherlands. 

In the third system "the law requires the employer to 
m 

Insure in a specified manner,or in a specified institution," 
in order to guard against his ̂solvency« This system exists 
in Austria,Germany,Hungary,Luxemburg and Norway. 

England, Hoi land and Germany may be considered as repre
sentatives of these three methods. In this chapter we shall 
consider the first method as represented by England and in 
the next we will devote our attention to the third method 
as found in Germany. 

The English system,the system of compensation without 
insurance,is the result of a gradual growth. At the beginning 
of the Industrial era England left the care of its working -
men-to friendly societies,seeking to Encourage their growth 
by favorable legislation. At this time the principle that 
every one is responsible for his own wrong doing reigned su
preme. The doctrine of "Respondeat Superior"was evolved at 



this time. This doctrine made the employer 'liable for all 
accidental injuries received either by employes or non-employ
es because of the negligence of either the employer or his 
agent. 

In 1837 the Priestly vs.Fowler decision,mentioned in 
chapter 111.greatly modified the doctrine of "Respondeat 
Superiorly setting forth in embryo the fellow-servant doctrine. 
By this principle a non-employe was placed in a more favorable 

7/ 
position than an employe. 

The unsatisfactory conditions resulting from the common 
law led to the introduction of a bill in 1872,following a 
similar bill adopted by Germany in 1871,the appointment of 
commissions to investigate the situation and to the final 
adoption of the bill in 1880. This act lessened the rigor of 
the doctrine of common employment by making the employers 
liable for all accidents caused by defective-works,plant and 
machinery,or by the negligence of persons in authority. 

This act made but a slight advance. It provided several 
"loop-hole8"thru which the employer might evade compensation, 
one of which was the requirement of a report of the employe 
of any defect or negligence of which he might be aware. Fail
ure to do this disbarred him from recovery. The act also al-
lowed the employer to"contract out" of the liability. 

The cesuljt8tbfr>thi8 act were wholly unsatisfactory.lt did 
a 

not cover all accidents but only a comparatively,,proportion 
of those that occurred,estimated one in ten. Fnrthermore,in 
only a small proportion of these did the workmen attempt or 
succeed in enforcing their claims under the act. Only seven 

http://unsatisfactory.lt


7* out of one hundred were compensated. 
Dissatisfaction with this measure led to further agitation 

which resulted in the passage of the Workmen's Compensation 
Act of 1897, This act completely abolished the doctrine of 
common employment in the industries to which it applied. By this 
act England accept^fthe principle of compulsory compensation 
and the principle that the burden of industrial accidents should 
be made to constitute a normal item in the cost, of production. 
By this law England,however,did not merely recognize these 
principles but also the need of determining the amount of com
pensation In advance according to a fixed scale. 

The act covered the rail road industry,factories,mines, 
quarries,engineering work and all construction work of any 
importance. It required compensation for all accidents result
ing in death or incapacity to earn full wages at the aame work 
during at least two weeks,the only exception being "serious"and 
"wilful" misconduct on the part of the employe. The burden of 
proving such misconduct was placed upon the employer. 

The act by a schedule provided the following compensation. 
(1) In case of death and the i employe leaves persons wholly 
dependent on him for support,a sum equal to his earnings in 
the employment of the same employer during the three years 
next preceding the in jury,or a minimum of $730,andaa maximum 
of $1460. 
(2) In case of death and only partial dependents a sum some 
what less. Unless an agreement be reached betweenh&ftebparties 



a court of arbitration fixes the amount. 
Jf3) In case of death and no dependents reasonable medical and 
burial expenses not exceeding $49. 
(4) In case of total or partial incapacity the employe during 
such incapacity,after the second week,recl|eves a weekly benefit 
not to exceed 50$ of the average weekly earnings during the 
preceding year. If the workmen has not been employed so long 
the average weexiy wage for any less period the sum not to 
exceed $4.87 per week. 

The. act provided that the sum alloted as compensation,in 
any case might be invested or otherwise applied as agreed or 
ordered by the arbitrator. It may be deposited in .the Post 
Office Savings Bank,or be used for purchasing an annuity from 
the National Debt Commissioners. 

In order to guard against imposition the employe is examin
ed by a duly qualified practitioner .If the workman is the re
cipient of a weekly benefit he must submit to examination from 
time to time. 

Disputes are settled by an arbitrator.appointed by the 
county court. 

The employe still has the right to sue fnr damages but he 
must choose between the acceptance of compensation as provided 
in the act or siftng for damages. 

The scope of the act was extended by^amendment in 1900. As 
amende^ it e©V£r§ the industries previously mentioned and c 
common or agricultural laborers. It does not include sailors, 
domestics and clerks. Only about five in a hundred of these 



tf 
last named classes were compensated. 

In 1906 the act was extended so as to cover all occupations 
even including domestic servants. This extension of the act 
added about 6,000,000 to the number already protected,making 
a total of 13,000,000 men and women covered by the law. 

Every employe who receives an injury during working hours 
is now intitled to a compensation. Clerks and salaried persons 
who receive an annual salary less than $1217.50 are also corn-
sated. There is no income limit to exclude any class of 
manuafc laborers. The act also classes occupational diseases 
as accidents and requires that they be indemnified as such. 

The schedule of compensation with a few modifications is 
the same as that ofi the act of 1897, In case of death and de
pendents, the sum of three years wagesjminimum $730, maximum 
$1460. If only partial dependents a proportional amount. If 
no diredt dependents medical and funeral expenses ,maximum 
$49. In event of disability exceeding one week in duration 
one half of average weekly wage,including board and lodging, 
maximum $4.87 per week. In caae of permanamis disability the 
compensation is payable weekly throughout life. 

The act reduces the period of waiting from two to one 
week,and provides that if disability lasts longer than two 
weeks the injured may be indemnified for the first week also. 

If the injury is caused by the wilful act of the workman 
he is not entitled to indemnity unless the accident results 
in death or permanent disability. 



The injured employe,however,still has the right to take 
action under the previous measures, the common law,under the 
act of 1886, or the Fatal Accidents Act of 1846. 

Thus we see that under the English system the responsibility 
rests with the employer and the burden of compensation is 
pajlced upon the industries. The law does not require the 
employer to insure nor does it free him from liability if he 
does Insure,except when he insures in stock companies, mutual-
associations of employers,or in friendly societies connected 
with his establishment or industry,to which his employers also 
contribute.The employer must satisfy the Registrar of friendly 
societies that they make coniribhtftensnatrleafefcHegtiaffc to the 
benefits of the act. The employer is relieved,in this case, so 
long as he contributed to the society and it is maintained 
solvent. 

Most of the employers insure in stock companies,These re
port a reduction in litigation since the passage of the new 

•I? 
law which establishes both the fact and the amount of liability. 
The workingmen,however,complain that the settlements are un
fair and that the expense of litigation and adjustment still 
form a considerable item of the companys' disbursements. Up 
to the present time the expenses of management, legislation 
and adjustment have used up nearly one half of the premiums. 

Since all of the previous legislation upon the subject is 
still in force ,legislation must be resorted to to determine 
the relationship of the three laws each based upon a differ
ent principle,the common law,the law of 1880 and the compen-



sation acts.^ 
There is considerable dissatisfaction expressed in regard 

to the workings of the law. The managers of friendly societies 
think the operations of the new law to be unfavorable to their 
societies. They complain that the new law induces persons 
to refrain from becoming members of their organizations since 
these persons reason that if they become disabled it will be 
through industrial accident or disease in which case the em-
ployer must indemnify them and therefore there is no need for 
them to join the friendly societies. They further complain 
that the law causes malingering since the combined indemnity 
under the Workmen's Compensation Act and the benefit of a 
membership certificate of a society may yield a member more 
while disabled than while at work. 

The trade unions,too,are dissatisfied with the act. For 
several successive years the Congress of British Trade Unions 
has passed resolutions demanding cbmpulsory state insurance. 
In advocating this they base their reasoning not upon the 
dconomy of state insurance but upon the expectation that ad-
justments would be fairer and that there would no cases where 
the workingmen,or their families would fail to be compensated 
as they do now because of the insolvency of the employer. 
The trade Unions also say that there is pressure upon the 
employers to discharge aged employes in order to reduce the 
risk of accident and thus the premium rates. 

This is the system know as Compensation;we shall now con-
sider the system usually but wrongly called Compulsory 
Insurance as found in Germany. 



INSURANCE--THE METHOD OF GERMANY. 
Chapter VI. 

Germany has followed a dif f^enttcourse than England. It 
recognized the principle of charging to the industries that 
which properly belongs to them earlier than England and went 
one .step further in the adoption of it than England .did, ̂ t 
not only required the employer to compensate the injured work-
ingman but also to insure the forth coming of the compensation. 
The "German system" consists of three kinds of insurance which 
are interrelated and supplementary to one another. The system 
embraces insurance against sickness,industrial accidents,old 
age and invalidity. Sickness insurance was the first to be 
adopted and is so closely connected with accident insurance 
that in order to understand the latterTwenarastcconsider this 
form of insurance first. 

The passing of the compulsory insurance laws in Germany 
was only the last step in the development of collective care 
for workingmen. Before the passage of these laws the working -
men had various organizations,as trade gilds,associations for 
journeymen,which paid sickness benefits to their members. The 

d 
laws of 1845,1849,1854 encourageAthe development of these 
societies. The latter law by encouraging the establishment of 
sickness,burial and relief societies,gave rise to the"sick 
clubs" and was among the first to make insurance obligatory. 
By it the local authorities had the power to require the 
formation of insurance socities and to require one half of 



costs to be paid by certain classes of employers. Heretofore, 
insurance had been enjoyed only by masters and journey men but 
by this law the factory employe was also given these privileges. 

The development of compulsory insurance first took place in 
the gilds of the mining industry. The oldest laws relating to 
mining show that benefits in the form of doctor's fees and 
pensions were paid to sick or disabled workmen, or to widows and 
orphans. Prussian laws required mine oweners to care for their 
sick and injured employes. Pull wages were allowed to the work
men for a period 6f:about fodr weeks and pensions were to be 
given to widows. 

The law of 1854 placed these miners*associations on a firm
er basis and extended the obligation to form such organizations 
to other occupations. This law is the embryo of the present 
system in Germany. It allows clerks,inspectors and civil e n g i 
neers to voluntarily join the gild. It granted medical attend
ance ,medicines,sickbenef its to the workingman disabled through 
sickness or accidents. If the workingman was permanently dis
abled he received a small income and i<ff he was killed his 
funeral expenses were defrayed,his widow was supported and his 
children educated. The law required both the miners and the 
mine owners to contribute to the common fund,the former being 
limited to a certain percentage of their wages and the latter 
being required to contribute at least one half as much as the 
former. The latter,however,was held responsible for the col
lections of the former's contributions. Upon the mine owner 



also rested the obligation to see that the membership of the 
employe was continued. 

During this time the English friendly societies were intro
duced whose democratic features appealed to the workmen who 
consequently formed voluntary societies in preference to sub
mitting to the above laws. In the course of time these societies 
t o a large extent replaced the gilds. 

In 1876 the friendly societies were given a legal status 
which placed them on the same footing withhAhe gilds. Other 
kingdoms also had passed laws so that the situation in Germany 
toward the end of the seventies was a situation of confusion; 
compulsory and voluntary,national and local organizations ex
isted side by side; some embodied only certain trades,others 
were made up of a mixed membership;some granted only sick bene
fits, others only death benefits,while some granted both;some 
granted invalidity and old age pensions,some restricted their 
benefits to widows and orphans,while others covered all these 
phases of insurance. The amounts of tofene£its,the duration of 
payments and the amount of contributions required also differ
ed . "Everywhere was uncertainty as to the obligation resting 

upon employers" 
Thus arose the need for a better institution whichv was 

given to the workingmen of Germany in 1882 in the form of a 
law which required all workmen and officials employed in mines, 
factories,quarries,etc.whose yearly earnings did not exceed 
$476 to insure against sickness and permitted communes to 



make insurance obligatory upon small masters and mechanics and 
allowed certain other classes to vTJountarily become members of 
the system. 

The sickness insurance law, aiming at mutual insurance and 
self administration,utilized for this purpose the trade and 
local institutions which already existed and formed new organ
izations only to admit members who were not admitted to the 
existing Institutions. Thus eight independent societies for 
sickness insurance were established by the law. The law requir
es these societies to make annual reports and to grant the 
minimum benefits it has established and to invest their funds 
In certain ways. These provisions unite the various organizat
ions into a common system. 

TEe scope of the law has been extended,from time to time, 
both as relates to membership and benefits granted so that it 
now protects 13,000,000 workingmen and grants the following 
minimum benefits to them.fbr a period of 26 weeks whether they 
are disabled because of sickness or accident. 

First,free medical attendance,medicine8 and appliances from 
the beginning of disability;second,a sick benefit equal to 
one half of the daily earnings,beginning the third day of dis
ability and continuing during disability,or in special cases 
free hospital treatment with one fourth the daily wage which 
is paid to the family; third,a funeral benefit equal to twenty 
times the daily wage;and fourth,"sick relief" for women members 
for six weeks after confinement. These minimum benefits may, 



however,be extended by the societies. 
The cost of insurance is borne jointly,except in the Mut-

ual Aid Societies, by the employer and the employe,the former 
paying one third and the latter two thirds of it. The amount 
of contributions is limited to certain percentages of the daily 
wage of ordinary laborers. The employer without remuneration 
must see that all his workmen are insured,keep a record of the 
date of entering and leaving of each of his employes and see 
that the rules of insurance are not violated. 

The system has been directly beneficial to more than one 
half of the German population.lt has defects but these in time 
willbbe corrected. One defect is1 that at present it does not 
include agricultural laborers. An amendment is now being con
sidered to correct its defects. 

Exclusive of the miners' associations whose reports are 
not given in the general annual report of the department of 
labor, the number of societies has increased from 13,942 in 
1885 to 23,232 in 1907; the number of insured from 4,294,173 
In 1885to 11,721,796 in 1907. The number of miners insured 
In 1907 was 758,706 which makes the total number of insured 
in 1907 equal 12,480,502, or, 19$ of the population. 

Passing now to accident insurance we find that the Prus
sian laws very early held that the labor contract impliedly 
imposed upon the master the obligation to care for his dis
abled servant and to pay his medical expenses. The law held 
the employer liable for accidents occuring because of his 
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Own negligence and required him to care for the injured em
ploye until restoration had been effected. 

By the liability act of 1838 Prussia substituted compen
sation for industrial accidents for the antiquated common law. 

As early as 1838 by the liability act of that year Prussia 
adopted the principle of compensating both employes and pas
sengers for industrial accidents occurring on railways and thus 
set aside the antiquated common law in the field of railroad 
transportation. Then followed the laws of '1845,1849 and 1854 
of which we have already spoken. In 1871 thet railroad accident 
law was extended to mines,quarries and factories. But since the 
burden of. proof still rested upon the injured person this law 
only increased litigation and brought hostile relations between 
employer and workmen. Furthermore, the law did grant recovery 
to those injured because of the risks of industry. This unsatis 
factory Condition finally led to the adoption,in 1884,of a 
plan which requires employers, to insure their employes in mut
ual associations of employers,against industrial accidents. 

The law as first passed applied only to the more hazardous 
industries,as mines quarries,excavations,factories and branches 
of the building trades. Supplementary measures extended the 
benefits of the law to other fields. As revised in I960 and 
amended in 1900 and in 1901,the laws now consist of a main 
section which embodies the rules of organization and a number 
of separate measures embracing industrial enterprises,agri
culture and forestry,building,navigation,prisoners,public 



officials and soldiers. At the present time all workingmen 
irrespective of wages and officials not receiving a salary 
exceeding £750 per year are covered by the law. The law may 
be extended to other classes who may at present voluntarily 
become members. 

The employers of the same or allied trades are required 
to form mutual associations in which they must insure their 
employes against industrial accidents. Agricultural laborers 
and those engagedjin state service as railroads and telephones 
are insured in special organizations. 

All the associations thus formed are self-governing bodies 
and are managed by the employers who contribute to their 
maintenance. Theimperial govcrment,however,supervises and con
trols the organizations. Each association classifies the es^-
tablishments of which it is composed into danger classes and 
levies a premium upon each establishment according to its 
danger class. Each association,also,has the power "to enforce 
rules and regulations,to require the use of safety devices 
and appliances,and to report for legal action any employer 
who refuses to insure,fails to pay his premiums,or declines 
to comply with proper requirements. 

The associations are maintained by premiums paid by the 
employer. The assessment is levied by the association of 
which he is a member according to a scale of risks for the 
particular trade,and establishment and according to the total 
amount of wages he pays out. 



The benefits are granted thirteen weeks after the accident 
has happened. It will be remembered that the employer pays 
one third of the cost of sickness insurance. Therefore,in 
justice to him the accidents which occur in his establishment 
are. taken care of by the sick fund for the first thirteen weeks. 
By this means only the more severe accidents come under the 
domain of the accident insurance fund. In case of a fatal 
accident,hbwever,the medical and burial expenses are paid by 
the employer within a week after the accident. Benefits are 
paid monthly in advance. Payments are then made through the 
Post Offices. The Post Offices also advance the amount needed 
out of their banking departments. The mutual associations re
fund these payments to the Post Offices at the end of the year. 

The benefits granted are,first, free medical treatment, 
including medicines, crutches etc .and a cash benefit.ffor part
ial disability this cash benefit is equal to two thirds of 
the impairment of earning power and for permanent disability 
it is two thirds of the WAGES . Instead of the above free 
hospital care and a reduced pension to dependents may be chosen. 
The benefit granted to those permanently disabled may be in*r 
creased to total wages. Second; in case of a fatality a burial 
benefit equal to twenty times the daily wage and a pension to 
the dependents as long as they remain dependent,i.e.to' & ffwidow 
during her widowhood and to a child until it is fottrteen years 

old. This pension varies from twenty percent to sixty percent 
of the yearly wages. 



The amount of compensation,being fixed by the mutual 
association to which the employer belongs, in the first in
stance's in the hands -f thn hnniin of the employers. In case 
of dissatisfaction the claimant for benefits may appeal to 
a board of arbitration. This board consists of two represent
atives chosen by the employers' association,two by the work
men and a state official as chairman. In important cases either 
party may appeal against the judgement of this board to the 
Imperial Insurance Office. This Bureau consists of a president, 
and several superior state officials appointed for life; by the 
emperor, six delegates of the Bundesrath,three representatives 
of employers and three of the employes. 

The whole system centers Attentiontuponopreventive measures. 
The work of prevention and inspection forms a considerable item 
in the managing expenses of the mutual associations. During 
the ten years 1886-1895 the average ratio of total managing ex
penses to total compensation paid was 28,49 per cent. The ratio 
has steadily decreased. In 1907 it was only 16 per eent. If 
the cost of prevention and inspection be subtrated the ratio is 
only 10.2 per cent. 

" The operation of the law has upon the whole been satisfact^-
ory to the German people. There has been^much improvement in 
the efficiency of the workmen,and employers have indirectly 
reaped returns for their compulsory outlay." The workmen,however, 
are dissatisfied with the method of fixing the amount of com
pensation. In place of the employers association fixing it in 
the first instance and appealing from their decision they ad-



vocate the formation of boards of award,consisting of an em
ployer,a workingman and an impartial referee,which shall fix 
the amount at the outset,with appeals to a higher court. Many 
of the employers oppase this plan. 

W *̂ The population of Germany^in 1909 was about 63^000,000. 
n 30,000,000 were gainfully employed. Of these 23,000,000 were 

insured against industrial accidents,13,000,000 against sickness 
and 15,000,000 invalidity and old age. 

The old age arid invalidity Insurance plan was the last to 
be adopted. It was adopted by a law in 1889 which went into 

-

effect in 1891. a more comprehensive law repriced this first 
law in 1899. The law at present requires all wage earners, man
agers, employers, clerks,marine officers and teachers who do not 
earn more than $500 per year,and are over 16 years of age to 
insure themselves against disability(not due to accident) and 
old age. Exceptions are allowed where the risk is covered by 
some other provision. 

An old age annuity is paid to contributors after they have 
reached the age of seventy, and an invalid pension is paid, 
irrespective of age to those who become disabled (otherwise than 
by accident) so that they a re unable to earn more than one;, 
third wages. This phase of the insurance also supplements 
sickness insurance. As has been seen the benefits granted by 
sickness insurance continue only for 26 weeks. For such persons 
who are still unable to work after the 26 weeks have expired 
this branch of the insurance provides a continued sickness 
benefit. 



Contributions must have been paid for at least 1200 we-
weeks be for* an old age annuity is granted and for 200 weeks 
before an invalid pension is paid. 

The Government pays the expenses of administration and 
adds $ 12,50 to each pld age pension per year. The remaining 
cost is borne equally by insured and employers. 

The amount of contributions and pensions are based on the 
average yearly wages in which the insured is engaged. 

Faving thus briefly reviewed the system of insurance in 
Germany we shall now ponsider the progress we have made along 
this line An the United States. 



STEPS IN THE RIGHT DIRECTION. 
Chapter VII. 

In the preceding pages we have seen that the present method 
of carrying on industry in giving rise to a vast number of; in
dustrial accidents demands a legal system which will help the 
injured workingmen,or the dependents of workingmen who have 
lost their lives in the industrial process,to meet the loss 
sustained and which will check the frequency of such accidents 
by placing a premium upon the adoption and utilization of pre
ventive measures. Attention has also been called to the fact 
that the present legal rules,under which the victims of such 
accidents are expected to obtain indemnity for the loss sustain
ed, in giving rise -W to uncertainty,delay, waste and enmity 
are inadequate to meet these demands. To meet the demands of 
the present industrial system and to do away with the evils of 
^jystem of Employer's Liability, the adoption of a new method 
of granting indemnity,*.he granting of compensation upon a differ
ent basis than that of negligence is necessary. The method 
which we must adopt is the method employed in other industrial 
countries, the method of. charging to the industry in the first 
instance and ultimately adding ^b<Hhe cost of production the 
loss due to industrial accidents. Attention has been called 
to the method of compensation as found in England and the 
method of obligatory insurance which exists in Germany. 



It now remains for us to consider the progress the United 
States are making in the direction of adopting this principle 
of compensating all industrial accidents without regard to 
negligence except such as may have been pupopreiyabrought about 
by the one who suffers the injury. 

Attempts have been made by the Federal government and by 
most of the states to change and modify some of the objection
able elements of the common law especially with respect to 
the hazardous employments. These attempts,however,have been 
confined to the passage of various laws "affecting railways 
and other carriers of persons exercising special privileges 
upon governmental functions" and have chiefly dealt with such 
matters as the fellow-servant doctrine,safety appliances, 
comparative negligence and the like."Laws have been enacted 
imposing duties in the nature of police regulations such as 
making it the duty to fence elevator shafts,cover dangerous 
machinery,"provide fir©-escapes,demanding boiler inspection, 
requiring mine regulation, "limiting the ages of child-labor, 
the hours of labor for men in hazardous occupations,the hours 
of labor for women,requiring inspection of mines and machinery 
and others like these. 'But until very recently no serious attempt 
has been made to change the basis of recovery from a theory of 
negligence and individual responsibility to a principle of 
making the loss due to industrial accidents a necessary charge 
of the industrial process. 

We have made but little progress in requiring rapoufcaoof 
industrial accidents and as a result we know but little about 



them. The Federal government 'requires all common carriers to 
report accidents to the Interstate Commerce Commission. A few 
of the states,also,require the report and investigation of 
accidents,as Alabama,Connecticut,Massachuetts,New York, South 
Carolina and Vermont. 

The principle of oompensation,however,has been advocated 
in this country for several years. The New York Labor Bureau 
has advocated it in various articles of its bulletins for a 
period of about ten years. The first compensation bill in this 
country was a b^ll introduced in the New York Legislature in 
1898. The bill provided that the employe rand employe might 
contract for compensation. Having failed to pass,this bill was 
taken up by the Illinois Employers' Liability Commission and 
introduced into the Legislature of Illinois in 1905 where it 

tf 
also failed to pass. 

In 19o2 Maryland passed a sort of compensation law which 
made employers in certain industries liable for the death of 
their employes thru the negligence of the employer or any 
fellow-servant and providing for the escape of* this liability 
by allowing the employer to pay a certain sum per employe to 
the State Insurance Commissi&ner. The employer was allowed to 
keep back one half of the cost from the wages of the employe. 
The Insurance Commissioner was to pay $1000 to the dependents 
>f a workman killed in industry. The act was declared uncon-
ititutional by the Court of Common Pleas of Baltimore on the 
grounds that it invested the Insurance Commissioner with 
judicial powers. The case was not carried to a higher court. 

o: 
3 



A compulsory insurance measure applying to miners Went 
into effect in October 1910, in the State of Montana.^ 

In September 1910 the State of New York passed a compensa
tion law,modeled after the English law of 1897 and applying 
only to certain hazardous employments. This law however has 
been declared unconstitutional by the highest court of the 
state from which decision there is no appeal. This decision 
was rendered on the grounds that it violates the "due process 
of law"clause in the constitution.of the state. The court 
holds that a compensation law cannot be defended under the 
police power of the constitution as it"does nothing to conserve 
the hen 1th,safety,or morals of the employe and imposes 
upon the employer no new or affinitive duties or responsibili-
ties in the conduct of his business." It had been hoped by 
those who framed the law that It might be upheld under the 
police power but now some other basis must be found. The court 
suggested the amending of the constitution^and a concurring^ 
suggests that it might be possible to uphold such a measure 
tinder the taxing power of the state and nation. 

Compensation laws have recently been adopted by the states 

of New Hampshire\nd Washington?"-^ A*&f-™^> 
A number of states,as Illinois,New York,New Jersey,Minne-

sota,Wisconsin,Connecticut,Maine ,Massachuetts,Ohio,Michigan, 
Missouri and Washington have commissions studying and invest
igating the problem. Several joint conferences have been held 
by annumber of these commissions. In December 1910 a conference 



was held in Chicago where nine states were represented. The 
fundamental points that should be covered by legislation upon 
the subject and upon which there should be uniformity were 
discussed.at this conference. The conclusion was reached that 
such legislation should include all employments j that all in
juries should be covered without regard to negligence,except 
injuries purposely brought about by the employe;that all per
sons engaged in the industries should be included;that com
pensation should be paid in installments; that the length of 
the waiting period shall be two weeks;that employers may sub
stitute voluntary schemes if such schemes cover all the points 
of the law;that disputes shall be settled by a board of arbi-
tration;that the scheme shall involve compulsory state insur
ance,or,if this is impossible.compulsory compensation;and that 
all laws conflicting with the new measure shall be repealed. 
The amount and duration of compensation was also fixed by the 
conference so as to produce as much uniformity as possible. 

Although the importance of such uniformity is recognized 
there are difficulties in the various states which prevent 
the passage of certain measures without modification. The re-
ports of (the commissions,therefore,vary in the legislation 
which they recommend. 

These differences arise because of the difficulty of con
forming in every respect to the constitutions of the various 
states which it is well known differ among themselves. Because 
of the "differences of opinion as to the effect of certain 
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constitutional restriction as to what form of the compen
sation law is the ideal,and as to the expediency of changing 
the law immediately to the ideal,or moving toward it by 
gradual steps." ^ 

There is great variation in the scope of- the measures 
adopted or proposed.-The arguments for compulsory compensation 
apply especially to the more hazardous employments. Many of 
the European laws apply only to these industries as did the 
English law of 1897 . Believing that a method of gradual ap-
proach is the better,some of the plans cover only hazardous 
industries. Others, again,because of the difficulty of class
ification have a much broader scope. It is however recognized! 
that some limitation is necessary but there is variation in the 
limitations adopted by the various commissions. Some have made 
their bills applicable only to'the employers trade or business'' 
as Illinois and Wisconsin,others except only "casual labor" as 
New Jersey and others, again(exempt small employers as Massa-

11 
chuetts. 

Variation is also found in the extent to which the proposed 
or adopted measures hold an employer,*BiobSither by election or 
compulsion comes under these measures,liable according to the 
old liability of damages for negligence. According to tba. 
the theory of compensation the employer should be liable for 
damages"only for accidents due to his wilful misconduct." But 
it is thought that it will be considered unconstitutional to 
deprive an employe of the right to recover damages for injuries 
due to the employers fault. Some of the state considering this 



objection unsound relieve the employer of all liability,others 
avoid the difficulty by leaving"the employer liable under cir
cumstances where he would have been liable at common l a w " * w M ^ 
others avoid it by making liability a matter of contract , 
others aga±» allow the employe to elect under which system 
he will be compensated. 

Another difference is seen in the elective or compusory 
features of the adopted or proposed measures. In Illinois, 
Wisconsin and New Jersey an "elective compensation lawM&nd in 
Massachdetts and Minnesota a"compulsory compensation law" is 
proposed. The law recently declared unconstitutional in New 
York was also a compulsory compensation law. Washington has 
adapted and Ohio proposes a compulsory insurance law. The 
reason for an elective compensation law is doutft about the 
constitutionality of a compulsory law. It Is the idea in the 
elective compensation laws, to increase the liability of the 
employer under the law of negligence to such an extent as to 
force him to choose compensation instead of Employers'Liab
ility. The reason gor auch an elective system is to avoid the 
question of constitutionality which might be raised against 
a compulsory measure. The compulsory measures,on the other 
hand have been framed upon the belief that the constitutional 

objections toward Jrt are unsound. The Ohio and Washington 
A 

bills, on the other hand^ go one step farther, they not only 
compel the payment of compensation for injuries due to indus4r 
trial accidents but also compel the employers to insure the 



payment of such compensation. 
This brings us to the question as to which is the better 

system a compulsory compensation system or the compulsory 
compensation plus compulsory insurance system,the former being 
the method of England and the latter the system of Germany. 

The German system is generally esteemed to be the best . 
since it not only requires the payment of compensation but also-
makes provision that such compensation will be paid. It guards 
against the insolvency of the employer. 

Under the system of England the payment of the compen
sation is not guaranteed. The employer is left to himself,he 
may insure or he may not insure,as he chooses. But in order 
to guard arainst insolvency he must insure against his liability 
to pay compensation just as the employer in the United States 
now insures himself against his liability for damages for 
negligence. If this system were adopted in this country the 
employer in order to avoid bankrupt\cy,which a fire or an ex
plosion or the like would doubtless bring with them-if a number 
of fatalities occurred, or in the case of the small employer 
one or two fatalities might bring the same result,must insure 
himself Against his liability as he dd>es under the present 
system. Now the definite obligation to pay compensation will 
without doubt raise the premium rates of insurance companies. 
Fully fifty percent of these premiums will be used up in the 
payment of running expenses and to make up the profits of the 
companies. This means that the industries which become subject 
to the law will be placed under a double tax,a tax to meet the 



amount actually paid out as compensation and a tax of 1 0 0 % 

more to defray the managing expenses and make up the profits 
of the liability companies. 

The system of compeftsation plus compulsory insurance ,on 
the other hand, avoids this defection. By requiring the employ
er to insure this kind of a law guards against the insolvency 
of the employer and insures the forth coming of the compen
sation to the employe. By requiring insurance in mutual 
associations Employers engaged in the same industry the element 
of profit,the necessity of agents and the like is eliminated 
and the running expenses are consequently reduced. In Germany 
these managing expenses as we hawe seen were only a little over 
10< in 1907. 

It is obvious that the system of compensation without com
pulsory insurance will not do away with all the evils of the 
present system of Employers'Liability. It does reduce the un-
certainties to certainties,except where the employer does not 
Insure,but it does not do away with the element of waste which 
we have seen to be such a large factor in the present system. 
It is very probable that instead of even, reducing this element 
of waste to lower terms it will only raises it to still higher 
denominations. This system merely gives rise,or perhaps it were 
better to say it merely perpetuates the existence of a large 
number of middle-men who seek to profit by an artificially 
created situation. 

In regard to the prevention of accidents,the system of 



insurance is also superior to the system of compensation. 
The liability companies will without doubt attempt to reduce 
the number of accidents but the competition to which they 
would be subjected would prohibit them from enforcing pre
ventive measures to any great extent by high premium rates. 
Insurance in mutual associations of employers,on the other hand, 
would be effective in this field,as they have shown to be in 
G-ermany, 

It is generally agreed by those who have studied the problem 
that the system of compulsory insurance is the best system. 
This system will reduce the uncertainties of the present system 
to certainties,it will do away with the great element of waste 
inherent in the present system, it will pladee&he two parties 
of the labor contract upon friendly terms,in short it will 
do away with the ills of the present system of Employers' 
Liability. 

Furthermore,it seems that England/too/will ultimately have 
to adopt this system of compulsory insurance,for already mtieh 
dissatisfaction has been expressed in regard to it by the labor
ers. The British Trade Union Congress has for several years 
passed resolutions demanding compulsory state insurance. 

Now if the system liae: nott.proved to be satisfactory in 
England there is, no needofovhgswto repeat the mistakes of that 
country. We might as well) prof it by that experience and adopt 
a system from the beginning that will avoid the evils of the 
system of England. If the principle of compensating industrial 



accidents Isnright,just and to the best interests of the people? 
as we have reason to believe it is,it certainly ought to be 
accomplished in the best way possible,both as regards the* 
employer and the employe. The only difficulty in adopting such 
a system seems to be the doubt as to its constitutionality. But 
it seems,as is shown by the experience of New York,that this 
difficulty is also paramount in the adoption of the other system. 
Perhaps it is as hard to secure the ene as It is to secure the 
other. It might be well .however to act upon the suggestion con
tained in a concurring opinion to the New York decision and try 
to establish a system of compulsory insurance basing its 
constitutionality upon the taxing power of the state or nation, 
instead upon the police power. 

We conclude that the present industrial process,by, giving 
rise to numerous fatal and serious accidents, places the work-
ingmen in a position where they need protect!on,both financially 
and in the way of accident prevention;that the present Employer's 
Liability laws,though designed to meet these demands,by giving 
rise to uncertainty,delay,waste,enmity and by not covering all 
cases are inadequate to meet these needs;that these evils can 
only be corrected by a system of compulsory,or obligitory in
surance and that such a system should be adopted by the United 
States. 



Tables 7,8,9and 10 show the cause and nature of the 
injuries which have come before the courts of Illnois and 
were investigated by the 111. Commission. They show the 
date of injury and the time of recovery, the general result 
of the trial,the frequency of appeals, a number of reversals, 
the number* of attorneys engaged and the amounts recovered. 
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master and servant cases shown in published reports. 



TABLE £ CASES IN ILLINOIS APPELLATE COURT.(28 cases, 
ll/08to3/10, the last master&servant casesshown in rpts.)* 
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TABLE # GASES IN ILLINOIS JSPfS^Ts™"-• (Continued) 
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TABLE? CIRCUIT COURT CASES. (36 cases as they appear in 
chronological order in the files of the court.)* 
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TABLE 7 CIRCUIT CORT CASES.(continued .) 
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TABLE fP COOK COUNTY,ILL..SUPERIOR COURT CASES.* 
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Table/j^Cook County Superior Court cases-(continued)* 
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#The table shows the 40 cases as the appear in Chronological 
order in the files of the court. 
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