
The Kansas Revised 

~ l m i t e d  Liability Company Act 
By Edwin W. Hecker, Jr. 

Introduction 
he limited liability company LLLL, ~ U L I I I  UI businesa ~ ~ ~ a l l i z a t i o n  has become a popular alternati. T 

incorporation1 because it offers participants limited liability for business obligations; broad flexibility 

regard to ownership and management structure; and classification as a partnership for tax purposes, 

resultant conduit treatment of items of income, gain, loss, dedi )r  redi it.^ Kansas was the fourth sl 

in the nation to adopt legislation authorizing LLCs when it enac Kansas Limited Liability Company 

(KLLCA) in 1990.3 During the period from 1991 through 1998, gislature amended the KLLCA in ev 

year except 1992.~ The result was a statute with a diverse ancc onsisting principally of the Florida ; 

Wyoming LLC  statute^,^ the Uniform Partnership Act, the Uniform Limited Partnership Act, the Revi 

Uniform Limited Partnership Act, and various corporate sources. 

In 1999, Kansas replaced the KLLCA with completely new legislation, the Kansas Revised Limited Liab 

Company Act (KRLLCA),~ effective January 1, 2000.7 The KRLLCA is patterned on the Delaware Limi 

Liability Company Act (DLLCA),8 thus continuing the parallelism in the business laws of the two st: 

begun with their corporation codes. This article will provide an overview of the KRLLCA, comparing arlu 

contrasting, where appropriate, the prior law under the KLLCA. It will consider the following general topics: 

organization; operation; organic changes; dissolution and winding up; and foreign LLCs. 
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I. ORGANIZATION 

A. General Requirements 

1. Who May Form 

Any person may form a Kansas LLC by executing and fil- 
ing articles of organization with the Secretary of State.9 An 
LLC need only have one member,1° and there is no require- 
ment that the person forming the LLC be a member. 
"Person," as used throughout the KRLLCA, is broadly 
defined as a natural person, a partnership (general or lim- 
ited, domestic or foreign), limited liability company 
(domestic or foreign), trust, estate, association, corporation, 
custodian, nominee, or any other individual or entity, either 
in its own or in a representative capacity.'' 

2. Name 

The name of an LLC must include the words "limited lia- 
bility company" or "limited company" or the abbreviation 
or designation "LLC" or "LC."12 Under prior law, if such a 
designator was not used, actively participating or know- 
ingly acquiescing members were personally liable for any 
loss caused by the omission.13 This provision was out of 
step with the law governing other business organizations,14 
and has been eliminated by the KRLLCA. 

An LLC's name also must be distinguishable from the 
names of other business entities organized or qualified to 
do business in Kansas. This requirement, however, may be 
waived in writing by the other business entity.15 

Finally, the KRLLCA explicitly validates a practice that is 
especially, but not exclusively, useful to professional LLCs 
by permitting a name to include the name of a member or 
manager.16 The statute also authorizes the use of "com- 
pany," "association," "club," "foundation," "fund," "insti- 
tute," "society," "union," "syndicate," "limited," "trust," or 
their abbreviations.17 

3. Registered Ofice and Resident Agent 

The KRLLCA continues the requirement that each LLC 
maintain in Kansas a registered office (which need not be a 
place of its business) and a resident agent at that office.18 
However, it liberalizes the class of persons who may serve 
as resident agent to include the following: an individual 
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Kansas resident; a Kansas corporation, limited partnership, 
limited liability company, or business trust; a foreign corpo- 
ration, limited partnership, or limited liability company 
authorized to do business in Kansas; or the limited liability 
company itself.19 

The KRLLCA also replicates, with only minor stylistic 
changes, the KLLCA's provisions concerning a change of 
the registered office by the resident agent; resignation of 
the resident agent, with or without appointing a successor; 
and the death or move of a resident agent.z0 The only sub- 
stantive change is the addition of a provision permitting a 
resident agent to change its name, as well as the registered 
office, by filing a certificate to that effect with the Secretary 
of State.21 

4. Permitted Businesses or Activities 

Under prior law there was some doubt whether an LLC 
could be organized on a nonprofit basis, or whether it 
could be organized to engage in nonbusiness ac t iv i t ie~.~~ 
The KRLLCA removes this doubt by clearly providing that 
an LLC "may carry on any lawful business, purpose or 
activity, whether or not for profit . . . ."z3 Thus, for exam- 
ple, charitable organizations, unions, and social groups all 
are free to utilize the LLC form. 

Banking and insurance are excepted from this broad 
authorization, as are any other businesses or activities 
"specifically prohibited by law."z4 Chief among the latter 
are the restrictions, and exceptions thereto, on ownership 
or leasing of agricultural land.25 

Finally, the KRLLCA carries over, nearly verbatim, 1998 
amendments to the KLLCA that were enacted to eliminate 
confusion about the ability of licensed professionals to 
practice in the LLC form.26 ~ h e s e  provisions make clear the 
ability of an LLC to exercise all powers exercisable by a 
professional association or corporation, including specifi- 
cally the power to employ professionals to practice a pro- 
fession, and subject to the restrictions applicable there t~ .~ '  

5. Powers 

The KRLLCA replaces prior law's exhaustive list of spe- 
cific LLC powers28 with a general statement that an LLC has 
and may exercise all powers and privileges granted by the 
KRLLCA, any other law, or its operating agreement, along 
with any incidental powers, insofar as necessary or conve- 
nient for its business, purposes, or activitiesz9 
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6. General Filing and Signature Requirements B. Articles of Organization 

The original signed copy and a duplicate copy (which 
may be either signed or conformed) of 
an LLC's articles of organization or any . . . any other certificate to be filed pursuant to 

signature on a the KRLLCA must be filed with the 

filed Secretary of State. If the document 
conforms to law, and if uired 

document may filing fees are paid, the ry of 
State must certify that t ment 

be afacsinz11e9 has heen filed 1 sing the word 
a conformed, "filed" and the ( hour of filing 

or an on the original; ndex the orig- 
inal; and certify ~ I I L L  ~ ~ ~ d r n  the dupli- 

ek?Ctr~niCal@ cate to the person who filed it. Absent 
actual fraud, the Secretary of State's tranSmi'ed endorsement is conclusive evidence of 

signature. the date and time of the document's 
filing.30 

Unless otherwise provided in an 
LLC's operating agreement, the operating agreement and 
any filed document may be signed by an attorney-in-fact or 
other agent, whose power of attorney or other authoriza- 
tion need not be in writing; need not be sworn to, verified 
or acknowledged; and need not be exhibited or filed with 
the document. A written power or authority, however, must 
be retained by the LLC.jl Moreover, any signature on a filed 
document may be a facsimile, a conformed, or an electroni- 
cally transmitted signature.32 Although no filed document 
need be sworn to, execution constitutes an oath or affirma- 
tion under penalty of perjury that, to the best of the per- 
son's knowledge and belief, the facts stated in the docu- 
ment are true.j3 

Any document may be filed by "telefacsimile communica- 
tion," which is broadly defined as the use of electronic 
equipment to send or transfer a document.j4 Any document 
properly so filed is effective on its filing date.35 The 
KRLLCA eliminates the requirement of prior law that a tele- 
facsimile filing be followed by an original paper filing 
within seven days,36 a requirement that had become noth- 
ing more than a trap for the unwary.37 

1. Content 

An LLC is formed by filing with the Secretary of State arti- 
cles of organization, a document similar to a corporation's 
articles of incorporation or a limited partnership's certificate 
of limited partner~hip.3~ The required contents of the arti- 
cles have been reduced to a bare minimum, consisting only 
of the following: (a) the LLC's name; (b) its resident agent 
and registered office; and (c) if the LLC is organized to 
engage in a licensed profession or professions, each such 
p r o f e ~ s i o n . ~ ~  Thus, it is no longer necessary, as it was 
under prior law, to include a statement of when the LLC 
will dissolve; identification of its business or activities 
(unless it is a professional LLC); provisions regarding the 
admission of additional members; a statement regarding 
management structure; and a list of members or managers, 
as the case may be.40 

The prior law also expressly permitted the articles of 
organization to include: 
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any other provisions, not inconsistent with law, 
which the members elect to set out in the articles 
of organization for the regulation o f .  . . internal 
affairs . . . , including any provisions which . . . are 
required or permitted to be set out in the operating 
agreement. . . .41 

Although the KRLLCA does not specifically address inclu- 
sion in the articles of matters that otherwise would appear 
in the operating agreement, its permission to set forth in 
the articles "any other matters the members determine to 
include therein"42 certainly is broad enough to support that 
result. 

2. Execution and Filing 

The articles of organization may be signed by any "one 
or more authorized persons,"43 with no requirement that 
the person be either a member or manager of the LLC. The 
articles must be filed with the Secretary of State, along with 
a filing fee of $150.44 The LLC will be considered formed 
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and existing as a separate legal entity upon such filing or at A certificate of amendment must be executed by an 
any future effective date (which cannot be more than 90 authorized person,53 be filed with the Secretary of ~ t a t e , 5 ~  
days after the filing date) specified in the articles.45 If the and be accompanied by a fee of $20.55 Amendments are 
LLC is organized to exercise the powers of a professional effective upon filing or as of a speci- 
association or corporation, it also must file with the fied future effective date, which can- me fact that t 

Secretary of State a certificate from the appropriate licens- not be later than 90 days after their fil- 
ing body that each member is licensed to practice the pro- ing date.56 
fession and that the LLC's name has been approved.46 An inaccuracy in the articles of orga- organization 

The KLLCA affirmatively prohibited an LLC from transact- nization also may be corrected by fil- 
ing any business, except business incidental to its organiza- ing a certificate of c0rrection.5~ A cer- 
tion or capitalization, prior to filing its articles of organiza- tificate of correction is subject to the the Secretary p. 

t i ~ n . ~ ~  The penalty for violation of this prohibition was joint same requirements as a certificate of 
and several personal liability for the obligations of the busi- amendment with respect to  
n e s ~ . * ~  These provisions created the prospect that individ- execution,58 filing,59 and fee.60 Unlike 
ual damage awards might be imposed on good faith, inno- a certificate of amendment, however, a 
cent members of a belatedly or defectively formed LLC in certificate of correction is retroactively 

constitutes 
favor of third parties who never bargained for or relied on effective as of the original filing date notice that the 
such liability when dealing with the LLC. They have wisely of the articles or other certificate being entivformed I 
been eliminated by the KRLLCA. corrected, except as to persons sub- 

stantially and adversely affected by the an LLC; . . - 
3. Notice c~r rec t ion .~~  

As another alternative, multiple 
The fact that articles of organization are on file in the errors, inaccuracies, and defects can be remedied by filing 

Secretary of State's office constitutes notice that the entity completely new and corrected articles of organization (or 
formed is an LLC, and also is notice of all matters stated in other certifi~ate).~~ Once again, corrected articles (or other 
the articles that are required to be so stated.49 Because the certificate) must be executed by an authorized person63 and 
required contents of the articles have been reduced to min- filed with the Secretary of Like a certificate of cor- 
ima, the primary importance of this provision is merely to rection, a corrected certificate is retroactively effective as of 
charge the public with notice that the business is a limited the original filing date of the document being corrected, 
liability en te rpr i~e .~~  except as to persons who would be substantially and 

adversely affected.65 In contrast to a certificate of correc- 
4. Amendments, Corrections, and tion, however, the filing fee for a corrected certificate is 

Restatements determined by the fee applicable to the document being 
corrected,66 which in the case of articles of organization is 

An LLC's manager, or if there is no manager, then any $150 rather than $ 2 0 . ~ ~  
member who becomes aware that any statement in the arti- If articles of organization have been amended several 
cles of organization was false when made or that any mat- times, and retroactive correction is not called for, but inte- 
ter described has changed, making the articles inaccurate in gration into a single document is desired, the LLC may file 
any material respect, must promptly amend the articles.51 restated articles of organi~ation.~~ Restated articles may also 
The articles may also be amended for any other proper further amend the articles of organi~at ion.~~   he above- 
purpose.52 described execution and filing requirements apply to 

43 IU I I-7673(b) UDD L I - I ~ ~ O ( D ) ,  (c) Inere is a $20 filing 
46 Id 17-7678(D Prc 

required to file a slmi 
reports Id 17-7668(h) 

47 K S A 17-7609Cb) (repealed 2 Id 17-7674(a), - 7 6 7 8 ~  
48 Id 17-7621 (repealed 2000) Id 17-76,136(a)(l)(~) 
49 K S A 1999 Supp 17-7679 I Id. 17-7674(d), -7678(b) 
50. See zd 17-7673(a) But see $6 31scussed in text at no Id 17-7678(b), -7683(a) 

270-84, znfra Id 17-7676(a) 
51 K S A 1999 Su[ 4(b) A misplaced comma in tne >:, Id 17-767 :a) 

statutory text mlght to believe that the materiality 60 Id 17-76, ) 

requirement applies on1 ents that were originally correct but 61 Id 17-768 
that have become incorrect due to a change In circumstances This 62 Id 17-768 
reading wou Id 17-7676(a), -7683(b) 
they were ~n Cb) 
lntended Cc 
llmlted partn 

Recall that an LLL resluen~ dgenc may Lndnge me resluent age1 
n .ss of the LLC's registered office, or resign a 
a1 )iclent agent all by filing w ~ t h  the Secretary 
SI : the change The filing of such a certificate 
the r e s ~ d e n t  agent 15 e q u ~ v a l e n t  t o  a m e n d ~ n g  the artlcles ,. 

ame, chang 
?point a su 
:ate a certif, 

Id require c 

accurate a1 
7mpare K.5 
ership). . r r n , .  

,e the addrc 
Lccessor res 
icate stating 

)p. 17-767 
cause one 
y to statem 

%en immal 
5 initio. Th 
).A. 56-1al' 

.erial inacci 
is probably 
j2(b) (duty 

lracies to t 
is not wh: 
to amend 

xior law wt 
1999 annl 

)e correctec 
3t the draft 
certificate 

orgal 
ere fee. . 
ual 52 

53 
<A 

1 if 63 
ers 64 
of 65 

66 
I- 

. Id. 17-767 

. Id. 17-768 
1. Id. 

7 ,  4 -  -, . 1u. 1 I-IU. 



restated articles.70 The filing fee is $20.71 Restated articles 
supersede the original articles and all previous amendments 
as of the filing date or future effective date of the restated 
articles.72 The original effective date of organization, how- 
ever, remains ~naffected.~3 

member;82 standards governing members' access to infor- 
m a t i ~ n ; ~ ~  management norms;84 selection, admission, and 
termination of managers;85 the status of a person who is 
both manager and member;86 delegation of managerial 
powers;87 liability for capital  contribution^;^^ allocation of 
profits, losses, and  distribution^;^^ rights and obligations 
regarding distributions;9O and dissolution, winding up, and 
liquidation di~tributions.9~ 

C. Operating Agreement . . . legislative " 
Unlike the articles of organization, pbilosOpb~ an LLC'S operating agreement is a pri- The operating agreement may be entered into before, 

thatgives the vate, internal document rather than a concurrently with, or after the filing of the articles of orga- - 
publicly-filed one. It is analogous to LLCform One corDorate bv-laws or a limited oartner- 

nization. Regardless of when it is entered into, it may be 
made effective as of the time of formation of the LLC or at 

of its three ship's partnership agreement. Like the 

most latter, it has assumed ever greater sig- 
nificance as the required content of 

important the organization's publicly-filed docu- 

such other time as it may provide.g2 
In order to facilitate admission of new members, the 

KRLLCA permits a written operating agreement to provide 
that a person may be admitted as a member and become 
bound by the operating agreement without executing the 
agreement if the person or the person's representative com- 
plies with the conditions for membership and requests that 
the LLC's records reflect the admission.93 Of course, a mem- 
ber may sign an operating agreement, either personally or 
by a repre~entative,~~ but the statute affirmatively states that 
an operating agreement is not unenforceable by reason of 
it not having been signed.g5 

The KRLLCA further broadly states that its policy is to 
give maximum effect to freedom of contract and to the 
enforceability of operating agreementsg6 More specifically, 
it provides that to the extent a member, manager, or other 
person has duties and liabilities, including fiduciary duties, 
to the LLC or to another member or manager, such duties 

features-- 
flexibility. 

ment has systematically been reduced 
by the legislature. 

The KRLLCA broadly defines "oper- 
ating agreement" as "any agreement, 
written or oral, of the member or 

members as to the affairs of a limited liability company and 
the conduct of its business."74 The requirement of prior law 
that an LLC have an operating agreement75 has been elimi- 
nated, but it is clear that no LLC should fail to have one. 
The reason is that the KRLLCA, continuing and extending 
the philosophy of its predecessor, is largely a set of default 
rules, subject to change by the operating agreement. It is 
this legislative philosophy that gives the LLC form one of its 
three most important features--flexibility. For example, the 
following matters may be affected by provisions in the 
operating agreement: business transactions of members and 
managers with the LLC; '~ indemnifi~ation;~~ approval of 
mergers, consolidations, and  conversion^;^^ appraisal 
right~;~9 assignment of LLC interests and admission of mem- 
b e r ~ ; ~ ~  classes, voting, and other rights of members and 
managerq81 the effect of bankruptcy on a person's status as 

and liabilities may be expanded or restricted by the operat- 
ing agreement.97 Furthermore, any such member, manager, 
or other person acting under an operating agreement will 
not be liable for good faith reliance on the agreement.Y8 
Whether these provisions will be viewed as a carte blanche 
for outright contractual repeal of fiduciary duties remains to 
be seen.'? 
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Jurisdiction over actions to interpret, apply, or enforce 
the operating agreement, or the duties, obligations, and lia- 
bilities of members, managers, and the LLC inter se, is 
vested in the district court.100 The KRLLCA also invites the 
operating agreement to include self-help penalties or con- 
sequences with respect to a member or manager who fails 
to comply with the agreement or at other times or upon the 
happening of other events specified in the agreement.lo1 

If a member fails to make a required contribution of ser- 
vices or property, the LLC has the option of requiring the 
member to contribute cash equal to the amount of the 
agreed value of the contribution that 
has not been made. This cash option Unless the 
is expressly stated to be in addition to, 
and not in lieu of, other remedies, operating 
such as specific performance, that may agreement 
be available to the LLC in a particular 
case.l1° It will be most useful in cases provides 
in which a member fails to perform otherwise, a 

D. Capital Contributions 

promised services for reasons that oth- 
erwise would excuse ~er fo rmance  member's 1. Form and Necessity - ~ 

under general contract law. obligation to 
In addition to judicial enforcement, 

the KRLLCA specifically authorizes an 
make a 

LLC'S operating agreement to impose contribution 
penalties or consequences on a mem- 
ber who defaults on an obligation to 

may be 
make a capital contribution. These compromised 
penalties or consequences include, but 
are not limited to, the following: 

or waived 
reducing or eliminating the member's only by 
interest in the LLC; subordinating the unanimous 
member's interest to those of nonde- 
faulting members; forced sale of the consent of the 
member's interest; forfeiture of the other 
member's interest; lending by other 
members of the amount necessary to members. 
meet the commitment; or valuation of 
the interest by formula or appraisal 
followed by sale or redemption of the interest.lll 

Unless the operating agreement provides otherwise, a 
member's obligation to make a contribution may be com- 
promised or waived only by unanimous consent of the 
other members.'12 Even if the other members have waived 
or compromised the obligation, a creditor who extended 
credit to the LLC during any period the obligation was 
reflected in the operating agreement may enforce the origi- 
nal obligation to the extent that the creditor reasonably 
relied on the obligation in extending credit.113 

A member's contribution to the capital of an LLC may 
take the form of cash, property, services rendered, or a 
promissory note or other obligation to contribute cash or 
property or to perform services in the future.'02 This 
explicit validation of obligations to contribute cash or prop- 
erty or to perform services in the future represents a clarifi- 
cation, if not downright liberalization, of prior law that 
should be especially useful to asset-poor service mem- 
bers.1°3 It also reconciles the LLC statute with that applica- 
ble to limited partnerships.lo4 The KRLLCA goes even far- 
ther, however, and provides that a person may become a 
member and may receive an LLC interest without making 
or even being obligated to make a contribution.lo5 Thus, if 
the other members are willing to allocate a profits inter- 
estlo6 to a service member who is unwilling to make a firm 
contractual commitment due to concern about possible 
future inability to perform, or any other reason, they may 
do so under the KRLLCA. 

2. Liability 

If a member does become contractually committed to 
contribute cash or property or to perform services in the 
future, unless the operating agreement provides otherwise, 
the member will be obligated to fulfill that commitment 
even if he or she is unable to perform because of death, 
disability, or any other reason that might or might not oth- 
erwise excuse performance under general principles of 
contract law.lo7 Moreover, usury will never be a defense.lo8 
A conditional obligation to make a contribution, however, 
including a contribution payable on a discretionary call, 
may not be enforced unless the condition has been satis- 
fied or waived.1°9 
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E. LLC Interests as "Securities" 

1. Federal Law 

recognized that there may be exceptions to this proposi- 
tion, in which a general partner is in law or in fact merely a 
passive investor. The Williamson court gave three exam- 
ples, as follows: (1) the partnership agreement delegated 
controlling power to a managing partner or partners and 
left so little power in the hands of the other partners that it 
distributed power as would a prototypical limited partner- 
ship; (2) a particular partner was so inexperienced or 
unknowledgeable in business affairs that he or she, in fact, 
was incapable of exercising a partner's powers; or (3)  the 
manager had such unique entrepreneurial or managerial 
abilities that the other partners could not replace the man- 
ager or otherwise exercise meaningful partnership pow- 
ers.lZ2 

The controlling case in the Tenth Circuit is Banghart v. 
Hollywood General Pa~-tnership,~~3 in which the court took 
note of Williamson, but held that the provisions of the part- 

A detailed discussion of the impact of the federal and 
state securities laws on the organization of an LLC is 
beyond the scope of this article. A brief examination of 

when an interest in an LLC is a "secu- 

. . . an LLC rity" within the meaning of those laws, 
however, may be in order. 

may be The Securities Act of 1933 and the 

managed by Securities Exchange Act of 1934 con- 
tain similar definitions of the term 

its members "security." Neither lists LLC interests, 

or bv a but both refer to several open-ended 
d terms, including "investment manager Or contra~t.''~l* Although there is a dearth nership agreement must be the primary focus. If the agree- 

ment allocates to the partners specific and unambiguous 
powers that afford them access to information and the abil- 
ity to protect their investments, then their interests in the 

- 

managers. of case law directly on point, most 
would agree that the issue is whether 
a particular LLC interest is an invest- 

ment contract.l15 At this question is best resolved partnership are presumed not to be investment contracts. 
This presumption is strong and can only be overcome by 
evidence that the partners were rendered passive because 
they were precluded somehow from exercising their 
retained powers.12* Thus, there must be evidence either 
that the partnership agreement did not afford customary 
powers to the partners, or if it did, that they were some- 
how prevented from exercising those powers. Banghart 
does not specify how partners might be precluded from 
exercising their powers. The opinion does indicate, how- 
ever, that neither mere passivity in fact nor lack of business 
knowledge and experience will be legally sufficient to 
establish such prec1~sion.l~~ 

As will be discussed below, an LLC may be managed by 
its members or by a manager or managers.lz6 If the 

by analogizing to the treatment of  partnership interests, 
which also are not specifically included in the definition of 
"security," but as to which there is a somewhat better 
developed body of case law.l16 

In SEC v. WJ. Howey Co.,'17 the Supreme Court held that 
an "investment contract" involved an investment of money; 
in a common enterprise; with the expectation of deriving 
profits; solely from the efforts of the promoter or a third 
party.l18 As refined by subsequent opinions, this test may 
be restated as whether there is "an investment in a com- 
mon venture premised on a reasonable expectation of prof- 
its to be derived from the entrepreneurial or managerial 
efforts of others."'19 

In the present context, the primary issue is whether a 
partner or a member of an LLC expects to derive profits Banghart analysis applies, interests in a member-managed 

LLC will not be investment contracts, and hence not securi- principally from the entrepreneurial or managerial efforts of 
others, or at least in significant part, from the partner's or ties, unless the members are prevented from exercising 

their managerial powers in some as yet unspecified way. If, 
however, the operating agreement calls for one or more 
managers, it cannot automatically be concluded that the 
interests of the nonmanaging members necessarily are 
investment contracts. This is so because the allocation of 
rights, powers and obligations between managers and 
members is subject to wide variation, depending on the 
operating agreement and the default provisions of the 
KRLLCA.lZ7 Nevertheless, because Banghart provides so lit- 

member's own efforts. Because the norms of partnership 
law make each partner an agent of the business, afford 
each partner access to important information about the 
business, and give each partner the right to participate in 
management,lZ0 the presumption is that partners in a gen- 
eral partnership are active entrepreneurs rather than pas- 
sive investors, and that their interests in the partnership 
therefore are not securities. 

The leading case of Williamson v. Tucker,lZ1 however, 
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tle in the way of concrete guidance, a conservative posture 
may call for the assumption that interests in manager-man- 
aged LLCs are securities. 

2. Kansas Law 

The Kansas Securities Act definition of "security" mirrors 
its federal counterparts, including "investment contract," 
while omitting any direct reference to interests in LLCs or 
partnerships.lZ8 Kansas case law likewise has adopted the 
refined Howey analysis of an investment contract.lZ9 

Absent controlling authority specifically governing inter- 
ests in LLCs, once again the most appropriate approach is 
to analogize to general partnership interests. There is one 
reported decision dealing with the question whether a gen- 
eral partner's interest is an investment contract under 
Kansas law, State v. Ribadeneira.130 Unfortunately, the facts 
as reported are less than clear. It appears that the defen- 
dant organized a limited partnership in which limited part- 
ner interests were marketed pursuant to an offering memo- 
randum stressing that defendant would have full control 
over management of partnership operations, and that the 
limited partners must rely solely on defendant's ability to 
manage the business. The defendant actually was only one 
of several general partners, however. After the business 
failed, one of the other general partners claimed that the 
defendant had violated the Kansas Securities Act in selling 
the plaintiff his general partner interest. The question thus 
was squarely presented whether the general partner interest 
at issue was an investment contract, and therefore a secu- 
rity, under Kansas law. 

The court began its analysis by noting that limited partner 
interests, by reason of the limited partners' passivity, are 
always securities, but that general partner interests are not. 
A true general partner relies on his or her own managerial 
efforts rather than those of others. The court noted, how- 
ever, that the economic realities of the situation, rather than 
labels, must control. If the efforts of persons other than the 
investor are the undeniably significant managerial efforts, 
the interest is a security despite it being labeled a general 
partner interest. Stating that this was a question of fact, the 
court ultimately affirmed the jury finding that the interest 
was a security, on the basis that the finding was supported 
by substantial competent evidence.131 

The court declined to review the evidence in detail, but 
noted some of the other general partners testified that the 
defendant exercised all managerial authority. The court also 
quoted the offering memorandum used to market the lim- 
ited partner interests, which stressed reliance on the defen- 
dant's efforts, and concluded that it applied with equal 
force to the general partners other than the defendant. In 
short, the court equated the I: )f the otl 

128. See K.. S.A. 1999 S\ 

?x rel. Owe? 
n. App. 2d 

7s v. Colby, 
734, 817 P 

. Tucker, 6 
ussed in te? -- -,, 

231 Kan. 4: 
.2d 1105, n ev denied, 249 Kan. 7 

partners with that of the limited partners--the ultimate suc- 
cess or failure of the enterprise rested on the defendant's 
managerial and entrepreneurial skills.132 

It is unfortunate that the court did 
not indicate more specifically why this A true general 

V 

was so. Did the partnership agreement 
vest sole managerial authority in the partner relies 
defendant? If not, were the other gen- On his or her 
era1 partners so inexperienced and 
unknowledgeable that they were own 
forced, in fact, to rely on the defen- managerial " 
dant even though they technically may 
have possessed meaningful partners' efforts rather 
powe;s? Did the defendantApossess than those of 
unique and irreplaceable managerial 
abilities?133 Did the other general part- 

others. 
ners simply choose to remain passive 
and thus informally delegate manager- 
ial power to the defendant? Lacking these facts, it is difficult 
to predict the circumstances under which general partner 
interests will or will not be considered investment con- 
tracts, and thus securities, under Kansas law. 

If Ribadeneira is applied to Kansas LLCs, it is probable 
that vesting general management powers in managers will 
cause the nonmanaging members' interests to be invest- 
ment contracts. If the LLC is to be managed by the mem- 
bers, it is still possible that the interests of some members 
will be investment contracts if, in fact, those members are 
passive investors. No definite conclusion can be reached on 
this point because the terms of the partnership agreement 
are not reported in Ribadeneira. 

II. OPERATION 

A. Members 

1. Rights in General 

As a general proposition, a member of an LLC is a 
person13* who has been admitted to the LLC in accordance 
with the KRLLCA and the operating agreement, and whose 
admission is reflected in the LLC's r e ~ 0 r d s . l ~ ~  There is no 
requirement that a member acquire an economic interest in 
the L L C . ' ~ ~  

With very few exceptions, the KRLLCA does not attempt 
to delineate in detail the rights of members. Rather, in 
keeping with its philosophy of freedom of contract,13' it rel- 
egates these matters to the operating agreement. In an 
advance over prior law, the KRLLCA expressly authorizes 

operatins ,ovide foi t classes or ; agreem ent to pr -a1 the 
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groups of members with differing rights, powers, and sion of the KRLLCA provides otherwise, voting is by profits 
duties.138 An operating agreement may also authorize the interest, and every member holding an interest in profits is 
creation in the future of additional classes or groups of entitled to vote.149 The vote necessary for most actions is a 

members with rights senior to those of majority of the then current profits interests, unless there 
An LLC'S existing members.'39 If the operating are different classes or groups of members, in which case 

agreement so provides, such action the required vote is a majority of the profits interes operating could even be taken without the vote each class or group.150 This general default rule stanc 
agreement or prior approval of any member or marked contrast to prior law, which provided for per c 

may grant the class or group of members.140 voting.151 It applies not only generally to management 
sions in a member-managed LLC.'~' but also specifical 

,ts in 
3s in 
apita 

1 .  aeci- 
Ily to 
con- 

-a ted 

- 
approval of a merger or consolidation,153 approval of 
version of an LLC into another form of unincorpol 
business organization,154 approval of d i~solut ion,~  
selection of a person to wind up an LLC's business in ( 

in which there is no manager.156 
As to certain matters, however, the KRLLCA provides for 

a different default vote. Thus, unless otherwise provided in 
the operating agreement, admission of new members after 
formation of the LLC requires unanimous appr0va1.l~~ A 
similar default rule applies to the waiver or compromise of 
a member's obligation to make a capital contrib~tion. '~~ On 
the other hand, unless either the articles of organization or 
the operating agreement provide otherwise, a transaction 
that is not in the ordinary course of business must be 
approved by a majority in number of the members.159 

There also are certain important matters as to which the 
KRLLCA arguably may not provide a default voting require- 
ment.lbO If an LLC is to be managed by managers, some 
provision must be made for their manner and frequency of 
selection. The KRLLCA merely states th2t managers are to 
be chosen by the members in the manner provided in the 
operating agreement.lbl The original 1990 version of the 
KLLCA envisioned an LLC's managers as similar to a corpo- 
ration's board of directors, and mandated annual election 
by the members.lG2 This mode of operation is still permissi- 
ble, although not required, and leaves the greatest amount 
of control with the members consistent with centralized 
management. If desired, the vote necessary for election, 
e.g., by a plurality, should be specified in the operating 
agreement.lG3 At the other end of the spectrum is an LLC 
whose managers are named in the operating agreement 
and who are intended to serve until death, resignation, or 
removal for cause.164 Even then, the vote necessar 
removal and for the filling of any vacancies shoul 

158 Id 17-76,10O(b) 
159 Id 17-7693cc) 

11 

2 

On any matter In contrast to prior law, which con- 
to all tained apparently mandatory provi- 

sions regarding tegular and special to meetings of members,141 the approach 
certain of the KRLLCA is permissive. It con- 

identified templates that mkmbers may hold 
meetings. but it does not require 

members, Or them.14'?f keetings are to be held, the 

to Specffld operating agreement may contain pro- 
visions relating to record date, notice, 

classes or waiver of notice, quorum, proxy vot- 

groups of ing, and any other matters regarding 
meetings and ~ 0 t i n g . l ~ ~  The statute 

members. permits the use of proxies unless the 
operating agreement provides other- 
wise,144 and provides that a written 

and signed waiver of notice is deemed the equivalent of 
notice.145 

3. Voting 

An LLC's operating agreement may grant the right to vote 
on any matter to all members, to certain identified mem- 
bers, or to specified classes or groups of members.146 
Conversely, an operating agreement may provide that any 
member or any class or group of members will not have 
voting rights.147 If granted, the right to vote may be made 
exercisable by the membership as a whole, or separately 
on a class or group basis. Voting may be per capita, by 
financial interest (either in profits or in capital), or on any 
other basis.148 

If the operating agreement is silent, and no other provi- 
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addressed in the operating agreement. information the manager reasonably believes to be in the 
The KRLLCA also may fail to provide a default voting nature of trade secrets or other information the disclosure 

requirement for amendment of either the articles of organi- of which the manager in good faith believes could damage 
zation or the operating agreement.165 To eliminate uncer- the LLC or its business, which is not in the best interest of 
tainty, each of these two governing documents should the LLC, or which the LLC is required 
include some provision controlling its amendment. In the by law or agreement to keep confi- , , , a member 
case of the operating agreement, this provision could even dential.177 Second, LLCs are authorized 
permit amendment by managers, without the vote or to keep their records in other than who C O - S ~ ~ ~ S  

approval of the members or any class or group of mem- written form, e.g., electronically, if the orguarantees 
b e r ~ . l ~ ~  Absent some provision speaking to amendment, records can be converted to written 
however, there is a possibility that a court might require a form within a reasonable time.17" an LLC 
unanimous vote of the members.167 Finally, the KRLLCA establishes a sum- obligation will 

An LLC's operating agreement also may provide for mary procedure by which the district 
action by written consent in lieu of a meeting.16* In fact, court may resolve disputes concerning be liable as a 
unless the agreement provides otherwise, members may act the production of lists of members and CO-obligor or 
by written consent with respect to any matter upon which managers.179 
they otherwise might vote.lb9 The consent or consents must guarantor. 
be signed by members having not less than the minimum 
number of votes that would be necessary to take the partic- 

5. Liability 

ular action at a meeting. Unless the KRLLCA or the operat- As a general proposition, the KRLLCA provides that an 
ing agreement provides otherwise, this number is a major- LLC's debts, obligations, and liabilities, whether in contract, 
ity of the profits interests of each class entitled to vote on tort, or otherwise, are solely those of the LLC. No member 
the matter.170 This is a relaxation of the prior law's require- or manager is personally obligated for the LLC's debts, 
ment of unanimity,171 and also is more liberal than current obligations, or liabilities solely by reason of being a mem- 
corporate law, which requires unanimous consent for ber or acting as a manager.lEO This substantive rule is rein- 
shareholder action.172 forced with a procedural provision stating that a member or 

Any member has standing to challenge, and the district manager is not a proper party to proceedings by or against 
court has jurisdiction to determine, the validity of any an LLC except when the purpose is to enforce a member's 
admission, election, appointment, removal, or resignation or manager's rights against or liability to the LLC.lE1 
of a manager of an LLC.173 Similar provision is made for This insulation from individual liability for enterprise 
resolution of disputes concerning any other matter as to obligations is analogous to that of a corporate shareholder 
which members have the right to vote.174 and is one of the most attractive features of the LLC form. 

Nevertheless, members must keep in mind that while they 

4. Right to Information will not be liable for the LLC's obligations solely because 
they are members, they will continue to be liable for their 

The KRLLCA essentially replicates prior law regarding a own obligations, even if those obligations are also those of 
member's right to demand and receive relevant information the LLC. Thus, a member who co-signs or guarantees an 
from the LLC for any purpose reasonably related to the LLC obligation will be liable as a co-obligor or guarantor.lS2 
member's interest as a member.175 The only significant dif- Similarly, a member who commits a tort will be primarily 
ference in the type of information and records covered is liable as the tortfeasor, whether or not the LLC is also vicar- 
the addition of the operating agreement.176 iously liable under the doctrine of respondeat superior.183 

Several other innovations also have been added. The first Although two statutory bases for personal liability that 
of these permits a manager to keep confidential from the existed under prior law have been eliminated by the 
members, for as long as the manager deems reasonable, K R L L C A , ~ ~ ~  corporate common law is the source of another 

165. See note 160, sup? 
166. K.S.A. 1999 Supp. 
167. Cf: id. 56a-103, - ru l ( l )  (unless ornenvise agreea, partnersnlp 180. Id. 17-76 

agreement may be amended only with consent of all partners). 181. Id. 17-76 
168. Id. 17-7687(c). 182. Id. 17-7( 
169. Id. 17-7687(d). limited liability 
170. Id. 17-7663(j), -761 obligated for an 
171. See K.S.A. 17-7613 r levca~cu 183. Cf: Kerns v.  u.A.L., I~LL., A>> narl. LU*, ~ / s - / > ,  017, r . ~ u  y*y,  Y > I -  

172. Id. 174 58 (1994) (directors, officers, agents, and employees of corporation 
173. K.S.A. individually liable for torts they commit or in which they participate). 
174. Id. 17-' 184. K.S.A. 17-7606(b) (repealed 2000) provided that omission of the 
175. Compare td. 17-70YU(a) with K.S.A. 17-705Xa) (repealed ZUUU). words "limited company" or  "limited liability company" or the 

Both statutes lighten the record-keeping obligation by providing that abbreviations or designations "L.C." or "LC" or "L.L.C." or "LLC" in use of 
failure to maintain books and records is not a ground for imposition of an LLC's name would make members who actively participated or 
personal liability on any member or manager. K.S.A. 1999 Supp. 17- knowingly acquiesced in the omission personally liable for any 
7690(g); K.S.A. 17-7653(b) (repealed 2000). Under the KRLLCA, a indebtedness, damage, or liability caused by the omission. Id. 17-7621 
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potential threat to the limited liability of members of an 
LLC. Under the doctrine known as "piercing the corporate 
veil," a court may disregard the separate entity of a corpo- 

ration if a shareholder's relationship . . , "I;ailure to with the corporation is so  intimate, 

its internal affairs with the same formality required of cor- 
porations. Therefore, this factor should be entitled to little, 
if any, weight in a decision whether to pierce an LLC's 
veil.189 

A separate but related factor is the absence of corporate 
records, such as financial statements, tax returns, and 
annual reports. This factor is significant not only because it 
indicates a lack of separateness between a business entity 
and its owner in the mind of the owner, but also because 
the absence of adequate and accurate books and records 
may be prejudicial to outsiders who deal with the business. 
In addition, the importance of such records is not peculiar 
to  corporation^.^^^ As such, this factor should be equally 
applicable in piercing cases involving LLCs. Unfortunately, 
the matter is complicated by a provision in the KRLLCA, 
carried over from prior law, that states: "Failure to maintain 
books and records shall not be grounds for personal liabil- 
ity of any member or manager."'" Because this provision is 
part of a section that grants information rights to members 
and managers,192 it is probable that the insulation from lia- 
bility was meant to apply only to liability to other members 
or managers flowing from nonproduction of books and 
records. Nevertheless, the language is unlimited and might 
be read to eliminate this factor in piercing cases. 

maintain control so dominating, and the busi- 
ness and assets of the two so mingled, - ,  

books and that recognition of the corporation's 
separate existence would result in records shall fraud or injustice to third parties.185 

not be There is'a substantial likelihood that 
this judicial exception to the limited groundsfor liability of corporate shareholders will 

~ersonal be similarly engrafted onto the limited 
A 

liability of any liability of members of an LLC. After 
all, merely changing the form of an 

member or artificial entity from corporation to LLC 

manager." in no way changes the potential for 
abuse of the separate entity concept 
by unscrupulousoperators, nor shodd 

it circumscribe the traditional equity jurisdiction of the judi- 
~ i a r y . ' ~ ~  

Assuming the Kansas courts would be willing to disre- 
gard the separate entity of an LLC in an appropriate case, 
the decision in Kvassay v. M ~ r n a y ' ~ ~  provides a useful cata- 
logue of factors considered in corporate cases, as follows: 6. Admission of New Members 
(a) undercapitalization; (b) failure to observe corporate for- 

After the formation of an LLC, a person who is not an 
assignee of an outstanding LLC interest193 may be admitted 
as a member at the time provided in and upon compliance 
with the operating agreement. If the operating agreement is 
silent, the person will be admitted only if all members con- 
sent and when the admission is reflected in the LLC's 
records.'9* A person may be admitted as a member and 
may receive an LLC interest without making or being oblig- 
ated to make a capital contribution to the LLC.w5 Unless the 
operating agreement provides otherwise, a person also may 
become a member without acquiring an LLC interest.lg6 
Finally, a written operating agreement may provide that a 
person may be admitted as a member without signing the 
agreement if the person complies with the conditions for 
becoming a member and requests that the LLC's records 
reflect the admission.19' 

malities; (c) nonpayment of dividends; (d) siphoning of 
funds bv the dominant shareholder: (e) nonfunctioning of - 
other officers and directors; (f) absence of corporate 
records; (g) use of the corporation as a facade for bpera- 
tions of dominant shareholders; and (h) use of the entity to 
promote fraud or injustice.188 While many of these factors 
are readily applicable to LLCs by analogy, some, such as 
nonpayment of dividends, are not. Two deserve special 
mention. 

The first is failure to observe corporate formalities. The 
failure of corporate shareholders to conduct their internal 
affairs in the ritualistic corporate manner is important not 
so much because it prejudices creditors and other third par- 
ties, as some of the other factors do, but because it makes 
it easier for a court to disregard a corporate entity if the 
shareholders themselves, by their own actions, already 
have done so. An LLC, however, is not required to conduct 
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7. Transfers of Members' Interests member when the admission is reflected in the LLC'S 

whole or in part, except as provided in the operating liable for any of the assignor's obliga- 
agreement.200 Nevertheless, it also is clear under the tions other than the obligation to 
KRLLCA that an operating agreement may absolutely pro- make capital c o n t r i b u t i ~ n s . ~ ~ ~  
hibit transfers or assignments even though such a prohibi- Moreover, the assignee is not liable consisting of a 
tion might not otherwise be valid under applicable law.201 for any obligations, including the 

Assuming that assignments are not prohibited, an assignor's obligation to make contri- 
assignee of an LLC interest is not entitled to become a butions, that were unknown to the 
member or to exercise any management or other rights and assignee and not ascertainable from 
powers of a member except as provided in the operating the operating agreement at the time 

the right, to the extent of the assignment, to share in the whether or not the assignee becomes 
profits and losses, to receive the distributions, and to a member.210 The rationale of this 
receive the allocations of income, gain, loss, deduction, or new provision may be that a person with no economic 

ber solely by reason of the assignment.204 operating agreement, assignment as security for a debt will 
As noted above, an assignee of an LLC interest may not have this effect.213 

become a member as provided in, and upon compliance Also new in the KRLLCA is a provision recognizing the 1- 
with, the operating agreement, or alternatively, upon the charging order as a remedy by which a judgment creditor ' 
consent of all members other than the assignor.205 Such an of a member can seek satisfaction by petitioning a court to + -  

assignee becomes a member at the time provided in, and charge the member's LLC interest with the amount of the 
upon compliance with, the operating agreement. If the judgment.214 The charging order remedy originated in the 
operating agreement is silent, the assignee becomes a Uniform Partnership 1914.215 The language in the , 

198 K S A 1999 Supp 17-7663(h), '/ " ' )7 Id 17-76,114(b) 
199 Id 17-76,112(c) 18 Id An assignment ot an LLL II 

200 Id 17-76,112(a) I any liab~lity to the LLC, wheth 
201 Id 17-76,106 statt iber Id 17-76,114(c) 

under applicable law, the operating agreement may provide tha )9 Id 17-76,114(b) 
limited l~ab~l i ty  company interest e assignec 0 Id 17-76,112(b)(3) If the a s s i g ~ l ~ l  ~ c a l c a  to be a member and the 
d~ssolut~on and wlndlng up of the Iin y company :nee does not become a member, the management, votlng, and other 

202 Id 17-76,112(a), (b)(l), -76,l ally, the st; >conomic rights associated with the interest apparently dt5appear 
text takes some l ~ b e r t ~ e s  wlth the J L a r u L v l y  wording Lur~l  acLrl< effect is to augment the corresponding rights of the other member3 
17-76,112(a) a] 4(a) literally provlde that an asslgnee may only ~ 1 1  If thls is the rat~onale,  it 1s at some level Inconsl4tent wlth 
participate ~n nt and become a member as provided In the permlttlng a person to become a member without acquiring an LLC 
operating agre upon approval of all members (other than the Interest See td 17-7686(c) Equally incons~stent IS the fact that this 
assignor) or c~ wlth any procedure prov~ded In the operating concept ftrst appeared In limrted partnership law In a formulat~on 
agreement Use of the conjunctive "and" l~terally means that ~f I  cable to 111 See K S A 5 
operating agreement is totally silent on thls matter, the assignee can l(h), -la40 
partlclpate in management or become a member, even if all otl 2 Would r 
members consent Thls literal interpretation of the statute makes er lnterest 
sense If all of the other members approve adm~ss~on, they could alw t e  the KRLLLA an dndlo~ou5 ~rovision or oannersnln law nerm 
amend the operating agreement to provide for admlsslon and then ad ~ l s ~ o n  of a 
the asslgnee The intermediate s tep  of amendlng the operat]  ler's transff 
agreement, however, serves no useful funct~on Regardless of how t 3(2) 
issue 13 resolved, IF the assignor IS the only member of the LLC, 3 Id 17-76,112(b)(3) However, 1f the security interest is foreclos, 
assignee always will hav the LLC interest 1s sold, the effect IS the same as a voluntary outrlp 
member Id 17-76,112(0 eyance In such a case the member should be held to have ceas~ 
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KRLLCA, however, was taken directly from limited partner- 
ship law,216 and simply authorizes the charging order and 
states that the charging creditor has the rights of an 

assignee of the LLC interest.217 It says 
A member of nothing about foreclosure, redemp- 

an LLC is a tion, or other matters, but perhaps the 
courts will flesh the remedy out by ref- 

A member may resign from a limited liability com- 
pany only at the time or upon the happening of 
events specified in agreement [sic] and in accor- 
dance with the operating agreement. 
Notwithstanding anything to the contrary under 
applicable law, unless the operating agreement 
provides otherwise, a member may resign from a 
limited liability company prior to the dissolution 
and winding up of the limited liability company.225 

ilers0n who erence to partnership law: which has 
A 

bas been had greater experience.218 
Finally, unless otherwise provided in 

admitted as a the operating agreement, i n  LLC may It is clear from the first of these two sentences that if the 
operating agreement speaks to resignation, a member may 
resign as permitted by and in compliance with the agree- 
ment. It is equally clear from the second sentence that the 
operating agreement may limit or prohibit resignation. 
What is the default rule? What is the situation if the operat- 
ing agreement is silent regarding resignation? 

The trouble stems from use of the word "only" in the first 
sentence, making it appear that resignation is possible only 
if and when the operating agreement affirmatively permits 
it. The second sentence, however, clearly states that a 
member may resign unless the operating agreement affir- 
matively prevents it. This conflict should be resolved in 
favor of permitting resignation in cases in which the operat- 
ing agreement is silent. This reading is not only better pol- 
icy but also is mandated by the derivation of this language. 

Like'most of the KRLLCA, the provision in question is 
based on the DLLCA, but in this instance with one major 
difference. The DLLCA provides that a member may resign 
only if and when permitted by the operating agreement. It 
then consistently, if redundantly, states the same proposi- 
tion in the negative: that a member may not resign unless 
otherwise provided in the operating agreement.226 The 
drafters of the KRLLCA reversed the import of the second 
sentence by deleting "not," but they neglected also to 
delete "only" from the first sentence. 

A member who has resigned from an LLC has only the 
distribution rights granted by the o~erating 

, unless the opera .ovides 
signed member i )e paid 
lis or her LLC inte : mem- 

ber will be deemed to be an assig will have only 
the rights of an assignee.2B That i: :mber will have 
the right to share in the profits ar , to receive the 
distributions, and to receive the a l l ~ ~ d ~ ~ v l ~ a  of incomc --:- 

Iuction, or credit to which the member 0th 
itled, but will have relinquished all manag 

V " L , l l s ,  information and other ri~hts.~3O The result unc 
default rules of the KRLLC ?vestment that is as illiq- 
uid as stock in a closely-l- oration, but which lacks 
even the basic voting anc 

. . . .  . .  . 
tion rights that a corpo- 

member in acquire outstanding LLC interests by 
purchase, redemption, or otherwise, 

accordance which interests, &less otherwise pro- 

with the vided, are deemed canceled after 
acquisition.219 This provision of the 

KRLLCA. KRLLCA, which is based on a 1994 
amendment to the DLLCA,220 simply 
makes it clear that an LLC has the 

power to reacquire members' interests. The circumstances 
under which a repurchase or redemption may occur, the 
mechanics of any such transaction, and the effect on the 
members involved are left to the operating agreement or 
other agreement of the parties. 

8. Termination of Membership 

A member of an LLC is a person who has been admitted 
as a member in accordance with the KRLLCA.221 A person, 
in turn, may be an individual, a trust, an estate, or any one 
of a number of business organizations or other entities.222 
As such, there are a number of events that may occur that 
will make it practically and legally impossible for a person 
to continue as a member of an LLC. Examples include the 
following: voluntary resignation or withdrawal from the 
LLC; involuntary expulsion from the LLC; bankruptcy or 
similar financial embarrassment of the member; death or 
incom~etency of an individual member; and dissolution or 

on of a member that is a business organization, 
estate. Consistent with the theory that an LLC is a 
entity,223 the KRLLCA continues the rule that none 

of these or similat hat terminate the membership of 
a member will cal lution and winding up of the LLC 
unless the opera eement so provides, or unless 
members holding d llldl~lity of the profits interests in the 
LLC, or in each cl oup of members, as appropriate, 
so desire.224 This 5 ill consider the various events, to 
the extent the K ~ L L L A  specifically addresses them, from 
the point of view of the affected member. 

The KRLLCA's provisions regarding member resignation 
pull in different directions, creating a constructional prob- 
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operating agreement provides for a b u y o ~ t , ~ 3 ~  resignation 9. Management 
from an LLC will rarely be an attractive alternati~e.~3~ 

Other than to note that it will not cause dissolution of an 
1. Management by LLC unless the remaining members so  d e ~ i r e , ~ 3 3  the 

KRLLCA is silent about the circumstances under which a Members an estate or 
member might be expelled from an LLC and the conse- trust that is a 
quences of such an expulsion.234 Lacking explicit statutory 
authority, an LLC's members should have no right to expel a. Internal Matters 
a fellow member unless the operating agreement specifi- 
cally permits it, or, possibly, unless there is good cause for Unless otherwise provided in an  
expulsion.235 operating agreement, management of 

In contrast to expulsion, the KRLLCA specifies in detail a Kansas LLC is vested in its members 
the types of events indicating insolvency or financial insta- in proportion to their then current 
bility that, unless otherwise provided in the operating interests in profits, with the vote of a 
agreement or with the unanimous written consent of the majority of such interests being neces- 
other members, will cause a member to cease to be a sary for action.z42 The default rule for 
member.236 As in the case of a resigned member, a bank- authorization of transactions that are 
rupt or otherwise financially embarrassed member will not in the ordinary course of business, not expressly 
become an assignee, retaining economic but not personal however, is a majority in number of 
rights in the LLC.237 the m e m b e r ~ . ~ ~ 3  

The situation of an individual member who dies or is 
adjudicated incompetent is similar. The deceased or incom- b. Members as 
petent member will cease to be a member, and the mem- 
ber's personal representative will have the rights of an Agents 
assignee of the memt interest.238 

The termination of :e or trust that is a member, Prior law constituted each member of a member-man- 
and the dissolution iiness organization that is a aged LLC an agent of the LLC for purposes of its business. 
member are not expressly ( by the KRLLCA.239 As such, each member had power to bind the LLC by any 
Therefore, the operating agre ~ o u l d  address these act for apparently carrying on the b~ n the usual 
situations. If it does not do sc rtheless is clear that way, unless the member in fact lackc 
the member will cease to be a IIICIIIVC~ of the LLC. In each person with whom the member was ucallrlg had knowl- 
such case, unless the operatir nent provides other- edge of the member's lack of On the other 
wise, after paying its debts ar ies the member will hand, an act that was not for apparently carrying on the 
distribute its LLC interest to thwoc u=llzficially interested in business in the usual way did not bind the LLC unless 
the member (legatees, heirs, beneficiaries, or equity partici- properly aut which, unless otherwise provided by 
pants). These persons literally will be assignees and will the article5 lnization or operating agreement, 
have the rights attendant upon that status.240 The terminat- required the 1 of a majority in number of the other 
ing or dissolving member concomitantly will cease to be a mernber~.~*5 lder prior law, four things 
member, as would any member who assigns all of the (i) the statut~ we each member authority 
member's LLC interest.241 LLC in tran: in the ordinary course c 

(ii) such autllv1~~, Lauld be restricted by some plvpVILion 
o f t  members; (iii) such a restriction would be inef- 
fect respect to a third party unless the third party 

i~ )(I), (21, (d 
L5L. Kestgnatlon will not release a member from any preexlst t l .  Id. 17-76,11Z(b)W). A similar result would be reached in the 

liability to an LLC. Id, 1' of a person who is by virtue of being tk 
233. Id. 17-76,116(b). ~sentative of an estate a trust that terminate 
234. Compare id. 56 i2.  Id. 17-7693(a). Pr located among the n 

partnership). ,ided in the operating ~ # L C Z G ~ L L C L ~ ~ .  If the operating ~ ~ J C C J ~ L C J ~ L  J: 

.. crevurtz, ~queeze-uurs ana rreeze-uurs ~t, profits are allocated on the basis of capital contributions. Id. 17. 
L banie.7, 73 WASH. U.L.Q. 497, 520-21, 536 31. Although section 17-7693(a) does not expressly require it, it i: 
( ible that a majority in profits interest of each class or group oi 

p. 17-7689. The statute defines "bankruptcy' he r s  will be required if an LLC has more than one class or group 
a term of art to mean any of the events listed. Id. 17-766: lembers. See id. 17-7663(j). Tht 

237. Id. 17-7689, -76,112(a), (b)(l), (2). ion 17-769 
238. Id. 17-76,115. See id. 17-76,112(a), (b est." 

made in cases in which the deceased or inc i3. Id 17-71 
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knew of the restriction; and (iv) transactions not in the one or more managing partners, a limited partnership, or a 
ordinary course of business required an affirmative confer- corporation. 
ral of actual authority by some proportion of the other 

members. b. Admission, Resignation, Removal 
An LLC'S Unfortunately, the KRLLCA repre- 

sents a step backward. It states that, Continuing the philosophy of prior l a ~ , ~ j 3  the KRLLCA 
C zg unless otherwise provided in an oper- mandates little about the selection of managers. It merely 
figracrrcdnt ating agreement, each member in a requires that they be chosen by the members, and leaves 

member-managed LLC has authority to the method and frequency of selection to the operating may provide bind the LLC."~ At least this overly agreement.'" Thus, a person may be named as manager in 

for broad statement is qualified a s  to the operating agreement or  designated as manager pur- 
transactions not in the ordinary course suant to any other procedure provided for in the operating 
of business. As to such transactions, agreement, including but not limited to annual election by 

in whole Or in the KRLLCA continues, almost verba- the m e m b e r ~ . ~ ~ 5  

part, by one tim, the rule of prior law that autho- Similarly, a manager will cease to be such as provided in 
rization is necessary and that, unless the operating agreement.256 Failure to be reelected or reap- 

0r more otherwise provided in the articles of pointed, resignation, removal, and death are obvious candi- 

managers. organization or operating agreement, dates. With specific reference to resignation, the KRLLCA 
such authority must be granted by the provides that a manager may resign at the time or upon the 
vote of a majority in number of the occurrence of events specified in, and in accordance with 

other members.247 But what of transactions that are in the the operating agreement.z57 It goes on to state that the 
ordinary course of business? Clearly, the members may operating agreement may prohibit resignation, but that, 
restrict each other's authority inter se,248 but what is the notwithstanding such a prohibition, a manager will retain 
effect on third parties (point (iii), above)? In agency termi- the power to resign by giving written notice to the mem- 
nology, the KRLLCA recognizes that a member's actual bers and other managers.'j8 In cases in which a manager's 
authority to carry on business in the usual way may be resignation violates the operating agreement, the LLC may 
restricted by the operating agreement, but it completely recover damages for breach of contract from the manager 
neglects the question of apparent authority. Unless reme- and offset the amount of the damages against any distribu- 
died by amendment, this change from prior law is sure to tion due the rnanager.=j9 
foster 1itigatio1-1.~~~ Any member or manager may bring an action in the dis- 

trict court to determine the validity of any admission, elec- 

2. Management by Managers tion, appointment, removal, or resignation of a manager. In 
such an action, the court may determine the right of any 
person to become or to continue to serve as manager, and 

a. In General may resolve conflicting claims to a particular manager's 
position.260 

An LLC's operating agreement may provide for manage- 
ment, in whole or in part, by one or more managers.250 The c. Internal Matters 
manager or managers may, but are not required to be 
members.z51 The managers will manage the business, hold If an operating agreement provides for management, in 
the offices, and have the responsibilities as provided in the whole or in part, by managers, it also may provide for 
operating agreement.252 Thus, it is possible under the classes or  groups of managers with such relative rights, 
KRLLCA for an LLC to have a management structure that, powers, and duties as it may specify. In addition, the oper- 
among other things, resembles a general partnership with ating agreement may provide for creation in the future of 

.S.A. 1999 Supp. 17-76 4. 1999 SUP 
i. 17-7693(c). The refeLcLLLco LU a i ~ ~ c l r a  v~ vl,+nization id. 17-7694. il ~ C L J V L A  W L L U  IJ UULLI a L Lld l l aKCl  a l ~ u  6 111~11 

ing with t ie rights and powers, and be sub restrictions 
:nt carryovc a manager. Except as provided ir ting agreerr 
i 17-7693(i :r also will have the rights and I i be subjec 
t present, tne issue woula De resotvea ~y analogy to agency tne restrictions and liabilities of a member, to tne extent of .--- 

which reference would b e  made under  id.  17-7 nanager's participation in the LLC as a member. 
MENT (THIRD) OF AGENCY $ 2.03 (Tent. Draft No. 1 252. Id. 17-7693(a). 
y provides as follows: 253. See K.S.A. 17-7612 (repeala 
nt authority is the power to affect a principal's legal rf 254. K.S.A. 1999 Supp 17-7693 
ith third parties held by an agent or other actor, whei. , 7-7663(k), 
~ r t y  reasonably believes the actor has authority to act on 7-7693b). 
of the principal and that belief is traceable to the princi- 
anifestations. When an agent holds a position within an 7-76,105, 

ation, or has been placed in charge of a transaction or sit- 40 time frar ied for the giving of notice. 

a third party acts rea believing 1 259. Id. 
hority to do acts con h the posit 260. Id. 1 
:s absent knowledge .ances that 
tble third party to inc :he existen 

..-.-.- ~f the agent's authority. 
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additional classes or groups of managers, including those 
with rights, powers, and duties senior to those of existing 
managers.261 

The operating agreement is also the primary source of 
the voting rights of managers. It may grant to all, or to cer- 
tain identified managers, or to specified classes or groups 
of managers, the right to vote on any matter. Such right to 
vote may be exercisable separately, or with all or any class 
or group of managers or members.262 The operating agree- 
ment may structure manager voting on a per capita, num- 
ber, financial interest, class, group, or any other basis. In 
the unlikely event that an operating agreement calls for 
management by managers but is silent as to the manner of 
voting, the KRLLCA provides for per capita voting.263 

If an LLC's operating agreement provides for multiple 
managers with voting rights, it also may contain whatever 
provisions as may be desired pertaining to notice of meet- 
ings, waiver of notice, record date, quorum requirements, 
proxy voting, action by written consent, or any other matter 
regarding voting.264 Unless the operating agreement pro- 
vides otherwise, proxy voting by managers is permitted, 
and managers may act by written consent without a meet- 
ing if the consent or consents are signed by managers hav- 
ing not less than the minimum number of votes necessary 
to take the action at a meeting.265 The KRLLCA affirmatively 
provides that written waiver of notice is equivalent to the 
giving of notice.266 

Thus, although it is clear that the KRLLCA contemplates 
meetings of managers, absent a mandate in the operating 
agreement it does not require that managers only act col- 
lectively at meetings in the way in which corporate law 
envisions that a board of directors should act. In fact, by 
statutorily designating each manager an agent of the L L C , ~ ~ ~  
the KRLLCA creates a clear distinction between managers 
and corporate directors with regard to the exercise of man- 
agerial power. 

In one final respect, however, the KRLLCA returns to the 
corporate model in its treatment of an LLC's managers. Just 
as corporate law extends shareholders' inspection rights to 
directors for any purpose reasonably related to their posi- 
tions as directors,268 so too are managers given members' 
inspection rights for any purpose reasonably related to their 
positions as managers.269 

d. Managers as Agents 

As to external matters, the KRLLCA's provisions consist of 

tes necessa 
n by vote 
m present I 

her). - -  , 

ry to take 5 

of majorit 
~nless  artic 

letion. Con; 
y of direct 
les of incor 

pare K.S.A 
.ors preser 
poration or 

-7695(a). 
-7695Cb). 

263. Id. The statute, however, fails to provide a default rule for 
minimum number of vo 
6301(b) (director actio 
meeting at which quoru 
laws require greater nun 

264. K.S.A. 1999 Supp. 1 /-/oy>(c). 
265. Id. 17-7695(d). See note 263, supra. Both of the default r 

mentioned in text are more liberal than analogous corporate law, w 
makes no provision for proxy voting by directors and which reql 

ianimity for director ac t. K.S.A. 17 
266. K.S.A. 1999 SLIP 
afted as a default mle. 
267. See id. 17-7693(a' 
268. K.S.A. 17-6510(d) 

tten consen 
~(e).  Strang 

scussed in t 

,ely, this p 

ext at note: 

one new sentence followed by a nearly verbatim reenact- 
ment of prior law. The new sentence appears to give each 
manager a carte blanche by stating, without limitation, that 
unless the operating agreement provides otherwise, each 
manager has authority to bind the LLC.270 This general 
proposition is then immediately constrained by the 
KRLLCA's replication of two precepts 
from prior law. First, if an LLC's arti- ne operating 
cles of organization provide for man- 
agement by managers,271 every man- agreement 
ager is an  agent with the ability to m a ,  structure 
bind the LLC to any transaction that 
constitutes carrying on in the usual manager 
way the business or affairs of the LLC, voting on a " 
unless in fact the manager has no  
authoritv to act and the third ~ a r t v  has per capita, . , 
knowledge that the manager lacks number, 

Second, an act of a man- 
ager that does not constitute appar- financial 
ently carrying on the business in the interest, class, 
usual way is not binding unless actu- 
ally authorized pursuant to the articles group, or any 
of'organizatioi or operating agree- other basis. 
ment. Unless otherwise provided in 
the articles or operating agreement, 
such authority must flow from a majority in number of the 
members, not the manager~.~?3 

Note that the first of these two precepts is conditioned on 
management structure being stated in the articles of organi- 
zation, while the second is not. Thus, if management is 
vested in managers pursuant to the operating agreement 
rather than t h e  articles of organization,274 the statutory 
agency power of the managers~will be the same as that of  
members in a member-managed LLC.275 That is, they will 
have authority, due solely to their position, to bind the LLC 
except as to transactions not in the ordinary course of busi- 
n e ~ s . " ~  This authoritv can be restricted internallv bv the , , 
operating agreement,277 but the effect on third parties will 
be left unresolved bv the statute, as it would not have been 
if the articles of ornanization had been the document to - 
vest management in the managers.278 This seems an odd 
result, given that the KRLLCA does not rewire the articles . - 
to contain information regarding management structure.279 

The KRLLCA's statutory scheme creates another anomaly 
as well. Once again, if the articles of organization provide 
for management by managers, the statute states that no 
member, acting solely as a member, has even the status of 
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an agent of the LLC.280 Under this provision, which is managerial rights and powers to other persons, including 
another carryover from prior law,281 no member, as such, but not limited to agents, officers, and employees of a 
has any statutory power whatsoever to act for a manager- member, manager, or the LLC.Z85 Unless otherwise provided 

managed LLC, even as to ordinary in the operating agreement, such delegation is permissible 
lhtle~s the matters.282 On the other hand, if the and may be accomplished, among other ways, by a man- 

articles of organization are silent agement or other agreement. Unless the operating agree- operating regarding management, and it is the ment provides otherwise, such delegation also will not 
agreement operating agreement that vests man- cause the delegating member or manager to cease to be 

provides agement in managers, this provision is 
inapplicable. This does not mean, 

otherwise, however, that the members will be 4. Fiduciary Duties 
agents with power to bind the LLC. as On the contrary, the KRLLCA in the Fiduciary duties are status-based duties that the law 

such, will first instance only gives members superimposes on parties' relationships totally apart from 
authority to bind the LLC if the LLC is whatever else they may have contracted for. The law of 
member-managed. If the LLC has man- fiduciary duties historically has been judge-made, although 

authority to agers, the plenary grant of authority to legislatures seem inclined to act in this area with increasing 

bind a members is simply inapplicable, and it frequency.287 Perhaps the most striking example of this 
does not matter whether the manage- trend is the Kansas Revised Uniform Partnership Act, which 

manager- ment structure was created in the arti- completely and preemptively codifies partners' fiduciary 

managed YC, cles of organization or in the operating duties.288 The KRLLCA, however, follows the opposite tack. 
agreement.283 After stating its policy of freedom of contract with specific 

It is possible that the condition that reference to the operating agreement, it provides that to the 
management structure appear in the articles of organization extent that a member, manager, or other person has fidu- 
was an attempt by the drafters to give the public at least ciary duties, those duties may be expanded or restricted by 
constructive notice that the business was managed by man- the operating agreement. Moreover, good faith reliance on 
agers before completely withdrawing agency status from the operating agreement will be a defense to the imposition 
the members. If so, the attempt was i l l - con~e ived~~~ and ill- of liability.z89 Thus, the KRLLCA does not take a firm stand 
executed. Unless the operating agreement provides other- on whether fiduciary duties even exist in the context of an 
wise, members, as such, will never have authority to bind a LLC, much less their nature and scope. 
manager-managed LLC. Therefore, third parties will always Nevertheless, it seems fairly clear that the judiciary will 
have the burden of verifying management structure, a bur- recognize the existence of fiduciary relationships in Kansas 
den that cannot be satisfied merely by checking the public LLCs. The essence of a fiduciary relationship is a situation 
record. in which a person transacts business or handles money or 

other property, not primarily for his or her own benefit, but 

3. Delegation for the benefit of another. It is a relationship that involves 
discretionary authority on the part of the fiduciary and 

Regardless of whether an LLC is being managed by its dependency and reliance on the part of the beneficiary.290 
members, by managers, or in part by members and in part The relative youth of LLCs as a form of business organi- 
by managers, the KRLLCA broadly authorizes delegation of zation means that there is no well established body of case 

e K.S.A. I / - / o ~ ~ ( c ) ( I )  (repealea ~uuu).  1-/orXD) p 
,,,,. , . ~ e  question is not one of restricting the authority ot  a est management in managers, but even this section does not reqb 

otherwise an agent to conduct ordinary bu )ehalf of th ~clusion. Therefore, inclusion would not result in binding construct 
Rather, the statute itself completely wit1 otice to anyone. Id. 17-7679. More to the point, notice is sim 
members in a manager-managed LLC. relevant. If members are not agents of an LLC, they completely 1; 

283. K.S.A. 1999 Supp. 17-7693(a). It mi811r vt: algut-u rlra~ IIIC atutory power to bind the LLC. There is no requirement in the stat 
in a manager-managed LLC do have an agent's powe ie LLL tnat anyone 
if the management structure is stated only in the ope ement 285. Id. 1; 
and not also in the articles of organization. The arg ild be 286. Id. 
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law, in Kansas or elsewhere, dealing with fiduciary obliga- 
tions. However, such a body of law is beginning to 
develop, and is doing so by analogy to the fiduciary princi- 
ples applicable to general partnerships, limited partner- 
ships, and  corporation^.^^^ 

Traditionally, partners of general partnerships have been 
held to occupy a fiduciary relationship with respect to their 
copartners and the firm. The reasons are straightforward. 
Unless otherwise agreed, each partner has an equal right to 
participate in management of the business, with differences 
of opinion as to matters in the ordinary course of business 
being decided by majority vote.292 Thus, in managing the 
business, each partner acts not only for himself or herself, 
but also for the benefit of his or her copartners--the ear- 
mark of a fiduciary relationship. Even if, by agreement, 
management power has been delegated to one or only a 
few of the partners, every partner, by law, remains an agent 
of the partnership with power to bind it to transactions in 
the ordinary course of business with third partiesZ93 As 
such, the reasons that underlie the fiduciary status of agents 
apply equally to general partners.294 

Not surprisingly, the fiduciary status of partners in a gen- 
eral partnership carries over to general partners in a limited 
partner~hip.~g~ In fact, the duties of a general partner in a 
limited partnership may be even stricter than those applica- 
ble to a partner in a general partnership because of the typ- 
ically passive and dependent role of the limited pa r tne r~ .~g~  
On the other hand, for this same reason, limited partners 
ordinarily are not subject to fiduciary duties29' 

Corporate law also reflects the general proposition that 
those who act in a representative or managerial capacity, 
and who therefore exercise discretionary authority over the 
property of others, occupy a fiduciary relationship to those 
whose property they control. Thus, corporate directors and 
officers consistently have been held to be fiduciaries of 
their corporation, and in modern times, also of i.ts share- 
holder~.~" Conversely, shareholders, as such, traditionally 
have not been regarded as fiduciaries because, when acting 
solely as shareholders, they act as owners and not in a 
managerial, representative ~apaci ty .~~9 

This brief summary of partnership and corporate law sug- 
gests how fiduciary duties might be applied to members 
and managers of LLCs. If the LLC is member-managed, all 
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to that of partners in a general partnership. If exclusive 
management power is vested in managers, the managers 
(whether or not they also are members) would be subject 
to fiduciary duties akin to those of cor- 
porate officers and directors or general n e  relative 
partners of limited partnerships. The 
nonmanaging members, whose posi- youth of LLCS 
tion is analogous to that of sharehold- as a form of 
ers or limited partners, generally 
would not be subject to fiduciary business 
obligations. If the LLC has adopted a organization 
hybrid structure, under which it has 
managers but certain managerial deci- means that 
sions are reserved to the members at there is no 
large, each group would be subject to 
fiduciary responsibility within the well 
sphere of its managerial authority. This established 
is the general approach taken by the body ofcase 
drafters of the Uniform Limited 
Liability Company Act300 and which law, in 
may, over time, recommend itself to 
the Kansas courts. 

Kansas or 
To the extent the courts do recog- elsewhere, 

nize fiduciary obligations in the con- deafing with 
text of Kansas LLCs, two provisions of 
the KRLLCA remain to be considered. fiducia ly 
The first of these relates to the duty of obligations. 
care, and closely tracks its corporate 
law counterpart. It protects a member 
or manager who relies in good faith on the LLC's records 
and on other information, opinions, reports, or statements 
presented to the LLC by any of its other members, man- 
agers, officers, employees, or committees, or by any other 
person who has been selected with reasonable care, as to 
matters the member or manager reasonably believes are 
within the person's professional or expert competence.3O1 
This protection specifically extends to good faith reliance 
on financial information affecting the legality of distribu- 
tions by the LLC to members.302 
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The second provision is section 17-7669, which reads as 
follows: 

Except as provided in an operating agreement, a 
member or manager may lend money to, borrow 
money from, act as a surety, guarantor or endorser 
for, guarantee or assume one or more obligations 
of, provide collateral for, and transact other busi- 
ness with, a limited liability company and, subject 
to other applicable law, has the same rights and 
obligations with respect to any such matter as a 
person who is not a member or manager.303 

On its face, this language might be read to validate one 
of the most serious conflict of interest situations--a contract 
or transaction between a fiduciary and a beneficiary. 
Whether the applicable law is that of agency,304 partner- 
ship,305 or c0r~orat ions ,3~~ these transactions are always 
viewed with suspicion. If one understands the historical 
derivation of section 17-7669, it becomes clear that it is not 
intended to be an across-the-board validation of such self- 
dealing contracts and transactions. Rather, its purpose is 
altogether different. 

The first incarnation of this language appeared in section 
13 of the original Uniform Limited Partnership Act (1916),307 
which provided that a limited partner could loan money to 
and transact other business with the limited partnership 
and, with respect to resulting claims, share with general 
creditors a pro rata portion of the partnership's assets. 
Section 13 also contained a special fraudulent conveyance 
provision applicable to transactions between a limited part- 
ner and the limited partnership. Thus, its focus was not on 
the internal relationship between a limited partner and the 
limited partnership, but on the external relationship 
between the limited partner and third party creditors of the 
limited partnership. 

The Revised Uniform Limited Partnership Act (1985) con- 
tains an updated version of section 13 in section 107, as 
follows: 

Except as provided in the partnership agreement, a 
partner may lend money to and transact other busi- 
ness with the limited partnership and, subject to 
other applicable law, has the same rights and 
obligations with respect thereto as a person who is 
not a partner.308 

Although this language is more general than that of section 
13, the exclusive focus remains the relationship between 
the contracting partner and outside creditors. Thus, the 
drafters explain that the special fraudulent conveyance pro- 
vision was deleted but that the rights of the contracting 
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partner were made subject to other applicable law, such 
the state's general fraudulent conveyance law and the e 
table subordination doctrine developed under federal h 
ruptcy law.309 

Delaware adopted this version of section 107 whe 
enacted the Revised Uniform Limited Partnership Ac 
1982.310 In 1988 Delaware amended its provision to pe 
a partner also to "borrow money from, act as a sur 
guarantor or endorser for, guarantee or assume onc 
more specific obligations of, [and] provide collateral fc 
limited partnership.311 This language, with appropr 
modifications, became part of the DLLCA,312 which is 
model for the KRLLCA. Nowhere in this history is there 
suggestion that these provisions were intended to ins[ 
fiduciary self-dealing from judicial scrutiny. 

5. Indemnification 
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Prior law provided that an LLC could indemnify me] 
bers, managers, and others to the same extent that a corp 
ration could indemnify directors, officers, employees, 
agents against actual and reasonable expenses incurre' 
connection with the defense of any civil or criminal acl 
suit or proceeding in which the member or manager m 
party.313 This provision merely gave the LLC powe 
indemnify; it did not require indemnification. Any rig1 
be indemnified had to appear in the operating agreer 
or be authorized by the vote of the members or mana 
in a specific case. 

The KRLLCA expands indemnification in two signifi 
respects. First, it provides that, subject to any standarc 
restrictions contained in the operating agreement, an 
has power to indemnify and hold harmless members, r 
agers, and others from and against any and all claims 
demands whatsoever.314 This is exceedingly broad langl 
that would cover any sort of liability incurred by a men 
manager, or other person, whether or not in the ordi 
course of the LLC's business, and whether or not litig2 
had been commenced. As was true under prior law, 
right to indemnification is created by this provision. Rath 
it simply authorizes the parties, in the broadest possil 
terms, to strike their own bargain in the operating agrL~- 
ment. 

The KRLLCA does, however, also create a right to indem- 
nification. Parroting corporate law, it states that, to the 
extent a member, manager, officer, employee, or agent 1 
been successful, on the merits or otherwise, in defense 
any action, suit, or proceeding, or any issue or mat 
therein, such person must be indemnified against ac 
and reasonable litigation expenses, including atto 
fees.315 
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C. Profits, Losses and Distributions 

1. Allocation 
Allocation of profits and losses on the books of an LLC 

and allocation of actual distributions of cash or other assets 
both are governed by the operating agreement.316 In the 
unlikely event that the operating agreement is silent as to 
either or both of these matters, allocation will be on the 
basis of the agreed value (as reflected in the LLC's records) 
of each member's capital contribution to the extent that the 
contribution has been received by the LLC and not previ- 
ously returned to the member.317 This default rule repre- 
sents a change from prior law, which provided for equal 
allocation in the absence of an agreement to the con- 
trary.318 

2. Interim Distributions 
The question of how distributions are allocated among 

members, and among classes or groups of members, is dif- 
ferent than the question whether a distribution, in fact, will 
be made. The latter is a management question that should 
be addressed in the operating agreement.319 Absent specific 
provision in the operating agreement, members' draws or 
other interim distributions will be subject to whatever inter- 
nal management structure governs ordinary business mat- 
ters. 

Unless the operating agreement provides otherwise, a 
member cannot demand that a distribution of assets be 
made in kind rather than in cash, and this remains true 
even if the member contributed particular property to the 
LLC.320 Conversely, unless the operating agreement affirma- 
tively permits it, a member also cannot be forced to accept 
a disproportionate distribution in kind, i.e., one in which 
the percentage of the asset distributed to the member 
exceeds the percentage in which the member shares in  dis- 
tributions generally. On the other hand, unless the operat- 
ing agreement prevents it, a member may be compelled to 
accept an in kind distribution to the extent it is not dispro- 
p0rtionate.3~~ 

Subject to provisions of the KRLLCA designed to preserve 
the distinction between equity and debt,322 and unless oth- 
erwise provided in the operating agreement, a member has 
the status of, and is entitled to all remedies available to, a 
creditor of the LLC with respect to accrued but unpaid dis- 
trib~tions.3~3 
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3. Distribution Upon Dissociation 

As had already been noted,3z4 a member who resigns or 
otherwise becomes dissociated from an LLC has only the 
distribution rights granted by the operating agreement. 
There is no statutory default right to return of the member's 
capital contribution, to the fair value of the member's LLC 
interest, or to any other amount.325 The KRLLCA thus con- 
tinues a trend away from easy withdrawal of members' 
investments begun in 1997.3~~ While, absent advance plan- 
ning for a buyout, this renders members' interests highly 
illiquid, it serves the need of the typical closely-held LLC 
for a predictable capital base. It also helps preserve valua- 
tion discounts for purposes of federal transfer taxation in 
the case of family-owned L L C S . ~ ~ ~  

If an operating agreement does call for a distribution 
upon dissociation of a member, any such distribution is 
subject to the other provisions of the KRLLCA that apply to 
distributions gene ra l l~ .3~~  

4. Limitation on Distributions 

An LLC may make distributions to its m'embers only to 
the extent that the fair value of its assets exceeds its liabili- 
ties. For purposes of this computation, nonrecourse liabili- 
ties and liabilities to members with respect to their LLC 
interests are disregarded. Property subject to a nonrecourse 
liability is included as an asset only to the extent that its fair 
value exceeds the l i a b i l i t ~ . 3 ~ ~  A member who knowingly 
receives a distribution in violation of this limitation will be 
liable to the LLC for a period of three years for the amount 
of the distribution. A member who did not know at the 
time the distribution was made that it was wrongful will not 
be liable.330 In this regard, the protection for good faith 
reliance on financial information regarding the LLC's ability 
lawfully to make d is t r ibut i~ns~~l  is especially significant. 

Unless otherwise provided in an operating agreement, a 
member's obligation to return money or other property dis- 
tributed in violation of the KRLLCA may be compromised 
only by the unanimous consent of the other n1embers.3~~ 
Even if such a compromise has occurred, the member theo- 
retically will remain liable to a creditor who extended 
credit to the LLC during the period the member's obligation 
to return the wrongful distribution was reflected in the 
operating agreement, to the extent the creditor reasonably 
relied on that obligation.333 Because an obligation to return 
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a wrongful distribution will rarely, if ever, appear in an to bring an action in the right of an LLC to recover a judg- 
operating agreement, the potential for liability under this ment in its favor.341 This form of action, which has long 
provision is de minimus. been known to the corporate l a ~ , 3 ~ ~  may be especially use- 

ful when an LLC's management is centralized in one or 

D. Annual Reports more managers. 
Derivative actions, by definition, are a minority remedy. 

Every domestic LLC and every for- Therefore, in order to preserve both management and 
eign LLC doing business in Kansas democratic norms, a member's derivative suit is authorized 

domestic LLC must file with the Secretary of State an only if the managers or members with authority to bring 
annual report, due at the same time as the action have refused to do so, or if an effort to cause 
the LLC's Kansas income tax return. them to bring the action is unlikely to s~cceed.3~3 This pre- 

foreign LLC The report, on a form available from condition is reinforced procedurally by the requirement 
the Secretary of State's office, must that the petition in a derivative action set forth with particu- 
state the name of the LLC and, if it is a larity the effort of the plaintiff to secure initiation of the 
domestic LLC, the name and address action by a manager or member or the reasons for not 
of each member owning a 5% or  making the effort.344 Kansas must greater capital interest. A requirement A second procedural hurdle for the would-be derivative 

file with the that the report contain a reconciliation plaintiff is the so-called contemporaneous ownership 
of the members' capital accounts for r ~ l e . 3 ~ ~  The KRLLCA's version of this rule, which is intended 

'f  the previous tax year was deleted in to prevent speculation in litigation, states that the plaintiff 
2 0 0 0 . ~ ~ ~  The report must be accompa- must be a member of the LLC at the time of bringing the 
nied by the LLC's franchise tax, which action and also must have been a member at the time of annuazrepoH) is assessed in the amount of $1 per the transaction about which the plaintiff is complaining. 
$1,000 of net capital accounts located Alternatively, the plaintiff's status as a member may have 
or used in Kansas, but in no event less devolved on the plaintiff by operation of law or pursuant to Same as 
than $20 or more than $2,500, The the operating agreement from a person who was a member 
actual amount of franchise tax paid by at the time of the transaction.346 
any LLC is required to be kept confi- Finally, if a derivative action is successful, in whole or in 
dential by the Secretary of State.335 part, whether by way of judgment, compromise, or settle- 

Failure to file an annual report or to ment, the court has discretion to award the plaintiff reason- 
pay the franchise tax when due will able litigation expenses, including attorneys' fees. The 
result in the assessment of a $75 award may be payable from the recovery in the action, if 
penalty.336 If the failure persists for 90 any, or directly by the L L C . ~ ~ '  

days, the LLC's articles of organization (if domestic) or 
authority to do business in Kansas (if foreign) will be for- 111. ORGANIC CHANGES 
feited.337 In such a case, the LLC may be reinstated by filing 
with the Secretary of State a certificate of reinstatement and 
paying all fees, taxes, and penalties due. A reinstatement is A. C O ~ V ~ ~ S ~ O ~ S  
retroactive to the date of forfeiture, and the LLC may 
resume its business as though forfeiture had never 

1. Conversion of Other Entity to LLC 

E. Derivative Actions Prior law provided a simplified procedure by whicl 
general or a limited partnership could convert into an I 

Prior law did not expressly permit a member to bring a without dissolving and r e o r g a n i ~ i n g . 3 ~ ~  The KRLL 
derivative action on behalf of an LLC. Following the lead of expands the types of "other entity" that may convert into a 
the DLLCA339 and the Kansas Revised Uniform Limited Kansas LLC to include a business trust, real estate invest- 
Partnership A c ~ , ~ ~ O  the KRLLCA now authorizes a member ment trust, common law trust, or any other unincorporated 
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business, including a general partnership, limited partner- 
ship, limited liability partnership, limited liability limited 
partnership, or foreign limited liability company.349 The 
conversion must be approved as provided in the other 
entity's organizational documents or by applicable law, as 
the case may be.350 It is accomplished by filing with the 
Secretary of State a certificate of conversion and articles of 
orgz that comply with the KRLLCA, each of which 
has :cuted by one or more authorized pers0ns.3~~ 

TI cate of conversion must state: (a) the date on 
w h i ~ l l  ~ L L U  jurisdiction in which the other entity was 
forn if different, its jurisdiction immediately prior to 
con :b) the other entity's name immediately prior to 
COnv~~alull, (c) the name of the LLC into which it is con- 
verting; and (d) if the conversion is not to be immediately 
effective, the future effective date or time (which may not 
be later than 90 days after the filing date).352 The conver- 
sion is effective upon filing the certificate of conversion 
and articles of organization with the Secretary of State or 
upon the future effective date specified in those instru- 
ments. 

Upon effectiveness, the other entity is converted into a 
Kansas LLC without the necessity of dissolving, winding up 
its business, or liquidating and distributing its assets. Rather, 
the other entity simply will continue in the form of an LLC, 
the existence of which is retroactive to the original date of 
formation of the other entity.353 Notwithstanding this 
retroactivity, the conversion will not affect any obligations 
or liabilities of the other entity, or the personal liability of 
any person, incurred prior to conversion.354 

When another entity is converted into an LLC, all rights, 
powers, privileges, title to all property, debts due, and 
causes of action belonging to the other entity are deemed 
vested in the LLC. Similarly, all rights of creditors, liens, 
debts, liabilities, and duties of the other entity continue 
without impairment, attach to the LLC, and may be 
enforced against it to the same extent as if incurred or con- 
tracted by it.355 

2. Conversion of LLC to Other Entity 

Going a step beyond prior law, the KRLLCA also permits 
a Kansas LLC to convert into a domestic business trust, real 
estate investment trust, common law trust, general partner- 
ship, limited partnership, or limited liability partner~hip.35~ 
Such a conversion must be authorized as provided in the 
LLC's operating agreemen~3~' If the operating agreement 
does not speak to authorization of a conversion, but con- 
tains provisions governing authorization of a merger or 
consolidation, then those provisions will control. If, how- 
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ever, the operating agreement is silent with respect to both 
conversions and mergers or consolidations, the conversion 
must be authorized by a majority in profits interest of the 
members, or if there is more than one class or group of 
members, then by a majority in profits interest of each class 
or gro~p.35~ 

Beyond specifying how a conversion must be authorized, 
the KRLLCA does not detail the filing 
and other procedures necessary to Prior law 
accomplish conversion of an LLC into 
another entity. Such matters quite 

' 

properly are left to the law governing domestic LLC 
the other entity. Unfortunately, the 
statutes, if any, governing the other meqe Or 

entities into which an LLC might con- consolidate 
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provisions 
Prior law authorized a domestic LLC with 012& tWO 

to merge or consolidate with or into substantive 
one or more domestic or foreign LLCs. . 
The KRLLCA reenacts these prbvisions additions 
with only two substantive additions.360 
The first, and least important of these 
additions, relates to an agreement of merger or consolida- 
tion that is amended or terminated after its approval but 
before the effective date of the corresponding certificate of 
merger or consolidation. In such a situation the KRLLCA 
makes provision for filing with the Secretary of State of a 
certificate that amends or terminates the certificate of 
merger or consolidation, so that the public record will 
reflect accurately the business reality.361 

The second change is a section expressly authorizing an 
operating agreement or an agreement of merger or consoli- 
dation to provide contractual appraisal rights in connection 
with any merger or consolidation, amendment of the oper- 
ating agreement, or sale of all or substantially all of the 
LLC's assets.362 Unlike corporate law, this provision does 
not grant appraisal rights to dissenters,363 it merely autho- 
rizes the parties to create their own contractual appraisal 
rights. It does, however, eliminate any doubt about the pro- 
priety of such rights in an operating agreement or agree- 
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ment of merger or consolidation. It also specifically con- 
firms jurisdiction in the district court to hear and determine 
any matter relating to such appraisal rights.364 

2. Merger or Consolidation with Other 
Business Entities 

Since 1995, Kansas law has contained specific and sepa- 
rate provisions authorizing and governing a merger or con- 
solidation involving a domestic LLC and one or more other 
domestic or foreign business entities at least one of which 
is not an L L C . ~ ~ ~  These provisions are unaffected by the 
KRLLCA. 

IV. DISSOLUTION AND WINDING UP 

A. Causes of Dissolution 

1. Nonjudicial Dissolution 

An LLC is dissolved and its affairs must be wound up 
upon the first to occur of the following: (a) at the time 
specified in the operating agreement (if no time is speci- 
fied, the LLC will have perpetual existence);366 (b) upon the 
happening of events specified in the operating agreement; 
(c) unless otherwise provided in the operating agreement, 
upon the written consent of a majority in profits interest of 
the members, or if there is more than one class or group of 
members, then a majority in profits interest of each class or 
group; (d) at any time there are no members, except that, 
unless otherwise provided in the operating agreement, the 
LLC is not dissolved if, within 90 days (or such other period 
provided in the operating agreement) after the event that 
terminated the membership of the last remaining member, 
that member's personal representative agrees in writing to 
continue the LLC and to the admission of the personal rep- 
resentative or his or her nominee as a member of the LLC, 
retroactively effective as of the event that terminated the 
membership of the last remaining membe1-.3~~ 

Continuing a provision added to the prior law in 
1 9 9 8 , ~ ~ ~  the KRLLCA states affirmatively that, unless other- 
wise provided in the operating agreement, the death, retire- 
ment, expulsion, bankruptcy, dissolution, or occurrence of 
any other event that terminates the membership of any 
member will not cause the dissolution and winding up of 
an LLC. Rather, the LLC will continue unless, within 90 days 
after the event, a majority in profits interest of the mem- 
bers, or if there is more than one class or group of mem- 
bers, then a majority in profits interest of each class or 
group, agree in writing to dissolve the ~ ~ c . 3 ~ 9  
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2. Judicial Dissolution 

An LLC also may be dissolved by a decree of the district 
court in two very different kinds of circumstances at the 
instance of two very different kinds of petitioners.370 The 
first is simply a reenactment of prior law, and involves suit 
by the Attorney General to dissolve involuntarily an LLC 
that is abusing its franchise in any of several ways.371 The 
second borrows three pages from corporate law to create a 
truly innovative LLC dissolution provision.37z 

Recall that unless the operating agreement specifies the 
time at which or events upon the happening of which an 
LLC will dissolve, dissolution normally will require agree- 
ment among the holders of at least a majority of the profits 
interest in the business.373 If ownership is equally divided, 
deadlocks may develop with respect to both management 
of the business and the advisability of dissolution. If these 
deadlocks cannot be resolved the business will stagnate 
and may well eventually founder, to the detriment of all 
concerned. 

It is to this type of situation that section 17-76,117(b) is 
directed. It requires that an LLC's business be suffering or at 
least be threatened with irreparable injury because the 
members or managers are so deadlocked with respect to 
management that the vote necessary for action cannot be 
obtained and the members cannot terminate the deadlock. 
In such a case any member or members owning in the 
aggregate 25 percent or more of the outstanding interests in 
either capital or profits may file a petition with the district 
court requesting dissolution and distribution of the LLC's 
assets in accordance with a plan to be agreed on by the 
members, or failing agreement, as determined by the court. 
The petition must be accompanied by a proposed plan of 
dissolution and distribution along with a certificate stating 
that copies of the petition and plan were furnished to the 
other members at least 30 days before the petition was 
filed, and that members having the vote required for disso- 
lution have failed or refused to agree to the plan. Unless 
members having the vote required for dissolution file an 
answer and certificate stating that they have agreed to the 
proposed plan or some alternative, the court must order 
dissolution of the LLC if it finds that the deadlock and 
irreparable injury in fact exist as alleged.374 

0. Winding Up and Distribution of Assets 

1. Winding Up 

The KLLCA was not clear as to precisely who, within a 
dissolved LLC, was vested with authority to wind up its 
affairs.375 Nnr did it contain a specific procedure for 
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appointment of a receiver, if necessary. In Znvestcorp, L.P. v. 
Simpson Investment Co., L . c . , ~ ~ ~  however, the Kansas 
Supreme Court held that the managers in office at the time 
of dissolution were responsible for winding up. It further 
held that the district court had jurisdiction to appoint a 
receiver upon a showing of fraud, breach of fiduciary duty, 
waste, or other good cause. 

The KRLLCA essentially codifies these aspects of the 
Znvestcorp holding. It states that, unless otherwise provided 
in the operating agreement, a manager who has not wrong- 
fully dissolved an LLC may wind up its affairs.377 If there is 
no such manager, the members or a person approved by 
the members may wind up the LLC.378 In either case, how- 
ever, the district court, upon cause shown, may wind up 
the LLC's affairs and appoint a liquidating trustee upon the 
application of any member, manager, personal representa- 
tive, or a~signee.~" 

The persons winding up the LLC have authority to litigate 
on its behalf, gradually settle and close its business, liqui- 
date its property, pay or make provision for payment of its 
liabilities, and distribute its remaining assets to its members, 
all without affecting the liability of its members or man- 
agers and without imposing personal liability on any liqui- 
dating t r u ~ t e e . 3 ~ ~  

satisfy its liability to members and former members for the 
amount of any accrued but unpaid distributions upon resig- 
nation.383 Finally, unless otherwise provided in the operat- 
ing agreement, any remaining assets will be distributed to 
the members, first for the return of their contributions, and 
second with respect to their LLC interests in the proportions 
in which they share in  distribution^.^^^ 

C. Certificate of Cancellation 

Dissolution procedure under prior law burdened both the 
parties and the Secretary of State with unnecessary paper- 
work. As soon as possible after an event causing dissolu- 
tion, the LLC had to file with the Secretary of State a state- 
ment of intent to dissolve.385 Later, after completion of the 
winding up process, the LLC filed a second document, arti- 
cles of dissol~tion.3~~ If the articles of dissolution were in 
proper form and substance, and all fees and franchise taxes 
had been paid, the Secretary of State issued a certificate of 
dissolution to the LLC's representative, at which point the 
LLC's existence officially terminated.387 

The KRLLCA greatly simplifies this procedure by provid- 
ing that, upon dissolution and completion of winding up, 
an LLC's articles of organization are to be canceled by filing 
a certificate of cancellation, executed by an authorized per- 
son, with the Secretary of State.388 The certificate of cancel- 
lation need only set forth the following: (1) the LLC's name; 
( 2 )  the reason for filing the certificate; (3) if cancellation is 
not to be effective immediately, the future effective date or 
time of cancellation (which must be a date or time certain 
not later than 90 days after the filing date); and (4) any 
other information the person filing the certificate deter- 
m i n e ~ . ~ ~ '  

2. Distribution of Assets 

Upon completion of winding up, an LLC must first pay or 
make reasonable provision for payment of all of its known 
liabilities, including claims and obligations that are contin- 
gent, conditional, or unmatured, regardless of whether the 
identity of the claimant is known. Claims of members and 
managers who are creditors are included in this category to 
the extent otherwise permitted by law, unless the claim is 
for an accrued but unpaid interim distribution or distribu- 
tion upon resignation.381 If the LLC has sufficient assets, all 
creditors' claims must be paid or provided for in full. If 
assets are insufficient such claims are paid or provided for 
according to their priority, and among those of equal prior- 
ity, r a t a b l ~ . 3 ~ ~  

After paying or providing for liabilities to creditors, unless 
the operating agreement provides otherwise, the LLC must 

V. FOREIGN LIMITED LIABILITY COMPANIES 

As was the case with mergers and consolidations, the 
KRLLCA reenacts the prior law governing foreign LLCs with 
only minor additions.390 The first of these is an incorpora- 
tion by reference of the provisions regarding the types of 
businesses or activities in which an LLC may engage and 
the powers it possesses.391 The second addition makes 
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I clear that a foreign business entity is 

I LLC.392  ina all^, the KRLLCA extendsto 

State constitutes an oath or affirmation 

I As stated at the outset, during the 
decade of the 1990s, amendment of 
the KLLCA became an almost annual 

I event. Although these amendments 
had the commendable purpose and 
effect of improving the law, they could 
not alter the fact that the underlying 
legislation was a first generation LLC 

I statute. Much has been learned in a 
decade. That knowledge, combined 
with the "check the box" Treasurv 
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statutes. Delaware has not totally 
recodified its law but, not surprisingly, 

also clarified and rationalized many 
aspects of its LLC law. 

The KRLLCA is now retroactively 
applicable to all Kansas LLCs, regard- 
less of when formed.394 Because most 
of the substantive changes made by 
the KRLLCA are merelv default rules. 

Nevertheless, caution and the fact that 
the new statute offers significant 
advances over the old should prompt 
careful review of the articles of organi- 
zation and operating agreements of all 
LLCs. 
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