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LEGAL ARTICLE: JURISDICTION OFARBITRATORS ... 
The record contained no evidence that Credit actually re- 

ceived the award. At oral argument, she stated that the address 
listed on the award was her correct address but that she did 
not know if she had ever received the award. 

MBNA moved to confirm the award at the end of Decem- 
ber 2004. It did not file a copy of the arbitration agreement 
with its motion. In response, Credit filed a pro se motion to 
vacate the award, arguing that she had never agreed to arbi- 
trate the dispute. MBNA challenged the motion as untimely 
because it was filed more than 90 days after the date shown 
on the certificate of ~ervice.~ The district court nonetheless 
vacated the award, finding that "there is no existing agree- 
ment between the parties to arbitrate and therefore the award 
entered against Defendant is null and void."' 

111. The Kansas Supreme Court Decision 

The Kansas Supreme Court affirmed. It identified one con- 
trolling question: "Did Credit's effort to thwart confirmation 
of the award come too late? If so,. the district court did not 
have authority to vacate the award. If not, the district court 
had the authority it needed to enter its rulings."8 In answer- 
ing that question, the Court indicated that it "evaluated both 
federal and state law as well as National Arbitration Forum 
rules when rele~ant."~ 

The Court's analysis proceeded in four steps. The first two 
steps addressed the timeliness issue, and the last two steps 
addressed the correctness of the district court's rulings on 
MBNA's motion to confirm and Credit's motion to vacate. 

First, the Court stated that MBNA could not "rely on Cred- 
it's tardiness in challenging the award" because she denied that 
she had agreed to arbitrate.'' There is authority supporting 
that proposition, although the Court does not cite it." In 
MCI Telecommunications COT. v. Exalon Industries Inc.,I2 for 
example, the 1st Circuit held (under the FAA) that the time 
limits for challenging an award do not apply when a party 
challenges the existence of an arbitration agreement. Accord- 
ing to the court of appeals: 

A party that contends that it is not bound by an agree- 
ment to arbitrate can, therefore, simply abstain from 
participation in the proceedings, and raise the inexis- 
+enre of a written contractual agreement to arbitrate as 
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only in 
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%e, e.g.. MHNA Amer~rt~ Rank N.A. u. H o t ,  71 0 N.W. 2d 125, 

a defense to a proceeding seeking confirmation of the 
arbitration award, without the [time] limitations con- 
tained in section 12, which are only applicable to those 
bound by a written agreement to arbitrate.I3 

There is contrary authority as well,I4 although professor 
Alan Scott Rau states that "[tlhe correct rule is undoubtedly 
stated in MCI tee communication^."'^ 

Second, because the arbitration award was not served on 
Credit as required by the Kansas Uniform Arbitration Act I 
(KUAA), the Court held that the time for filing a motion to 
vacate the award never began to run.16 As a result, Credit's 
motion to vacate was not untimely. The Court found service 
flawed in two respects under the KUAA. First, the certificate 
of service recited that the NAF (rather than the arbitrator) 
had served the award. Second, the award was served by regu- 
lar mail rather than by certified mail or personal service.17 Of 
course, service of the award appears to comply with the NAF 

I Code of Procedure, which provides that the "Forum shall I 

serve a copy of the Award upon all Parties or their Represen- 
I '  

tatives or as directed by any Party"I8 using "the postal service 
of the United States or any country, or .. . a reliable private 
service, or . . . facsimile, e-mail, electronic, or computer trans- 1 

mis~ion."'~ Because the KUAA requirements for service ap- 
ply only when the parties have not agreed ~therwise,~' service 
appeared improper to the Court only because of the dispute 
over the existence of an arbitration agreement (compounded 
by MBNA's inexplicable failure to attach the arbitration agree- 
ment to its motion to confirm the award). 

Third, the Court concluded that the district court properly 
denied MBNA's motion to confirm. According to the Court, 
MBNA's failure to attach a copy of the arbitration agree- 
ment to its motion "violated the Federal Arbitration Act" and 
"alone would have justified the district court in its decision 
to deny MBNA's motion to confirm the award."2' The Court 
does not suggest, however, that the KUAA contains such a 
requirement. 

Fourth, the Court held that the district court properly va- 
cated the award. The fact that a party did not agree to arbi- 
trate is a ground for vacating an award under both the KUAA 
(because "[tlhere was no arbitration agreement")22 and the 
FAA (because "the arbitrators exceeded their powers").23 The 
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properly refused to consider party's "assertions that tl valid ar- 
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Court emphasized that "MBNA made 
no legally sufficient response" to Credit's 
contention that she had not agreed to 
arbitrate.24 

'TRATORS ... 
IV. The Arbitrator's Jurisdiction 

to Decide Jurisdiction (aka 
Compbtence- Compbtence) 

than resolves, the question of whether 
arbitrators can rule on whether there 
is an arbitration agreement in the first 
place. 

At a practical level, the extent of the 
arbitrators' authority to rule on their 
own jurisdiction (their compktence-com- 
pktence or "jurisdiction concerning juris- 
diction"32) can determine both the ex- 
tent of, and the timing of, court review 
of any arbitration award. According to 
professor William W. Park: 

O n  the whole, the Kansas Supreme 
Court reached a defensible conclusion 
on (largely) defensible grounds. So why 
make a fuss? The problem is with a 
lengthy dictum in the Court's opinion 
that is contrary to the usual interpreta- 
tion of both the UAA and the FAA and 
that incorrectly limits the power of ar- 
bitrators to rule on their own jurisdic- 
tion. In the end, the Court's conclusion 
is inconsistent with its own analysis, and 
so is no more than dictum. Practicing 
attorneys should recognize that it is dic- 
tum and challenge attempts to apply it 
in future cases. 

At the end of its opinion, the Court 
noted a number of other cases (includ- 
ing one from the Kansas Court of Ap- 
p e a l ~ ~ ~ )  that "appear to reflect a national 
trend in which consumers are question- 
ing MBNA and whether arbitration 
agreements exist."26 Interestingly, of 
the six non-Kansas cases cited by the 
Court, two actually upheld lower court 
decisions confirming awards in favor of 
MBNA." Moreover, the Court did not 
cite two very recent cases from the U.S. 
District Court for the District of Kansas, 
both of which compelled cardholders to 
arbitrate their disputes with MBNA.28 
The Court's parting shot, however, re- 
ferring to "MBNA's casual approach to 
this l i t i ga t i~n , "~~  seems hard to dispute. 

Depending on the context, refer- 
ence to an arbitrator's "jurisdic- 
tion to decide jurisdiction" has 
operated with at least three quite 
distinct meanings: (1) arbitra- 
tors need not stop the arbitration 
when one party objects to their 
jurisdiction, (2) courts will delay 
consideration of arbitral jurisdic- 
tion until an award is made, and 
(3) arbitrators may decide on 
their own jurisdiction free from 
judicial review.33 

A. An overview of compbtence- 
A 

compbtence doctrine 
The problem discussed by the Kan- 

sas Supreme Court is a recurring one in 
arbitration law: to what extent do arbi- 
trators have the power to rule on their 
own jurisdiction over a dispute? The is- 
sue arises from the contractual nature of 
arbitration. "Arbitration," the U.S. Su- 
preme Court has stated, "is a matter of 
contract and a party cannot be required 
to submit to arbitration any dispute, 
which he has not agreed so to submit."30 
If the parties have not agreed to arbi- 
trate, an arbitrator purporting to resolve 
their dispute is merely an "interl~per."~' 
But that statement merely poses, rather 

Robert H. Smit explains that "the 
general rule in the United States has 
been that while arbitrators have author- 
ity under the FAA to consider challeng- 
es to their jurisdiction, disputes over 
arbitration agreements - raised on a 
motion to stay litigation, to compel or 
enjoin arbitration or to enforce or nullify 
an arbitration award - are reserved for 
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independent judicial determinati~n."~~ 
In other words, the accepted approach 
to compktence-compktence in the United 
States is that arbitrators can decide ju- 
risdictional issues in the first instance, 
subject to de novo review on a challenge 
to the award, so long as one of the par- 
ties has not yet gone to 

B. The Kansas Supreme Court's 
dictum on compktence-compktence 
In Credit, the Kansas Supreme Court 

rejected even the "simplest formula- 
t i ~ n " ~ ~  of compktence-compktence, albeit 
only in dicta. In holding that a challenge 
to the existence of an agreement to ar- 
bitrate is not subject to the time limits 
of state (and federal) arbitration law, the 
court began by stating its conclusion: 
"We note first that MBNA cannot rely 
on Credit's tardiness in challenging the 
award if the arbitrator never had jurisdic- 
tion to arbitrate and enter an award."37 
As discussed above,3R the Court's con- 
clusion on this question was consistent 
with at least some prior law and, in the 
words of a leading commentator, "un- 
doubtedly" the "correct rule."39 

It then continued: 

An agreement to arbitrate bestows 
such jurisdiction. When the ex- 
istence of the agreement is chal- 
lenged, the issue must be settled 
by a court before the arbitrator 

I 
may proceed. See 9 U.S.C. ,$ 4; 
K.S.A. 5-402. 

Under both federal and state law, 
Credit's objection to the arb'itra- 

meant the responsibility fell 
ABNA to litigate the issue of 
agreement's existence. See 9 
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LEGAL ARTTCLE: JURISDICTION OFARBITRATORS ... 
U.S.C. § 4; K.S.A. 5-402. Nei- 7he Role of the Courts, 59 J.K.B.A. 

I 

ther MBNA, as the party assert- 33,35 (May 1990). 
ing existence of an arbitration 
agreement, nor the arbitrator was "Substantive arbitrability is con- 

simply free to go forward with the cerned with the question ofwheth- 

arbitration as though Credit had er the parties have contractually 

not challenged the existence of an agreed to submit a particular dis- 

agreement to do so.40 pute to arbitration. The courts de- 
cide this question because no one 

Here, the Court goes well beyond must arbitrate a dispute unless he 
merely excusing Credit's late filing of has so consented." (59 J.K.B.A. 
a motion to vacate the award. It states at 35 n. 42 quoting Denhardt v. 
that Credit's objection that she had not Trailways Inc., 767 F.2d 687, 690 
agreed to arbitrate - made to the arbi- [loth Cir. 1985]).42 
trator - required MBNA to stop the ar- 
bitration process and go to court to have In fact, the authority cited b~ the 

that issue adjudicated. Kansas Supreme Court does not sup- 

support of that the port its rejection of even the "simplest 

Court cites three sources (none of which formulation" of compktence-c0mpktenCe. 

support its statement, as discussed be- TO understand why, it may be helpful 

loW),41 ne first two - 4 4 of the FAA to examine more systematically Credit's 

and K.S.A. 5-402 - both provide that a right to court review of her contention 

party may seek to have the court corn- that she had not agreed to arbitrate. 

pel a recalcitrant party to arbitrate. 'The 
third is the following excerpt from an 
article in the Journal of the Kdnsas Bar (continued on nextpage) 

Association: 
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"If there is a challenge to the arbi- 
tration, it is for the courts, not the 
arbitrator, to decide whether the 
agreement to arbitrate exists and 
whether the issue in dispute falls 
within the agreement to arbitrate. 

"Under either the Federal Act or 
the Kansas Act, the arbitrator's 
power to resolve the dispute must 
find its source in the agreement 
between the parties. 'The arbitra- 
tor has no independent source of 
jurisdiction apart from consent of 
the parties. ... Dreyer, Arbitration 
Under the Gnsas Arbitration Act: 

bra text accc 
rupra note I 
:an. at 658, 
r 

ermination 
4. 

1 1 -  

by the arb ubmit the issue to det I- 

tators. See znfra note 4 
36. Park, supra note x, at l ru .  
37.281 Kan. at 658, 132 P3d a 
38. See sul 3mpanyIng notes LU-15. 
39. Rau, 15, at 296 11.25. 
40.281 E 132 P3d at 900-01. 
41. See znpa text accompanying notes 57-59. 
42. 281 Kan. at 658-59, 132 P3d at 901 

quoting Leo I! Dreyer, Arbimtzon Under the 
Cansas Arbztrdtron Act: 7he Role of the Courts, J .  

L ; A ~ .  AARASS'N, 5 at 33 (1990). 1 -LY a 
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LEGAL ARTICLE: JURISDICTION OFARBITRATORS ... 
I 
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Supp. 
48. 
49. 

C. Court review of challenges to In addition to seeking post-award as they otherwise are proper.53 More- 
arbitrators' jurisdictional rulings review, Credit also had the option to over, the arbitration proceeding need 

In the rest of this section, I will put seek pre-award adjudication of the issue not stop when one party asserts that it 
timeliness issues aside and instead fo- by seeking a court injunction against did not assent to arbitration. As stated 
cus on when and to what extent Credit the arbitration proceeding. The KUAA by the Court of Appeals of Arizona in 
might have obtained court review of the expressly permits parties to enjoin an Brake Masters Systems Inc. v. G a b b a ~ : ~ ~  
issue of assent. arbitration proceeding.48 The FAA does 

So long as the issue is properly pre- not expressly permit injunctions against Most other courts that have 

served in the arbitration proceeding, a arbitration, but federal courts have en- considered this issue have held 

party is entitled to de novo review of tered such injunctions in appropriate that a Party is not required to 

its contention that it had not agreed to circumstances, such as when the court seek a ~re-arbitration deter- 
arbitrate - in an action to vacate the concludes that a party has not agreed to mination of arbitrability even 

award. In First Options of Chicago Inc. v. arbitrate.49 when the other party objects to 

K a ~ l a n , ~ ?  the U.S. Supreme Court held If Credit had filed a court action seek- the arbitrability of the issue. 

that a court need not defer to the arbi- ing to enjoin the arbitration proceeding, Our arbitration statutes and the 

trators' finding that a party had agreed the Kansas Supreme Court would have weight of authority from other 

to arbitrate, but instead should deter- been correct: Credit would have been jurisdictions allow either a Pre- 
mine the issue itself.44 entitled to a court adjudication of the arbitration or a post-arbitration 

Credit's objection that she had not assent issue before the court could deny determination of a r b i t r a b i l i ~ ~ ~  

agreed to arbitrate - made to the arbi- her request for an inj~nct ion.~ '  Like- 
trator rather than a court - likely was wise, if MBNA had sought to compel These decisions of other courts should 

sufficient to preserve the issue of assent arbitration, the court would have had to be given particular respect here because 

for post-award review. Certainly if Cred- resolve the assent issue before ordering the KUAA dictates that it "shall be so 

it had participated in the arbitration arbitration. The U.S. Supreme Court so construed as to effectuate its general 

proceeding without challenging the ex- held in ATdT Technologies Inc. v. Com- purpose to make uniform the law of 

istence of an arbitration agreement, she munications Workers ~fAmerica,~' a labor those states which enact it."S6 

would have waived the issue.45 Under arbitration case. The Kansas Supreme Court miscon- 

the KUAA, however, because she "did But the substantial weight of author- strued the authority it cited in support 

not participate in the arbitration hear- ity holds that objections like that made of its view. Both § 4 of the FAA and 

ing without raising the objection," she by Credit - communicated to the arbi- K.S.A 5-402 by their terms are permis- 

was entitled to seek to vacate the award trator and not raised in court - do not sive: both provide that a party "may" 

on the ground that "[tlhere was no ar- preclude the arbitration from proceed- seek to compel arbitration, not that the 

bitration agreement."4Qy comparison, ing in her absence. Certainly most arbi- party must. Nothing in the text &either 
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LEGAL ART 'ICLE: JURZSDZCTZON OFARBITRATORS ... 
tional commercial arbitration 
by Kluwer Law International and a book 
on the Iran-United States Claims Tribunal 
published by Oxford University Press. He 

has written exten- 

Moreover, the Dreyer article quoted 
by the Court refers not to cases like 
Credit, in which Credit made her objec- 
tion to the arbitrator, but rather to cases 
like A T d T  Technologies, in which the 
objection was raised in a court proceed- 
ing. The context of the quotes makes this 
clear: the quotes refer to cases in which 
the court is "addressing the motion to 
compel a rb i t ra t i~n ,"~~ and Dreyer cites 
ATdT Technologies as authority.59 As a 
result, the authority cited by the Kansas 
Supreme Court simply does not support 
its assertion that an objection to the ar- 
bitrator's jurisdiction stops the arbitra- 
tion proceeding in its tracks. 

?hat said, there is some authority 
- albeit very much in the minority 
- that the Court might have cited in 
support of its dictum. In Smith v. Cur- 
rency %ding International Inc. ,60 the 
respondents did not participate in the 
arbitration other than to assert that they 
had not agreed to arbitrate. Under First 
Options, they certainly were entitled to 
de novo-court review of the assent issue 
post-awafF (assuming no waiver). But 
the district court did not itself deter- 
mine whether the parties had agreed to 
arbitrate. Instead, it vacated the award 
on the ground that "the arbitration 
panel exceeded its authority by entering 
an award before judicial determination 
whether an arbitration agreement ex- 
ist~."~' The 10th Circuit affirmed in an 
unpublished opinion.62 

But as already noted, the Smith case 

In the end, the Kansas Supreme 
Court's statement was only dicta. In- 
deed, the Court itself did not follow 
through on the implications of its as- 
sertion. If the arbitrator had no juris- 
diction to go forward once Credit had 
raised her jurisdictional challenge, the 
court should have vacated the award 
without regard to whether MBNA had 
presented any evidence of an arbitration 
agreement. Instead, the district court in 
Credit found that there was "no existing 
agreement between the parties to arbi- 
trate,"" and the Kansas Supreme Court 
concluded that the district court had 
not erred. 

sively on the h w  
and economics of 
arbitration, with 
recent articles ap- 
pearing in Law 
and Contempo- 
rary Problems, 
Journal of Legal 
Studies, Vander- 
bilt Law Review, 
Illinois Law Re- 

view, Notre Dame Law Review, and 
International Review of Law and Eco- 
nomics. He has madepresentations on ar- 1 
bitration h w  and practice throughout the 
United States, Canada, and Europe. 

Prior to teaching, Drahozal was in pri- 
1 

vate law practice in Washington, D. C., 1 
and served as a law clerk for the Iran- 
U S .  Claims Tribunal, the US .  Supreme 
Court, and the U S. Court of Appealsfor 
the 5th Circuit. 

Drahozal received his B.A., summa cum 
laude, from Washington University and 
his J.D., with highest honors, fiom the 
University of Iowa College of Law. 

V. Conclusion 

Under both federal and state arbitra- 
tion law, arbitrators are generally under- 
stood to have the authority to rule on 
their own jurisdiction in the first in- 
stance, including ruling on whether the 
parties have agreed to arbitrate. A party 
that asserts it has not agreed to arbitrate 
is entitled to have a court adjudicate that 
issue (assuming it has not waived the is- 
sue), either before an award is made (on 
a motion to enjoin the arbitration) or 
after (on a motion to vacate the award). 
The Kansas Supreme Court's dictum in 
Credit - that the arbitration proceed- 
ing should have stopped once Credit as- 
serted to the arbitrator that she had not 
agreed to arbitrate - departs from the 
usual approach in American cases and 
should not be followed. 

is very much an outlier. As Rau explains 
in discussing Smith: "If this were indeed 
'the law,' it would obviously render un- 
workable any contractual provision for 
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