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PHYSICIAN’S ASSISTANT AND NURSE PRACTITIONER
LAWS: A STUDY OF HEALTH LAW REFORM*
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One of the most promising ways to expand the supply of medical care and to
reduce its cost is through a greater use of allied health personnel, especially those
who work as physicians’ and dentists” assistants, nurse pediatric practitioners, and
nurse midwives. Such persons are trained to perform tasks which must otherwise
be performed by doctors themselves, even though they do not require the skills of
a doctor. Such assistance frees a physician to focus his skills where they are most
needed and often allows him to treat many additional patients.!

In February 1971 when President Nixon made that statement, the laws of
most states severely limited the legal rights of physicians to delegate medical
acts in an innovative manner.” This situation is changing. At this writing,
at least 41 states have 66 statutes that allow physicians to delegate medical acts
innovatively to broadly defined categories of nonphysicians. Thirty-eight of
these statutes authorize delegation to qualified nonphysicians (physician’s
assistants or PAs).? ‘The other 28 statutes authorize delegation only to
qualified professional nurses and, in four cases, to qualified practical nurses as
well (nurse practitioners or NPs).* These statutes and regulations there-

* The author’s work on this Article was supported in part by a grant from the University of Kansas
General Research Fund. The author also is indebted to John Murphy, Associate Dean and Professor of
Law, University of Kansas, for his comments on a draft of the Article, and to Bertrand Bell, M.D,,
Director of Ambulatory Care Services, Bronx Municipal Hospital, New York City, in 1970, for imparting
to the author a vision of the possibilitics for expanded medical delegation.

®® Associatc Professor of Law, University of Kansas. B.A.,, Amherst College, 1963; LL.B. Yale
University Law School, 1968.

! President Nixon, Message to the Congress Relative to Building a National Health Strategy, Feb. 18,
1971, 117 Cownc. Rec. 3119, 3122 (1971) [hercinafter cited as President Nixon, Message].

¥ President Nixon, Message, supra note 1, at 3122; see section L.C. infra. Before 1971 only California,
Colorado (2 statutes), Florida, Kansas, and Oklahoma had laws that authorized physicians to delegate
medical acts in addition to delegations authorized by custom and by allied health personnel licensure
statutes. CaL. Bus. & Pror. Cope §§ 2510-22 (West 1974); Coro. Rev. Stat. Ann. §§ 12-31-101 o
-115 (1973); Coro. Rev. StaT. ANN. § 12-36-106(3) (1) (1973); Fra. StaT. ANN. § 458.13(4) (Supp.
1975); Kan. Stat. AnN. § 65-2872(g) (1972); Orvra. Stat. ANn. tit. 59, § 492 (Supp. 1974).

® These statutes are cited in notes 144 and 152 infra. Hereinafter the terms “physician’s assistant™
and “PA” will be used interchangeably to refer to any person recognized under a PA statute as qualified
to perform medical acts under the supervision of a physician. The terms “physician’s associate,” “child
health associate,” and “assistant to a physician™ are given the same meaning by some statutes, and
these terms are included within the meaning of PA. Although PA as a matter of ordinary language
would seem to refer to any nonphysician who assists a physician, the new PA statutes are not intended
to apply to traditional delecgations by physicians. See, e.g., N.C. Gen. Stat. § 90-18(13) (Supp. 1974).
Professional nurses generally qualify to perform additional medical acts under separate statutes. See
note 4 infra.

¢ These statutes are cited in notes 168 and 177 infra. Hereinafter the terms “nurse practitioner” and
“NP" will be used interchangeably to refer to any nurse recognized under a NP statute as qualified to
perform medical acts in addition to those traditionally delegated to nurses. The terms “nurse-midwife,”
“nurse associate,” and ‘“‘nurse clinician” are employed under some NP statutes, and these terms are
included within the meaning of NP.
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under (the new legislation)® provide in varying degrees for the delegation of
medical acts traditionally performed only by physicians and the delegation of
certain other medical acts to a wider range of nonphysicians than previously
has been the case (expanded medical delegation).®

The new legislation applies to a growing phenomenon in American medical
practice. Although the number of persons engaged in expanded medical
delegation is difficult to estimate,” the rapid growth of new formal training
programs for PAs and NPs has been impressive. Directories prepared for
1973-74 identified 86 PA training programs and 83 certificate NP training pro-
grams in 42 states, the District of Columbia and Puerto Rico,® all initiated
since 1965.°

This Article examines the new legislation in order to describe different
legislative rules that have been used to authorize and regulate expanded med-
ical delegation and to assess the relative value of these rules. The Article sug-
gests that much of the new legislation is incomplete and unduly restrictive and
that consequently the maximum feasible amount of expanded delegation may
not be achieved. These failures may be explained by two basic factors. Legis-
lators and administrators appreciate easily articulated and administered stand-
ards regulating the quality of care, but in many cases these standards appear
to unduly restrict expanded delegation. A more significant factor has been
the political power of physicians and other health professionals, whose economic
interests are well served by maintenance of strict controls over expanded
medical delegation.

Part I of this Article discusses some of the background to the new legisla-
tion: the nature of expanded delegation, the perceived benefits to be obtained,
the need for statutory authorization, and the economic and political context
within which the new legislation has been established. Part IT describes and

8 Any consideration of the new laws necessarily must include an examination of administrative regula-
tions promulgated thercunder because a substantial majority of the rules governing new medical delega-
tions have been established by regulations. Hercinafter the terms “legislation” and “legislative” will be
used to refer to both statutés and regulations.

® A more complete description of expanded medical delegation is provided in section I A énfra.

" As of March 1, 1974, 655 PAs were registered or “known to be working” under 24 PA statutes.
This number, however, was based upon incomplete reporting under PA statutes in cffect at the time,
and it did not include NPs or PAs in states without PA statutes, for which such data is apparently not
available. Cohen & Dean, To Practice or Not to Practice: Developing State Law and Policy on Physician
Assistants, 52 MiLsank Mem. Fuvp Q. 349, 353 (1974) [hereinafter cited as Cohen & Dean, To
Practice or Not to Practice].

% AMERICAN MzDpICAL AssoclATioN & Bureau or Heartn Resources Deveropment, US. Dep'r or
HeaLtH, EpucaTioN, AND WELFARE, PHysiciaN SupporT PersonnNer 1973-74, DHEW Pub. No. NIH
74-318, (1974); AMericAN NURsEs AssocIATION & BUReAu orF HeartH Resources Deveropment, U.S.
Dep't or HEeaALTH, EpucatioN, AND WELPARE, PREPARING REGISTERED NURrses roR ExPaNDED Rores
1973-74, Part I, DHEW Pub. No. NIH 74-31 (1974). Certificate NP programs refer to short-term
training programs, generally three to 12 months, designed specifically to prepare professional nurses for
an expanded medical role. In addition, graduate degree programs for professional nurses may provide
such training. See id. Part I1.

®The first PA program was started in 1965 at the Duke University Medical Center. Estes & Howard,
Potential for Newer Classes of Personnel: Experiences of the Duke Physician’s Assistant Program, 45
J. Meo. Epo. 149, 151 (1970). Apart from ecarlier training of nurse-midwives, the first NP training pro-
gram was started in the same yecar at the University of Colorado Medical School. A. Saprer, B. SabLer
& A. Briss, THE PHYsICIAN"s AssisTANT—TooAY AND Tomorrow 21 (1972) [hercinafter cited as SabLer
& Buriss].
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categorizes the new legislation. Part III analyzes several important rule-
making choices that have confronted legislatures and administrative agencies
in establishing the new laws. Part IV offers some recommendations for future
rule-making concerning expanded medical delegation.'

I. THE BAackGROUND OF THE NEw LEGISLATION

A preliminary discussion of some relevant aspects of medical practice, law,
and economics will be helpful in providing a basis for understanding and
evaluating the new legislation. Expanded medical delegation needs further
definition and illustration because it is a technical subject with contours that
are not readily discerned by the outside observer. The potential social benefits
from expanded delegation and the traditional legal barriers to it need descrip-
tion to clarify what is at stake when questions are raised about the legality of
particular delegations. Finally, certain economic and political aspects of
medical practice deserve examination because these suggest a powerful explana-
tion for the prevailing patterns and restrictions in the new legislation.

A. The Nature of Expanded Medical Delegation

The nature of expanded medical delegation may be illustrated by a simple
model of medical practice and medical delegation, both traditional and new.
The purpose of this model is to analyze the potential medical and economic
feasibility of delegating a wide range of medical acts to a variety of non-
physicians, delegation that transcends the scope of traditional medical respon-
sibilities of allied health personnel. Medical practice for this purpose may be
defined as all acts of patient care that physicians are trained to perform.’ It
will help to think of these acts as forming a spectrum that consists of three
distinct albeit overlapping categories. At one end of the spectrum are “diag-
nostic and treatment judgments,” which include initial determinations of a
disease or other abnormal condition based upon an evaluation of symptoms

* Most carlier recommendations for rule-making in the arca of expanded medical delegation were
made before the recent ecxplosion of new laws and were general in nature or keyed to some of the
carlier statutes. See, e.g., DepaARTMENT or CoMmmuniTy HeaLTH Sciences, Duke UniversiTy, MopeL
LecisLaTion Proyect For Puysician’s AssistaNts  (1970)  [hereinafter cited as Duke Projecr];
Forgotson, Roemer and Newman, Legal Regulation of Health Personnel in the United States, in 2 REPORT
OoF THE NATIONAL Apvisory CoMmmissioN oN HeaLtH Manpowser, 279, 290-95 (1967), [hereinafter cited
as Forgotson]; SADLER & Buiss, supra note 9, at 93-132 (1972); Carlson, Health Manpower Licensing
and Emerging Institutional Responsibility for the Quality of Care, 35 Law & Conrtemp. Pros. 849,
864-74 (1970) [hercinafter cited as Carlson]; Curran, New Paramedical Personnel—to License or Not
to License?, 282 N, Enc. J. Mep. 1085 (1970); Curran, The California “Physicians’ Assistants” Law,
283 N. Enc. J. Mep. 1274 (1970); Sadler & Sadler, Recent Developments in the Law Relating fo the
Physician’s Assistans, 24 Vano. L. Rev. 1193, 1196-1202 (1971) [hereinafter cited as Sadler & Sadler];
Silver, New Allied Health Professionals: Implications of the Colorado Child Health Associate Law, 284
N. Enc. J. Men. 304 (1971); Paramédics and the Medical Manpower Shortage: The Case for Statutory
Legitimization, 60 Geo. L.J. 157, 182-84 (1971); The Physician’s Assistant and the Problem of Statutory
Authorization, 7 U.CD.L. Rev. 413, 419-31 [hereinafter cited as Problem of Statutory Authorization].
More recent writing by HEW’s Dean and Cohen does focus upon the new statutes and regulations.
Cohen & Decan, To Practice or Not to Practice, supra noté 7; Decan, State Legislation for Physican’s As-
sistants: A Review and Analysis, 88 HeaLtn Serv. Rep. 3, 6-7 (1973) [hereinafter cited as Dean].

1 This definition follows the typically broad definition of medical practice in state physician licensure
laws. See, e.g., N.Y. Epuc. Laws § 6521 (McKinney 1972), which defines medical practice as “diagnosing,
treating, operating or prescribing for any human discase, pain, injury, deformity or physical condition.™
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and the development of an appropriate treatment plan for the diagnosed condi-
tion." The middle category consists of “treatment modifications,” which
include judgments about the severity of symptoms of an already diagnosed
condition and the need to continue, modify, or alter the prescribed treatment.'®
The third category consists of “medical procedures,” which include all re-
maining medical acts that are necessary to implement diagnostic and treatment
judgments and treatment modifications. Medical procedures include diagnostic
or data-gathering procedures such as physical examinations, medical histories,
and laboratory tests and therapeutic procedures such as administering medica-
tion by injection and suturing wounds.**

These categories cannot be defined in a precise way because many medical
acts will not be easily classified in one or another category. For example, should
the interpretation of X-ray pictures be classified as a diagnostic judgment or a
data-gathering procedure?*® It also will be difficulet in particular cases to draw
a line between the administration of a prescribed treatment (a therapeutic
procedure) and a treatment modification or between a treatment modification
and the diagnosis and treatment of a new condition.’® The classification of
many particular medical acts will depend upon the purpose of the classifica-
tion.'" Notwithstanding this lack of precision, these three categories will be
helpful in describing the possibilities for expanded medical delegation and in
analyzing many of the new legislative rules that make use of these and
similar terms.®

Traditionally, some opportunities for delegation of medical acts have been
utilized. For example, podiatrists and optometrists perform independently
certain medical acts relating to specific parts of the body;'® physical therapists
carry out treatments upon referral from physicians;*® and nurses administer
physician-prescribed medications and treatments.® But traditional medical
delegation has not included all or even most relatively simple, routine medical
acts. With the exception of independent practitioners such as optometrists,

2 This definition is based upon the definition of a “doctor’s diagnosis” as distinguished from a
“nursing diagnosis” in Acts of Diagnosis by Nurses and the Colorado Professional Nursing Practice Act,
45 DENvVER L.J. 467, 469-75 (1968) [hereinafter cited as Acts of Diagnosis by Nurses]. It also appears
to be what the American Medical Association (AMA) meant by “decision-making required to establish
a diagnosis and plan therapy,” when it recommended functions for PAs and NPs that did not include
such decision-making. AMA House or DEeLEGATES, EssENTIALS OF AN APPROVED EDUCATIONAL PROGRAM
FOR THE ASSISTANT To THE PRIMARY CARE PHysician 1 (Dec. 1971) [hereinafter cited as AMA
ESSENTIALS], '

2 This definition is based on the definition of “nursing diagnosis” outlined in Acts of Diagnosis by
Nurses, supra note 12, at 469-75.

" See AMA EssENTIALS, supra note 12, at 1-2.

8This classification issuc was the one at stake in Maranville v. State Bd. of Equalization, 99 Cal.
App. 2d 841, 222 P.2d 898 (1950).

18 See, e.g., Acts of Diagnosis by Nurses, supra note 12, at 467.

7 See id. at 469-75 for a discussion of various meanings of diagnosis that can follow from different
purposes.

8 See, e.g., text at notes 302-29 infra.

7“ See, e.g., Kan. Star. Ann. §§ 65-1501, 2001 (1972); N.Y. Epuc. Law §§ 7001, 7101 (McKinney
1972).
97:)8“, e.g., Kan. Stat. Ann. § 65-2901 (Supp. 1974); N.Y. Epuc. Law § 6531 (McKinncy Supp.
1 .

o See, e.g., KaN. StaT. Ann. § 65-1113(b) (1972); N.Y. Epvc. Law § 6902 (McKinney Supp. 1973).
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diagnostic and treatment judgments, treatment modifications, and many closely
related medical procedures have not been delegated, no matter how simple
and routine the acts may be. Physical examinations, medical histories, diagnosis
and treatment of common illnesses, minor surgery, and decisions to continue
or modify prescribed treatment for convalescing or chronically-ill patients
generally have not been delegated.” Furthermore, delegated medical acts have
been entrusted only to limited groups of licensed allied health personnel, not-
withstanding other nonphysicians’ ability to perform the same acts.”® For
example, a practical nurse qualified by on-the-job training to give innoculations
may not have legal authority to do so because only professional nurses have
been licensed to give innoculations.**

Diagnostic and treatment judgments, treatment modifications, and medical
procedures vary from relatively simple, routine acts to highly complex ones.
A priori it would seem that many simple, routine acts in all three categories
might be performed as competently by nonphysicians as by physicians.® For
example, compare the decision whether an upper-respiratory tract complaint is
a symptom of a common cold, a common throat infection for which penicillin
should be prescribed, or some more complex disorder, with the decision as to
what the more complex disorder is. Both decisions involve diagnostic and
treatment judgments and medical procedures, but the former will be more
common and usually will require far fewer considerations, judgments, and
medically sophisticated techniques than the latter.”* Recent medical studies
suggest that the former, more limited decision and other similar medical acts,
including diagnostic and treatment judgments and treatment modifications,
may under appropriate conditions be performed competently by nonphysicians
with limited and varied medical training.” The nonphysicians studied ranged

¥ Evidence for this lies with new PA and NP statutes and regulations that now authorize such prac-
tices by nonphysicians. See, e.g., S.D. Comp. Laws § 36-4A-22 (Supp. 1974) (authorizing many of
these tasks for PAs); Wasn. Ap. Cope § 308-120-200 (1975) (authorizing many of these tasks for NPs).

# See text at notes 81-86 infra for a description of statutes limiting traditional medical delegations.

2 See Barber v. Reinking, 68 Wash. 2d 139, 411 P.2d 861 (1966).

% In this Article, the standard for competent performance of medical acts by PAs and NPs will be
assumed to be the level of competence that is expected of physicians. This conservative assumption is
made for practical reasons. It relies on an existing standard of competence and is in accord with both
the standard employed in medical evaluations of PAs and NPs, see, e.g., the studies cited in note 27 fnfra,
and the standard apparently assumed by legislators in enacting the new statutes, see, e.g., CaL. Bus.
AND Pror. Cobe § 2510 (West 1974). This assumption begs the important but currently unanswerable
question of what the appropriate standard should be. Should it be physician equivalence or some lower
standard that is stll acceptable in the sense that total social value of services performed exceeds total
social cost? The availability of any such lower standard can only be ascertained by further experience
with PAs and NPs.

® See Greenfield, Bragg, McGraith & Blackburn, Upper-Respiratory Tract Complaint/Protocol for
Physician-Extenders, 133 Arcu. INTERN. MEep, 294 (1974) [hereinafter cited as Greenfield]. This study
found that the initial, more limited diagnostic and treatment judgment of upper-respiratory tract com-
plaints was performed as competently by trained nonphysicians, both nurses and others, working under
written protocols, as it was performed by physicians.

7 1d. At least two other studies of initial, limited diagnostic and treatment judgments by nonphy-
sicians have found similar results. Chappell & Drogos, Evaluation of Infant Health Care by a Nurse
Practitioner, 49 Pepiatrics 871 (1972) [hereinafter cited as Chappell & Drogos] (a professional nurse
with five years' experience in a pediatrics emergency room and short-term medical training was responsible
for all well-baby care and also diagnosed acute illnesses, treating some and referring others); Spitzer,
Sackett, Sibley, Roberts, Gent, Kergin, Hackett & Olynich, The Burlington Randomized Trial of the
Nurse Practitioner, 290 N. Enc. ]J. Mep. 251 (1974) [hereinafter cited as Spitzer] (professional nurses
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from high school graduates with four to six weeks training in diagnosing
certain types of medical complaints under written protocols®® to professional
nurses with three months of additional medical training who conducted a
general medical practice on an independent basis, referring more difficult
problems to appropriate physicians.*®

The usefulness of expanded medical delegation will depend on its economic
as well as its medical feasibility. Economic feasibility requires that the eco-
nomic value of the services delegated exceed the costs of such delegation. The
high cost of physicians’ services relative to the cost of nonphysicians’ services
suggests that much expanded delegation may be economically feasible. Physi-
cians’ incomes today appear to be in excess of four times those of professional
nurses,’® the allied health professionals whose functions most closely approxi-
mate those of PAs and NPs. It will be necessary to pay PAs and NPs some-
thing more than professional nurses, but not much more in view of relatively
low PA and NP training costs.”” Thus, if PAs and NPs earn a salary equal to
one-third of physicians’ incomes,* and if their use in expanded delegation in-
creases physicians’ productivity by more than a third, it will pay physicians to

with three months’ additional medical training treated patients in a family practice on an independent
basis, referring more difficult problems [approximately one-third of all visits] to appropriate physicians);
see also Silver, Ford & Day, The Pediatric Nurse-Practitioner Program, 204 J.AM.A. 298 (1968)
(pediatric nurse practitioners were able to give “total care” to more than 75% of all children who came
to pediatric clinics, including almost all well-children and approximately half of the children with
illnesses or injuries), A larger number of studies have found that various types of nonphysicians can
perform as competently as physicians certain treatment modifications and medical procedures not tradi-
tionally delegated. Bessman, Comparison of Medical Care §n Nurse Clinician and Physician Clinics in
Medical School Affiliated Hospitals, 27 ). Curon. Dis. 115 (1974) [hereinafter cited as Bessman];
Charles, Stimson, Maurier & Good, Physician’s Assistants and Clinical Algorithms in Health Care De-
livery, 81 ANN. INTERN. Mep. 733 (1974); Charney & Kiwman, The Child-Health Nurse (Pediatric
Nurse Practitioner) in Private Practice, 285 N. Exo. J. Mep. 1353 (1971); Komaroff, Black, Flately,
Knopp, Reiffen & Sherman, Protocols for Physician Assistants—Management of Diabetes and Hyper-
tenston, 290 N. Enc. J. Mep. 307 (1974) [hercinafter cited as Komaroff); Lewis, Resnik, Schmidt &
Waxman, Activities, Events and Outcomes in Ambulatory Patiens Care, 280 N. Enc. ]J. Mep. 645 (1969)
[bereipafter cited as Lewis]; Runyon, The Memphis Chronic Disease Program: Comparisons in Outcome
and the Nurse’s Extended Role, 231 J.AM.A, 264 (1975) [hereinafter cited as Runyon]. Cf. Dellaportas,
Swords & Ball, Diagnostic Efficiency of Paraprofessionals, 64 Am. ]. Pue. HeaLtn 993 (1974). This
study of physicians and nonphysicians diagnosing gonorrhea patients found that physicians exhibited
diagnostic superiority, but that the diagnostic competence of the nonphysicians was sufficient to be
useful in treating male but not female patients.

# Greenfield, supra note 26, at 295; Komaroff, supra note 27, at 308.

® Spitzer, supra note 27, at 252; Spitzer & Kergin, Nurse Practitioners sn Primary Care, 1. The
McMaster University Educational Program, 108 Can. Meb. Assoc. J. 991 (1973). Cf. Chappell & Drogos,
supra note 27; Silver, Ford & Day, The Pediatric Nurse-Practitioner Program, 204 J.LAM.A. 298 (1968).

®The AMA’s 1973 estimates for average net incomes of physicians by specialty range from a litte
over $40,000 for pediatricians and gencral practitioners to more than $58,000 for surgeons. D. Harcoop,
THE SCREWING OF THE AVERAGE Man 129 (1974). In 1973 the average annual salaries of general duty
registered nurses in public hospitals in 21 major cities ranged from $8,500 to $11,000, with salaries over
$9,800 only in two of the 21 cities. Bureau or Lapor StaTisTics, U.S. DEP’T or LABOR, MoNTHLY
Lasor Review (April 1974),

% °The total costs of training a professional nurse as a pediatric nurse practitioner was estimated for
one program to be $1,755. Yankauer, Tripp, Andrews & Connelly, The Costs of Training and the
Income Generation Potential of Pediatric Nurse Practitioners, 49 Pepiatrics 878, 881 (1972) (herein-
after cited as Yankauer]. With such minimal training costs, only small increases above professional nurse
salaries should be sufficient to induce nurses to train and seek employment as NPs.

® This estimate for the level of PA and NP salaries may be slightly high. One survey found that
average PA salaries by specialty in 1972 varicd from $10,000 to $14,000. Scheffler, The Market for Para-
professionals: The Physician Assistant, Q. Rev. Econ. & Bus,, Autumn 1974, at 47, 50-51. A survey
of pediatric nurse practitioners from one program found their average salary in 1971 to be $9,300.
Yankauer, supra note 31, at 880 table IIl. Compare these PA and NP salaries with physician incomes
for 1973 described in note 30 supra.
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employ such persons. Recent economic evaluations of PAs and NPs indicate
that gains in physician productivity from effective use of full-time PAs and
NPs are likely to be far in excess of 33 percent.®®

Finally, it should be noted that feasible medical delegations are likely to
vary substantially in the manner in which they are implemented. The different
types of nonphysicians who might be employed has already been suggested.
The nature of the physician-nonphysician relationship also may vary. De-
pending upon the nature of the delegated acts and the skills of the nonphysi-
cian, these acts might be performed on a limited, independent basis, with
referral of more difficult problems to physicians;** upon referral from a
physician after an initial diagnosis has been made;* or under a physician’s
supervision, which may vary from personal observation® to periodic com-
munication with and review of the work of the nonphysician.*” The medical
acts considered delegable and the necessary qualifications of any nonphysician
to perform them also will vary over time, as physicians and nonphysicians
obtain new knowledge and skills from experience and as medical technology
and economic conditions change.®®

Professional and public interest in a coordinated effort to expand medical
delegation has developed only in the last ten years. The Duke University
Medical Center began its Physicians’ Assistants Program and the University
of Colorado Medical School its Pediatric Nurse Practitioner Program in 1965.%
Only two years later the National Advisory Commission on Health Man-
power recommended that federal financial support be given to training and
employing PAs and NPs,* and by 1971, President Nixon was recommending
substantial funﬁing of these programs.*’ Since then the multiplicity of training
programs*? and medical and economic studies*® seem to indicate that substantial
expansion of medical delegation is both medically and economically feasible.

B. Potential Benefits from Expanded Medical Delegation
Proponents of a planned expansion of medical delegation have argued that

® One economic study has found that current use of PAs in physicians’ offices may increase physi-
cian productivity from 49% to 74%, depending upon the extent of delegation by the physician. Smith,
Miller & Golloday, An Analysis of the Optimal Use of Inputs in the Production of Medical Services, 7
J. Hum. REs. 208, 218-23 (1972). A less rigorous economic evaluation of NPs found some economic
benefit for physicians employing NPs instead of professional nurses in their office practices, although
this study did not take into account the possibility of increased physician time spent supcrvising and
consulting with NPs or the likely need to adjust assignments and salaries of other personnel in the
physicians’ offices. Yankauer, supra note 31, at 882-84.

™ See Chappell & Drogos, supra note 27; Spitzer, supra note 27.

® See Bessman, supra note 27; Komaroff, supra note 27; Lewis, supra note 27; Runyon, supra note 27.

® Supervision by personal obscrvaton will occur, for example, when a PA or NP wkes over the
role of an assisting physician in surgery.

" See Charncy & Kitzman, The Child-Health Nurse (Pediatric Nurse Practitioner) in Private Prac-
tice, 285 N. Ena. J. Mep. 1353 (1971).

® See Forgotson, supra note 10, at 291.

® See note 9 and accompanying text supra.

“ | Nat10oNAL ADVisory CoMmissioN oN HeaLtt MaNPOWER, REPORT OF THE PANEL oN EpucaTioN &
SuprpLy 25, 32-33 (1967).

“ President Nixon, Message, supra note 1, at 3122,

“ See text at note 7 supra.

43 See notes 27 and 33 and accompanying text supra.
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this expansion would serve two important social needs—an economic need to
provide medical services at lower cost** and a social need to provide more re-
sponsible, more challenging, and better-paid job opportunities for a variety of
social groups, including under-employed members of minority groups and
unemployed and under-employed nurses.*® A brief analysis of these claims will
help indicate the potential significance and potentially complex purposes of
expanded delegation.

Perceptions of a general economic need to provide lower cost medical
services seem to have resulted in large part from the extraordinary increase in
physicians’ fees that has occurred since World War I1.*° From 1950 to 1972,
physicians’ fees increased almost twice as much as the overall consumer price
index.*” This increase has apparent causes that suggest that expanded delega-
tion may be useful in constraining future medical costs. First, during the post-
World War II period the demand for physician services has increased much
more rapidly than the supply, due to expanding personal incomes and, im-
portantly, the increasing availability of medical insurance.®* On the other
hand, the supply of physician services has increased slowly because of a variety
of factors, including unduly restrictive professional controls over the expansion
of medical schools,*® the lack of response by nonprofit medical schools to price
signals,® and the failure or inability of physicians to delegate additional medical
functions to nonphysicians.”* Secondly, another and perhaps substantial part
of the increase in physicians’ fees may be explained as payment for higher costs
of higher quality services.”® Higher quality physician services are not an un-
mixed blessing, however, because they may result merely from the availability
of medical insurance and the consequent discretion of physicians to provide
the highest quality and highest priced services possible, rather than from
consumer demand for higher quality services.® Determination of quality and

“ See, e.g., President Nixon, Message, supra note 1. State legislatures have expressed similar concern
with rising medical costs and interest in diminishing costs by expanded delegation in the purposes sec-
tions of many PA statutes. See, ¢.g., CaL. Bus. & Pror. Cobe § 2510 (West 1974).

“ See, e.g., SADLER & BuLiss, supra note 9, at 16-18.

“ See, e.g., President Nixon, Message, supra note 1, at 3120-23.

“" Feldstein, The Medical Economy, ScieNTiric Am., Sept. 1973, 151, 152-53 (1973) [hereinafter
cited as Feldstein, Medical Economy].

4 See Posner, Regulatory Aspects of National Health Insurance Plans, 39 U. Cui. L. Rev. 1, 2
(1971). C/. Feldstein, Medical Economy, supra note 47, at 153-55.

® See text at notes 94-102 infra,

® Arrow, Uncertainty and the Welfare Economics of Medical Care 53 Awm. Econ. Rev. 941, 952-53
(1963); Lindsay, Real Returns to Medical Education, 8 J. Hum. Res. 331, 332 n.1 (1973). Professional
controls over medical education help explain the prevalence of nonprofit medical schools. See R. STEVENS,
AMERICAN MEDICINE AND THE PusLic INTEREsT, 66-69 (1971) [hereinafter cited as STEVENSs].

® Posner, Regulatory Aspects of National Health Insurance Plans, 39 U. Cui L. Rev. 1 (1971).
See also section 1. C. snfra.

® See Feldstein, The Rising Price of Physicians’ Services, 52 Rev. or Econ. & Stat. 121, 122 (1970)
[hereipafter cited as Feldstein, Rising Price]. Cf. Feldstein, Medical Economy, supra note 47, at 154,

® Consumers generally will choose a product by balancing price and quality, in many cases accepting
a lower quality product because of lower price. In medicine, however, the availability of insurance
keeps consumers’ out-of-pocket costs for particular services at relatively low levels. This low “net price”
to consumers and their relative inability or unwillingness to question physicians about the quality of
any particular service give physicians broad discretion to establish the quality and price of their services.
gec Feldstein, Medical Economy, supra note 47, at 153-55. Also see Feldstein, Rising Price, supra note

2, at 121,
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price in this manner causes unnecessary resources to be used in medical care.**

Expanded medical delegation may increase the effective supply of physician
services relative to demand.”® To the extent this happens, expanded delegation
will be a faster and less expensive way to increase the supply of physician
services than the alternative of training additional physicians. In addition,
expanded delegation may impress upon consumers the idea that they can
judge the quality of at least some simpler, more routine medical acts. This
would induce greater price consciousness in consumers and reduce the discre-
tion of physicians to make quality and price decisions alone. Both of these
potential characteristics of expanded delegation will tend to reduce medical
costs, and such reductions might be substantial in view of the recent history of
medical prices.

Expanded delegation may provide particularly significant economic benefits
in two sectors of the medical economy. The first is the urban-based, specialty-
oriented medical center, where physicians already rely on physician-directed
“health teams” to provide much care. Modern medicine’s frequent develop-
ment of new methods of treatment in this setting requires that team members
as well as physicians obtain and apply new medical skills at a rapid rate.®®
The second sector consists of rural and some low-income urban areas in which
physicians have become a vanishing breed.”” In these areas the ability of the
remaining physicians to provide medical care may be expanded substantially
by the use of PAs or NPs, who may practice in different towns from their
supervising physician® or on an independent basis, referring more difficult
cases to physicians.”® Clearly, the two sectors require quite different types of
new delegations. In specialty-oriented medical centers, these delegations fre-
quently will be narrowly defined ones, for which short-term on-the-job training
is appropriate, and the nature of these delegations is likely to change at a rela-
tively rapid pace. In areas of physician shortage, delegations are more likely
to consist of a broad range of medical acts involving more independent judg-
ment by the nonphysician. In the latter setting, the PA or NP will function
more as a “junior doctor” and less as a “team member,” and appropriate
training may parallel somewhat the medical school model. Appropriate legis-

% Feldstein, Medical Economy, supra note 47, at 154.

% GSee text at notes 25-33 supra for a discussion of the potential feasibility of substantial expanded
delegation. Physician services will not be increased, however, to the extent supervising physicians employ
PAs and NPs to obtain greater leisure time for themselves rather than to expand their practices. In
addition, the ability of physicians to generate new demand for their services may reduce the effect of
expanded delegation on medical costs. See text at notes 117-18 infra.

® Forgotson, supra note 10, at 291.

5 In 1970 over one-third of the counties in the United States had a physician/population ratio less
than one-third the national average of one physician for every 630 persons. No private physicians were
found in 130 of these counties. Similar low physician/population ratios exist in low income inner city
areas. President Nixon, Message, supra note 1, at 3122,

% Nevada, South Dakota, Washington, and Wisconsin have authorized such remote practice by PAs.
Regulations for the Certification of Physician’s Assistants, Board of Medical Examincrs of Nevada, §
1.4 (1974); S.D. Comp. Laws § 36-4A-29 (Supp. 1974); Wasn. Ap. Cope § 308-52-130(5)(b)(i);
Wis. Ap. Copk ch. Med. § 50.06 (cffective April 1, 1975).

® Alaska, Nevada, and New Hampshire have authorized varying degrees of independent practice by
NPs. See text at notes 442-48 snfra.
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lation to authorize and regulate expanded medical delegation should take
account of these very different economic needs.

Medical delegation can help provide more adequate job opportunities
whenever a set of medical services to be performed by a nonphysician is suff-
cient to constitute a full-time or part-time job that offers more responsibility
and higher income than the nonphysician could otherwise obtain. Recent
recognition of a need to provide more adequate nonphysician job opportunities
in health care has arisen from three different sources. In each case expanded
delegation has been viewed as a means of tapping under-utilized human
resources and satisfying job expectations of particular disadvantaged groups.
First, many nurses are under-utilized and correspondingly under-paid with
respect to their medical training and skills.® At any given time a very large
number of trained nurses are not practicing,” perhaps in good part because
of the lack of professional challenge, under-utilization, and low pay. Secondly,
the rise and fall of the war in Vietnam has trained and released into civilian
life a large number of former medical corpsmen who have been trained to
perform medical acts not traditionally delegated to civilian health care per-
sonnel.** Thirdly, many of the anti-poverty manpower programs promoted by
the federal government in the 1960’s attempted to develop “new career”
opportunities in health care by providing remedial education and health care
training at relatively low cost.®®

It should be noted that attempts to serve the economic need to provide
medical services at lower cost and the social need to provide more adequate job
opportunities may not be complementary and in some cases may conflict.
Expanded delegation may be made feasible only by employing persons with
college or even medical school training, who are capable of obtaining adequate
jobs outside the health care industry.* Additionally, much expanded delega-
tion may involve narrowly defined, highly repetitive medical acts, and such
delegation need not result in substantially increased responsibility or income
for the nonphysicians involved.®® On the other hand, programs to use expanded
delegation to provide more adequate job opportunities may have legislative
goals and draw legislative responses that reduce the possibility of maximum
economic benefits from expanded delegation. Those sponsoring PA and NP

® See SADLER & Buiss, supra note 9, at 58-64.

% 1d. at 60 figure 2.

® See Smith, MEDEX~~An Operational and Replicated Manpower Program: Increasing the Delivery
of Health Services, 62 Am. J. Pus. HeaLtr 1563 (1972); SADLER & BuLiss, supra note 9, at 16.

® Such programs included those financed under the Manpower Development and Training Act of
1962, Act of Mar. 15, 1962, Pub. L, No. 87-415, 76 Stat. 23 (repealed by Act of Dec. 28, 1973, Pub.
L. No. 93-203, dt. VI, 614, 87 Stat. 883); work training, workstudy, and special work and career
development programs financed under the Economic Opportunity Act of 1964, 42 U.S.C. §§ 2701,
2737-49, 2751-56a, 2769-69f (§§ 2737-49 and 2769-69f repealed by Act of Dec. 28, 1973, Pub. L. No.
93-203, tit. VI, 614, 87 Stat. 883); and “Modcl Cities” programs financed under the Demonstration
Cities and Metropolitan Development Act of 1966, 42 U.S.C. §§ 3301-74.

® For example, medical school graduates unable to obtain a physician's licensc may qualify as PAs,
see, e.g., Rules and Regulations for Physician’s Assistants, Board of Medical Examiners of Alabama,
Rule IX, § 2 (1971), and only persons with college degrees and additional training may qualify as PAs
under Colorado’s Child Health Associate Law, Coro. Rev. Star. Ann. §§ 12-31-106(d),(e) (1973).

® See, e.g., Greenfield, supra note 26.
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training programs are likely to be satisfied by and may even encourage legisla-
tion that recognizes expanded delegation only to a narrowly defined group,
one that includes graduates of the program in question and excludes others.*
If this traditional model of medical licensing legislation is followed,*” the
new legislation will ignore the general economic need for a broad variety of
new delegations to persons with variable training and skills. In addition, in
the face of claims that new legislation is needed to provide better jobs for
persons with relatively little formal education, legislators and administrators
may react adversely and set unnecessarily high education requirements as a
condition to participation in expanded delegation.®®

C. Legal Barriers to Expanded Delegation: The Need for Statutory
Authorization

Traditionally structured state statutes governing medical and allied health
practices limit the legal rights of physicians to delegate medical acts in an
innovative manner.”® Thus some form of statutory amendment is necessary to
obtain clear legal authorization for expanded medical delegation. The medical
practice acts of all states require that the “practice of medicine” be conducted
only by licensed physicians or persons specifically exempted by the acts.™ These
acts typically define the practice of medicine in broad although imprecise
terms,” and they provide criminal, civil, and administrative sanctions (fines,
imprisonment, injunctions, and revocation of physician licenses) for the un-
licensed practice of medicine and for aiding and abetting another in such
practice.™

In the few relevant court decisions testing the legality of delegation of medi-
cal acts to unlicensed persons, courts have tended to give a broad reading to
the “practice of medicine” in finding the delegation illegal.’® They also have
rejected the defense that the only “practitioner” was the delegating physician
and that unlicensed persons working under physician supervision were not

® For example, a prime force behind enactment of New York’s PA statute was the Brooklyn Hos-
pital-Long Island University Physician's Associate Program, a two-year training program. The program
lobbied for enactment of a PA stamte during the 1970 and 1971 sessions of the New York legislature,
supporting a requirement that PAs have at least two years training in a formal education program.
Interview with Arnold Lewis, M.D., Director, in New York City, Spring 1971. New York enacted
such a requirement, N.Y. Evuc, Law § 6531(1)(d) (McKinney 1972), and it has been one of the few
states to specify a2 minimum of two academic years’ training for primary care PAs. See note 255 infra.

% The traditional model of medical licensing laws is discussed in section 1. C. infra.

® For example, the Brooklyn Hospital PA program mentioned in note 66 supra was originally
funded in part by Model Cities funds, and it accepted students who had not completed high school,
although these students were required to obtain a high school equivalency certificate as a condition of
completing the program. Interview with Arnold Lewis, M.D., Director, in New York City, Spring 1971].
It was the author’s observation, in the course of lobbying for the New York City Health Services Ad-
ministration for more liberal PA qualificadon requirements in New York, that New York's relatively
high formal training requirements for PAs resulted in part from concern by both legislators and ad-
ministrators about the practice of medicine by persons with little formal education.

® The discussion in this section follows Forgotson, supra note 10, at 290-95, 414-28.

1d. at 290.

" 1d. See, e.g., New York’s definition of the practice of medicine at note 11 supra.

P See, e.g., N.Y. Epuc. Law §§ 6509-15 (McKinney 1972).

™ See, c.g., Magit v. Board of Medical Examiners, 57 Cal, 2d 74, ..., 17 Cal. Rptr. 488, 490-93,
366 P.2d 816, 818-21 (1961).
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themselves practicing medicine but acting as mere agents of the physician.™
These holdings have been based upon the theory that the policy underlying
medical practice acts was to protect the public by utilizing the state licensure
process to determine a person’s competency.’

Any unlicensed person to whom medical acts are delegated, any physician
who supervises such a person, and any employer may risk imposition of addi-
tional liability in malpractice cases because of the delegation. This additional
liability may result from judicially created rules that disfavor the unlicensed
practice of medicine, such as a presumption of negligence, conclusive or
rebuttable, from the fact of unlicensed practice™ or the refusal to admit evi-
dence of a custom of the unlicensed practice, despite the custom’s relevance
to the issue of the unlicensed person’s ability to perform the delegated act with
reasonable care.”” These disfavoring rules, like broad interpretations of medical
practice and rejection of the agency defense in criminal and administrative
proceedings concerning the unlicensed practice of medicine, have been based
upon medical practice acts’ underlying policy of protecting the public by a
licensure process.”

State statutory law does recognize two types of medical practice by persons
who are not licensed physicians. The first type is authorized by specific exemp-
tions from the medical practice acts. These exemptions are limited to well-
identified groups such as consulting physicians from out of state, good samari-
tans, and medical students and interns working under the supervision of a
licensed physician,” These exemptions generally have not provided legal
authority for expanded medical delegation.®

Allied health personnel licensure laws authorize the second type of medical
practice by persons not licensed as physicians. These laws generally are not
appropriate vehicles for authorizing expanded medical delegation because they
authorize only limited medical practice by specific groups of allied health
personnel, who qualify by showing competence to perform an entire range of
medical and nonmedical acts.** In terms of expanded medical delegation, pro-
fessional nursing practice acts are probably the most important of these laws,
and they reveal the legal problem for expanded medical delegation that is

" Id. at ..., 17 Cal. Rptr. at 492, 366 P.2d at 820.

™ Id. at ..., 17 Cal. Rptr. at 493, 366 P.2d at 821; Forgotson, supra note 10, at 293.

" See Leff, Medical Devices and Paramedical Personnel: A Preliminary Context for Emerging Prob-
lems, 1967 Wasa. U.L.Q. 332, 387-88 [hereinafter cited as Leff].

™ Barber v. Reinking, 68 Wash. 2d 139, ...., 411 P.2d 861, 864 (1966).

BId. at ...., 411 P.2d at 864.

™ Forgatson, supra note 10, at 290.

% See 1d. Exceptions are the two earliest PA statutes, Colorado's first PA statute and Kansas’ statute,
which provided specific exemptions for “services” rendered under a physician’s “supervision.” Covro.
Rev. StaT. ANN. § 12-36-106(3)(L) (1973) (enacted 1951); Kan. StaT. ANN. § 65-2872(g) (1972)
(enacted 1957), amended in effect by Kan. StaT. ANN. § 65-2896 to -2896¢ (Supp. 1975). These statutes
were enacted in the 1950s, in an apparent attempt to codify the existing custom of limited medical delega-
tons to practical nurses and relatives of at-home patients. See letter from Leo B, Dixon to Vicki Courtney,
Mar. 25, 1974. These statutes subsequently have been interpreted as authorizing use of the modern-day
PA. Letter from Loretta Arduser, Secretary, Colorado State Board of Medical Examiners, to Philip
Ki;sam, June 17, 1975; Opinion Letter of the Kansas Attormey General, Opinion No. 73-420, Dec. 28,
1973.

& See Forgotson, supra note 10, at 423-28.
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common to all such statutes. Nursing practice acts typically require that the
“practice of professional nursing” be conducted only by licensed, registered
professional nurses (RNs).*> The “practice of professional nursing” is usually
defined in broad and imprecise terms,* which might seem to authorize delega-
tion of any medical act to an RN, except that specific authority is usually pro-
vided for RNs to perform limited types of medical acts, typically, “the admin-
istration of medications and treatments as prescribed by a licensed physician.”®
Frequently these acts also provide that professional nursing practice shall not
include “acts of diagnosis or prescription of therapeutic or corrective meas-
ures.”®® Thus many, if not all, traditional professional nursing practice acts
appear to preclude the delegation of diagnostic and treatment judgments to
RNs. Moreover, the ambiguous definition of nursing practice, which includes
specific authority for limited medical acts, creates substantial uncertainty about
the legality of other new medical delegations to RNs. To establish legal
authority for such delegations under these statutes, it is necessary to rely upon
case-by-case interpretations of the statutes by state Attorneys General, state
licensing boards, and occasionally the courts, with the possibility of subsequent
reinterpretations as well. This process is likely to inhibit even those innovative
medical delegations that might be authorized by the statutes as written.*®

In summary, the traditional form of state law substantially limits the legal
rights of physicians to delegate medical acts, both as to the persons to whom
they may delegate and as to the nature of delegated acts. Delegations to
unlicensed personnel are authorized only if the acts are deemed not to constitute
“the practice of medicine,” which has been defined broadly by statutes and
judicial decisions. Delegations to licensed allied health personnel are author-
ized only if they fit within the provisions of a particular allied health personnel
licensure act, which have been intended to authorize only a limited kind of
medical practice. Statutory change is necessary to provide clear legal authority
for any expanded delegation.

D. The Economic and Political Context

The medical and allied health practice acts described in the preceding
section have helped create and now help protect areas of exclusive albeit over-
lapping practice by licensed groups. Substantial expanded medical delegation
may threaten the economic and political interests based on this structure, and
it is not surprising that many organizations of health professionals have partici-
pated actively in the establishment of the new legislation. Parts II and III of

B1d. at 413.

814, at 414. Sce, c.g., Kan. Star. AnN. § 65-1113(b) (1972), which defines the practice of pro-
fessional nursing as “any act in the observation, care, and counsel of the ill, injured or infirm, or in
the maintenance of health or prevendon of illness of others . . . or the administration of medications
and treatments as prescribed by a licensed physician or dentist; requiring substantial specialized judgment
and skill and based on knowledge and application of the principles of biological, physical, and social
science.”

:Sec, e.g., Kan. STaT. ANN, § 65-1113(b) (1972).

I1d.
% Forgotson, supra note 10, at 423-25.



14 Kansas Law Review [Vol. 24

this Article indicate several instances in which these organizations have suc-
ceeded in protecting the interests of their members. There is, however, a com-
plex relationship between expanded delegation and the interests of physicians
and nurses. A preliminary analysis of this relationship will help explain many
prevailing patterns in the new legislation.

1. Specific Economic Interests and Expanded Delegation

Arguably, organized medicine, represented in particular by the American
Medical Association (AMA) and State Medical Societies,”” has played an
important, even essential, role in creating two significant characteristics of the
medical economy that support physicians’ fees and incomes™ at an artificially
high level.?® The first characteristic is an unduly restricted supply of physician
services caused by organized medicine’s control over entry into the profession.”
The second characteristic is the apparent absence of vigorous price competition
among physicians,” resulting in part from organized medicine’s control over
competitive practices by physicians.”® Substantial expansion of medical delega-
tion may mitigate both characteristics, and it will be argued that organized

# Organized medicine mav be defined as all national and state organizations of physicians. For a
description of the historv and present structure of organized medicine in the United States, see STEVENS,
supra note 50, Parts 1-IV. For a more specific description of the structure and political operations of the
AMA and State Medical Societies, see The American Medical Association: Power, Purpose and Politics
in Organized Medicine, 63 YarLe L.J. 938 (1954) [hereinafter cited as The AMA].

® For purposcs of economic analysis, it scems appropriate to treat physicians as utility maximizers
rather than as simple profit maximizers. Feldstein, Rising Price, supra note 52, at 122. Accordingly,
a physician’s income may include not only monetary benefits but also such nonmonetary ones as
satisfaction from providing charitable services, from handling interesting cases, and from obtaining
nonphysicians® respect for the physician's prowess, whether justified or not. Id.; Lindsay, Real Returns to
Medical Education, 8 J. Hum. Res. 331, 346-47 (1973): Ruffin and Leigh, Charity, Competition and the
Pricing of Doctors’ Services, 8 J. Hum. Res. 212, 216-17 (1973) Thercinafter cited as Ruffin and Leigh].

®To claim that physicians’ fees and incomes are artificially high, one must propose and justify an
aoprooriate standard against which these fees and incomes may be compared. One standard might be
that level of fees and incomes that would result from a perfectly competitive market for physician
services, i.e. one that is free of all state and professional controls over entrance and economic competition.
This standard, however, assumes that any form of physician licensure is unjustified. This may not be
the case. See text at note 230 snfra. A standard that avoids questioning physician licensure would
be the level of fees and incomes that would result if phvsician licensure laws were administered only
for the purpose of determining the competence of new physicians and if physician pricing and other
competitive practices were free of state and professional controls. The justification for this standard con-
sists of two policv arguments—one against special interest legislation and another against anti-com-
petitive practices whether embodied in legislation or professional practices.

2 See Kessel, The AMA and the Supply of Physicians, 35 Law & ConTEMp. Pros. 267, 267-79 (1970)
[hereinafter cited as Kessel, Supply of Physicians].

“ Economists have taken different theoretical positions about whether or not there is price competition
among physicians, differences that have not yet been resolved by empirical studies. See Newhouse,
A Model of Phusician Pricing, 37 So. Econ. J. 174 (1970) Thereinafter cited as Newhousel: Frech &
Ginsburg, Phvsician Pricing: Monopolistic or Competitive: Comment, 38 So. Econ. ]. 573 (1972);
Newhouse & Sloan, Physician Pricing: Monopolistic or Competitive: Reply, 38 So. Ecown. J. 577 (1972)
[hereinafter cited as Newhouse & Sloan] (the first of these three articles presented a model showing
empirically that physician pricing is monopolistic rather than competitive; the comment found a crucial
error in the model and the reply admitted error). Notwithstanding this absence of emnpirical verification,
the apparent inability of consumers to assess the quality of different physician scrvices and the un-
availability to consumers of information about comparative prices for physician services strongly sugaest
that most consumers do not seck out lower-priced medical services among those of the same quality.
See Newhouse, supra at 175. In this situation, price competition will not be a factor in the pricing
of physician services, and physicians will have the ability to price their services at levels above those
that would prevail in price competitive markets. See P. ArReepa, ANTITRUST ANaLysts, § 114 (2d ed.
1974) [hereinafter cited as AreepA].

% See Kesscl, Price Discrimination in Medicine, 1 ]J. Law & Econ., 20 (1958) [hercinafter cited as
Kessel, Price Discrimination].
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medicine has attempted to limit any such impact by establishing unduly
restrictive rules in the new legislation.”®

In this century, organized medicine has controlled the supply of physicians
through two mechanisms—state licensure of physicians and accreditation of
medical schools by the AMA’s Council on Medical Education.”® State medical
practice acts almost uniformly require graduation from an “approved” medical
school and satisfactory completion of basic science and medical examinations
as conditions of licensure.” State medical licensing boards are responsible for
approving medical schools and setting examinations, and these boards are com-
posed almost entirely of physicians appointed usually on the recommendation
and sometimes by nomination of State Medical Societies.”® These boards have
relied almost exclusively on AMA accreditation as the standard for approval of
medical schools.’” Because of this link between state laws and medical school
accreditation, the AMA’s Council on Medical Education has been able to
reduce the number of new physicians entering the profession by increasing the
standards for accreditation of medical schools, thereby driving some schools
out of business, discouraging new schools from opening, and reducing the size
of others.”®

The social justification for state licensing of physicians and AMA accredita-
tion of medical schools is, of course, that these controls are necessary to protect
the public from incompetent practitioners.” Available evidence indicates, how-
ever, that organized medicine has been at least equally concerned with using
these controls to protect physicians’ incomes by reducing the supply of physi-
cians. The quality standards imposed for physician licensure have never been
carefully correlated with definitions of acceptable medical performance,'® nor
have quality standards always been administered to ensure the highest possible
quality of physicians, as evidenced by the failure of licensing boards to monitor
the quality of care delivered by physicians after they are licensed.’® Most
significantly, major “improvements” in standards for accredited medical schools
generally have been imposed at times when physicians’ incomes were relatively
depressed and have been accompanied by open expressions of concern by
leaders of organized medicine about the “over-crowded” medical profession.'*®

The apparent absence of vigorous price competition among physicians has
complex causes and complex consequences that are relevant to the relationship
between physicians’ economic interests and expanded delegation. One cause
appears to be consumers’ relative inability to evaluate the quality of medical

98 See part L. infra.

% See STEVENS, supra note 50, at 55-73; Kessel, Supply of Physicians, supra notc 90, at 267-68.

% Forgotson, supra note 10, at 303-04.

8 Id. at 296-97.

% STEVENS, supra note 50, at 68.

% 1d. at 66-68, 177; Kessel, Supply of Physicians, supra note 90, at 268-70; The AMA, supra note 87,
at 971-74.

® Kessel, Supply of Physictans, supra note 90, at 274,

™14, at 268-69; Carlson, supra note 10, at 859-61.

1™ Carlson, supra note 10, at 864; Forgotson, supra note 10, at 312-15; Kessel, Supply of Physicians,
supra note 90, at 275,

1% See STEVENS, supra note 50, at 60-61, particularly n.13, 176-77,
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services, a lack that renders them incapable of choosing a lower-priced service
among those of similar quality.'®® A second cause may be the unavailability of
comparative prices for medical services resulting from a number of legal, profes-
sional, and social controls that organized medicine has established and used
for the apparent purpose of limiting price competition by physicians.’® These
controls have included statutory and other less formal prohibitions against
price advertising by physicians;'® exclusion of “price-competing” physicians
from county medical societies, in which membership has often been a prerequi-
site for either staff privileges in hospitals or certification by medical specialty
boards;'*® and in some extreme cases attempts to revoke the licenses of price-
competing physicians by state medical boards.'” In a less organized way,
physicians can sanction price competition by refusing to refer patients or
grant hospital privileges to price competitors and by refusing to testify in their
defense in malpractice cases.'®®

Absence of price competition will provide individual physicians with some
degree of “market power”; that is, the ability to establish their own prices for
medical services in contrast to a price competitor who accepts a market-
determined price.’® The ability to establish prices as a monopolist enables a

183 5ee Newhouse, supra note 91, at 174-75,

1% See Kessel, Price Discrimination, supra note 92, at 29-45. As with organized medicine’s control
over entry, the usual argument made to support the establishment or exercise of any control over price
competition among physicians is that the control is nccessary to protect the public from incompetent
practice. This argument, however, appears to be extremely weak in many instances. It is unclear, for
example, why membership in a county medical society should be a necessary condition for admitting
privileges in a hospital when the hospital can establish its own quality control procedures. See Ludlam,
Physician—Hospital Relations: The Role of Staff Privileges, 35 Law & ConTeEMp. Pron. 879, 885-86
(1970). Yet historically, the AMA has induced hospitals to require such membership, and expulsion
from county medical societies has therefore been a powerful sanction for organized medicine to use
against price competitors. See Kessel, Price Discrimination, supra note 92, at 29-38.

188 An example of a current statutory prohibition against price advertising by physicians is KaN. StaT.
ANN. § 65-2837(i) (1972); see Kessel, Price Discrimination, supra note 92, at 43-44, for a description
of less formal prohibitions.

18 See Kessel, Price Discrimination, supra note 92, at 29-38.

% 14, at 34-36.

18 1d, at 44-45,

®1n classical economic terms, the pricing of physician services without price competition may take
any one of three forms: simple, price discriminating, or collective monopolization. See Newhouse, supra
note 91 (these terms correspond to Newhouse’s terms “simple monopolies,” “price discriminating
monopolies,” and “cartels”). Simple monopolization involves a supplier setting its own prices without
reference to prices charged by other suppliers. Simple monopolizers may not experience any economic
competition from other suppliers or they may compete with other suppliers by nonprice methods. All
economic competition will be absent in one-physician or one-specialist communities or in situations
wherein patients select physicians in a totally random manner. See id. at 175. Nonprice methods of
competition exist if patients in fact select physicians on the basis of such criteria as the geographic
location of physician offices, the relative waiting time for appointments, and the amount of personal
attention a physican and his or her staff provide to patients. Id. Price discriminating monopolization
also involves individual suppliers setting their own prices without reference to prices charged by
others, but in this case consumers of an individual supplier are charged different prices for the same
service depending upon their relative ability to pay. Kessel, Price Discrimination, supra note 92, at 20.
Price discrimination will not succeed if other suppliers are able to cut their prices and take away the
relatively high-priced business of the price discriminating supplier. 1d. Price discrimination by physi-
cians may occur most frequently among surgical and other hospital based specialists, whose service is
less standardized and whose patients have less informaton about other physicians’ prices and less
opportunity to choose among practitioners than patients of primary care physicians. Id. at 42-43. But see
Ruffin and Leigh, supra note 88, at 220. The third form of pricing without price competition, collective
monopolization, involves suppliers setting a common price for a relatively standardized product or
service, either by price fixing agreements or by tacit collusion among a limited number of suppliers
serving one market. AREEDA, supra note 91, €€ 114(c), 261, 306. Unlike simple or price discriminating
monopolization, which may exist either because price competition is impossible or because it has been
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physician to price services at levels above those that would prevail in competitive
markets'*® and to engage in other monopolistic pricing practices that provide
non-monetary benefits to the physician. Such non-monetary benefits may
include, for example, the satisfaction of providing charitable services by varying
prices to patients based upon their ability to pay''* or the satisfaction from
handling more challenging and interesting cases, which may be increased by
setting prices to ensure an excess demand for physician services.*”

Expanded medical delegation seems likely to increase the effective supply
of physician services and to introduce into physician markets increased oppor-
tunities and pressures for effective economic competition. These effects may
diminish the extraordinary income of physicians as well as the non-monetary
benefits that result from undue supply restrictions and monopolistic physician
pricing. Physicians and profit-making medical institutions are likely to dis-
cover that they can increase their incomes through employment of PAs and
NPs, but only if their practices are substantially expanded.'*® Similarly, not-
for-profit private and public medical institutions may find it more economical
to open or expand ambulatory services by employing PAs and NPs.** Such
expansions of service may be possible only if patients can be drawn away from
other physicians and institutions through increasing price and nonprice
competition. In addition to creating these incentives and opportunities to
expand services, expanded delegation may change the nature of medical
markets in two ways that increase the likelihood of competition among physi-
cians. First, it is possible that the performance of many routine medical acts
by nonphysicians will encourage medical consumers to develop their ability to
evaluate the quality of care they purchase, thereby helping to create greater

eliminated, collective monopolization eliminates price competition that would otherwisc exist and
establishes a “monopoly” price that provides suppliers with greater collective and individual incomes
than otherwise. Id. § 114(c). In medicine such pricing may be most likely to occur in relatively small
communities among primary care physicians such as internists, pediatricians, and general practitioners
whose service (i.e. periodic check-ups, management of common illnesses, etc.) is relatively standardized.
In larger communitics, collective monopolization would be possible only with explicit price-fixing agree-
ments among the relatively large numbers of providers. There is some evidence that such agreements
do not exist, see Newhouse & Sloan, supra note 91, at 578, and in any event such agreements are
probably illegal under the recent Supreme Court decision holding price-fixing by lawyers to be illegal
under the Sherman Act. Goldfarb v. Virginia Statc Bar, 95 S. Ct. 2004 (1975).

10 See AREEDA, stipra note 91, ¢ 114,

1 See Ruffin and Leigh, supra note 88.

13 See Feldstein, Rising Price, supra note 52; Brown & Lapan, The Rising Price of Physicians’ Services:
A Comment, 54 Rev. or EcoN. & StaT. 101 (1972); Feldstein, The Rising Price of Physicians’ Services:
A Reply, 54 Rev. or Econ. & StaT. 105 (1972); Brown, Feldstein & Lapan, The Rising Price of Phy-
sicians’ Services: A Clartfication, 56 Rev. or Econ. & StaT. 396 (1974). This series of articles discusses,
inter alia, whether physicians set prices to clear the market by equating demand and supply or whether
they set prices at some lower level to. ensure excess demand for their services and an abundant supply
of interesting cases. Although the commentators do not reach a final resolution, they do conclude that
there is some evidence to support the hypothesis that physicians set prices to ensure excess demand.

13 See Golladay, Manser, & Smith, Scale Economics in the Delivery of Medical Care: A Mixed
Integer Programming Analysis of Efficient Manpower Utilization, 9 J. Hum. Res. 50, 52 (1974). This
study found that the use of PAs and NPs is likely to increase the scale of physician operations at which
minimum cost is achieved and that diseconomics attributable to operating at a suboptimal scale are
likely to be greater with PAs than in a system employing only traditional health workers.

¢ For example, the Health Maintenance Organization Act of 1973 contemplates that pre-paid medical
group practices subsidized thereunder shall utilize such “allied health professions personnel, and other
health personnel (as specified in regulations of the Sccretary) as are available and appropriate for the
effectve and efficient delivery of the services.” 42 U.S.C. §§ 1302(4)(C), (5)(B) (Supp. 1V, 1974).
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price-consciousness among consumers and making price competition by pro-
viders more effective. Secondly, medical studies showing that PAs and NPs
tend to provide more personal attention to patients than physicians in com-
parable situations suggest that PAs and NPs may be potent means of nonprice
competition for their employers.!*®

One special feature of the medical economy qualifies organized medicine’s
interest in restricting the supply of physician services and offers a possible
explanation for its willingness to tolerate some amount of expanded medical
delegation.'™® Providers of medical services to some extent determine the
demand for their services because of consumer ignorance about and de-
pendence on the medical services they purchase and because of the existence of
third-party reimbursements for a major share of medical costs.'™ For example,
as a physician’s capacity to serve patients expands, it may be relatively easy for
him to schedule follow-up visits more frequently or to recommend a greater
amount of elective surgery, particularly if the extra costs will be covered by
health insurance.™® Increasing the supply of physician services through ex-
panded delegation will not jeopardize physicians’ economic interests to the
extent that the new supply generates an equal amount of new demand. Genera-
tion of demand by new supply will vary throughout the medical economy.
One arena in which the use of physician-extenders would seem most likely to
generate new demand is that of the medically underserved rural areas, where,
by definition, an unmet demand for physicians’ services already exists. Another
likely area of new demand generation is the use of PAs and NPs to perform
services that merely supplement and improve the quality of physician services,
but do not substitute for them. These factors indicate that some limited expan-
sion of medical delegation may not harm the economic interests of physicians.

The new legislation also may affect the economic interests of nurses and of
PAs and NPs. Nurses correctly have feared harm to their economic interests
to the extent that the duties of non-nurse PAs will overlap with nursing
duties."™® Such overlap seems likely to occur in the area of administration of
physician-prescribed medications and treatments. If a PA is given authority to
perform or to participate in patient diagnoses and treatments, it seems inevitable
that the PA also will be given responsibility to administer medications and
treatments. On the other hand, expanded medical delegations to nurses them-
selves should improve their compensation.'”® The new legislation may en-
courage the development of categories of PAs and NPs with specified qualifica-

S See, e.g., Bessman, supra note 27; Lewis, supra note 27; Runyon, supra note 27.

R Since 1970 the AMA has officially supported the general concept of the new legislation. See text
at notes 210-20 infra.

17 See Havighurst, Regulation of HcaItIz Facilities and Services By “Certificate of Need”, 59 Va. L.
Rev, 1143, 1156-60 (1973).

814, at 1158 n.56.

U2 See, e.g., AMERICAN NURSES' AssociATION Boarp or Directors, THE AMERICAN NURSES' AssOCIA-
TION VIEws THE EMERGING Puysician’s AssisTANT (Dec. 17, 1971); NEw York STATE NURSES ASSOCIATION
Boarp oF Directors, NEw York STATE NURSES' AsSOCIATION'S STATEMENT ON THE PHYSICIAN's Asso-
CIATE AND SPECIALIST's AssisTaNt (Jan. 31, 1972), reprinted in SabrLErR & Buiss, supra note 9, at apps.
E & F.

1 See Yankauer, supra note 31, at 880,
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tions and duties. Such groups may be expected to have the traditional economic
interest of licensed occupations in controlling supply by obtaining legislative
rules that prohibit all persons without minimum like qualifications from per-
forming a specified range of medical acts.*!

2. Other Political Interests and Expanded Delegation

The new laws have been proposed, amended, enacted, and in some cases
defeated'® in a political environment involving relatively few interest groups:
organized medicine; organized groups of allied health personnel such as state
associations of nurses, dentists, and optometrists; educational institutions con-
ducting PA or NP training programs; and, occasionally, interested public
health agencies and consumer groups.'*® Proposals for PA statutes often have
resulted from the existence of PA training programs,'** while State Nurses’
Associations often have provided the impetus for NP statutes.”®® Organized
medicine and the allied health professions have frequently been in the position
of responding to proposals from others.’*® Individual PA and NP training
programs and their graduates have had relatively clear and limited political
goals in seeking legislation to authorize expanded medical delegation. The
training programs naturally have been most interested in obtaining legislation
that authorizes immediate, effective employment of their graduates, no matter
what the legislation may provide about medical delegations generally.'*” The
graduates of such programs clearly have an interest in including themselves
but excluding others from the new economic opportunities offered by expanded
medical delegation.'®®

Organized nursing at times has opposed enactment of PA statutes or

2 See text at note 66 supra.

3 Dean, supra note 10, at 1, lists 15 states in which legislatures had *“considered but rejected a
variety of PA proposals” as of the end of 1972. As of this writing, ninc of these states had subsequently
enacted PA statutes.

18 See, ¢.g., notes 66, 68 supra.

24 See note 66 and accompanying text swpra; Duke Proyecr, supra note 10, at 13-15 (recognizing
that an express purpose of the confcrence on model PA legislation initated by Duke University's PA
program was to develop PA legislation for North Carolina).

18 See letters to Philip Kissam from Michael R. Buggy, State of Cal. Bd. of Registered Nursing, Jan.
10, 1975; Marion M. Klappmeicr, Me. State Bd. of Nursing, Jan. 8, 1975; Sister Vincent Fuller, S.D.
State Bd. of Nursing, Mar. 10, 1975.

1% See letters to Philip Kissam from Michael R. Buggy, State of Cal. Bd. of Registered Nursing, Jan.
10, 1975; Margueritc Hastings, State of N.H. Bd. of Nursing Education and Nurse Registration, Jan. 3,
1975; Sister Vincent Fuller, SD. State Bd. of Nursing, Mar. 10, 1975, indicating participation of state
medical socicties in enactment of NP statutes. The provisions in many PA statutes that exclude PAs
from competing with optometrists, dentists, podiatrists, and chiropractors indicate participation by other
health professionals in PA legislation. See, e.g., Wasu. Rev. Cooe ANN. § 18.71A.060 (Supp. 1974);
Wis, Stat. § 448.51(4) (Supp. 1974). Nurses have obtained similar limiting provisions in at least three
PA statutes, although the unusually muddy language of these provisions suggests legislative compromise
with nursing opposition to the statutes. See Ner. Rev. Star. § 85-179.16 (Supp. 1974) (PAs not
authorized “'to engage in any of the health professions licensed by the department,” which includes
nursing) (emphasis added); N.Y. Epuc. Law § 6532(7) (McKinney 1972) (PAs not authorized “to
perform those specific functions and duties specifically delegated by law to those persons licensed as
allied health professionals”) (emphasis added); Nurse Practice Act of North Dakota, N.D. CenT. CopE
§ 43-17-02(10) (Interim Supp. 1975) (PAs not authorized “to perform any scrvices which must be
performed by persons licensed pursuant to chapter 43-12") (emphasis added).

M7 See text at note 66 supra.

12 See text at note 121 supra.
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attempted to restrict their provisions,® despite the apparent opportunity of-
fered by these statutes for nurses as well as non-nurses to qualify for expanded
medical roles. This opposition, although couched in terms of concern for the
quality of medical care, seems to have been based upon fears of economic
competition between nurses and non-nurse PAs (and perhaps between RNs
and practical nurses), continuing domination of the nursing profession by
physicians through the administration of PA statutes by medical licensing
boards, and the interposition of PAs between the physician and nurse in the
medical hierarchy.™® As an alternative, organized nursing has begun to
promote NP statutes that authorize expanded delegations only to RNs and
place regulatory controls with state nurse licensing boards.® These boards are
effectively controlled by State Nurses Associations in a manner similar to the
way State Medical Societies control medical licensing boards.'**

The political goals of organized medicine with respect to the new legisla-
tion have been complex. As already noted, the economic interests of physicians
seem to dictate at best carefully controlled expansion of medical delegation.
Nonetheless, at a time when public concern with health care threatens to
increase public controls over the entire field, the leaders of organized medicine
may be willing to ignore immediate economic interests and support “health
reforms” so long as the reforms do not entail lay intervention with medical
practice and can be controlled by the profession.’®® Expanded medical dele-
gation, which by definition will be controlled by practicing physicians and by
statute can be controlled by medical licensing boards, would seem to be the
kind of reform that is politically acceptable and useful to organized medicine.
The power of organized medicine to influence, if not control, the form of the
new legislation seems beyond doubt. It historically has demonstrated substan-
tial political power at the state level.'** In addition, state medical licensing
boards controlled by organized medicine would appear to be the logical admin-
istrative agency to regulate expanded medical delegation, and in fact these
agencies have been chosen to regulate expanded delegations in most instances.'®®

II. THE New LEecisLaTIiON

The feature common to PA and NP legislation is the use of broad terms to
authorize expanded medical delegation to nonphysicians. The statutes differ

12 See note 126 and accompanying text supra. The author’s experience leads him to conclude that
the New York State Nurses’ Association, the major opponent to enactment of a PA statute in New York,
caused the defeat of such a proposal in 1970 and in 1971 obtained the ambiguous language intended to
limit the PA’s scope of practice that is quoted in note 126 supra. ‘

1 See SADLER & BLiss, supra note 9, at 44-47, apps. E & F.

12 See text at notes 165-76 infra.

3 pusLic HeautH Service, Dep't or HeaLtH, Epucatron anp WELFARE, STATE LICENSURE OF
HEeaLtH OccupaTions 7-9, 72-75 (1967).

¥ For example, the AMA-endorsed “Medicredit Plan™ for national health insurance, in comparison
with other proposals, seems designed in part to limit the amount of government reguladon over health
carc financing. See AMERICAN ENTERPRISE INSTITUTE, NatioNnaL HEALTH INSURANCE ProrosaLs, Legis-
lative Analysis No. 19, 93d Cong., 2d Sess. 37-54 (1974).

4 The AMA, supra note 87, at 957-58.

1% See text at note 354 snfra.
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as to the nonphysicians covered, the nature of administrative controls imposed
over expanded medical delegation, and the manner in which a number of
important rule-making issues have been resolved. This part of the Article will
describe four basic types of new statutes—two types of PA statutes and two
kinds of NP statutes. The following part will discuss several important rule-
making issues that have been resolved in different ways by the statutes and
the regulations promulgated thereunder.

A. The PA Statutes

At this writing, at least 38 PA statutes are in effect in 37 states,'®® and similar
proposals are pending in others.®” These statutes have two distinguishing
characteristics: they authorize potentially varied groups of nonphysicians to
qualify as PAs, and they authorize supervising physicians to delegate a poten-
tially broad range of medical acts to qualified PAs. With one exception, PA
statutes recognize that any licensed allied health professional and any un-
licensed person may, with appropriate medical training, qualify as a PA.*%®
The determination of appropriate training by and large has been delegated to
administrative agencies'®® and, in some cases, supervising physicians.”*® The
statutes typically authorize PAs to perform “medical services” or “patient’s
services” under the “supervision” of a licensed physician.'*! Generally the
statutes do not otherwise limit the nature of medical acts that may be delegated,
except for the frequent requirement that PAs not function as or compete with
certain allied health professionals, usually optometrists, podiatrists, chiro-
practors, and dentists.'® A few statutes prohibit diagnostic and treatment
judgments and drug prescriptions by PAs.'*?

Thirty-three PA statutes provide explicitly for some form of administrative
control over expanded medical delegation;'** these statutes will be referred to

1 See PA statutes cited in notes 144, 152 infra.

1 In June 1957, the legislatures of Delaware, Illinois and Ohio were considering PA bills. Letters
to Philip Kissam from Mary Jane Clark, Administrative Assistant, Medical Council of Delaware, June,
1975; Ronald E. Stackler, Director, Dep’t of Registration & Education of Illinois, July 8, 1975; William
J. Lee, Administrator, State Medical Board of Ohio, June 26, 1975.

12 The exception is Colorado’s Child Health Associate Law, which requires a college degrec as a
condition of qualification. Covro. Rev. StaT. AnN. § 12-31-106(1) (d) (1974).

1% See text at notes 253-60 infra.

10 See text at notes 289-94 infra.

Ml See, e.g., CAL. Bus. & Pror. Cope § 2512 (1974) (PAs may “perform medical service . . . under
the supervision of a licensed physician”); Ga. Cope ANN. § 84-6203(c) (Supp. 1974) (a PA is a
person qualified “to provide patients’ services not nccessarily within the physical presence but under the
personal direction or supervision of [a] physician™).

2 See, e.g., Wasn. Rev. Cope § 18.71A.060 (Supp. 1974); Wis. StaT. AnN. § 448.51(4) (Supp.
1974).

9 Oregon has prohibited PAs from exercising “independent judgment in determining and prescribing
treatment except in life-threatening emergencies.” ORE. Rev. STat. § 667.065(3) (1974). Virginia has
prohibited PAs from “the establishment of a final diagnosis or treatment plan for the patient” and “the
prescribing or dispensing of drugs.” Va. Cope ANN. § 54-281.4(a) (1974). In contrast, Colorado's
Child Health Associate Law authorizes child health associates to “practice pediatrics” and to prescribe
certain non-narcotic drugs if approved by the state medical board. Coro. Rev. Stat. Ann. §§ 12-31-
102(2),-103(2) (1974).

M Ara. Cope tt. 46, §§ 297(22jj)-(22nn) (Cum. Supp. 1973) (enacted 1971); Araska Star. §§
08.64.107 (Supp. 1974) (enacted 1974), 08.64.170(a)(1) (Supp. 1974) (amended 1974); Ariz. Rev.
Stat. ANN. §§ 32-1421(9) (Supp. 1974) (amended 1972), 32-2501 (Supp. 1974) (enacted 1972); Cav.
Bus. & Pror. Cope §§ 2510-22 (1974) (enacted 1970); Coro. REv. StaT. ANN. §§ 12-31-101 10 -115
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as “PA Regulatory Statutes.” These statutes generally delegate broad regulatory
authority to an administrative agency or agencies,"® and regulations have been
promulgated under most of these statutes.”*® At least 31 PA Regulatory Statutes

(1973) (enacted 1969); Fra. Stat. ANN. § 458.135 (Supp. 1975) (enacted 1971); Ga. Cobe ANN. §§
84-6201 to -6209 (Supp. 1974) (enacted 1972); Hawan Rev. Stat. § 453-2 (Supp. 1974) (amended
1973); Ipano Cone § 54-1806(d) (Supp. 1974) (amended 1972); Iowa Cope AnN. §§ 148B.1-.10 (1972)
(enacted 1971); Kan. StaT. AnN. § 65-2872(g) (1972) (cnacted 1957), §§ 65-2896 to -2896¢c (Supp.
1975) (amended 1975); ME. REv. STaT. ANN. tit. 32, §§ 2594-A (Supp. 1974) (cnacted 1973), 3270-A
(Supp. 1973) (enacted 1973); Mp. AnN. CopEe art. 43, § 122(b)(6) (Supp. 1974) (amended 1972);
Mass. Gen. Laws AnN. ch. 112, §§ 9C-H (Supp. 1975) (enacted 1973); MiNN. StaT. ANN. §§
145.861-.866 (Supp. 1975) (enacted 1973); NEr. Rev. Stat. §§ 85-179.01-.18 (Supp. 1974) (enacted
1972); Nev. Rev. Star. §§ 630.015,-.025,-.271,-273,-275 (1973) (enacted 1973); N.H. Rev. StaT.
AnN. §§ 329:21 (XXI)-(XUI) (Supp. 1973) (enacted 1971); N.M. Stat. ANN. § 67-5-3.1, -3.6,-10.1G
(1974) (enacted 1973); N.Y. Epuc. Law §§ 6530-36 (McKinney 1972) (enacted 1971) and N.Y. Pus.
HeaLth Law §§ 3700-02 (McKinney Supp. 1973) (enacted 1971); N.C. GeNn. StaT. § 90-18(13) (Supp.
1974) (amended 1971); N.D. Cent. CopE § 43-17-02(10) (Supp. 1975) (House Bill No. 1484, ap-
proved April 8, 1975); OxLA. STaT. AnN. tit. 59, §§ 519-23 (Supp. 1974) (enacted 1972); Ore. Rev.
Star. §§ 677.012, .055, .090, .232, 255, .510 (1973) (enacted 1971); S.C. Cobe ANN. § 56-1355(4)
(Supp. 1974) (enacted 1974); S.D. CompiLeED Laws ANN. §§ 36-4A-1 to -42 (Supp. 1974) (enacted
1973); Uran Cope ANN. § 58-12-40 (1973) (enacted 1971); VT. Star. Ann, tit. 26, §§ 1313(d)-(e),
tit. 31, §§ 1725-29 (1975) (epacted 1971); Va. Cope ANN. §§ 54-281.4 to .9 (1974) (enacted 1973);
WasH. Rev. Cope AwnN. §§ 18.71A.010-.060 (Supp. 1974) (enacted 1971); W. Va. Cobe ANN. §§
30-3A-1 to -4 (1971) (enacted 1971); Wis. StaT. ANN. § 15.407(2) (Supp. 1975) and §§ 445.01(3),
448.51 (1974) (enacted 1973); Wyo. StaT. Ann. §§ 33-338.1 to .8 (Supp. 1975) (enacted 1973).

At this writing, the nature of the administrative control over expanded delegation that is authorized
by the Kansas PA statute is somewhat unclear. Prior to 1975, the Kansas statute authorized the
Kansas Board of Healing Arts to maintain a register of physicians’ assistants, but PAs could practice in
Kansas without registering. Letter from Vern Miller, Kansas Attorney General, to Lee J. Dunn, Legal
Counsel to the University of Kansas Medical Center, Dec, 28, 1973 (Opinion No. 73-420). In 1975,
Kansas amended its statute to provide that no person may use the PA tte or “represent himself or
herself to be a physician’s assistant unless such person’s name is cntered on the register of the names of
physician’s assistants in accordance with the provisions of this act.”” Kawn. STaT. ANN. § 2896¢(a) (Supp.
1975). Arguably any performance by a nonregistered person of direct patient care acts that are also
performed by registered PAs will constitute a ‘“‘representation” of that person as “a physician’s assis-
tant”; under this interpretation any such delegation to nonregistered persons would be prohibited under
the new Kansas law. To the contrary, it might be argued that the new statutory provision prohibits
only statements made by nonregistered persons that are intended to cause patients to belicve that the
nonregistered persons are registered PAs or have similar qualifications. This statement-act distinction
does not scem entirely persuasive because the statutory language might have been but is not so limited
and because the effect of the two situations may be similar. In any event, the second, more )imited
interpretation would still limit substantially the rights of physicians to delegate expanded medical acts
to nonregistered persons because of grave uncertainty about what patents may be told. Thus it seems
appropriate to classify the Kansas statute, as amended, as a PA statute that establishes administrative
controls over cxpanded delegation.

5Gee text at notes 138-43 supra for a discussion of the relatively few statutory standards that
govern PAs’ qualifications and scope of practice. In such a vacuum, authority granted to an admin-
istrative agency under a PA Regulatory Statute to issuc rules and regulations to carry out the purposes
of the statute will be quite broad indeed.

*In June, 1974, the author requested copics of PA regulations from responsible administrative
agencics under all PA Regulatory Statutes, Follow-up letters were sent to agencies not responding or
indicating an intent to promulgate regulations at a fuwre date. Colorado’s medical licensing board has
chosen not to issuc regulations under Colorado’s Child Health Associate Law. Letter from Loretta
Arduscr, Secretary, Colorado State Board of Medical Examiners, to Philip Kissam, June 17, 1975. Regu-
lations under eight other statutes had not becen developed or were not made available. The following
regulations promulgated under 24 PA Regulatory Statutes were obtained, and hereinafter cach will be
cited as “(name of statc) PA Regs.” These regulations were in effect as of June 1974, unless otherwise
indicated. Rules and Regulations for Physician's Assistants, Board of Medical Examiners of Ala.; Reg-
ulatons for the Ariz. Physician’s Assistant, Joint Board of Medical Examiners and Osteopathic Examiners
in Medicine and Surgery; Car. Ap. Cope tit. 16, ch. 13, art. 15, §§ 1379 to 1379.75 (as amended
Oct. 7, 1974); Rules and Regulations for Physician's Assistant, State of Florida Board of Medical Ex-
aminers; Rules of Composite State Board of Medical Examiners of Georgia, ch. 360-5; lowa DEep'T
Regs. tit. XXVI, ch. 136; Rules and Regulations of State of Maine Board of Registration in Medicine,
§ 4; Rules of Maryland State Board of Medical Examiners, § 1027.04 (reccived June, 1975); Regulations
Governing Approval of Physician Assistant Training Programs and Employment of Physician Assistants,
Massachusetts Board of Approval and Certfication of Physician Assistant Programs (adopted Feb. 7,
1975); Rules and Regulations Relating to Physicians’ Assistants in the State of Nebraska, Board of
Medical Examiners and Surgery (received Dec. 1974); Regulations for the Certification of Physician's
Assistants, Board of Medical Examiners of the State of Nevada; Regulations of the New York Commis-
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provide for an administrative agency to determine the competence of all
nonphysicians who perform delegated medical acts under the authority of
such statutes."*’ Twenty-eight PA Regulatory Statutes also authorize an admin-
istrative agency to regulate PAs’ scope of practice;'*® in at least 17 of these states,
a primary form of such regulation is the requirement that an individual job
description be approved by the administrative agency before a PA may prac-
tice.*® Twenty-seven PA Regulatory Statutes delegate all responsibility for
administrative control to state medical licensing boards,"® and medical licensing

boards have substantial administrative authority under two other statutes.*

sioner of Education, §§ 52.26 and 60.8 (New York Educ. PA Regs) and Regulations of the New York
Commissioner of Health, Part 94 (New York Health PA Regs); Regulations for Physician’s Assistants,
State of New Hampshire Board of Registration in Medicine; Rule 17, New Mexico Board of Medical
Examiners; Rules and Regulatons for Assistant to a Physician, Board of Medical Examiners of North
Carolina; Rule 10, Oklahoma State Board of Medical Examiners; Ore. Ap. RuLes Come. ch. 847, div. 5;
Rules of South Dakota State Board of Medical and Osteopathic Examiners, ch. 20.50.01; Physician's As-
sistants Regulations, Secretary of the Vermont Agency of Human Services; Rules and Regulations for
Assistant to a Physician, Virginia Statc Board of Medicine (as amended Nov. 10, 1974); Wasn. Abp.
Cobe § 308-52-130; Regulations for Physician's Assistants, The Mecdical Licensing Board of West
Virginia (effective Aug. 15, 1974); Wis. Ap. Cobe ch. Med. 50 (cflective Apr. 1, 1975); Rules and
Regulations—Physician Support Personnel, Wyoming Board of Medical Examiners (rececived Dec. 1974).

M7 Wisconsin’s PA Regulatory Statute provides for certification of PAs by the state medical board,
but it does not require certification for practice, provided that any noncertified PA complies with the
scope of practice regulations promulgated by the board. Wis. Stat. Ann. § 448.51(1) (1974). Kansas’
PA Regulatory statute also may not require registration with the state medical board. See note 144 and
accompanying text supra. The other 31 PA Regulatory statutes clearly require prior determination of
the competence of all PAs, although in four cases this determination is limited to approval of PA train-
ing programs and does not include certification of an individual’s compectence. Hawan Rev. Stat. §
453-2 (Supp. 1974); Mass. GEN. Laws AnN. ch. 112, § 9-C (Supp. 1975); ME. REv. STAT. ANN. tit. 32,
§ 3270-A (Supp. Pamph. 1973); Uran Cope AnN. § 58-12-40 (1974).

3 Pive PA Regulatory Statutes limit the regulatory authority of designated administrative agencies
to governing PAs’ qualifications. Hawan Rev. Stat. § 453-2 (Supp. 1974); Kan. StaT. ANN. §
65-2872(g) (1972), §§ 65-2896 1o -2896¢c (Supp. 1975); Mass. GEN. Laws AnN. ch. 112, §§ 9C-H
(1975); Me. Rev. Stat. Ann. tit. 32, § 3270-A (Supp. Pamph. 1973); Uran Cope AnN. § 58-12-40
(Supp. 1974).

19 Ara. Cope tit. 46, § 297(22mm)(f)(3) (Supp. 1973); Ariz. PA Regs, supra note 146, Method
of Performance (1); CaL. Bus. & Pror, Cobe § 2516(c) (West 1974); Letter from Florida Board of
Medical Examiners to Philip Kissam, June 18, 1975; Ga. Cope Anwn. § 84-6204(c) (Supp. 1974); Towa
Cope ANN. § 148B.3 (1972); Md. PA Regs, supra note 146, §§ B(3), C(1); Nes. Rev. Stat. §
85-179.09(1) (1974); Nev. Rev. Stat. § 630.271 (1973); N.C. PA Regs, supra notc 146, PA Applica-
tion Form; Okla. PA Regs, supra note 146, Rule 10D.(1); Ore. Rev. StaTt. § 677.510 (1973); Vermont
PA Regs, supra note 146, Rule III{d); VA. Cope ANN. § 54-281.6 (1974); WasH. Rev. ConeE ANN. §
18.71A.040 (Supp. 1974); W. Va. Cope § 30-3A-1 (1971); Wvo. Stat. Ann. § 33-338.3(a) (iii) (1975).
Individual job descriptons for any PA tasks additional to those specified by statute or regulation must
be approved under two other PA Regulatory Statutes. N.H. PA Regs, supra note 146, § 1(D); S.D.
Comp. Laws ANN. § 36-4A-23 (Supp. 1974).

% The six exceptions are the statutes of Massachusetts, Mass. GEN. Laws Ann. ch. 112, §§ 9C-H
(1975) (delegating authority to a new Board of Approval and Certification of Physician’s Assistant Pro-
grams cstablished in the State Department of Health); Minnesota, MINN. STaT. ANN. §§ 145.861-.866
(Supp. 1975) (delegating authority to the State Board of Health); Nebraska, Nes. Rev. StaT. §
85-179.13 (Supp. 1974) (requiring that PA rules and regulations of the state medical board be approved
by the State Health Department); New York, N.Y. Epvc. Law §§ 6530.6536 (McKinney 1972) and
N.Y. Pus. HeaLtn Law §§ 3700-3702 (McKinney Supp. 1973) (authorizing the State Education De-
partment, of which the state medical board is a part, to certify PAs and the State Health Department to
regulate their scope of practice); Utah, Utan Cobe Awnn. § 58-12-40 (Supp. 1973) (delegating ad-
ministrative control to the Council on Scientific Education of the State Medical Society); Vermont, V.
Stat. Ann. ut. 31, §§ 1725-1729 (1975) (delegating authority to the Secretary of the Agency of
Human Services).

% Nebraska's statute gives most administrative responsibility to the state medical board but requires
that the board’s rules and regulations be approved by the State Health Department. Nes. Rev. Star.
§§ 85-179.01 to .18 (Supp. 1974). New York's statute authorizes the State Education Department to
qualify PAs and the State Health Department to regulate their scope of practice. N.Y. Epuc. Law §§
6530-6536 (McKinney 1972) and N.Y. Pus. HeaLt Law §§ 3700-3702. The Education Department’s
responsibilities have been delegated in fact to the state medical board, a division of the Education De-
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The other five PA statutes recognize expanded medical delegation without
explicitly authorizing administrative regulation of expanded delegation;'®
these statutes will be referred to as “PA Simple Authorization Statutes.” These
statutes consist merely of specific exemptions to state medical practice acts for
services rendered by nonphysicians who work under a physician’s “super-
vision”**® or “direction and control.”*** Three of these statutes define qualified
nonphysicians as “a physician’s trained assistant, a registered professional nurse

or licensed practical nurse”;'® one refers to “a person qualified by education,

training and experience”;'*® and one simply refers to any person.’® Four PA
Simple Authorization Statutes define expanded medical delegation simply as
“services”;'*® the fifth refers to “selected acts, tasks or functions.”*® None of
these statutes provide further terms or procedures that otherwise define or limit
PAs and their scope of practice, and it would appear that a physician has
relatively broad discretion under these statutes to select nonphysicians to per-
form medical acts.®

The general statutory authority of medical licensing boards to ensure com-
petent practice by physicians arguably might be sufficient authority for a board
to promulgate specific PA regulations,'® but the one medical board that has
tried to do so has been effectively restrained by an unfavorable opinion from
the State Attorney General as to the scope of the board’s general regulatory

authority.'® In view of medical boards traditional reluctance to regulate how

partment. See letter from William C. Sippel, Assistant Executive Secretary to the New York State
Board for Medicine, to Philip Kissam, Nov. 8, 1974.

2 ARK. STAT. ANN. § 72-604(2)(p) (Supp. 1973); Coro. Rev. Star. Ann. § 12-36-206(3)(1)
(1973); Conn. GEN. STat. ANN. § 20-9 (Supp. 1975); Micu. Comp. Laws Ann. § 338.1816(1)(f)
(Supp. 1975); Tenn. Cope AnN, § 63-608 (Supp. 1974).

1% ARK. STAT. ANN. § 72-604(2)(p) (Supp. 1973); Coro. Rev. Star. AnN. § 12-36-106(3)(1)
(1973); Conn. GEN. STAT., ANN. § 20-9 (Supp. 1975); Tenn. Cope ANN. § 63-608 (Supp. 1974).

5 Micu. Comp. Laws AnN. § 338.1816(1) (f) (Supp. 1975).

5 ARK. STAT. ANN. § 72-604(2)(p) (Supp. 1973); Conn. Gen. StaT. ANN. § 20-9 (Supp. 1975);
TenN. Cope ANN. § 63-608 (Supp. 1974).

18 Mich. Comp. Laws Ann. § 338.1816(1) (f) (Supp. 1975).

¥ CoLo. Rev. StaT. ANN. § 12-36-106(3) (1) (1973).

8 ARk, STaT. ANN. § 72-604(2)(p) (Supp. 1973); Coro. REev. Stat. ANN. § 12-36-106(3)(1)
(1973); Conn. GEN. STAT. ANN. § 20-9 (Supp. 1975); Tenwn. Cobe AnN. § 63-608 (Supp. 1974).

%2 MicH, Comp. Laws AnN. § 338.1816(1) (f) (Supp. 1975).

M See text at notes 289-94 infra for a discussion of possible limitations on nonphysicians whom a
physician may select; see text at potes 311-14 infra for possible limitations on what medical acts may
be delegated.

1% Medical licensing boards typically are authorized to revoke or suspend a physician’s license for
“unprofessional conduct,” a term generally given meaning by various statutory provisions. See, ¢.g.,
ARK. STAT. ANN. § 72-613(7) (1957) (defining unprofessional conduct to include *grossly negligent or
ignorant malpractice”); Micn. Comp. Laws ANn. § 338.1811(2)(i) (Supp. 1975) (defining unprofes-
sional conduct to include “a departure from, or the failure to conform to, minimal standards of acccptable
and prevailing medical practice, whether or not actual injury to a patient is established”). These boards
gencrally are authorized to promulgate rules and regulations necessary or convenient to carry out their
duties. See, e.g., ARK. STAT. ANN. § 72-602(H) (1957); Micu. Comp. Laws Ann. § 338.1805(h)
(Supp. 1975). Under such authority and the more general implied authority to ensure competent
medical practice, it could be argued that a medical board is empowered to issuc regulations defining the
qualifications and scope of practice of PAs authorized by PA Simple Authorization Statutes. Such an
argument would seem particularly persuasive under the provision of Michigan’s law quoted above.
But see note 162 injfra.

13 See letter from Bert C. Brennan, Executive Director, Michigan Medical Practicc Board, to Philip
Kissam, July 8, 1975, together with the Board’s Proposed Rules Governing Physician Assistants, April
21, 1975, and an opinion letter from Frank J. Kelley, Michigan Attorney General, to the Honorable
Jackie Vaughn I, May 19, 1975. The proposed rules would have required that each PA's qualifications
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physicians practice’® and the more general reluctance of state administrative
agencies to promulgate substantive regulations without explicit statutory
authority,'® the promulgation of administrative regulations under PA Simple
Authorization Statutes seems unlikely.

2. The NP Statutes

At this writing, at least 28 states have NP statutes that authorize expanded
medical delegation to nurses.'® Typically, NP statutes consist of simple
amendments to the statutory definition of the practice of professional nursing,
expanding the definition to include additional acts that are authorized by
administrative regulations’® or are performed “under the supervision” or
“in collaboration with” a licensed physician.'”’

Eighteen NP statutes require that expanded medical delegation to RNs be
authorized by some form of administrative regulation;'® these statutes will
be referred to as “NP Regulatory Statutes.” Nine NP Regulatory Statutes use
the terms “acts of medical diagnosis” and “prescription of therapeutic measures”
or similar terms to define expanded delegation.'® Typically, the other NP
Regulatory Statutes define expanded delegation as “additional acts” authorized
by regulatory action.”® In both adopted and proposed regulations under NP
Regulatory Statutes,’™ the marked tendency is to require prior certification of

and job descriptions be approved by the Board before he or she could practice. The Attorney General
opined that the Board lacked such authority without an affirmative legislative act to provide for certifica-
tion of PAs.

1 See text at note 101 supra.

1 See 1 F. CooPER, STATE ADMINISTRATIVE Law 176-77 (1965); opinion letter from Frank J.
Kelley, Michigan Attorney General, to the Honorable Jackie Vaughn I, May 19, 1975; opinion letter
from Terry P. O'Brien, Special Assistant Attorney General of Minnesota, to Joyce Schowalter, Minnesota
Board of Nursing, Mar. 25, 1975.

185 See NP statutes cited in notes 168, 177 infra.

108 ¢ee NP statutes cited in note 168 infra.

197 See NP statutes cited in note 177 infra.

18 Araska StTaT. §§ 08.68.410(5),(9) (1974) (amended 1973); Ariz. Rev. Star. Ann. § 32-1601(5)
(Supp. 1974) (amended 1974); Ipano Cobe § 54-1413(e) (Supp. 1973) (amended 1971); INp. StaT.
ANN. § 25-23-1-1(b)(8) (Supp. 1974) (amended 1974); MEe. Rev. StaT. ANN. tit. 32, § 2102(2)(E)
(Supp. 1973) (amended 1973); Mp. Ann. Cobe art. 43, § 291(b)(1)(ii) (Supp. 1974) (amended
1974); Ch. 354, § 1, [1974] Miss. Gen. Laws 405, amending Miss. Cope AnN. § 73-15-5(2) (1972);
No. 422, [1975] Laws of Neb. 854 (adopted 1975); Nev. Rev. Stat. § 632.010(7) (1973) (amended
1973); N.H. Rev. Start. AnN. §§ 326-A:2(I), 326-A:5-a (Supp. 1973) (amended 1973); N.C. Gen.
Star. § 90-158(3)(2) (Supp. 1974) (amended 1973); Ch. 584, § a, [1973] Ore. Laws 1295, amending
ORre. Rev. Star. § 678.010 (1973); Pa. Star. Anwn. tit. 63, § 212(1) (Supp. 1975) (amended 1974);
Uran Cope ANN. § 58-31-4(5) (Supp. 1973) (amended 1975); V1. STAT. ANN. tit. 26, § 1552(a)(2) (E)
(1975) (amended 1973); Va. Cope ANN. § 54-274 (1974) (amended 1973); WasH. Rev. Cobe ANN.
§ 18.88030(2) (Supp. 1974) (amended 1973); Wyo. StaT. AnN. § 33-279.1(a) (i) (D) (Supp. 1975)
(enacted 1975). Virginia’s NP statute authorizes expanded delegation to both registered professional
nurses and licensed practical nurses, but regulations promulgated under this statute to date only authorize
cxpanded delegation to RNs. See Regulations Governing the Certification of Nurse Practitioners (Virginia
State Board of Medicine and Statc Board of Nursing).

1% ALaska StaT. §§ 08.68.410(5),(9) (1974); Ioano Cope § 54-1413(c) (Supp. 1974); Me. Rev.
StaT. AnN. tit. 32, § 2102(2)(E) (Supp. 1973); Ch. 354, § 1, [1974] Miss. Gen. Laws 405, amending
Miss. CobE ANN. § 73-15-5(2) (1972); Nev. Rev. Star. § 632.010(7) (1973); N.H. Rev. StaT. ANN.
§ 326-A:2(1) (Supp. 1973); N.C. Gewn. Start. § 90-158(3)(a) (Supp. 1974); Pa. StaT. ANN. tit. 63,
§ 212(1) (Supp. 1975); Wvo. StaT. ANN. § 33-279.1(a) (i) (D) (Supp. 1975).

0 See, e.g., AR1Z. REV. STAT. AnN. § 32-1601(5) (Supp. 1974).

™ In December 1974 requests for copies of NP regulations were made to responsible administrative
agencies under all NP Regulatory Statutes. Follow-up letters were sent to agencies not responding or
indicating an intent to promulgate regulations at a future date. The following regulations promulgated
or proposed under nine NP Regulatory Statutes were obtained, and hereinafter they will be cited indi-
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an NP’s competency by the responsible licensing board.!”® Such regulations
also usually establish a general job description for NPs'* or require approval
of an individual job description by the responsible board before an NP may
practice.’™ NP Regulatory Statutes typically authorize state nurse licensing
boards to administer regulations for expanded medical delegation; but these
regulations most often must be promulgated jointly with the state medical
licensing board'™ or must accord with expanded nursing functions recognized
“by the medical and nursing professions.”*"®

Ten states have enacted NP statutes that authorize expanded medical dele-
gations to RNs and, in three cases, to licensed practical nurses as well, without
explicitly authorizing an administrative agency or professional society to regu-
late the process.’™ These statutes will be referred to as “NP Simple Authoriza-

vidually as “(name of state) NP Regs.” These regulations were in effect as of December 1974 unless
otherwise indicated. Minimum Standards, Rules, and Regulations for the Expanding Role of the Regis-
tered Professional Nurse (Idaho State Board of Nursing and State Board of Medicine, adopted June 1972);
Standards for Nurse Associate Programs State of Maine (Maine Board of Nursing, Board of Registra-
tion in Medicine, Board of Osteopathic Examination and Registration, adopted Sept. 4, 1974); Rules and
Regulations of the Nevada State Board of Nursing, § III (effective July 10, 1975); Rules and Regulations
—Advanced Registered Nurse Practitioner (New Hampshire Board of Registration in Medicine and
Board of Nursing Education and Nurse Registration, adopted Dec. 3, 1973); Rules and Regulations for
Registered Nurses Performing Medical Acts (Board of Medical Examiners of North Carolina); Oregon
State Board of Nursing’s Proposed Administrative Rules for Nursing Practice, § III (proposed Dec. 1974);
(Statement of Policy on Nurse-Midwives, Vermont State Nurses Association, Vermont State Medical
Socicty, Vermont Hospital Association, adopted Mar. 1974); Regulations Governing the Certification of
Nurse Practitioners (Virginia State Board of Medicine and State Board of Nursing); WasH. Ap. Cobe
§§ 308-120-190 to -250 (effective Feb. 1975).

M Under six of the nine NP Regulatory Statutes with available regulations, NPs must be certified
by the responsible licensing board. Idaho NP Regs, supra note 171, § IV(B); Nevada NP Regs, supra
note 171, § IlI(c); North Carolina NP Regs, supra note 171, Rule I(3); Oregon Proposed NP Regs,
supra note 171, § 1I(B); Virginia NP Regs, supra note 171, § 1(A); Washington NP Regs, supra note
171, § 308-120-230. Two other NP Regulatory Statutes require certification of *“‘advanced registered
nurse practitioners,” Araska Start. AnNN. § 08.68.410(9) (1974); N.H. Rev. Stat. AnN. § 326-A:5-a
(Supp. 1973), although these statutes have been interpreted to require certification only of those NPs
who exercise relatively broad discretion. See text at note 239 supra.

" N.H. NP Regs, supra note 171, Part B, §§ 3.1(B), 3.2(B), 3.3(B), 3.4(B); Vt. NP Regs, supra
note 171, § NII; Wash. NP Regs, supra note 171, §§ 308-120-200, -220; Va. NP Regs, supra note 171,
§ I(A).

1" Idaho NP Regs, supra note 171, § III(B); N.C. NP Regs, supra note 171, Rule I § 3; Ore. Proposed
NP Regs, supra note 171, § UI(B) (4).

1™ Araska STAT. ANN. § 08.68.410(5) (1974); Ipano Cope § 54-1413(e) (Supp. 1974); No. 422,
[1975] Laws of Neb. 854 (adopted 1975); N.H. Rev. Star. Ann. § 326-A:2(1) (Supp. 1973); Pa.
STaT. ANN. tit. 63, § 212(1) (Supp. 1975); Wro. Star. Ann. § 33-279.1(i)(D) (Supp. 1975). The
NP statutes of North Carolina and Virginia require that regulations be agreed to by the two boards but
administered by the medical board. N.C. Gen. Stat. § 90-158(3)(a) (Supp. 1974); Va. CopE ANN. §
54-274 (1974) (amended 1973).

1% Ariz. Rev. StaT. ANN, § 32-1601(5) (Supp. 1974); Mp. Ann. CopE art. 43, § 291(b) (ii) (Supp.
1974); Nev. Rev. Stat. § 632.010(7) (1973); Wasu. Rev. Cops Ann. § 18.88030(2) (Supp. 1974).
In addition, Vermont's NP statute authorizes RNs to perform additonal acts “recognized jointly by the
medical and nursing profession™ without requiring nursing board regulations, V1. Stat. ANN, tit. 26,
§ 1552(a) (2)(E) (1975), and Oregon’s NP statute authorizes additional services “recognized by the
nursing profession . . . and which are recognized by rules of the [nursing] board,” Ore. Rev. StaT. §
678.010(5) (1973). Expanded nursing functions are formally recognized by the medical and nursing pro-
fessions at the state level through promulgation of “joint practice staternents” by the state medical society
and state nurses’ association. See, ¢.g., VERMONT STATE NURSES AssoCIATION, VERMONT STATE MEbpIicaL So-
ciery, VErRMoNT HosPiTAL AssociATiON, STATEMENT oF Poricy oN Nugrse-Mipwives (1974). NP statutes
referring to expanded medical delegation “recognized by the medical and nursing professions” appear to
be references to such statements.

I CaL. Bus. & Pror. Cope § 2725(d) (West Supp. 1975) (amended 1974); Coro. Rev. STAT. ANN.
§§ 12-38-202(7),(9) (c) (1973) (amended 1973); Fra. Stat. Ann. § 458.13(4) (Supp. 1975) (amended
1970); Kan. StaT. Anw. § 65-2872(g) (1972) (cnacted 1957); MinnN. Stat. Awnn. § 148.171(3) (Supp.
1975) (amended 1974); N.J. StaT. ANN. § 45:11-23(1)(b) (Supp. 1975) (amended 1974); N.Y. Epuc.
Law § 6902(1) (McKinney Supp. 1973) (amended 1972); Oxra. STAT., ANN. tit. 59, § 492 (Supp. 1974)
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tion Statutes,” although it should be noted that the nurse licensing board in one
state 1s in the process of developing NP regulations notwithstanding the absence
of explicit statutory authority.'™ NP Simple Authorization Statutes define
qualified NPs simply as RNs in six cases,'”® as RNs and licensed practical
nurses in three,’®® and as RNs “with appropriate training” to perform “special
acts . . . delegated by a physician” in one.’® These statutes define the new
medical acts that are delegable to NPs in varying ways, ranging from Cali-
fornia’s “standardized procedures, or changes in treatment regimen in ac-
cordance with standardized procedures,”*® to “services,”'*® to “executing medi-
cal regimen(s] as prescribed by a . . . physician.”*** Four of the ten NP Simple
Authorization Statutes, including the three that authorize RNs merely to
execute “medical regimens,”*® appear to have been intended to authorize
treatment modifications by RNs, but not diagnostic and treatment judgments
or such closely related medical procedures as physician examinations or medical
histories."®® The other six NP Simple Authorization Statutes appear to grant
relatively broad discretion to physicians to delegate medical acts to nurses.*®

California’s NP Simple Authorization Statute deserves special mention
because of the unique way in which it authorizes and regulates expanded
medical delegation to RNs who work within licensed health care facilities.'®®

(amended 1965); S.D. CompiLEp Laws AnN. § 36-9-3(1) (1972) (amended 1972); TenN. Cope ANN.
§ 63-740 (Supp. 1974) (amended 1972). The NP statutes of Florida, Kansas and Oklahoma authorize
expanded delcgation to licensed practical nurses as well as to professional nurses. Tennessee's NP statute
consists of a general definition of the practice of professional nursing from which a prohibition against
medical diagnosis was removed by amendment in 1972. This definition as amended has been interpreted
by Tennessee’s nursing board as authorizing expanded functions by professional nurses in the manage-
ment of cases already diagnosed by physicians. See Rules and Regulations of Tennessee Board of
Nursing, Nsg RN 32 Responsibility (revised as of June 1974).

1 [ etters from Sister Vincent Fuller, Executive Secretary, South Dakota Board of Nursing, to Philip
Kissam, Mar. 10 and July 8, 1975. A similar attempt by the Minnesota Board of Nursing was stopped
by an opinion from the state Attorney General's Office ruling that the Board lacked statutary authority.
Letter from Joyce Schowalter, Executive Director, Minnesota Board of Nursing, to Philip Kissam, June
19, 1975, together with an opinion letter from Terry P. O'Brien, Special Assistant Attorney General of
Minnesota, to Joyce Schowalter, Minnesota Board of Nursing, Mar. 25, 1975. See also text at note 162
supra.

I® CaL. Bus. & Pror. Cope § 2725(d) (West Supp. 1975); Coro. Rev. STaT. ANN. §§ 12-38-202(7),
(9)(c) (1973); MinN. StaT. AnN. § 148.171(3) (Supp. 1975); N.J. Statr. Ann. § 45:11-23(1)(b)
(Supp. 1975); N.Y. Epuc. Law § 6902(1) (McKinney Supp. 1973); TennN. CobeE ANN. § 63-740
(Supp. 1974).

mEFLA Stat. ANN. § 458.13(4) (Supp. 1975); Kan. Stat. Ann. § 65-2872(g) (1972) (on its face
this provision refers to any person, but the new Kansas PA Regulatory Statute, Kan. STaT. ANN. §
65-2896 (Supp. 1975), appears to limit it essentially to RNs and licensed practical nurses); OKLA. StaT.
ANN. tit, 59, § 492 (Supp. 1974).

1 5 D. CoMpILED Laws ANN. § 36-9-3(1) (1972).

18 CaL. Bus. & Pror. Cope § 2725(d) (West Supp. 1975).

B Fra. StaT. ANN. § 458.13(4) (Supp. 1975); Oxra. StaT. AnN. tit. 59, § 492 (Supp. 1974).

¥ CoLo. Rev. STAT. ANN. §§ 12-38-202(7),(9)(c) (1974); N.J. Star. Ann. § 45:11-23(1)(b)
(Supp. 1975); N.Y. Epuc. Law § 6902(1) (McKinney Supp. 1973).

18 See statutes cited in previous footnote.

1 See CoLo. REv. STAT. ANN. § 12-38-202(7) (1974) (dcfining “medical regimen™ as “that aspect
of care which implements the medical plan as prescribed by a . . . physician™). See also letter from the
New York State Board for Nursing to Philip Kissam, Dec. 26, 1974; Rules and Regulations of the
Tennessce Board of Nursing, Nsg RN 32 Responsibility (revised as of June 1974).

1 See text at notes 289-94 infra for possible limitations on purses whom a physician may sclect;
see text at notes 311-14 infra for possible limitations on what medical acts may be delegated,

¥ The licensing of health care institutions by state health agencies is described in the text at notes
361-66 infra.
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The legislature added the following language to the statutory definition of the
practice of nursing:

Observation of signs and symptoms of illness, reactions to treatment, general
behavior, or general physical condition, and (1) determination of whether such
signs, symptoms, reactions, behavior, or general appearance exhibit abnormal char-
acteristics; and (2) implementation, based on observed abnormalities, of appro-
priate reporting, or referral, or standardized procedures or changes in treatment
regimen in accordance with standardized procedures, or the initiation of emergency

procedures.
“Standardized procedures” as used in this section means . . . policies and
protocols developed . . . through collaboration among administrators and health

professionals including physicians and nurses.1%®

The California NP statute classifies policies and protocols into two categories,
those developed for use in licensed health care facilities, including hospitals and
nursing homes, and those developed for use outside such facilities, primarily
physicians’ offices.™® No express authority is provided for a state agency to
regulate the former category of policies and protocols.® California’s medical
and nursing boards are authorized to promulgate joint “guidelines” to which
the latter category of policies and protocols will be “subject,” but these guide-
lines may not require “approval of standardized procedures” by either of the
two boards.'® It is unclear whether such guidelines are intended to be advisory -
or to have some binding effect, but in any event they apply only to expanded
delegation in a non-institutional setting. California’s NP statute appears to
grant broad legal authority to physicians and RNs for expanded medical dele-
gation in institutional settings, including the making of diagnostic and treat-
ment judgments by RNs, provided only that the RNs work in accordance with
policies and protocols—presumably written ones—developed by decentralized
decision-makers. This approach avoids prior administrative controls over
expanded medical delegation but attempts to ensure quality of medical care
by requiring that the decentralized decision-makers think through and pre-
sumably write out precisely what RNs will be doing in the medical field. The
relative merits of this approach to regulating expanded medical delegation
will be discussed in the next part.'*®

Sixteen of the 28 NP statutes have been enacted by states that previously or
concurrently had enacted PA Regulatory Statutes.'® Since the latter provide
authority for expanded medical delegation to qualified RNs as well as other
PAs, the enactment of these NP statutes might seem to be a wasteful duplica-
tion of effort, undertaken merely because of organized nursing’s desire that

zCAL. Bus. & Pror. Cope § 2725(d) (West Supp. 1975) (emphasis added).
1d.

¥,

¥argd,

199 See text at note 251 infra.

¥ The 16 states are Arizona, California, Maine, Maryland, Minnesota, Nebraska, Nevada, New
Hampshire, New York, North Carolina, Oregon, Utah, Vermont, Virginia, Washington and Wyoming.
Compare enactment dates for their NP statutes, notes 168, 177 supra, with enactment dates for their
PA Regulatory Statutes, note 144 supra.
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NPs be recognized and controlled as members of the nursing profession rather
than as adjuncts of the medical profession.'” NP statutes, however, may be
more cffective than existing PA Regulatory Statutes in promoting expanded
medical delegation to RNs, who constitute the most important source of readily
available personnel for expanded medical delegation.’®® NP statutes as enacted
contain fewer restrictions on expanded medical delegation than PA Regulatory
Statutes.” In addition, many NP statutes, particularly NP Regulatory Statutes,
authorize the making of diagnostic and treatment judgments by nonphysicians
more clearly than PA statutes.”® As suggested above, diagnostic and treat-
ment judgments by PAs or NPs in certain situations seem likely to be both
medically feasible and economically valuable.*®®

ITII. Mayor LecisLaTive CHOICES

In establishing the new legislation, legislatures and administrative agencies
face a number of important choices among different approaches to regulating
expanded medical delegation. This part of the Article describes the decisions
that have been made, offers explanations for the prevailing patterns of these
decisions, and assesses the relative value of different kinds of rules for promoting
the maximum amount of feasible expanded medical delegation.?®® The dis-
cussion will first examine the choice between Regulatory and Simple Author-
ization Statutes, then analyze qualification and scope of practice issues under
both types of statutes, and finally examine certain legislative issues that are
specific to Regulatory Statutes.

A few general observations are relevant to the issues discussed below. The
dominant theme of this part is that unnecessary prior controls over expanded
medical delegation have been established by the new legislation. Expanded
delegation is innovative and in some cases experimental. It is tempting to
conclude that an appropriate legislative policy should provide for strict prior
legal controls over each type of expanded medical delegation until it has been
shown to be medically feasible.* The danger is that statutory and regulatory

% See text at note 130 supra.

198 See SADLER & BLiss, supra note 9, at 16-18.

¥ As discussed more fully in part Il infra, some PA Regulatory Statutes establish a two-year mini-
mum for approved training programs, limit physicians to supervising no more than two PAs, and pro-
hibit PAs from making diagnostic and treatment judgments,

1% See text at notes 311-14 infra.

™ See text at notes 25-33 supra.

™ As suggested above, medically feasible delegations may be considered to be those delegations that
can be performed by nonphysicians as competently as physicians. See note 25 and accompanying text
supra. The justification for using the maximum amount of feasible expanded medical delegation as the
standard for assessing the value of the new legislaton is the same as that for claiming that current
physician fees and income are artificially high, s.e. that the provision of medical services free of pro-
tections for special interest groups is in the public interest. See note 89 and accompanying text supra.
The purposes clauses of many PA statutes, which indicate that the primary purpose of the new legisla-
tion is to expand the supply of medical services in an efficient manner, support this justification. See,
e.g., CaL. Bus. & Pror. Cope § 2510 (West 1974); 1971 Laws of N.Y. ch. 1135, § 1; Wis. Laws of
1973 ch. 149, § 1.

A majority of writers who have considered this issue seem to have so concluded. See, e.g., Dean,
supra pote 10, at 6-7; Note, Paramedics and the Medical Manpower Shortage: The Case for Statutory
Legitimization, 60 Geo. L.J. 157, 182-84 (1971); Problem of Statutory Authorization, supra note 10, at
421. But see Sadler & Sadler, supra note 10, at 1202.
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rules that implement strict prior controls may become rigid, thus unduly
limiting expanded medical delegation. This approach also ignores a funda-
mental characteristic of government regulation of medicine. With the excep-
tion of new drugs, medical innovations and experiments generally are not
subject to prior legal controls to ensure the quality of patient care. The basic
legal control in these situations is the law of malpractice, which imposes liabil-
ity for personal injuries resulting from incidents that have already occurred.
Because of these considerations, policy-makers should question carefully any
claim for prior legal controls over expanded medical delegation. If prior con-
trols are adopted, careful consideration should be given to the related issue of
how to ensure against overly rigid administration of the controls.

Judgments about the value of different legislative rules can only be tenta-
tive at this time because of limited experience with the new legislation and
expanded medical delegation. It seems important, nonetheless, that such judg-
ments be made. Present decisions will help determine and perhaps limit future
patterns of expanded delegation because political inertia and the development
of vested interests in existing regulatory patterns may hinder rule changes in
the future. If current decisions remain unexamined on the grounds that
additional empirical data is needed before passing judgment, maximum benefits
from expanded medical delegation may not be realized.?*

Finally, note that a number of the issues discussed below are closely related
to each other. These relationships will be noted as appropriate, but the analysis
of issues seriatim may unduly obscure them. For example, a fundamental
choice facing legislatures has been whether to adopt a Regulatory or Simple
Authorization Statute. But this choice affects and is affected by several other
legislative issues that may and indeed should influence it. The choice of a
Simple Authorization Statute will largely determine who qualifies as a PA or
NP and what a PA or NP may do because these statutes appear to authorize any
person or any RN to perform any delegated medical act if the supervising
physician determines he or she is qualified to perform that act.?®® On the other
hand, the difficulty of establishing rules about PA and NP qualifications and
their scope of practice may influence legislatures to adopt a Regulatory Statute
in order to delegate these decisions to administrative agencies believed to have
the necessary expertise. A second example is the relationship between PA and
NP qualifications and their scopes of practice. If extensive training is required
for qualification, relatively liberal rules on scope of practice seem more easily
justified.”® Conversely, if extensive training requirements are not established,

®3 For a similar caution about waiting for the “white knight of empiricism” before passing judgment
on legislation, see Ackerman, Regulating Slum Housing Markets On Behalf of the Poor: Of Housing
Codes, Housing Subsidies, and Income Redistribution Policy, 80 Yare L.J. 1093, 1100-01 (1971).

#9 See text at notes 160, 187 supra.

2 For example, the PA Regulatory Statutes of Colorado, New York, and South Dakota cstablish
some of the higher training requirements for PA qualification. Ses note 255 and accompanying text
infra. At the same time, these statutes appear to be relatively liberal in authorizing PAs to make diag-
nostic and treatment judgments and to prescribe drugs. See text at notes 320-21, 343-47 infra.
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one may believe that more restrictive rules on scope of practice are necessary.?®

A. Regulatory or Simple Authorization Statutes

The great majority of PA and NP statutes are Regulatory Statutes that
authorize professional licensing boards to regulate expanded delegation
through one or more forms of prior control.*®® Three factors appear to explain
this pattern: the ostensible concern of legislators with the quality of care to
be provided by physicians and nonphysicians participating in expanded med-
ical delegation,®” the interests of organized medicine in controlling expanded
delegation through the use of state medical licensing boards,**® and the in-
terests of organized nursing in limiting expanded delegation to RNs and in
controlling the process through state nurse licensing boards.*®

The official position of the AMA on this issue has been clear, significant,
and interesting. In December 1970, when political interest in the use of PAs
was just beginning,*° the AMA’s House of Delegates recommended that state
medical practice acts be amended “to remove any barriers to increased delega-
tion of tasks to allied health personnel by physicians.”®'* This recommendation
defined allied health personnel to include unlicensed but “trained” PAs, RNs,
and licensed practical nurses, and, importantly, it suggested that the amend-
ment “might be” in the form of a Simple Authorization Statute.?** At that
time, Colorado, Florida, Kansas, and Oklahoma had PA Simple Authorization
Statutes.?*® In 1971 and 1972, five other states adopted PA Simple Authorization
Statutes, three of them using the language recommended by the AMA** In
these same two years, however, 15 states adopted PA Regulatory Statutes,

*8 This phenomenon may be seen by a comparison of the statutory language of NP Regulatory
Statutes with corresponding language in NP Simple Authorization Statutes. Many NP Regulatory
Statutes, which provide for administrative determination of NP qualifications, expressly authorize the
performance of “acts of medical diagnosis” and “prescription of treatment” On the other hand, NP
Simple Authorizaton Statutes, which do not provide for administrative determination of NP qualifica-
tions, typically authorize only the performance of “services” or “medical regimens prescribed by the
physician,” language that appears to be more limiting. See text at notes 311-14 infra.

®5ee text at notes 144-77 supra. Prior controls may be any of three types: (1) a requiremeat that
PAs or NPs must graduate from a training program approved by an administrative agency; (2) a re-
quirement that a PA’s or NP’s competency must be certified by an administrative agency; or (3) a
requirement that PA or NP job descriptions must be approved by an administrative agency.

27 This concern is evidenced in many purposes clauses of PA statutes. See, e.g., CaL. Bus. & Pror.
Cooe § 2510 (West 1974).

28 See section 1.D. supra.

*® See text at notes 119-20, 129-30 supra.

9 December 1970 was before President Nixon’s statement promising a 509 expansion in Federal
funding of allied health personnel training programs, with 50% of the total to be devoted to training
PAs. President Nixon, Message, supra note 1, at 3122. Relatively few PA statutes and no NP statutes
had been enacted at that time. See note 2 and accompanying text supra.

1 Licensure of Health Occupations, recommendation (a) (prepared by the AMA Council on Health
Manpower; adopted by the AMA House of Delegates, Dec., 1970), reprinted in SaprLer & Buiss, supra
note 9, app. I.

o214,

19 See note 2 and accompanying text supra.

BCh, 5, § 1 [1972], Sess. Laws of Alaska (amended in part and repealed in part 1974); Arxk.
Stat. ANN. § 72-604(2)(p) (Supp. 1973); Conn. GeN. StaT. ANN. § 20-9 (Supp. 1975); Law of July
S, 1971, ch. 212 [1971], 58 Del. Laws 651 (repealed 1973); Micu. Comp. Laws Ann. § 338.371 (Supp.
l1975). The PA statutes of Arkansas, Connecticut, and Delaware copied the AMA’s recommended
anguage.
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including Florida and Oklahoma, which thereby amended their earlier Simple
Authorization Statutes.””® Nonetheless, 1972, which ended with seven of 24
PA statutes in Simple Authorization form, represented the high point for state
adoption of PA Simple Authorization Statutes.

In June 1972 the AMA’s House of Delegates recommended that PA legisla-
tion empower state medical licensing boards to approve “on an individual
basis” the supervising physician, the PA, and a job description of the “proposed
functions” for the PA.*'® The Delegates endorsed this form of PA Regulatory
Statute because prior controls were deemed necessary to ensure the quality of
PA services and thereby to assure third-party payors, insurance companies and
government health service programs, that reimbursements could appropriately
be made to physicians for PA services rendered under physician supervision.?"”
Although the AMA’s resolution indicated that such reimbursement questions
had arisen only as to PAs working in “a location physically remote from [an]
employing physician,”**® the AMA recommended that all proposed PA func-
tions be given individual approval by a state medical licensing board, no
matter where the PA might be located.*® The resolution also recommended
that third-party reimbursement for PA services be limited to services that had
individual licensing board approval®® thereby inviting the cooperation of
third-party payors in implementing the AMA’s recommended form of legis-
lation. One may ask whether the AMA’s June 1972 recommendation was not
prompted more by an interest in establishing organized medicine’s control
over expanded medical delegation than in solving a particular reimbursement
problem caused by conservative bureaucracies.

Since 1972 only Tennessee has adopted a PA Simple Authorization
Statute;?*! Delaware has repealed its statute,”*? and Alaska and Kansas have
replaced their PA Simple Authorization Statutes with Regulatory Statutes.??

U5 Ara. Cope tt. 46, §§ 297(22ii)-(22nn) (Supp. 1973) (enacted 1971); Ariz. Rev. Star. AnN.
§§ 32-1421(9) (Supp. 1974) (amended 1972), 32-2501 (Supp. 1974) (enacted 1972); Fra. STAT. ANN.
§ 458.135 (Supp. 1975) (enacted 1971); Ga. Cope Ann. §§ 84-6201 to -6209 (Supp. 1974) (enacted
1972); Toano Cope § 54-1806(d) (Supp. 1974) (amended 1972); lowa Copr AnN. §§ 148B.1-.10
(1972) (enacted 1971); Mp. ANN. Cope art. 43, § 122(b)(6) (Supp. 1974) (amended 1972); Nes.
Rev. Stat. §§ 85-179.01-.18 (Supp. 1974) (enacted 1972); N.H. Rev. STaT. ANN. §§ 329:21(XT1)-(XTIT)
(Supp. 1973) (enacted 1971); N.Y. Epuc. Law §§ 6530-36 (McKinney 1972) (enacted 1971) and
N.Y. Pus. Heartu Law §§ 3700-02 (McKinney Supp. 1973) (enacted 1971); N.C. Gen, StaT. § 90-18
(13) (Supp. 1974) (amended 1971); Oxia. Star. Ann. tit. 59, §§ 519-23 (Supp. 1974) (enacted
1972); Ore. Rev. Star. §§ 677.012,.055,.090,.232,.255,510 (1973) (enacted 1971); Uran CobE ANN.
§ 58-12-40 (1973) (enacted 1971); VT. STAT. ANN, tit. 26, §§ 1313(d),(e), ut. 31, §§ 1725-29 (1975)
(enacted 1971); WasH. Rev. Cope ANN. §§ 18.71A.010 to -.060 (Supp. 1974) (enacted 1971); W. Va.
Cope ANN. §§ 30-3A-1 1o -4 (1971) (cnacted 1971).

8 AMA Boarp oF TrusTees, REporT Z, GUIDELINES FOR COMPENSATING PHYSICIANS FOR SERVICES
or Puysicians’ AssisTaNTs 2, Recommendation 1 (Approved by AMA House of Delegates, June, 1972).

1. at 1.

=4,

9 14. at 2, Recommendation 2.

0 1d. at 2, Recommendation 4.

" TeNN. CopE ANN. § 63-608 (Supp. 1974).

" Ch. 55 § 5 [1973] 59 Del. Laws, amending DEL. Cope tit. 24, § 1731(d) (6).

22 ALaska StaT. §§ 08.64.107,.170 (Supp. 1974); Kan. Stat. Ann. § 65-2896 (Supp. 1975).
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In addition, 12 other states have enacted PA Regulatory Statutes,?®* and the
majority of NP statutes enacted have been Regulatory Statutes.”®

Two related social welfare arguments have been made to justify adoption
of Regulatory Statutes instead of Simple Authorization Statutes. The first is
that some form of prior legal control over expanded medical delegation is
necessary to protect the public from incompetent performance by unqualified
nonphysicians.”*® The second is that prior controls are necessary to promote
expanded delegation by helping assure consumers, physicians, and other
potential employers that PAs and NPs are competent to perform particular
medical acts.?*” Analysis of these claims suggests that these arguments are not
persuasive and that the choice of a Regulatory Statute instead of a Simple
Authorization Statute may diminish social gains from expanded medical
delegation.

The claim that prior controls over expanded delegation are necessary to
protect the public will be persuasive only if potential benefits to society from
preventing harm caused by unqualified PAs and NPs seem likely to outweigh

otential costs to society from using prior controls.?®® These future benefits and
p y 1g P . \ .
costs cannot be measured and weighed against each other in a precise way, but
analysis of several underlying factors suggests that the likelihood of substantial
harm from unqualified PAs and NPs is not great and that the potential costs
of a prior control system may be significant. The social benefits from a prior
control system will consist of the harm prevented by excluding from expanded
delegation those nonphysicians for whom a reasonable showing of competency
could not be made before a panel of disinterested medical experts. Claims
that the amount of such harm would be substantial seem to rest upon an
implicit analogy between the practice of medicine by physicians and expanded
medical delegation.?®® Licensure of physicians may be justified on social welfare
grounds since without licensure the relatively high incomes and social status
of physicians might attract many unqualified persons into the occupation and

4 Hawanr ReEv. STaT. § 453-2 (Supp. 1974) (amended 1973); Me. Rev. Stat. Awnn. tit. 32,
§§ 2594-A (Supp. 1974) (enacted 1973), 3270-A (Supp. 1973) (enacted 1973); Mass. GeN. Laws
ANN. ch. 112, §§ 9C-H (Supp. 1975) (enacted 1973); Minn. Star. Ann. §§ 145.861-.866 (Supp.
1975) (enacted 1973); Nev. Rev. Star. §§ 630.015, .025, .271, 273, .275 (1973) (cnacted 1973);
N.M. Star. AnN. § 67-5-3.1 to -3.6, 10.G (1974) (enacted 1973); N.D. Cent. Cope § 43-17-02(10)
(House Bill No. 1484, approved April 8, 1975); S.C. Cope ANN. § 56-1355(4) (Supp. 1974)
(enacted 1974); S.D. CompiLep Laws Ann. §§ 36-4A-1 to -42 (Supp. 1974) (enacted 1973);
VA. Cope ANnn. §§ 54-281.4 10 .9 (1974) (enacted 1973); Wis. Stat. ANN. §§ 15.407(2) (Supp. 1975),
445.01(3), 44851 (1974) (enacted 1973); Wryo. Star. Ann. §§ 33-338.1 w .8 (Supp. 1975) (en-
acted 1973). ’

# GSince 1972, 17 NP Regulatory Statutes have been enacted, see note 168 and accompanying text
supra, and five NP Simple Authorization Statutes have been enacted, see note 177 and accompanying
text supra.

2 Duke ProyecT, supra note 10, at 23-24; Dean, supra note 10, at 6-7; Problem of Statutory Au-
thorization, supra note 10, at 421.

= Forgotson, supra note 10, at 295; DURE ProyEecT, supra note 10, at 23-24.

*2 This manner of analyzing the public protection argument for Regulatory Statutes has been sug-
gested by the analysis of “non-profit rationales for licensing.” Moore, The Purpose of Licensing, 4
J. Law & Econ. 93, 103-12 (1961) [hereinafter cited as Moore].

# One searches in vain among writings that propose prior controls over expanded medical delegation
for justifications beyond the assertion that protection of the public requires them. See, e.g., note 226

and accompanying text supra. The analogy between expanded delegation and the practice of medicine
by physicians is a natural one, however, and would seem to provide the best arguments for prior controls.



34 Kansas Law Review [Vol. 24

the variability in the quality of physicians’ services, the importance of that
variability to the success of patients’ treatments, and the relative inability of
consumers to evaluate the quality of physicians’ services suggest that substantial
harm may be caused to consumers by the practice of unqualified physicians.?
It does not follow, however, that prior controls over expanded medical delega-
tion are similarly justified. Nonphysicians will be attracted into PA and NP
occupations only to the extent that physicians choose to employ them. Ex-
panded medical delegation will consist of simpler, more routine medical acts,
indicating that variability in quality of nonphysicians’ services and the im-
portance of that variability in the outcome of patients’ treatments will be much
less than in the case of physicians’ services, although admittedly much feasible
delegation may involve decisions that are important to a patient’s welfare.**
Most significantly, expanded delegation, with the exception of limited inde-
pendent practice,*®* will interpose a licensed physician between the individual
consumer and nonphysician. The physician will be legally responsible for his
or her negligence in selecting the nonphysician, in selecting the acts to be
delegated, and in supervising the nonphysician’s performance.*® The physician
also will be responsible under the master-servant doctrine for negligent per-
formance by PA and NP employees®* and arguably should be similarly respon-
sible for PAs and NPs supervised by the physician but employed by another
person.®® In effect, physicians will be buying PA and NP services for con-
sumers, thereby substituting physicians’ abilities to evaluate the quality of
nonphysicians’ services for consumers’ relative inability to do s0.?*® These
characteristics of expanded medical delegation all suggest that the frequency
with which unqualified PAs and NPs will be employed is likely to be low and
that relatively little harm will result from their performing medical acts absent
a system of prior controls.

A prior control system over expanded medical delegation will result in
social costs because the imposition of quality standards will tend to diminish
the amount of expanded medical delegation and the price of medical services
will be higher than without such controls. In this situation it is likely that some
consumers will forego necessary medical services, thereby suffering harm, and
that other consumers will be forced to pay higher prices for higher quality
medical services than they desire to purchase.””

TS::Moorc, supra note 228, in particular at 106.

1 See text at notes 25-27 supra.

2 [imited, independent practicc by PAs and NPs is generally outside the scope of this Article.
Regulatory Statutes would appear to be the appropriate statutory form for authorization and regulation
of such practice. See text at notes 440-41 infra.

51 eff, supra note 76, at 363.

14, at 366.

5 See text at notes 384-88 infra.

8 Of course, the ability of individual physicians to cvaluate and supervise the quality of nonphysi-
cians' services may vary substantially. One may ask, however, whether the significance of this variability
with respect to patient harm is likely to be greater than the significance of physician variability re-
specting many other types of medical acts that are not subject to prior legal controls, e.g., intricate
surgical operations, combining drugs to treat a specific patient for a specific disease, or the use of

medical equipment as a physician-substitute in various diagnostic and treatment procedures.
=7 Kessel, Supply of Physicians, supra notc 90, at 272; Moore, supra note 228, at 104.
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It has been argued above that the inherent nature of expanded delegation
and malpractice law constraints upon physicians make it unlikely that many
unqualified PAs and NPs would be employed absent prior controls. One
might conclude that prior controls will not diminish substantially the amount
of expanded medical delegation and that the entire issue is de minimis. This
assumption, however, would ignore an important distinction between the
theory and practice of administrative regulation over medicine in general and
expanded delegation in particular. In theory, an administrative agency operat-
ing under a Regulatory Statute would preclude by prior controls only those
medical delegations for which a reasonable showing of competent performance
cannot be made. In practice, administrative agencies with the power to pre-
clude are likely to preclude too much. These agencies are likely to make overly
conservative or restrictive judgments about competence because of a lack of
techniques and resources to determine competence and because of the vested
interests of organized medicine and nursing in limiting the supply and types
of nonphysicians participating in expanded medical delegation. Much discus-
sion in the following sections of this part is devoted to demonstrating how this
gap between theory and practice can develop and that in fact such a gap does
exist under PA and NP Regulatory Statutes.

The foregoing analysis of potential social benefits and costs of prior controls
over expanded medical delegation suggests that the harm from allowing un-
qualified PAs and NPs to practice without prior controls seems likely neither
to be substantial nor to outweigh the benefits from allowing individual physi-
cians to make initial decisions about what to delegate to whom. At the very
least, the analysis suggests that distinctions might be made among different
types of expanded medical delegation, imposing prior controls only over
delegations that have characteristics closely analogous to the characteristics of
medical practice that appear to justify prior controls over physicians. For
example, prior controls might be limited to expanded delegation involving
(1) limited, independent practice by nonphysicians; (2) nonphysician practice
in locations physically remote from the supervising physician; or (3) issuance
of drug prescriptions by nonphysicians. Similar distinctions have been recog-
nized to a limited extent under some PA and NP Regulatory Statutes. Under
a few PA Regulatory Statutes, an administrative agency’s approval of a specific
job description is required only for acts to be performed in a setting physically
remote from the supervising physician.®® The NP Regulatory Statutes of
Alaska and New Hampshire have been interpreted by the nurse licensing
boards of those states to authorize expanded medical delegation to two distinct
categories of RNs, those working under the relatively close supervision of a
physician in a hospital setting, upon whom no prior controls have been 1m-
posed, and those working with greater scope for the exercise of medical
judgment who are subject to prior controls.**

" ™gee, g, Ala. PA Regs, supra note 146, Rule VII § 2; Towa PA Regs, supra note 146, § 136.5(3).

¥ Position Paper of the Alaska Bd. of Nursing 2 (May 15, 1974); Letter from New Hampshire
Nursing Board to Philip Kissam, Jan. 3, 1975.
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The second social welfare claim for Regulatory Statutes is that prior con-
trols are necessary to promote expanded medical delegation in several ways.
It has been argued that such controls will reassure both consumers and poten-
tial employers about the competence of PAs and NPs, thereby promoting their
acceptance and effective use by physicians.?*® A closely related argument is
that detailed administrative regulation of expanded delegation will help resolve
physicians’ uncertainties about the legality of particular medical delegations.
Such inquietude might be a significant obstacle to expanded medical delega-
tion in view of the generally broad but ambiguous statutory provisions authoriz-
ing delegations and resulting physician concern about disciplinary, civil, and
criminal liability.?*' Regulatory Statutes have also been supported on the
ground that they will ensure a better flow of information to health planners
and funding agencies about the employment of PAs and NPs, thereby facili-
tating the evaluation and expansion of medical delegation.?*?

These secondary claims for Regulatory Statutes seem largely misplaced
since there are less restrictive alternatives that would accomplish the same
purposes.”*® First, voluntary certification of PA and NP qualifications by state
or professional agencies®* and a legislative or judicial requirement of patients’
informed consent before performance of service by a PA or NP** would
provide the same information to consumers and physicians about PA and NP
qualifications as prior controls without excluding from practice noncertified
PAs and NPs that physicians are willing to use.**® Consumers desiring to
purchase only “qualified” PA and NP services might pay higher prices for
services of certified PAs and NPs, but other consumers would be free to pay
lower prices for services of noncertified PAs and NPs.**" Secondly, voluntary
certification also would provide a procedure by which uncertain physicians

%0 Dyke ProyEecT, supra note 10, at 23-24; Forgotson, supra note 10, at 295,

M See text at notes 311-14 infra; Forgotson, supra note 10, at 295.

%2 Dean, supra note 10, at 7.

2 The following analysis is suggested by Moore, supra note 228, at 104-06.

%4 National certification programs for different categories of PAs and NPs have already been estab-
lished by professional organizations. See, e.g., NATIONAL BoArRD oF MEpicAL EXAMINERS, ANNOUNCE-
MENT OF THE 1974 CERTIFYING EXaMINATION ForR PRIMARY CARE PHysician’s AssisTanNts (1974) (here-
inafter cited as PA CERTIFYING EXAMINATION ANNOUNCEMENT]. Massachusetts’ PA Regulatory Statute
provides for a limited kind of nonmandatory certification by a state agency; the Massachusetts Board of
Approval of Physician’s Assistants Programs is only authorized to issue ‘“advisory guidelines” as to
medical acts that any particular PA may perform. Mass. GEN. Laws ANN. ch. 112 § 9G (Supp. 1975);
Mass. PA Regs, supra note 146, § 4. Kansas also provided for state nonmandatory certification of PAs’
credentials under its former PA Simple Authorization Statute, first by the state board of regents and
subsequently by the medical licensing board. Law of July 1, 1972, ch. 294, § 1 [1972] Kan. Laws
1101, as amended, Law of July 1, 1973, ch. 315, § 1 [1973] Kan. Laws 1049 (subsequently amended to
become a PA Regulatory Statute, 1975).

#5 Such informed consent should require that a patient be clearly informed that a PA or NP will
scrve them and that the PA’s or NP’s qualifications or lack thereof be available to the patient if re-
quested. Under many PA Regulatory Statutes, PAs must identify themselves and their roles to patients.
See, e.g., Ala. PA Regs, supra note 146, Rule VII § 1; Ga. Cope AnN. § 84-6210 (Supp. 1974). These
rules make no mention of the availability of the PAs’ qualifications, but under these statutes all PAs
will have been qualified by the state. In any event, the thcory underlying the informed consent doctrine
of malpractice law, that patients be reasonably informed of risks of treatment, would seem to require
notification. See generally 61 Am. Jur. 2d Physicians and Surgeons § 154 (1972).

™8 See Moore, supra note 228, at 104,

#7 See Moore, supra note 228, at 106. The social welfare benefits of this consumer option are discussed
in the text at note 237 supra.
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and other employers could establish a presumption of legality for delegation
of specific acts without binding more confident employers to decisions by
administrative agencies.**® Thirdly, simple registration of all PAs and NPs,
without qualifying conditions, would provide accurate information for the
evaluation, planning, and policing of expanded medical delegation.**® All
this could be done without incurring the potential losses to social welfare that
seem likely to accompany imposition of prior controls.

The author concludes that PA and NP Simple Authorization Statutes are
more likely to promote social welfare than comparable Regulatory Statutes.?*
One would be better assured of this conclusion’s validity if two relatively simple
provisions were added to the typical Simple Authorization Statute. First, a
Simple Authorization Statute might include a provision similar to the one in
California’s NP Simple Authorization Statute that requires physicians to
specify the procedures and protocols to be followed in the course of any
expanded medical delegation.®® This proviso would help ensure that both
physicians and nonphysicians think carefully about their respective respon-
sibilities before engaging in them. These procedures and protocols, if reduced
to writing, also might make malpractice litigation and physician disciplinary
proceedings more effective mechanisms for preventing incompetent delega-
tions. Secondly, voluntary certification by a state agency of PA or NP qualifica-
tions to perform any particular medical acts might promote expanded medical
delegation in the face of potential consumer and physician uncertainty. Con-
sumers and physicians who will not accept or employ effectively merely any
PA or NP then would have the opportunity to use nonphysicians whose
qualifications have been state approved.”*

B. PA and NP Qualification

The legal standards and procedures that define who may qualify as a PA or
NP differ substantially in Regulatory and Simple Authorization Statutes.
Regulatory Statutes contain legislative rules of some specificity. They reflect a
marked tendency to limit PAs and NPs to persons who possess a relatively
broad range of medical skills as shown by the successful completion of a formal
training program. Such rule-making seems likely to preclude much useful

%8 To ensure that voluntary certification does not have a dampening effect upon physicians who desire
to use noncertified PAs and NPs, a statute recognizing such a system might provide explicitly that the
failure to obtain voluntary certification shall not be used as evidence in any subsequent legal proceeding.
Otherwise courts and medical licensing boards in subsequent civil, criminal, and administrative pro-
ceedings involving use of noncertified PAs or NPs might employ the traditional presumptions against
the unlicensed practice of medicine described in the text at notes 73-78 supra.

% Alaska’s former PA Simple Authorization Statute required simple registration of PAs with the
state medical board. Ch. 5, § 1(6) [1972] Sess. Laws of Alaska (subsequently repealed).

%0 Federal and state drug control laws in certain instances may require the licensure of physicians’
agents who exercise discretion in the prescription and dispensing of drugs. See text at notes 333-39
infra. 1f any such requirements were to be established, the conclusion that Simple Authorization
Statutes are preferable to Regulatory Statutes would have to be qualified by the observation that prior
controls over PAs and NPs authorized to exercise discretion in the prescription and dispensing of drugs
are legally necessary.

1 Cav. Bus. & Pror. Cope § 2725(d) (1),(2) (West Supp. 1974).

™3 See text at note 237 supra.
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expanded delegation to persons with medical skills limited to particular medical
acts or to persons who acquire their medical skills through informal, on-the-job
training and experience. Under Simple Authorization Statutes, on the other
hand, supervising physicians appear to have been granted a great deal of
discretion in selecting nonphysicians to whom they may delegate medical acts.

1. Regulatory Statutes

Under a Regulatory Statute, the first and most important qualification issue
is whether any nonphysician or RN who can demonstrate the skill to perform
a particular medical act may qualify as a PA or NP to perform that act or
whether only nonphysicians or RNs with relatively comprehensive skills may
qualify. PAs and NPs may be limited to persons with comprehensive skills
by two related rules, (1) a requirement that the PA or NP have successfully
completed a training program approved by the administrative agency, or have
demonstrated training and experience equivalent to such a program, and
(2) a requirement that approved training programs provide relatively com-
prehensive training.

The first requirement is in effect under most PA Regulatory Statutes®® and
most NP Regulatory Statutes for which regulations are available.*® The second
requirement, that training be relatively comprehensive, is specified under at
least nine PA Regulatory Statutes,®® and four NP Regulatory Statutes.**® In
addition, standards for PA and NP training programs developed by the AMA
and other professional organizations are at least the minimum training re-
quirements for qualification under eight other PA Regulatory Statutes®” and

258

®3PAs must complete an approved training program or demonstrate equivalent training and ex-
perience under at least 26 PA Regulatory Statutes. Maryland and Wisconsin are the only apparent ex-
ceptions to date. Maryland provides for registration of “non-certified applicants . . . who, by reason
of their training, skill, experience or background may be qualified to perform certain delegated duties”
without establishing completion of an approved program as the standard of competence for qualification.
Md. PA Regs, supra note 146, §§ .01(F),.03(C). Wisconsin does not require state certificaion for PA
practice. Wis. Stat. ANN. § 448.51(1) (1974). The PA Regulatory Statutes of five other states, for which
regulations were unavailable, do not establish completion of an approved training program as the standard
of compctence for qualification. Araska Star. §§ 08.64.107, .170(a) (1) (Supp. 1974); Ipano Cope §
54-1806(d) (Supp. 1975); MiNnN. StaT. AnN. §§ 145.861-.866 (Supp. 1975); ND. Cent. Cobe §
43-17-02(10) (Supp. 1975); S.C. Cope ANN. § 56-1355(4) (Supp. 1974).

P4 NPs must complete an approved training program or demonstrate equivalent training and experi-
ence under all nine of the NP regulations cited in note 171 supra, except that New Hampshire does
not apply this standard or any other prior control to RNs working under relatively close physician
supervision in institutional settings, See text at note 239 supra.

5 Ala. PA Regs, supra note 146, Rule V, § 6 (two-ycar minimum); Cal. PA Regs, supra note 146,
§ 1379.25,.41,.64,.74 (specified curricula); Coro. REv. STAT. ANN. § 12-31-106(1) (d) (1973) (specified
curriculum); Fla, PA Regs, supra note 146, Rule V, § 6 (two-ycar minimum); Ga. PA Regs, supra note
146, § 360-5.03(b)(2) (i) (two-year minimum); Me. PA Regs, supra note 146 (programs listed in
HEW-AMA directory); N.Y. Eouvc. Law § 6531(d) (McKinney 1972) (two-ycar minimum for primary
care PA training programs) and N.Y. Health PA Regs, supra note 146, § 94.2(g) (broad training or
experience required for specialist PAs); S.D, CoMpiLED Laws Ann. §§ 36-4A-13,-15 (Supp. 1974) (specified
curricula); Vt. PA Regs, supra note 146, Rule III(c} (comprehensive skills required).

# Me. NP Regs, supra note 171, § HI(c)(7)(c) (specified curricula); N.H. NP Regs, supra note 171,
Part B., §§ 3.1(A),2(A),.3(A),.4(A) (requiring professionally approved courses or masters degrees in
nursing with two or threc years supervised experience for different categories of NPs); Va. NP Regs,
supra note 171, § VI(E)(2) (specified curricula); Wash, NP Regs, supra note 171, §§ 308-120-190,
-200 (comprehensive skills required).

= Ariz. PA Regs, supra note 146, Qualifications (1)(b); Hawanr Rev. Star. § 453-2 (Supp. 1974);
Towa PA Regs, supra note 146, § 136.4(2); Mass. PA Regs, supra note 146, § 9.1; Neb. PA Regs, supra
note 146, § 2.2; Nev. PA Regs, supra note 146, § C(3); N.M. PA Regs, supra note 146, § (1); N.C.
PA Regs, supra note 146, Rule V.
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one other NP Regulatory Statute.*®® These standards seem to require relatively
comprehensive training of PAs and NPs within given medical specialities.*”
In view of this pattern and the traditional emphasis in medical licensure on
formal, institutional education,”® it would be surprising if medical and nurse
licensing boards that have not established formal requirements for compre-
hensive training of PAs or NPs do not follow such standards in making
individual determinations of competency. Two factors appear to explain the
decision to limit PAs and NPs to persons with comprehensive medical training.
The first is medical licensors’ tradition of assessing a person’s competence to
practice by evaluating the quality of the candidate’s formal education rather
than the quality of his or her patient care.**® Medical and nurse licensing
boards will certainly find it administratively easier and less expensive to
measure PA and NP qualifications by traditional methods that rely on accredi-
tation of formal educational programs, which will tend to be relatively com-
prehensive for economic reasons if no other. The support for the new legis-
lation from operators of formal training programs®* and the national standards
and accrediting mechanism for formal PA training programs already estab-
lished by organized medicine*® also encourage use of comprehensive qualifica-
tion standards. A second reason for requiring broad training of PAs and NPs
may be the argument that the quality of performance of a given medical act will
be better to the extent that the actor has relatively comprehensive training to
perform related medical acts. For example, the quality of diagnostic procedures
may be better if the person performing the procedure also is trained in treat-
ment. This argument overlooks two features of expanded medical delegation—
that medical studies already have shown that narrowly limited medical acts
may be performed competently by persons with training limited to those
acts®* and that expanded delegation, with the exception of limited independent
practice, involves a supervising physician who can supply the comprehensive
medical knowledge that the nonphysician lacks.

The limitation of PAs and NPs to those with comprehensive training may
have substantial social costs. Formal PA training programs require 12 months
to two academic years at a minimum,”®® and formal NP programs range from
3 to 12 months of full-time training away from nursing practice.”®® In states
with Regulatory Statutes, potentially substantial opportunities for expanded
delegation to nonphysicians with less formal, more limited, and less expensive

%3 Vt. NP Regs, supra note 171, § I(B).

= See, ¢.g., AMA EssENTIALS, supra note 12, § VIIIL.

™0 See text at notes 94-98 supra.

* See Carlson, supra note 10, at 859-61; Kessel, Supply of Physicians, supra note 90, at 268-69.

3 See text at note 124 supra.

3 See, ¢.g., AMA ESSENTIALS, supra note 12.

24 See studies cited in note 27 supra.

%5 AMERICAN MEDICAL AssociATIoN & Bureau or Hearte Resources DevieLopMmEenT, DEP'T oOF
l7-lmx.181-x, E?UCA‘HON AND WELFARE, PHysiciaAN SupporT PErsonner 1973-74, DHEW Pub. No. NIH

4-318 (1974).

% AMERICAN NuRrses AssociATioN & Bureau or HEeaLtH REesources Deveropment, DEp’r oF
HeaLtH, EpucarioN AND WELFARE, PREPARING ReGISTERED NURsEs FoR Expanpep Rores 1973-74, Part
1 DHEW Pub. No. NIH 74-31 (1974).
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training are likely to be precluded or at least restricted. In legal proceedings
testing the legality of expanded delegation to a nonphysician who has not
qualified under a Regulatory Statute, tribunals are likely to be even less disposed
to finding the delegation valid than they have been traditionally because the
Regulatory Statute represents a clear declaration of legislative policy that
expanded delegation be performed only by persons qualifying under the Statute.

A second qualification issue under Regulatory Statutes is whether only
graduates of training programs approved by the administrative agency may
qualify or whether persons also may qualify with less formal training and ex-
perience that may be deemed equivalent to formal training programs (equiv-
alency training). The statutory or regulatory definition of PA appears to
preclude recognition of equivalency training under at least 12 PA Regulatory
Statutes,”®" and available NP regulations generally do not recognize equivalency
training as a basis for qualification.*®® On the other hand, equivalency training
is recognized under at least 16 PA Regulatory Statutes®® and one NP Regula-
tory Statute.””® The failure to recognize equivalency training, even though it
consists of relatively comprehensive training, thus will prevent many former
medical corpsmen, nurses with specialized medical experience, and other
informally trained nonphysicians from participating in expanded medical
delegation.*™

A person may qualify as a PA on the basis of equivalency training under
many PA Regulatory Statutes, but recognition of equivalency training raises
some conceptual and practical problems that may limit its actual availability.
Existing statutes and regulations generally are silent on the question of what
informal training and experience will be deemed equivalent to training offered
by a formal program,®” simply designating an evaluating agent and procedures.

7 CoLo. REv. STAT. ANN. § 12-31-106(1) (d) (1974); Hawan Rev. Stat. § 453-2 (Supp. 1974);
Kan. STAT. ANN. § 65-2896(2)(b) (Supp. 1975); Me. Rev. StaT. ANN. tit. 32, § 3270-A (Supp. 1973);
Mass. GeN. Laws Ann. ch. 112, § 9C (Supp. 1975); N.H. Rev. StaT. AnN. § 329:21(XII) (Supp. 1973);
N.M. Stat. AnN. § 67-5-3.1(C) (1974); Ore. Rev. StaT. § 677.065(1) (1973); S.D. CompiLED Laws
ANN. §§ 36-4A-1(3),(4) (Supp. 1974); Utan Cope ANN. § 58-12-40 (Supp. 1973); Va. PA Regs,
supra note 146, Qualifications (2); WasH. Rev. Cope Ann. § 18.71A.010 (Supp. 1974). Notwith-
standing statutory provisions that define PAs as persons having completed “approved training programs,”
the medical licensing boards in two of these states have interpreted this language broadly and will
qualify PAs on the basis of training deemed equivalent to approved training programs, Me. PA Regs,
supra note 146; Ore, PA Regs, supra note 146, § 50-020(2).

% Among nine states with available NP Regulations, see notc 171 and accompanying text supra,
only North Carolina has recognized equivalency training as a basis for qualification. N.C. NP Regs,
supra note 171, Rule 111, § 1(c).

@ Ala, PA Regs, supra note 146, Rule 1II, § 1(2)(b); Ariz. PA Regs, supra note 146, Qualifications
(2); CaL. Bus. & Pror. Cope § 2515(b) (West 1974); Letter from Florida Board of Medical Examiners
to Philip Kissam, June 27, 1974; Ga. Cope ANN. § 84-6204(b)(1) (Supp. 1974); Iowa CopE ANN. §
148B.1(6) (1972); Me. PA Regs, supra note 146; Neb. PA Regs, supra note 146, § 2.4; Nev. PA Regs,
supra note 146, § C(3); N.Y. Epuc. Law § 6531(d) (McKinney 1972); Okla. PA Regs, supra note
146, § E(3); Ore. PA Regs, supra note 146, § 50-020(2); Vt. PA Regs, supra note 146, § 11(a)(2),(3);
W. Va. PA Regs, supra note 146, § 8.05(c); Wis. PA Regs, supra note 146, § 50.10(b) (until 1980);
Wyo. STaT. ANN. § 33-338.2(ii) (Supp. 1975).

0 N.C. NP Regs, supra note 171, Rule 111, § 1(c).

¥ See Chappell and Drogos, supra note 27, for a favorable evaluation of relatively comprehensive
pediatric care provided by a RN with informal training.

™ Exceptions are Georgia’s regulation, which provides that completion of a “formal course of study
in the health field” together with related work experience adding up to four years may be substituted
for completion of an approved training program, Ga. PA Regs, supra note 146, § 360-5-,03(b)(2), and
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These vary among four options: equivalency examinations administered by
medical licensing boards;*™® equivalency examinations administered by ap-
proved PA training programs within the state;*™ national certification exam-
inations established by organized medicine;*”® and individual determinations
by licensing boards based on a candidate’s experience and recommendations.*™
In theory, an effective equivalency examination would test directly a person’s
proficiency in performing medical acts without attempting to determine com-
petence indirectly by testing for formal kinds of knowledge acquired in aca-
demic programs.®” Proficiency testing techniques in medicine are not gen-
erally available, however, although interest in developing such techniques
seems to be growing.*”® Even if such techniques are feasible for PA equivalency
examinations, their development will require a more substantial commitment
of new resources than can realistically be expected. Given these factors, there
is a danger that equivalency examinations will place too much emphasis upon
acquisition of academic knowledge and too little on proficiency in patient care.
This type of examination is not likely to allow many PA candidates to qualify
on the basis of equivalency training. Reliance on national certification exam-
inations to measure equivalency training appears to be subject to the same
criticism.?™ More importantly, the present national certification examination
for primary care PAs does not recognize equivalency training at all, because it
limits examination candidates to graduates of approved training programs or
PAs and NPs with at least four years experience “as a PA or NP.”*®* Ad hoc
determinations of equivalency training by administrative agencies would seem
to be a more flexible and potentially more effective procedure than equivalency
or national certification examinations that are oriented towards academic
training. This procedure is not without its problems since the very absence of
standards may allow medical licensing boards to make conservative decisions.

A third qualification issue is whether to require all PA and NP candidates
to pass an examination or obtain certification from a professional organization.
At least 12 states require all PA candidates to pass an examination, either a
state-administered one or a national certification examination.*®" At least four

Vermont's regulation, which provides that two years of training and experience under a physician
covering a relatively comprehensive set of medical tasks may be substituted for completion of an
approved training program, Vt. PA Regs, supra note 146, § 1lI(a)(3).

¥ See, ¢.g., Ala. PA Regs, supra note 146, Rule 111, § 1(2)(c).

M See, e.g., Ala. PA Regs, supra note 146, Rule 111, § 1(2)(b).

¥ See, e.g., Neb. PA Regs, supra note 146, Rule 2.4.

0 See, e.g., N.Y. Educ. PA Regs, supra note 146, § 60.8(c).

T See Carlson, supra note 10, at 859-60.

4.

*® For example, the 1974 Certifying Examination for Primary Care Physician’s Assistants consisted
of a one day written examination covering a broad variety of medical acts and a separate assessment
of each candidate’s skill in performing a physical examination. See PA CERTIFYING EXAMINATION AN-
NOUNCEMENT, supra note 244, Examination Schedule and Summary of Health Care Functions.

 Id. Eligibility Requirements.

# Ala. PA Regs, supra note 146, Rule 111, § 1(2)(c); Ariz. PA Regs, supra note 146, Examination;
Cal. PA Regs, supra note 146, §§ 1379.12,.13,.40; Coro. Rev. Star. AnN. § 12-31-106(1)(f) (1973);
Ga. Cope ANN. § 84-6204(b)(2); Iowa PA Regs, supra note 146, §§ 136.4(1)(d),(5); Kan. StaT. ANN.
§ 65-2896(2) (c) (Supp. 1975); N.M. PA Regs, supra note 146, Rule 17(2); Ore. PA Regs, supra note
146, § 50-025; S.D. Comp. Laws AnN. § 36-4A-1(3),(4) (Supp. 1974); Va. PA Regs, supra note 146,



42 Kansas Law Review [Vol. 24

states require national certification for NPs in certain instances.”® The recent
interest displayed by organized medicine and nursing in developing national
certification examinations for PAs and NPs** makes it likely that an increasing
number of licensing boards will require passage of a national certification
examination as a condition of PA or NP qualification under a Regulatory
Statute. Should this occur, organized medicine will have established control
over the quality and supply of PAs and NPs in a manner similar to its control
over physicians.**® The possible advantage of such a development would be
higher quality PA and NP services. The possible disadvantages are a reduced
supply of PAs and NPs because of imposition of costly quality standards, more
limited use of expanded medical delegation, and more expensive medical
services generally.

National certification examinations to assess the competency of PAs or NPs
can help promote maximum feasible medical delegation if they are not made
a condition of PA qualification to practice under state laws. First, national
certification can help provide consumers and physicians with information about
the quality of those PAs or NPs who obtain certification.*®® Secondly, nationally
certified PAs and NPs will have greater job mobility across state lines, particu-
larly if national certification entitles them to automatic qualification under
Regulatory Statutes. Such mobility may serve both private and public interests
as it increases career attractiveness and allows PAs and NPs to be employed
where they are most needed. If passage of a national certification examination
is made a condition of qualification, however, the quality control imposed
thereby may be unduly restrictive in several ways. For example, the most
recent national certifying examination for primary care PAs appeared to test
only for comprehensive training and arguably was oriented largely towards
an assessment of formal academic knowledge**® The disadvantages of re-
quiring comprehensive skills and testing for formal academic knowledge have
been discussed above.*®” In addition, the eligibility criteria for this examination
indicate an excessively limited concept of equivalency training. Those who
could sit for the examination must have graduated from a formal training
program or have spent at least “four years of medical clinical experience in

Qudlifications (3); Wis. PA Regs, supra note 146, § 50.10(3). California, Iowa, New Mexico, and
Virginia explicitly require national certificaton of all PAs, but in several other states administrative
agencies may administer examinations or prescribe equivalent oncs.

#1daho NP Regs, supra note 171, at 8 (nurse anesthetists must pass national certification examina-
tion); N.-H. NP Regs, supra note 171, § 3.1(A)(b) (nurse midwives must pass national certification
examination); Vt. NP Regs, supra note 171, § IL.LB (nurse midwives must pass national certification
examination); Wash. NP Regs, supra note 171, § 308-120-190(5).

3 See NaTIONAL JOINT PracTICE COMMISSION, STATEMENT ON CERTIFICATION OF NURSES AND PHysi-
cians (1974); Todd, National Certification of Physicians’ Assistants by Uniform Examinations, 222
J.AM.A. 563 (1972).

% Organized medicine’s control over the supply of physicians is discussed in the text at notes 94-98
supra.

¥ The advantages of providing this information to consumers and physicians are discussed in the
text at notes 243-48 supra.

8 See PA CERTIFYING EXAMINATION ANNOUNCEMENT, supra note 244, in particular Summary of
Health Care Functions.

#7 See text at notes 265-66, 271 supra.
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primary care as a physician’s assistant or nurse practitioner.””®*® Any state that
makes passage of this examination a condition of PA qualification will preclude
all persons except NPs, who may not be interested in qualifying as PAs any-
way, from qualifying on the basis of equivalency training obtained in that state,
because four years of prior practice as a PA in that state will be illegal. If most
states require passage of this examination, the opportunity to qualify as a PA
on the basis of equivalency training will be limited to NPs or medical corps-
men with at least four years experience in the military.

2. Simple Authorization Statutes

Under Simple Authorization Statutes, the statutory language designating
who may perform delegated medical acts coupled with the decisions of super-
vising physicians will determine in the first instance who may qualify as PAs
or NPs. Three PA Simple Authorization Statutes refer to “a physician’s trained
assistant, a registered professional nurse or licensed practical nurse”; one refers
to “a person qualified by education, training and experience”; and one simply
refers to any nonphysician.®®® Six NP Simple Authorization Statutes refer
merely to RNs; three to both RNs and licensed practical nurses; and one to
RNs with “appropriate training” to perform “special acts . . . delegated by a
physician.”**® Under these statutes, a qualified PA or NP would appear to be
any nonphysician or nurse, usually a professional nurse, whom a physician
selects to perform a delegated medical act.*® The one possible statutory limita-
tion on physicians’ discretion to choose PAs and NPs is the reference in some
statutes to “trained assistant” or “training,” which might be interpreted nar-
rowly to mean medical training in a formal educational program. To support
this interpretation, it might be argued that a particular legislature enacting a
Simple Authorization Statute intended to restrict qualified PAs or NPs to
graduates of formal training programs in view of the importance such pro-
grams have played in the development of expanded medical delegation.®®
This interpretation, like many of the qualification requirements under Regu-
latory Statutes, would have the unfortunate effect of precluding expanded
delegation to persons trained in particular medical acts and to persons who
have obtained medical skills on an informal basis.** A broader interpretation
of “trained” and “training” seems preferable as a matter of policy, an inter-
pretation that finds support in the argument that legislative use of these terms
equally might have been intended as a mere limitation of authorized expanded
delegations to those made to nonphysicians who meet the malpractice law
standard of competency.***

%3 PA CERTIFYING EXAMINATION ANNOUNCEMENT, supra note 244, Eligibility Requirements.,

2 See text at notes 155-57 supra.

20 See text at notes 179-81 supra.

1 Of course, under malpractice law, the physician will be liable for any damages caused by negligence
in selecting a nonphysician who is incompetent to perform the delegated medical act. See Leff, supra
note 76, at 360-63.

1 See text at note 39 supra.

# See text at notes 265-66, 271 supra.

4 This standard is discussed in Leff, supra note 76, at 363.
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C. Scope of Practice Rules

Scope of practice rules are those that define medical acts that may or may
not be delegated to PAs and NPs, as well as the nature of physician supervision
over delegated acts. With certain major exceptions noted below, the new
legislation generally leaves scope of practice questions to a case-by-case resolu-
tion. On the whole such resolution seems desirable, but an analysis of the
major exceptions together with legislative silence on certain important issues
suggests that legislatures and administrative agencies may be implementing an
overly conservative policy toward PA and NP scope of practice.

All Simple Authorization Statutes and some Regulatory Statutes provide
that scope of practice questions are to be resolved initially by supervising physi-
cians.”® Under some other Regulatory Statutes, administrative agencies have
chosen to leave scope of practice questions largely to physicians.?*® Under
approximately half of the Regulatory Statutes for which regulations are avail-
able, scope of practice questions are to be resolved initially by administrative
agency approval of job descriptions on a case-by-case basis.”®" Such job de-
scriptions are not likely to answer all questions and should leave some discre-
tion to supervising physicians. Ultimately, of course, particular scope of
practice questions may be decided by disciplinary, civil, and criminal pro-
ceedings. The general absence of scope of practice rules seems desirable because
the diversity of potential delegations makes it difficult to legislate cffectively as
to PAs and NPs with widely varying skills who might work under quite
different degrees of physician supervision.”® The absence of rules or standards
governing the “outer boundaries” of expanded medical delegation, however,
may create certain problems for the full realization of benefits from expanded
delegation.

Three related scope of practice questions help define the outer boundaries
of expanded medical delegation: (1) whether PAs and NPs may make
diagnostic and treatment judgments; (2) whether PAs and NPs may practice
in locations remote from their supervising physician; and (3) whether PAs and
NPs may prescribe or dispense drugs. The medical studies noted above suggest
that under certain conditions PAs and NPs may competently perform any of

*3 The broad discretion of physicians to determine scope of practice questions under Simple Author-
jzation Statutes is discussed at notes 152-59, 177-87 and accompanying text supra. PA Regulatory
Statutes that limit administrative control to PA qualification and leave scope of practice questions to
supervising physicians are Hawau Rev. Stat. § 453-2 (Supp. 1973); ME. REv. STAT. ANN. tit. 32, §
3270-A (Supp. 1974); Mass. Gen, Laws AnN. ch. 112, §§ 9C-H (Supp. 1975); Uran Cope ANN.
§ 58-12-40 (1973). Maine's NP Regulatory Statute also limits administrative control to NP qualification.
ME. REv. STaT. ANN. tit. 32, § 2102(2) (e) (Supp. 1973).

8 Colorado’s Child Health Associate Law authorizes child health associate-PAs to “practice pediatrics”
with few restrictions other than on drugs they may prescribe. Coro. Rev. Stat. Ann. §§ 12-31-101 to
-115 (1973). Colorado’s medical licensing board has not issued regulations that further define or limit
the scope of practice for child health associate-PAs. Letter from Loretta Arduser, Secretary, Colorado
State Board of Medical Examiners, to Philip Kissam, June 17, 1975. Similarly, New Mexico’s and New
York’s PA regulations do not require approved job descriptions and place relatively few limits on NP
or PA scope of practice. N.M. PA Regs, supra note 146; N.Y. Health PA Regs, supra note 146.

7 See note 149 and accompanying text supra.

% Cohen and Dean, To Practice or Not to Practice, supra note 7, at 359-60.
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these tasks.?®® The following discussion analyzes the problems created by the
legislative silence on these questions and the legislative choices that have been
made to date.

The absence of statutory standards governing these scope of practice ques-
tions may create substantial legal uncertainty that will retard the development
of maximum feasible medical delegation. First, under Regulatory Statutes,
administrative agencies may prohibit or at least hesitate to authorize outer
boundary delegations. Secondly, without explicit authorization for these dele-
gations by statute or regulatory action, physicians may hesitate to make the
most effective use of PAs and NPs because of the possibility of subsequent
unfavorable legal proceedings.**® Finally, with legislative silence on outer
boundary delegations, the seemingly conservative policies of organized medi-
cine about PA and NP scope of practice are likely to carry greater weight than
otherwise with administrative agencies, physicians, and tribunals involved in
legal proceedings concerning expanded delegation.®”

In December 1971, the AMA’s House of Delegates approved the Essentials
of an Approved Educational Program for the Assistant to the Primary Care
Physician, a set of standards for training primary care PAs and NPs.** To
establish such standards, it was necessary to define the scope of practice for
which primary care assistants should be trained. The AMA Essentials begin
by noting that the primary care assistant “will not supplant the doctor in the
sphere of decision-making required to establish a diagnosis and plan therapy.”**
No justification was given for this recommendation, either in the Essentials or
in a task force report that preceded it.*** A mere assertion by organized medi-
cine that licensed physicians must “make diagnoses” and “plan therapy” is
apparently enough. If established by law, this prohibition would help ensure
that PAs and NPs merely supplement rather than substitute for physicians’
services. A possible explanation for the AMA’s position is that “supplemental”
services by PAs and NPs are likely to generate new demand for medical
services, thereby protecting physicians’ fees and incomes.*®

The AMA Essentials do recognize that PAs and NPs may carry out a broad
variety of medical procedures, certain kinds of treatment modifications, and
“emergency” diagnostic and treatment judgments. PA and NP services are

0 See notes 26-27 and accompanying text supra.

%0 The absence of explicit authorization for outer boundary delegations will create legal uncertainties
similar to those for all expanded delegations under traditional forms of state medical practice and allied
health professional acts. The latter type of uncertainty is described and explained in section I.C. supra.

® The written policies of organized medicine on PA and NP scope of practice described below would
scem to constitute some evidence of ‘“customary practice.” The importance of medical custom in both
malpractice cases and interpreting medical practice acts has been well documented. See, e.g., Forgotson,
supra note 10, at 291-92; Leff, supra note 76, at 339-44.

®3 AMA ESSENTIALS, s#pra note 12.

B8 1d. at 1.

¢ Jd.; AMERICAN ACADEMY OF FAMILY PHYsICIANS, AMERICAN COLLEGE OF PHYSICIANS AND AMER-
1CAN SocieTy oF INTERNAL MEDICINE, OCCUPATIONAL GUIDELINES FOR THE ASSISTANT TO THE PRIMARY
CarEe Puysician 1-2 (1971).

& See text at notes 116-18 supra.
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defined to include “executing [a physician’s] standing orders.”**® Although
this term is not defined further, its customary use by health professionals indi-
cates that its meaning includes treatment modifications by nonphysicians work-
ing under a physician’s written directions.®® In other words, a nonphysician
working under standing orders may determine the severity of symptoms of an
already diagnosed disease or other abnormal condition and choose to modify
treatment, perhaps by the dispensation of drugs®® PA and NP services are
also defined to include the “independent performance of evaluative and treat-
ment procedures essential to provide an appropriate response to life-threatening,
emergency situations.”**® This provision establishes that in case of dire need a
PA or NP may make a diagnosis and initiate treatment until a physician is
contacted. The AMA Essentials do not mention remote practice or drug
prescriptions by PAs and NPs, although a general reference is made to the
variations in practice that may result from “geographic, economic and socio-
logic factors,”®!® and the recognition of the execution of standing orders as a
legitimate function for PAs and NPs seems to imply authority to engage in
limited, independent decision-making with respect to drugs.

In sum the AMA Essentials seem to be conservative on the question of
diagnostic and treatment judgments, and they are unclear on the other two
outer boundary questions. If any generalization can be made about scope of
practice rules on these questions under the new legislation, it is that they tend
to be at least as conservative as the AMA Essentials.

The typical provisions in PA statutes that allow PAs to perform “medical
services,” “patient’s services,” or “services”®! under a physician’s supervision
do not resolve the outer boundary questions. These terms are not further
defined by statute, and their ambiguous nature easily could allow interpreta-
tions that prohibit PA practice along the outer boundaries of expanded medical
delegation.®® The language of NP Simple Authorization Statutes is similar,

authorizing “delegated medical acts,” “standardized procedures,” “services,”
or merely the “execution of medical regimens.”®® In contrast, approximately
half of the NP Regulatory Statutes authorize NPs to perform “acts of medical
diagnosis” and “prescription of medical therapeutic or corrective measures”

to the extent authorized by regulation.®* This language provides clearly that

%8 AMA EsSENTIALS, supra note 12, at 2, 5.

®7 See Acts of Diagnosis by Nurses, supra note 12, at 467-68, 474-75.

4 Id. at 467-68.

9 AMA EssENTIALS, stpra note 12, at 2, § 7.

014 at 1.

™ See text at notes 141, 158-59 supra.

#3Three PA Regulatory Statutes are less ambiguous in authorizing the scope of practice for PAs.
Alaska’s statute provides that 2 PA “may examine, diagnose or treat” under a physician’s supervision.
Araska Stat. § 08.64.170(a) (1) (1974). Colorado’s Child Health Associate Law authorizes child health
associate-PAs to “practice pediatrics” and to prescribe certain drugs under a physician's supervision. Coro.
Rev. Stat. ANN, §§ 12-31-102(2),-103(2) (1973). South Dakota's statute authorizes PAs to “make a
tentative medical diagnosis and institute therapy or referral” and “to prescribe medication for symptoms
and temporary pain relief.” S.D. CompiLED Laws AnN. § 36-4A-22(3) (Supp. 1974).

B3 See text at notes 182-84 supra.

B4 See text at note 169 supra.
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administrative agencies may authorize NPs to make diagnostic and treatment
judgments and to prescribe or dispense drugs.

PAs and NPs have been prohibited from making diagnostic and treatment
judgments under at least ten PA Regulatory Statutes,**® one NP Regulatory
Statute®'® and four NP Simple Authorization Statutes.*” Furthermore, in five
cases the rules prohibiting the exercise of discretion by PAs are so broad that
treatment modifications by PAs also seem proscribed.*®® Under all of these
statutes, PAs and NPs at best are limited to patient work-ups (7.e., taking med-
ical histories, performing physical examinations, and related diagnostic pro-
cedures), presenting the patient to the physician, and carrying out treatments
prescribed by the physician.®*®

Rules under a few PA and NP Regulatory Statutes provide or imply that
PAs and NPs may make diagnostic and treatment judgments that they are
competent to perform. The Colorado Child Health Associate Law authorizes
child health associate-PAs to “practice pediatrics” under physician super-
vision,** and the South Dakota PA statute authorizes PAs to “[ m]ake tentative
medical diagnosis and institute therapy or referral . . . [and] to treat common
childhood diseases.”®®* By administrative opinion, Nebraska has authorized
PAs to prescribe certain drugs, without limiting this authority to followup
treatment after an initial diagnosis by a physician.*®® The absence of such a
limitation suggests that the Nebraska medical licensing board is willing to
recognize diagnostic and treatment judgments by PAs through individual
approval of job descriptions. Nevada and Washington by regulation recognize
remote practice by PAs.**® Because this authority would be ineffectual without

®5 The prohibitions against PAs making diagnostic and trcatment judgments are found in Ala. PA
Regs, supra note 146, Rule IX (although PAs who are physicians not licensed in Alabama may be given
broader authority); Ariz. PA Regs, supra note 146, “Method of Performance™ (2); Cal. PA Regs, supra
note 146, §§ 1379.22,.62,.72; Md. PA Regs, supra note 146, § 05(A); N.H. PA Regs, supra note 146,
§ I.C.; Ore. Rev. Stat. § 677.065(3) (1973); Va. Cobe AnN. § 54-281(4)(a) (1974); Wash. PA
Regs, supra note 146, §§ (2)(a),(b); W. Va. PA Regs, supra note 146, § 8.01; Wis. PA Regs, supra
note 146, § 50.02(7); Wyo. PA Regs, supra note 146, §§ 5(¢),(f).

®9Va. NP Regs, supra note 171, § 1.A. In addition, New Hampshire's NP regulatons specifically
limit the types of diagnostic judgments that may be made by certain catcgories of NPs. See text at
note 328 infra.

7 Coro. Rev. Stat. AnN. §§ 12-38-202(7),(9)(c) (1973); N.J. Stat. Ann. § 45:11-23(1)(b)
(Supp. 1975); N.Y. Epuc. Law § 6902(1) (McKinaey Supp. 1973); TenN. Cope ANN. § 63-740 (Supp.
1974). These statutes authorize RNs to perform treatment modifications but not diagnostic and treat-
ment judgments. See text at note 186 supra.

%8 Seec Ala. PA Regs, supra note 146, Rule IX; Ariz. PA Regs, supra note 146, “Mcthod of Per-
formance” (1),(2); Cal. PA Regs, supra note 146, §§ 1379.22,.62,.72; N.H. PA Regs, supra note 146,
§ 1.C.; Ore. Rev. StaT. § 677.065(3) (1973) and Ore. PA Regs, supra note 146, §§ 50-040(1),(2).
Alabama’s Rule IX appears to limit PAs to performing specified medical procedures that do not include
treatment modifications, although PAs who are physicians but not licensed in Alabama may be given
broader authority by the state medical board. The rules of the other four states require PAs to report
the results obtained from any diagnostic procedure to a physician before initiating therapeutic procedure,
an apparent prohibition of treatment modifications as well as diagnostic and treatment judgments.

The four NP Simple Authorization Statutes that authorize RNs to perform treatment modifications
do not appear to authorize RNs to perform diagnostic procedures such as physical examinations and
medical histories. See text at note 186 supra.

2 Coro. REv. STAT. ANN. § 12-31-102(2) (1973).

. 6.D. CompiLep Laws ANN. § 36-4A-22(3) (Supp. 1974).

&2 Memorandum from Rex Higley, Director of the Bureau of Examining Boards, Nebraska Depart-
ment of Health, Aug. 12, 1974.

" Nev. PA Regs, supra notc 146, § 1.(4); Wash. PA Regs, supra note 146, § 5(b)(i).
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concomitant authority for PAs to make diagnostic and treatment judgments
about more common medical disorders, these regulations also suggest that the
medical boards in these states are authorizing such judgments on the basis of
approved job descriptions.

As noted, many NP Regulatory Statutes appear to allow diagnostic and
treatment judgments by NPs to the extent authorized by regulatory agencies.>**
Among the few available regulations that address this issue, Nevada and
Washington have authorized NPs to perform diagnostic and treatment judg-
ments.?*® In addition, New Hampshire and Vermont have authorized nurse-
midwives to “manage” or “assume responsibility” for normal or low-risk
obstetrical patients, authorization that includes the initial judgment that the
patient is low-risk,**® and New Hampshire has authorized psychiatric NPs to
“identif[y] and interpret problems related to the mental health of the patient
... and provid[e] appropriate therapy or referral.”®*" In contrast, New Hamp-
shire has limited NPs other than nurse-midwives and psychiatric NPs to
making an initial judgment of normal or abnormal condition, with referral of
abnormal conditions to physicians required,*®® and Virginia has limited NPs
to recommending diagnoses and treatment plans to physicians, except in
emergency situations.®*®

PAs and NPs are precluded from practicing in remote locations, that is out-
side of the supervising physician’s office, a hospital in which the physician has
patients, or patients’ homes, under at least ten PA Regulatory Statutes and one
NP Regulatory Statute.®® To the contrary, Nevada, South Dakota, Washing-
ton, and Wisconsin have authorized remote practice by PAs?*" and Alaska,
Nevada, and New Hampshire have recognized self-employed NPs who may
work “in collaboration with” or “upon referrals” from physicians, an apparent
authorization of remote practice by NPs.%?

The authority of PAs and NPs to make independent decisions regarding
the use of drugs, either by prescribing retail sales of drugs to patients or by
dispensing drugs directly to patients in hospitals, nursing homes, and physi-
cians’ offices, depends not only on the relevant PA or NP statute and regulations
but also on federal and state drug control laws that place certain limitations on
who may prescribe and dispense drugs. Federal law relies generally on state

¥4 See text at note 314 supra.

85 Nev. NP Regs, supra note 171, § 11L.C; Wash. NP Regs, supra note 171, § 308-120-200(3).

= N.H. NP Regs, supra note 171, Part B, §§ 3.1(B)(d),(e); Vt. NP Regs, supra note 171, § IIl.

™ N.H. NP Regs, supra notc 171, Part B, § 3.4(B)(c).

®81d., Part B, §§ 3.2(B)(c), 3.3(B)(d).

# Va. NP Regs, supra note 171, § 1(A).

#The prohibitions against PAs practicing in remote locations are found in Ala. PA Regs, supra note
146, Rule VII, § 2; Coro. Rev. Star. Anwn. § 12-31-103(1) (1973); Fra. Star. Ann. § 458.135(3)
(Supp. 1975); Ga. Cope ANN. § 84-6204(e); Iowa PA Regs, supra note 146, § 136.5(3); Nes. Rev.
Star. § 85-179.06 (1974); N.C. PA Regs, supra note 146, Rule VII, § 2; Va. PA Regs, supra note 146,
“Method of Performance” (2); W. Va. PA Regs, supra note 146, § 8.10(a); Wyo. PA Regs, supra note
146, § 4(b). Virginia has prohibited remote practice by NPs, Va. NP Regs, supra note 171, § II.

5 Nev. PA Regs, supra note 146, § 1.(4); S.D. PA Regs, supra note 146, § 20:50:01:04; Wash. PA
Regs, supra note 146, § (5)(b) (i); Wis. PA Regs, supra note 146, § 50.06.

52 Araska Boarp or Nursing Position Paper, 2 (May 15, 1974); Nev. NP Regs, supra note 171,
§ C; N.H. NP Regs, supra note 171, Part A, § 1.1,
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law to determine practitioners’ qualifications to prescribe or dispense drugs,
but it does establish two significant conditions. The Food, Drug, and Cosmetic
Act requires that retail sales of prescription drugs be made only upon the
written or oral “prescription of a practitioner licensed by law to administer
such a drug.”®®® It seems clear that a PA or NP whose qualifications have been
individually approved by an administrative agency and who has been granted
explicit authority to administer drugs by legislative rule or approved job
description would satisfy this requirement because the determination of those
licensed by law to administer drugs is a matter of state law.*** Clear answers
are not similarly available for two other cases, (1) prescriptions by PAs and
NPs whose qualifications have received state approval by a form of license but
who have been neither granted nor denied explicit authority to administer
drugs, and (2) prescriptions by PAs and NPs who have not been licensed to ad-
minister drugs but who complete prescription order forms previously signed in
blank by their supervising physician. Resolution of the first case will depend on
whether the nonphysician’s general authority to perform medical acts is
interpreted to include the authority to administer drugs. An interpretation
recognizing such authority seems reasonable in view of the general lack of
statutory limitations on PAs’ and NPs’ authority to perform medical acts and
the obvious importance of drug prescriptions to modern medicine, but such an
approach is uncertain because of the typically ambiguous scope of practice
provisions mentioned above.*®® Determination of the second issue will depend
on whether PAs and NPs who prescribe drugs on forms signed in blank by
their supervising physicians are recognized as agents who are merely carrying
out a “physician’s prescription” or whether they are considered independent
practitioners.*®® The former view is supported by the policy underlying the
Food, Drug, and Cosmetic Act, which is to rely on state law to govern the
medical aspect of drug prescriptions, and by the authority of physicians under
the new state laws to employ PAs and NPs generally as agents who perform
medical acts. The ambiguous nature of statutory scope of practice provisions,
however, renders uncertain the resolution of this issue.

The second condition imposed by federal law is that narcotics, barbiturates,
amphetamines, and other dangerous drugs that are deemed “controlled sub-
stances” under the Drug Abuse Prevention and Control Act may be prescribed
or dispensed only by a person “licensed . . . or otherwise permitted by . .. the
jurisdiction in which he practices . . . to distribute [or] dispense . . . a con-
trolled substance in the course of professional practice. . . .”**" Regulations
make it clear that physicians’ agents who prescribe the retail sale of controlled
substances must be “licensed . . . or otherwise permitted” by the jurisdiction in

521 US.C. § 353(b) (1) (1970).

8% Schlessing v. United States, 239 F.2d 885, 886-87 (1956); United States v. 22 Devices, More or
Less, Halux Therapcutic Generator, 98 F. Supp. 914, 917-19 (1951).

%5 See text at notes 311-14 supra.

38 Neither Federal regulations nor case law appears to address this agency question, which is not

surprising in view of the fact that physicians traditionally have not delegated the act of prescribing drugs.
121 U.S.C. §§ 802(20), 829(a),(b) (1970).
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which they practice to so prescribe and must be registered with the federal
government.**® Agents who merely dispense controlled substances to patients
directly need not be registered but must be “licensed . . . or otherwise permitted”
by state law to dispense controlled substances.’®® Under these provisions, state
licensure is not necessary to grant permission to PAs and NPs to prescribe or
dispense controlled substances, but the exact nature of the alternative required
permission is unclear. Thus questions may arise that are similar to the scope
of practice issues under the Food, Drug, and Cosmetic Act.

State pharmacy and narcotics control acts regulate the flow of drugs in the
same manner as the federal drug control laws, relying mainly on state licensure
laws to determine practitioners’ qualifications to prescribe or dispense drugs.**°
A survey of these laws is beyond the scope of this Article, but it should be noted
that these laws may add additional restrictions to those imposed by federal
law. For example, a state pharmacy act may provide that only “licensed prac-
titioners” can prescribe drugs, rather than “authorized persons,”**' and it may
regulate the dispensing of all prescription drugs, not merely controlled sub-
stances.**? To the extent that additional restrictions are imposed by these laws,
they create added uncertainties about the legal authority of PAs and NPs to
prescribe or dispense drugs.

Explicit authority for PAs to prescribe or dispense drugs has been granted
under at least four PA Regulatory Statutes. Colorado’s statute provides that
child health associate-PAs may prescribe specified prescription drugs that have
been approved by the state medical board.*® South Dakota’s statute is less
clear in providing authority for PAs to “prescribe medication for symptoms
and temporary pain relief”*** and in authorizing the medical board to approve
“such other tasks” for PAs “for which adequate training and proficiency can
be demonstrated.”*® By administrative opinion, Nebraska has recognized a
physician’s right to delegate his “prescribing authority” to PAs for drugs other
than controlled substances.®*® New York by regulation has authorized PAs to
dispense drugs including controlled substances to hospital inpatients if the
order is countersigned by the supervising physician within 24 hours.**" To the
contrary, PAs appear to be precluded from prescribing or dispensing prescrip-
tion drugs under at least ten PA Regulatory Statutes, explicitly in four cases®®

2821 C.F.R. § 1306.03(a) (1975).

21 CF.R. § 1301.24(b) (1975).

M0 See, e.g., KAN. STAT. ANN. §§ 65-1626(h), 65-1637 (Supp. 1975) (requiring that a prescription
be by “a duly licensed practitioner”); N.Y. Epuc. Law § 6810(1) (McKinney Supp. 1973) (requiring
that a prescription be by “a person legally authorized to issue such prescription™).

*. Compare the Kansas and New York provisions cited in the preceding footnote.

81 5ee, e.g., Kan. Stat. ANN. § 65-1635 (Supp. 1975); N.Y. Epuc. Law § 6807(b) (McKinney
Supp. 1973).

%2 Coro. Rev. StaT. § 12-31-103(2) (b) (1973).

84 S D. CompiLED Laws AnN. § 36-4A-22(3) (Supp. 1974).

S8 1d. § 36-4A-23.

#% Mcmorandum from Rex Higley, Director of the Burcau of Examining Boards, Nebraska Depart-
ment of Health, Aug. 12, 1974,

TN.Y. PA Health Regs, supra note 146, § 94.2(e).

88 Md. PA Regs, supra note 146, § .05B; Va. Cope ANN. § 54-281.4(a) (1974); W. Va. CobE ANN.
§ 30-3A-4 (1971); W. Va. PA Regs, supra note 146, § 8.01; Wis. PA Regs, supra note 146, § 50.11.
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and implicitly in the others by prohibitions against the exercise of diagnostic
and treatment judgments and treatment modifications.®*?

Only a few available regulations under NP Regulatory Statutes address the
drug prescription issue. Washington has authorized NPs to use drug therapy
“persuant to protocols jointly recognized by the medical and nursing profes-
sions.”®® New Hampshire and Vermont have authorized nurse-midwives to
dispense “medications” to normal or low-risk obstetrical patients.*®® New
Hampshire’s regulations, however, limit NPs other than nurse-midwives to
“recommending non-prescription drugs,” to “regulating and adjusting” physi-
cian-prescribed medications, and to dispensing certain prescription medications
in emergency situations only.?*?

In summary, outer boundary delegation most effectively allows PAs and
NPs to substitute their services for those of physicians, rather than merely to
supplement physicians’ ministrations. Not coincidentally, such expanded dele-
gation most threatens physicians’ fees and incomes. Most PA and NP statutes
and available regulations thereunder do not clearly resolve by legislative rule
the three important scope of practice issues that define the outer boundaries of
expanded medical delegation: diagnostic and treatment judgments, remote
practice, and prescription of drugs. When legislative rules have been promul-
gated, they have tended to preclude PAs from making diagnostic and treatment
judgments or prescribing drugs. Too few NP regulations are available to
indicate a trend one way or the other on these issues. Under a majority of
Regulatory Statutes, it is possible for authority for outer boundary delegations
to be awarded on a case-by-case basis through administrative approval of job
descriptions. In view, however, of the general absence of statutory standards on
these questions, organized medicine’s conservative position, and the control
of the confirmation process by state medical boards and state medical societies,
authorization for outer boundary delegations through approved job descrip-
tions may be quite limited.**® The consequence of this legal structure will be
uncertainty about or denial of the rights of PAs and NPs to make diagnostic
and treatment judgments for more common medical disorders, to prescribe
drugs for such disorders, and to practice in locations remote from their super-
vising physician, despite the fact that such practices seem medxcally feasible in
many instances. In scope of practice regulation, as with other issues under the
new legislation, organized medicine seems to be protecting successfully the
economic interests of physicians.

8 Ala. PA Regs, supra note 146, Rule IX (although PAs who are physicians not licensed in Alabama
may be given broader authority); Ariz. PA Regs, supra notc 146, “Method of Performance” (1),(2);
Cal. PA Regs, supra note 146, §§ 1379.22,.62,.72; N.H. PA Regs, supra notc 146, § 1.C.; Ore. PA Regs,
supra note 146, § 50-040(1),(2); Wyo. PA Regs, supra note 146, § 5(e).

0 Wash. NP Regs, supra note 171, § 308-120-200(3).

L N.H. NP Regs, supra note 171 Part B, §§ 3.1(B)(e)(2),(4); Vt. NP Regs, supra note 171, §
111(D).

=1 N.H. NP Regs, supra note 171, Part B, §§ 3.2(B) (g),(h), 3.3(B) (j),(k), Part C.

®3 Empirical studies of what is happening under the mechanism of approved job descriptions is
clearly a next step in the study of PA and NP statutes. Sce Cohen and Dean, To Practice or Not to
Practice, supra note 7, at 350.
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D. Issues Specific to Regulatory Statutes

Legislatures that have adopted PA or NP Regulatory Statutes also have been
compelled to choose a state agency or agencies to administer the statute and
promulgate regulations to further define allowable medical delegations. In
addition, legislatures that have enacted PA Regulatory Statutes and adminis-
trative agencies acting under these statutes have chosen in many cases to
prohibit or restrict hospital employment of PAs and to limit the number of
PAs that a physician may supervise. Analysis of these issues reveals a pattern
of conservative regulation that may limit possible benefits from expanded
medical delegation.

1. Which Administrative Agency?

Professional licensing boards and, in a few cases, professional societies have
been delegated all administrative authority under 45 of the 51 PA and NP
Regulatory Statutes, and they have been assigned significant authority under
three of the other six statutes®™ Alternatively, all or partial administrative
authority has been allotted to state Health Departments or Boards.**® Analysis
of this choice indicates that state health agencies may be the preferable regu-
latory body, at least with respect to expanded delegation occurring in health
care institutions.

The explanation for the prevailing pattern of delegation of administrative
authority to professional licensing boards seems clear. These agencies already
have primary governmental responsibility for controlling the quality of medical
and nursing practices, and the principle of efficient administration seems to
dictate that these agencies control the quality of any new aspect of such prac-
tices. Furthermore, organized medicine and nursing wield substantial political
power on this issue, and it is in their interest to see administrative authority
lodged in agencies that they control.*®® The social welfare benefits from dele-
gating administrative authority to professional licensing boards are not so
clear. Unified regulation of medical and nursing practices may yield some
social benefits because of efficient use of existing administrative expertise and
more efficient communication between the regulators and the regulated. Sev-

®¢ Administrative authority is shared between professional licensing boards and state health agencies
under two PA Regulatory Statutes, Nes. Rev. Stat. § 85-179.13 (Supp. 1974) (authorizing the medical
board to promulgate regulations “only with the approval” of the State Department of Health); N.Y.
Ebuc. Law §§ 6530-36 (McKinney 1972) and N.Y. Pus. HeaLtH Law §§ 3700-02 (McKinncy Supp.
1973) (authorizing the State Commissioner of Education, who delegates his authority on medical matters
to the state medical board, to qualify PAs and authorizing the State Commissioner of Health to regulate
PA scope of practice); and one NP Regulatory Statute, ch. 354, § 1, [1974] Miss. Gen. Laws 405,
amending Miss. Cope AnN. § 73-15-5(2) (1972) (authorizing the nurse licensing board and state health
board to promulgate joint regulations). All administrative authority has becen delcgated to state health
agencies by three PA Regulatory Statutes, Mass. GeEn. Laws Ann. ch. 112, § 9F (Supp. 1975) (establish-
ing a Board of Approval and Certification of Physician Assistant Programs in the Department of Public
Health); Minn. StaT. ANN. § 145.864 (Supp. 1975) (allowing the State Board of Health to authorize
new categories of health manpower); V. STaT. ANN. tit. 26, § 1726 (1975) (authorizing the Secrctary
of the State Human Services Agency, upon “consultation” with the medical licensing board, to regulate
PA practice).

¥ See statutes cited in previous footnote,

89 See section 1.D. supra,
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eral considerations suggest, however, that this argument is not very persuasive
and that substantial social costs may be incurred by allotting control over
expanded delegation to professional licensing boards. These agencies tradi-
tionally have demonstrated little concern with controlling the quality of
medical and nursing practice by licensed practitioners,®®” and they seem to
have had insufficient administrative resources to carry out this function.®*®
One may infer from this that professional licensing boards have not accumu-
lated vast reserves of administrative resources that would make regulation of
expanded delegation by them any more efficient than regulation by another
agency. On the other hand, these agencies may have particular interests in
restricting the amount of expanded delegation that occurs,®®® and much of the
analysis of this part suggests that regulatory action by these boards has been
overly conservative.*®®

State health agencies appear to be an attractive alternative agency to which
authority over expanded medical delegation might be given, at least with
respect to delegations that occur in an institutional setting.*®* The Hill-Burton
Hospital Construction Act of 1946 required states to license hospitals in order
to qualify for federal hospital construction grant allotments.*®® Since 1946,
almost every state has adopted hospital and nursing home licensure laws
administered by state health agencies,’® some of which appear to apply even
to ambulatory medical clinics.*® These laws generally give broad authority to
state health agencies to supervise the quality of care rendered by health
institutions, including medical care,*® although a general criticism of state
hospital licensure has been that only a few state health agencies have ade-
quately superintended institutional medical care.®®® Three considerations make

®7 See, e.g., Forgotson, supra note 10, at 312-15; Kessel, Supply of Physicians, supra note 90, at
268-69, 272-73.

®8 See, e.g., Contemporary Studies Project: Regulation of Health Personnel in lowa—A Distortion
of the Public Interest, 57 lowa L. Rev. 1006, 1050 (1972).

0 See section LD, supra.

30 See sections [11.B.,C. supra and subsections 111.D.2.,3. infra.

*! Three states have authorized professional licensing boards to regulate expanded delegation oc-
curring only or primarily in physicians’ and nurses’ private practices, while implicitly authorizing
state health agencies to regulate cxpanded delegation in institutional settings. California’s NP Simple
Authorization Statute, CaL. Bus. & Pror. Cope § 2725(d) (West Supp. 1974), only authorizes the
state medical and nurse licensing boards to regulate expanded delegation that occurs outside licensed
health care institutions, apparently leaving any state regulation of expanded delegation within institu-
tions to the general licensing power of the State Health Department. See text at notes 362-65 infra.
In a similar fashion, Alaska's and New Hampshire's nurse licensing boards have taken the positon that
RNs performing additional medical acts under close physician supervision in institutional settings need
not be certified under the NP Regulatory Statutes of those states. See text at note 239 supra.

*3 Act of Aug. 13, 1946, ch. 958, § 2, 60 Stat. 1040.

™2 Worthington & Silver, Regulation of Quality of Care in Hospitals: The Need for Change, 35
Law & ConTEMP. Pros. 305, 308 (1970).

¥4 See, e.g., N.Y. Pus. HeaLtn Law § 2801(1) (McKinney 1972) (defining a hospital for which
a license must be obtained to mean “a facility or institution engaged principally in providing services
by or under the supervision of a physician . . . including, but not limited to, a . . . diagnostic center
[and] treatment center . . . .”); ¢f. KaN. StaT. ANN. §§ 65-425(f),(h) (Supp. 1975) (defining a med-
ical care facility for which a license must be obtained to include “ambulatory surgical centers'™).

® Worthington and Silver, Regulation of Quality of Care in Hospitals: The Need for Change, 35
Law & ConTEMP. Pros. 305, 309 (1970).

w8 1d. at 309-10, 317-19; A. SomEers, HospitaL Recuration: THE DiLemMMa oF Pusric Poricy
108-15 (1969). These authors mention New York and Michigan as examples of effective state regulation
of medical care in hospitals.
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state health agencies an attractive alternative to professional licensing boards.
First, the natural constituency of a state health agency is licensed health care
institutions rather than physicians and nurses.®®® Although medical and
nursing staffs can influence decision-making by health care institutions,”*® these
institutions respond to different incentives than individual professionals.*®
Hospitals, clinics, and nursing homes are likely to be less interested than
organized medicine in restricting the supply of physmxans services and more
interested in being able to pr0v1de innovative, less expensive medical services.*™
Secondly, state health agencies that have already assumed responsibility for
supervising institutional medical care arguably would be more efficient than
professional licensing boards in regulating expanded delegation in an institu-
tional setting. Thirdly, assigning authority over expanded delegation to other
state health agencies might encourage them to assume greater responsibility for
supervising the overall quality of institutional medical care.

New York’s Health Department has been relatively active in supervising
institutional medical care.®”* New York’s PA Regulatory Statute delegates
authority to the State Health Commissioner to regulate the practice of qualified
PAs?™? and the Commissioner’s regulations indicate some advantages from
regulation by state health agencies. The regulations do not restrict expanded
medical delegation to PAs beyond what is set forth in the statute: the PA must
perform “under the supervision” of a physician and acts delegated must be
“within the scope of practice of such supervising physician.”*”® The regulations
also appear to be designed specifically to promote effective expanded delegation
in health care institutions. Any physician may supervise a maximum of six
PAs who are employed by a health care institution,®™ allowing hospital-based
physicians to make much more effective use of PAs than in most states where
they are limited to supervising one or two PAs.*™ The regulations also permit
PAs that are employed by health care institutions or extended privileges therein
to dispense drugs to inpatients, if the medical orders are countersigned by the
supervising physician within 24 hours.*™ In contrast, medical licensing boards
in several states preclude all drug prescriptions by PAs, and many others are
silent on the issue.®™

A few PA Regulatory Statutes have established special committees or

®7 For a discussion of the potental influence of hospitals upon state health agencies in another area
of health regulation, the issuance of certificates-of-need that are required for hospital expansion or con-
struction, see Havighurst, Regulation of Health Facilities and Services by ‘Certificate of Need,” 59
Va. L. Rev. 1143, 1172-88 (1973).

3 1d. at 1162-63.

2 1d. at 1160-62.

"0 For example, nonprofit hospitals may have particular incentives to serve the community by pro-

viding low-cost ambulatory services that could be implemented with effective use of PAs and NPs.

" See note 366 supra.

" N.Y. Pus. HeaLtH Law §§ 3700-02 (McKinney Supp. 1973).

" N.Y. Epvc. Law § 6532(1) (McKinney 1972); N.Y. Health PA Regs, supra note 146, §§
94.2(a),(b).

T4 N.Y. Health PA Regs, supra note 146, § 94.2(d).

S See text at notes 394-410 infra.

T N.Y. Health PA Regs, supra note 146, § 94.2(e).

¥ See text at notes 343-49 supra.
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councils to advise state administrative agencies on PA regulation,’® in an
apparent attempt to provide professional licensing boards with additional
resources and expertise and to ameliorate any interest of these boards in re-
stricting the supply of physician services. These committees typically are com-
posed of a substantial number of physicians, including representatives of the
medical board and a medical school that trains PAs, a smaller number of RNs,
one or two PAs, and occasionally a layman. With this composition and merely
advisory authority, it seems unlikely that these new agencies will exercise a liber-
alizing influence. In any event, their additional expertise and perspective could
be provided to state health agencies as easily as to professional licensing boards.

2. May Hospitals Employ PAs?

PAs must be employed by physicians or physician owned corporations under
at least 13 PA Regulatory Statutes,”™® and regulations under three other statutes
suggest that licensing board approval of PA job descriptions is contemplated
only for physician employed PAs.** This prohibition against hospital-employed
PAs does not seem justified, and it may diminish social benefits from expanded
delegation. The prohibition appears to be based on a largely unexamined
quality of care argument, one that has been advanced by the AMA and prob-
ably by the nursing profession as well.®*® The AMA’s House of Delegates
stated, “[D]irect responsibility to and supervision by a physician is a critical
element in the safe and effective performance of a physician’s assistant. . . .
[ Therefore] a physician’s assistant [should] not function in that capacity when
an employee of and paid by a hospital or by a full-time salaried hospital based
physician.”*®?

It is dificult to see how hospital employment would diminish a PA’s
responsibility to a physician or undermine a physician’s supervisory authority.
The AMA argument apparently is based on the theory that the hiring, general
supervision, and firing of PAs by a hospital administration rather than by

"8 CaL. Bus. & Pror. Copbe §§ 2519-20 (West 1974); Iowa Cope AnN. § 148B.5 (1972); N.Y.
Pus. HeaLtH Law § 3702 (McKinney Supp. 1973); Wis. Star. AnN. § 15.407(2) (Supp. 1975).

"® Ala. PA Regs, supra note 146, Rulc VIII; Coro. Rev. Stat. ANN. § 12-31-102(2) (1973) (an
exception is provided for PA employment by governmental agencies, but any PA so employed must be
supervised by an individual physician, § 12-31-114(1)(c); Fla. PA Regs, supra note 146, Rule 11, § 1
(as interpreted, letter from George S. Palmer, Executive Director, Florida Board of Medical Examiners,
to Philip Kissam, June 27, 1974); Ipano Cope § 54-1806(d) (Supp. 1975); Nev. Rev. Stat. § 630.273
(1973); Okla. PA Regs, supra note 146, Rule 10(B),(D); Ore. PA Regs, supra note 146, § 50-015(1);
S.D. CompiLED Laws ANN. § 36-4A-20 (Supp. 1974); VT. StaT. AnN. nat. 26, § 1727(c) (1975);
VA. Cope ANN. § 54-281.4(a) (1974); Wasu. Rev. CopE AnN. § 18.71A.050 (Supp. 1974); W. Va,
PA Regs, supra note 146, §§ 8.01,.08; Wyo. PA Regs, supra note 146, § 4(a).

® Ariz. PA Regs, supra note 146, Preamble, Professional Corporation or Partnership, PA Application
Form; lowa PA Regs, supra note 146, § 136.3(1), P4 Application Form; N.C. PA Regs, supra notc
146, Rule 1I(1), PA Application Form.

1 Prohibiton of PA employment by hospitals would serve the cconomic interests of nurses by
discouraging competition from PAs in the institutions where most nurses work. In 1966, approximately
66% 9%, of all active professional nurses were hospital-employed. Jones, Struve, & Stefani, Health Man-
power in 1975—Demand, Supply, and Price, App. V, Il REporT oF THE NATIONAL ADVIsORY COMMISSION
oN HeEALTH MANPOWER, 229, 244-45 (1967).

™ AMA House or DeLecaTes, EMPLOYMENT oOF PHysiCIANS' AsstsTANTs (June, 1972). This docu-
ment refers to a similar position taken by the American Hospital Associaton (AHA) in November 1970,
although a new statement on PAs in hospitals is presently “under consideration” by the AHA. Letter
from Jay Hedgepath, General Counsel, AHA, to Philip Kissam, March 4, 1975.
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physicians would encourage employment of unqualified PAs and their in-
appropriate use. Such employment and use decisions, however, appear to be
quintessentially medical decisions that are similar to decisions to grant hospital
admitting privileges to physicians. Effective control over the latter is lodged
with hospitals’ medical staffs,*® and there is little reason to doubt that medical
staffs cannot exercise similar control over hospital employment and use of PAs.
In any event, this power could be given to hospital medical staffs by legislative
rule. This would be a less restrictive alternative than outright prohibition of
hospital employment and would resolve the concerns of the AMA.

Another argument against hospital employment of a PA might be the
reduction or elimination of malpractice liability of the supervising physician for
injuries caused by the PA’s negligence, and the consequent decrease in the
physician’s responsibility for selection and supervision of the PA. Hospital-
employed PAs working under the supervision of physicians, however, would
seem to constitute “borrowed servants,” that is, hospital employees for whose
negligence the supervising physician is liable just as if he were an employer.®®
Private physicians and physicians employed by hospitals are equally liable for
negligence of hospital employees working under their supervision.?®® Ad-
mittedly, the borrowed servant doctrine in some cases has been limited to
“medical” as opposed to “administrative” acts®*® or to acts performed only
under the observation and direct control of physicians®® limitations that
recognize a hospital’s responsibility for selection and general supervision of
traditional kinds of hospital employees acting outside the physical presence or
effective control of physicians. Such confines, however, would not seem
appropriate for cases involving negligence of PAs, who are authorized only to
provide patient care under a physician’s supervision.**® In any event, doubt
about unlimited application of the borrowed servant doctrine to hospital-
employed PAs could be resolved by a statute providing that, for purposes of
tort liability, any supervising physician should be conclusively presumed to be
an employer of a PA providing services to the physician’s patients.*®® This
provision obviously would be a less restrictive alternative than prohibition of
hospital employment.

The potential benefits from hospital employment of PAs and their super-

83 See Ludlam, Physician—Hospital Relations: The Role of Staff Privileges, 35 Law & CoNTEMP.
Pros. 879, 887-88, 897 (1970).

Bt See generally 61 AM. Jur. 2d Physicians and Surgeons § 164 (1972).

¥ Compare Ybarra v. Spangard, 25 Cal. 2d 486, 154 P.2d 687 (1944) (private physicians liable for
negligence of hospital employees) with Yorston v. Pennell, 397 Pa. 28, 153 A.2d 255 (1959) and
McConnell v. Williams, 361 Pa. 355, 65 A.2d 243 (1949) (physicians salaried by hospital liable for
ncgl‘;%cncc of other hospital employces).

Swigerd v. City of Ortonville, 246 Minn, 339, 75 N.W.2d 217 (1956); Moeller v. Hauser, 237
Minn. 368, 54 N.W.2d 639 (1952); Benedict v. Bondi, 384 Pa. 574, 122 A.2d 209 (1956).
T Bernardi v. Community Hospital Ass'n, 166 Colo. 280, 443 P.2d 708 (1968).
88 See text at notes 141, 152 supra.

% A number of states by statute or regulation have established such a rule. See, e.g., Ara. Cope tit.
46, § 297(2211)(b) (Supp. 1973) (“In the performance of any medical service contemplated by this
amclc, an assistant to a physician shall be conclusively presumed to be the agent, scrvant or employce
solely of the licensed physician or physicians under whose supervision he performs such service . . . .").
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vision by a number of physicians should be weighed against the potential losses
from such use of PAs. Hospitals would seem to be institutions in which a great
deal of cost effective expanded delegation might take place. For example, a
hospital could open or expand out-patient or emergency services at lower cost
if a relatively few physicians were able to supervise PAs employed by the
hospital.®®® As another example, surgeons and other hospital based specialists
might not find it economically feasible to employ a full-time PA, but a hospital
well might employ the PA to work on a part-time basis for each of several
physicians. The effective consequence of restricting hospital employment of
PAs is not to protect the public but rather to limit the use of PAs in areas of
medical practice where their use may be the greatest competitive threat to
physicians’ and nurses’ incomes and practices. Expansion of relatively low-cost
hospital based ambulatory services using PAs may draw patients away from
primary care physicians practicing in the community served by the hospital.
Hospital employment of surgical and other specialist PAs to work for several
physicians may increase the opportunities for price competition by particular
physicians who make substantial use of the PAs, thereby threatening price
discrimination by specialist physicians.*** Finally, the majority of all practicing
RNs are employed by hospitals,”®* and, as noted above, RNs feel that non-
nurse PAs threaten nursing incomes and status.*®

3. How Many PAs May A Physician Supervise?

Physicians apparently will be limited by legislative rule to supervising no
more than one or two PAs under a substantial majority of PA Regulatory
Statutes. At this writing, rules that generally limit physicians to supervising
one or two PAs have been established under 21 statutes, although waivers to
this rule are explicitly available in three cases.*®* Rules authorizing physicians
to supervise a larger number of PAs have been established under two other

™ Teams of hospital employed PAs might be supervised by salaried physicians or, in the case of
emergency services, by rotating on-call private physicians as well.

%1 The benefits to physicians of price discrimination and its likelihood of occurrence among hospital
based physicians have been described at potes 109-35 and accompanying text supra.

™ Jones, Struve, & Stefani, Health Manpower in 1975—Demand, Supply, and Price, App. V, Il
ReporT oF THE NaTioNAL ADvisory Commission oN HeaLtH Manpower, 229, 244-45 (1967).

®3 See text at note 119 supra.

™4 At least five states have limited physicians to supervising one PA at a time. Ala. PA Regs, supra
pote 146, Rule VII(b); Ariz. PA Regs, supra note 146, Application (2); CorLo. Rev. Stat. ANN. §
12-31-103(5) (1973); Nev. PA Regs, supra note 146, § D.6; Ore. PA Regs, supra note 146, § 50-015(2).
Sixteen other states have limited physicians to supervising no more than two PAs, although Maryland’s,
New Mexico’s, and Wisconsin’s rules recognize the possibility of waivers in specified cases. CaAL. Bus. &
Pror. Cope § 2516 (West 1974); Fra. Stat. AnN. § 458.135(6)(d) (Supp. 1975); Ga. Cope ANN.
§ 84-6204(e) (Supp. 1974); Iowa Cobe AnN. § 148B.3 (1972); Me. PA Regs, supra note 146; Md. PA
Regs, supra note 146, §§ 04.C,D (limiting physicians to two PAs in non-institutional practices and pro-
viding for individual medical board approval of facility guidelines for use of PAs); Mass. GEN. Laws
ANN. § 9E (Supp. 1975); Nes. Rev. Star. § 85-170.09(3) (Supp. 1974); N.H. PA Regs, supra note
146, Rule II; N.M. StaTt. ANN. § 67-5-3.6 (Supp. 1973) (medical board may waive limit for physicians
and PAs providing health services on a “free or reduced fee™ basis); N.C. Gen. StaT. § 90-18(13)(a)
(Supp. 1974); Okla. PA Regs, supra note 146, Rule 10(H); Va. Cope ANN. § 54-281.5 (1974); W. Va.
PA Regs, supra note 146, § 8.07; Wis. PA Regs, supra note 146, § 50.08 (but exceptions may be
recognized if a written plan for supervision of a larger number of PAs is annroved): Wyvn. Stat Aww.
§ 33-338.3(b) (Supp. 1975).
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PA Regulatory Statutes.®®® The remaining ten PA Regulatory Statutes do not
contain specific numerical limitations, but regulations were unavailable under
eight of these statutes,?*® and administrative agencies under the other two can
control the number of PAs supervised by a physician through their power to
approve employment of PAs by physicians.*”

Exceptions to the prevailing pattern are found in the legislation of five
states. New York authorizes physicians in private practice to employ a maxi-
mum of four PAs,*® and physicians may supervise up to six hospital em-
ployed PAs.*® Washington limits physicians to supervising only one PA
with relatively comprehensive training and responsibility, but a waiver of
this rule may be obtained from the medical licensing board, and the board
may allow physicians to supervise larger numbers of PAs with more limited
duties.*® The rules of three other states provide for waiver of the numerical
limitation in certain instances. Maryland limits physicians to employing
two PAs in their “non-institutional practice,” but health care institutions
apparently may propose guidelines for licensing board approval of physi-
cian supervision of a larger number of PAs in institutional settings.*”* New
Mexico limits physicians to two PAs, except that the medical board may
authorize a greater number of PAs for physicians “working in a health
facility providing health service to the public primarily on a free or reduced
fee bases.”*? Finally, Wisconsin limits physicians to two PAs, but the med-
ical board is empowered to grant waivers.*®

The apparent purpose of the prevailing low numerical limitation on PAs
is to ensure effective supervision of their performance. An absolute restriction
of this sort, however, can be justified on social welfare grounds only if the
economic benefits from physicians supervising a larger number of PAs are
not likely to outweigh the harm that would result from such supervision.***
The economic benefits from allowing physicians to supervise “PA teams™**®
might be substantial. Furthermore, the relatively large number of PAs prac-
ticing in New York**® coupled with the decision of New York’s regulators to

¥ N.Y. Epuc. Law § 6532(4) (McKinney 1972); N.Y. Hcalth PA Regs, supra notc 146, § 74.2(d);
Wash. PA Regs, supra note 146, § 5(a).

%0 At this writing, regulations were unavailable for the PA Regulatory Statutes of Alaska, Hawaii,
Idaho, Kansas, Minnesota, North Dakota, South Carolina, and Utah.

¥78.D. CompiLED Laws ANN. § 36-4A-19 (Supp. 1974); Vi. PA Regs, supra pote 146, § 11(b).

B N.Y. Epuc. Law § 6532(4) (McKinney 1972).

" N.Y. Epuc. Law § 6532(5) (McKinney 1972) and N.Y. Health PA Regs, supra note 146, §
94,2(d).

40 Wash. PA Regs, supra note 146, § 5(a).

% Md. PA Regs, supra note 146, §§ 04.CD.

49 N.M. Stat. ANN. § 67-5-3.6 (1973).

3 Wis. PA Regs, supra note 146, § 50.08.

% See Moore, supra note 228, at 104, 110.

% Supervision of “PA teams” may take one of two different forms—a physician’s full-time super-
vision of several PAs or a physician’s supervision of several PAs at different times during his practice.
Opportunities for the latter form of supervision will arise in institutional or large group practices.

0 As of March 1, 1974, 128 of the 655 reported PAs practicing under PA statutes were in New
York. Cohen and Dean, To Practice or Not to Practice, supra note 7, at 353. Nine months later there
were approximately 200 PAs practicing in New York. Letter from Julia Freitag, M.D., Director, Office
of Medical Manpower, N.Y, Dep't of Health, to Philip Kissam, Nov. 18, 1974.
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maintain liberal rules on PA numbers suggests that expanded delegation to PA
teams need not sacrifice competence.”” Further, physicians have not been
limited in the number of NPs they may supervise under NP Regulatory Stat-
utes, despite the similar functions of NPs and PAs. Even if one concedes that
the possibility of harm from use of PA teams is also substantial, restricting a
physician to supervising one or two PAs without exception seems unjustifiably
harsh. Without experimentation, the medical profession will never discover
whether supervision of PA teams is feasible or not. Thus, at the very least, the
Washington, Maryland, and Wisconsin regulations that recognize the possibil-
ity for waiver of low numerical restrictions*®® seem preferable to absolute lim-
itations.

New Mexico’s statute, which authorizes supervision of PA teams with
medical board approval but only for free health services,® crystallizes nicely
the basic problem with numerical restrictions and with much else about the
new legislation. Allowing supervision of PA teams for free health services but
not fee-producing services certainly cannot be justified as a quality control in
the public interest. This provision can serve only to protect physicians’ incomes
by limiting the supply of medical services generally and by reducing the
possibility that PAs will be used to increase economic competition in the fee-
producing sector.**® As in other issues discussed in this Article, legislative rules
that arguably are better designed to promote the public interest have been
overcome by an effort to protect physicians’ economic interest, a motive that
appears to go to the heart of much that is incomplete and unduly restrictive in
the new legislation.

IV. SoMeE RECOMMENDATIONS

This part offers recommendations for legislative rules to improve the
prospects for maximum feasible expanded delegation. These rules are presented
in summary form in order to pull together the various analyses in preceding
parts of this Article. The rules are presented in the form of a “Model Simple
Authorization Statute” and a “Model Regulatory Statute”*** because statutory
change is necessary to authorize expanded delegation in some states and may
be necessary in others to improve statutes and regulations that are incomplete or
unduly restrictive. Nonetheless, many of these recommendations may be
implemented under existing Regulatory Statutes by administrative action in
view of the broad authority generally delegated to administrative agencies by
these statutes.*'”

7 See notes 295-96 and accompanying text supra.

48 Md. PA Regs, supra note 146, §§ 04.C,D; Wash. PA Regs, supra note 146, § 5(a); Wis. PA Regs,
supra note 146, § 50.08.

¢® N.M. STAT. ANN. § 67-5-3.6 (Supp. 1973).

49 See text at notes 113-15 supra.

“The model statutes are presented as PA statutes because these authorize expanded delegation to a
broader range of nonphysicians than NP statutes. Nonetheless, the recommendations in these models
apply equally to NP statutes.

4 See note 146 and accompanying text supra.
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The author recommends the Model Simple Authorization Statute, The
arguments for regulatory alternatives seem insupportable on social welfare
grounds. Prior legal controls over the independent practice of medicine by
physicians may be justified, but the analogy between such practice and ex-
panded medical delegation seems weak if for no other reason than the ethical
and legal responsibility of physicians for acts performed under their supervision.
Prior controls over expanded delegation may well limit the social benefits from
expanded delegation if administrative agencies implement prior controls in an
unduly conservative manner, as seems likely.**®* This prediction is strengthened
by the observation that administrative agencies under Regulatory Statutes in
fact seem to be implementing unnecessarily conservative policies.***

There are nonetheless several reasons why a Simple Authorization Statute
might be rejected and some form of Regulatory Statute adopted. First, a great
number of Regulatory Statutes are in effect, and reform possibilities may be
limited to improving the existing legal structure. Secondly, legislators reason-
ably may disagree with the conclusion that social costs of a prior control system
over expanded delegation are likely to outweigh social benefits; this conclusion,
after all, is no more than a prediction of future probabilities. Thirdly, imposi-
tion of prior controls over nonphysicians authorized to prescribe or dispense
prescription drugs is justified if uncertainty about the authority of unlicensed
physicians’ agents to prescribe or dispense drugs under the federal drug control
laws*'® effectively prohibits such practice. Unlike legal uncertainty about other
forms of expanded delegation, this uncertainty is created by federal law and
cannot be resolved by state legislation alone.**®

A. Alternative A: A Model Simple Authorization Statute

A Simple Authorization Statute designed to promote expanded medical
delegation in the public interest would contain the following provisions:

(1) An exemption from the medical practice act for any act of medical diagnosis
or prescription of therapeutic or corrective measures performed by any person
under a physician’s supervision; provided that such performance is in ac-
cordance with written policies and protocols established by the physician and
nonphysician;

(2) Explicit recognition that the authority to prescribe therapeutic measures in-
cludes authority for the nonphysician to prescribe and dispense prescription
drugs to the extent authorized by the supervising physician;

(3) Explicit recognition that the nonphysician may practice in locations remote
from his supervising physician to the extent authorized by the physician;

(4) A voluntary certification system administered by a state agency*!? to deter-

48 See section 1A, supra.

44 See sections IIL.B.-D. supra.

“ The nature of this uncertainty is discussed in the text at notes 333-39 supra.

“9Of course, if any federal drug control law is established or interpreted to require licensure of
physicians’ agents who prescribe drugs, prior controls to effect licensure of these nonphysicians will be
necessary to authorize such prescriptions, and these controls will be justified as a necessary means of
promoting expanded delegation.

“TThis agency might be the state health agency, at least for expanded delegation that is part of a
licensed health care institution’s services. See text at notes 354-77 supra.
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mine the competence of nonphysicians to perform any medical act or acts,
with failure to obtain or denial of voluntary certification excluded from
evidence in any subsequent legal proceeding;#18

(5) Express provisions that patients shall be informed clearly that direct care
services are to be provided by a nonphysician; that evidence of the nonphy-
sician’s training, formal or informal, shall be readily available to patients;
and that, for purposes of malpractice liability, any supervising physician shall
be presumed conclusively to be a principal, master, or employer of any non-
physician performing medical acts under the physician’s supervision.

This Model Simple Authorization Statute has four basic advantages over the
typical Simple Authorization Statute enacted to date. First, the voluntary
certification system and the explicit authorization for diagnostic and treatment
judgments, drug prescriptions, and remote practice would promote maximum
feasible delegations by establishing standards and procedures to provide pre-
sumptive legal validity for more innovative delegation, delegation that physi-
cians otherwise may avoid because of uncertainty about potential liability.**®
Secondly, the requirement of Provision (1) that written policies and protocols
be established, which follows California’s NP Simple Authorization Statute,**
would help ensure that physicians and nonphysicians alike focus scrupulously
on the quality of care to be provided by the nonphysician. Thirdly, the volun-
tary certification system, together with the notice requirements, would help pro-
vide information to consumers about the relative competencies of nonphysicians,
allowing patients the choice of obtaining services from physicians only, state-
certified PAs, or uncertified PAs.**' Finally, the conclusive presumption of a
master-servant relationship between any supervising physician and supervised
nonphysician performing medical acts would remove any doubt about the full
application of the borrowed servant doctrine to hospital employed nonphysi-
cians.*#?

In lieu of a state administered voluntary certification program, whose costs
would be borne by the state, decision makers might choose to rely on national
PA and NP certification programs operated by professional groups for the
dual purposes of promoting expanded delegation and providing consumers
with information about relative competencies of nonphysicians. This reliance
would seem unwise, however, since these programs apply only to nonphysicians
trained to perform a relatively comprehensive set of medical functions and are
controlled by organizations with an apparent interest in restricting expanded
delegation.*®

©2 This provision would help ensure that the voluntary certification system is truly voluntary, See
note 248 and accompanying text supra. :

49 See text at notes 252, 299-314 supra.

0 CaL. Bus. & Pror. Copk § 2725(d) (West Supp. 1975).

‘M Sce text at note 237 supra for a discussion of the welfare benefits from allowing consumers to
choose lower-priced services of uncertified PAs.

2 See text at notes 384-89 supra.

489 See text at notes 284-88 supra.
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B. Alternative B: A Model Regulatory Statute

A Regulatory Statute best designed to promote expanded medical delegation
would contain the following provisions:

(1) Delegation of regulatory authority to the state health agency or, in the al-
ternative, division of regulatory authority between the state health agency for
services that are offered within a licensed health care institution and the state
medical licensing board for other delegations;

(2) An express provision that nonphysicians may qualify to perform any particular
medical act and that qualification need not be based on completion of a
formal, approved training program; prior administrative determination of
PAs’ qualifications should be limited to those PAs granted authority to pre-
scribe or dispense drugs if the only justification for a Regulatory Statute is
the need to authorize and control drug prescriptions by PAs;i24

(3) Explicit authorization of outer boundary medical delegations to qualified PAs
or NPs in the same manner as provisions (1), (2), and (3) of Alternative A;

(4) Explicit recognition that hospitals and other licensed health care institutions
may employ PAs and that PAs may be supervised at different times by
different physicians;

(5) A provision that any general limitation on the number of PAs that may be
supervised by a physician shall be waived by the regulatory agency on a
showing that supervision of a larger number is reasonable.

The purpose of these recommendations is to implement prior controls in a
manner that would avoid the significantly restrictive aspects of the new legis-
lation noted in sections B, C, and D of part IIT of this Article.

Delegation of regulatory authority to the state health agency, or division
of such authority between the state health agency and professional licensing
boards, would avoid the negative aspects of organized medicine’s effective
control over expanded delegation through regulation by medical licensing
boards. If permitted by law, hospitals and other licensed health care institutions
probably will be the centers of much useful expanded medical delegation.*®
State health agencies appear more likely than medical boards to be free from
influence of medical professionals who have interests that are threatened by
expanded medical delegation, and thus health agencies seem more apt to recog-
nize innovative delegations and maximize benefits from the new legislation.**®
It may be argued that a division of regulatory responsibility would cause
jurisdictional confusion and an increase in administrative costs. California’s
NP Simple Authorization Statute, which appears to provide for a similar
division of responsibility,**” and New York’s PA Statute, which divides respon-
sibility along different lines,**® are precedents that indicate these factors present
no insurmountable problem. Moreover, the state health agency might choose

3 See text at notes 415-16 supra.

5 See text at note 390 supra.

% See text at notes 354-77 supra.

7 See note 361 and accompanying text supra.
% See note 354 and accompanying text supra.
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to regulate expanded medical delegation largely as part of its overall institu-
tional review,**® thus modifying any burden of increased cost.

Provision (2), that nonphysicians may qualify to perform any particular
medical act or acts based on limited and informal training, is designed to avoid
the traditional, restrictive practice of relying on comprehensive training in
formal academic programs as the standard for competence to perform medical
acts.*®® This provision would require use of approved job descriptions to take
account of the many different types of possible authorizations.*®" It may be
argued that alternative means of determining competency are not available*®?
or that the provision would be administratively unworkable,*® but competency
assessments and administrative burdens have not been deemed insurmountable
problems by the large number of states that already approve job descriptions for
PAs or NPs.*** Moreover, as state health agencies gain experience, they will
develop categories of approvable job descriptions, thereby easing the admin-
istrative burden.*®® This provision also would limit prior legal controls over
nonphysicians’ qualifications to nonphysicians authorized to prescribe or dis-
pense drugs when licensure of drug-prescribing agents of physicians is deemed
to be the only justification for prior controls.**® Because drug prescription is
such an important part of medical practice, this requirement would effectively
establish prior controls over most or all nonphysicians who engage in diagnostic
and treatment judgments and remote practice. Such a limitation would be
similar to the regulation of NPs under the NP Regulatory Statutes of Alaska
and New Hampshire, which provide for certification only of those NPs who
engage in outer boundary delegations.*””

Provision (3) authorizes outer boundary delegations in order to provide
clear statutory authority for administrative agencies to recognize such delega-
tions by regulation or approved job descriptions. This section would help
promote expanded delegation in the same manner as the corresponding provi-
sions of Alternative A. Provisions (4) and (5) are designed to preclude admin-
istrative agencies from prohibiting hospital employment of PAs, limiting such
employment by requiring that only one physician may supervise a PA, or

“® Such regulation in effect would delegate most or all prior controls over expanded delegation to
the governing bodies of licensed health care instimtions. This form of regulation has been labelled
“institutional licensure,” and it is most closely associated with proposals made by Professor Nathan
Hershey of the University of Pittsburgh School of Public Health, See Carlson, supra note 10, 872-74;
Hershey, New Directions in Licensure of Health Personnel, 24 Econ. Bus. BuLL. 22, 31-34 (1971). The
practical effect of the Model Simple Authorization Statute proposed herein probably would be quite
similar to institutional licensurc. Under Simple Authorization Statutes, health care institutions pre-
sumably will establish internal recgulations for governing expanded medical delegatons. See, e.g., AMA
House oF DELEGATES, STATUS AND UTILIZATION OF NEW OR ExXPANDING HEALTH PROFEssioNaLs N Hos-
prraLs 2 (June, 1973) (recommending that procedures governing expanded delegations in hospitals be
established in medical staff bylaws).

0 See text at notes 253-66 supra.

& Sec Hershey, New Directions in Licensure of Health Personnel, 24 Econ. Bus. BuiLL. 22, 31-34
(1971).

“2 See text at note 278 supra.

432 See DURE ProyECT, supra note 10, at 42-43.

4% See text at notes 149, 174 supra.

“® Duke ProyEcr, supra note 10, at 43.

8 See text at notes 415-16 supra.

4 See text at note 239 supra.
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restricting the number of PAs or NPs that a physician may supervise without
exception. These kinds of restrictions seem designed particularly to accomplish
nothing more than protection of physicians’ and nurses’ economic interests.**®

C. 4 Final Option: Limited Independent Practice

States suffering from substantial physician shortages in certain locales may
discover that maximum feasible medical delegation by physicians will not
provide sufficient expansion of medical services if too few physicians in these
areas are willing to employ PAs and NPs to remedy the shortage. These states
should have a particular interest in authorizing special categories of PAs or
NPs to practice independently, referring more difficult medical problems to
appropriate physicians or specialists. A Canadian study suggests that such
practice by NPs is medically feasible.**®

Regulation of independent practice by nonphysicians is generally beyond
the scope of this Article, but it may be noted that effective authorization and
regulation of such practice might best be achieved by a modified form of the
Model Regulatory Statute discussed above. First, individual state approval of
these nonphysicians’ qualifications would be necessary because authority to
prescribe retail sales of drugs would be essential to this practice, and Federal
law requires that such prescriptions be made by practitioners “licensed” by the
state to administer such drugs.**® Secondly, authorization in broad terms for
these nonphysicians to practice medicine, together with an administrative
procedure for defining scope of practice limits on a case-by-case basis, would
seem preferable to the traditional approach of attempting to define statutorily
the scope of limited independent medical practice. As previously discussed, the
latter approach creates substantial uncertainty about the legality of particular
medical acts.**!

Alaska, Nevada, and New Hampshire have authorized certain forms of
limited, independent medical practice by NPs under their NP Regulatory
Statutes. New Hampshire’s statute provides that NPs may practice “either in
private practice or in a collaborative relationship with physicians.”*? By
regulatory action, Alaska and Nevada have recognized “private” or “inde-
pendent” practice by NPs.**® Available regulations, however, provide little
further guidance or information as to the scope of practice authorized for
independent NPs. Nevada and New Hampshire both require some evidence of
a “collaborative relationship” between the NP and a physician or physicians,***
an apparent attempt to ensure that medical problems beyond the NP’s compe-
tence are appropriately referred. Nevada’s regulations do not authorize clearly

%8 See text at notes 379-410 supra.

“® Spitzer, supra note 27.

“021 US.C. § 353(b) (1) (1970).

“! See section 1.C. supra.

“IN.H. Rev. StaT. ANN. § 326-A:5-a(I) (Supp. 1973).

“3 ALaska Boarp oF NursinG, Position Paper 1 (May 15, 1974); Nev. NP Regs, supra note 171,
§ NI C.

“4 Nev. NP Regs, supra note 171, § C; N.H. NP Regs, supra note 171, part A, § 1.1.
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either diagnostic and treatment judgments or drug prescriptions by independent
NPs.**® Finally, New Hampshire’s regulations limit most categories of NPs to
making an initial judgment of normal or abnormal condition, while requiring
referral of abnormal conditions to physicians,**® and to modifying drug treat-
ments prescribed by physicians.**” These regulations do not appear to have
been designed to obtain maximum social benefits from limited, independent
practice by NPs.**®

V. SumMaRry oF Major CoNCLUSIONS

The foregoing analysis has suggested that much of the new state legislation
governing expanded medical delegation is unduly restrictive and incomplete in
several respects. First, a substantial majority of the statutes have established a
regulatory structure that seems wholly or largely unnecessary. These statutes
also have delegated most administrative authority to state medical licensing
boards, which appear to have a significant interest in restricting the perfor-
mance of medical acts by nonphysicians. Secondly, nonphysicians performing
medical acts have been limited in many cases to persons trained in formal
educational programs to perform a relatively comprehensive set of medical
functions. This limitation precludes from expanded delegation persons with
less formal training or with training to perform only specific medical acts, an
exclusion that seems unjustified and costly. Thirdly, the scope of practice of
qualified nonphysicians has in many cases been unduly restricted and has not
been defined in the manner that seems necessary to promote maximum feasible
expanded delegation.

45 See Nev. NP Regs, supra note 171.

48 See text at notes 326-28 supra.

“7 See text at notes 351-52 supra.

“31t is interesting to compare Nevada's and New Hampshire’s NP regulations with NP regulations
proposed by Alaska’s nursing board in November, 1974, Proposed Regulations for Advanced Registered
Nurse Practitioners (Alaska Board of Nursing, proposed Nov. 1974). Under Alaska’s proposed regula-
tions, individual NPs would have been able to obtain clear authorization to prescribe drugs. Id. §
44.321(g). These regulations were never approved by Alaska’s state medical board, and they were
rejected by the State Attorney General for this and other “technical” reasons in April 1975. Phone
interview with Joyce Hazelbaker, Executive Officer, Alaska Board of Nursing, Sept. 9, 1975.





