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LAWYERS AND JUDGES IN EARLY KANSAS:
A PROSPECTUS FOR RESEARCH

Francis H. Heller*

In the carly months of 1973, a book entitled A History oF AMERICAN Law!
and written by Lawrence M. Friedman of the Stanford Law School appeared
in the bookstores. In the preface the author suggested that “[i]t may come
as a surprise to hear that this book . . . is the first attempt to do anything
remotely like a general history . . . of American law . . . .”* That there was
indeed a reading public for such a book was seen clearly when both the
Lawyers Literary Club and the History Book Club selected it for distribution
to their members.

It 1s not my intent here to review Friedman’s book. Rather, the purpose
of this Article is to review why and to what extent American legal history
has been “a rather neglected field” with “patches and pieces . . . but no fabric
as a whole,™ to note and describe the no less neglected status of Kansas legal
history, and to suggest some directions of research that may enable us to
understand better what law business in the early years of Kansas was about,
how it functioned, and who performed it. Lastly, I would hope that this
Article might encourage practitioners and judges to preserve valuable sources
of information that are now often overlooked and sometimes even discarded
or destroyed.

I. AMmericaN Lecar History—A NEecLEcTED FIELD

Four years ago, describing the state of American legal history, Friedman
noted that “[p]robably fewer than fifty persons in law schools and history
departments . . . could realistically think of American legal history as their
major intellectual effort.” A survey undertaken last year by Professor Joseph
H. Smith of Columbia University showed that courses or seminars in Amer-
ican legal history were available to students in only 25 of the nation’s law
schools.” From conversations with colleagues teaching courses I would surmise
that a number of these offerings devote the major portion of the available time
to the colonial period. The reason for this neglect of the years since Inde-
pendence is fairly pragmatic: articles, monographs, and even books on the
legal history of the colonies are fairly numerous, but the same statement
cannot be made about the nineteenth century.
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Why this neglect of American legal history? The answer is probably two-
fold. The American law school has traditionally been oriented toward voca-
tional objectives. Students are taught the law as it is, and their predominant
aim is to prepare themselves for the life-work of a practitioner. There is
scarcely any room in the typical law school curriculum for matters not con-
sidered essential to the needs of the future practitioner. In Professor Smith’s
survey, no response is recorded from 54 of the law schools approved by the
American Bar Association while 21 others responded that they were not cur-
rently offering any work in legal history (although they had either done so
in the past or hoped to do so in the future).®

But if law schools relegate history to the role of a non-essential, surely
historians have seen the need for the study of legal factors in the context of
history. Intellectual history, one would assume, includes the history of legal
thought. One might expect the economic historian to cover the reciprocal
relationships of law and economic forces. The students of local history would
find their study replete with law and lawyers. Institutional history, obviously,
would need to include courts and other organizational patterns of the law.
Probably, no one historian would devote himself to all these aspects of law
in history; together, however, they constitute legal history.

But historians have been noticeably slow in turning toward the law. James
Willard Hurst, himself a law professor rather than an historian and probably
one of the two or three most influential workers in the field of legal history,
has suggested that this apparent reluctance of professional historians to venture
into the field of legal history may be attributable to the technical difficulties
presented by legal materials and legal language: “[T]he student who has
not become specially adept in squeezing out of legal sources all the juice he
can will probably fall short of realizing their possibilities . . . .”* Friedman,
however, warns that it is possible to exaggerate the advantage that the trained
lawyer may have in dealing with “the jargon, artifice, and verbosity of law.”
He sees a greater risk that nonlawyers, “driven away from lawyers’ law by
a sense of insecurity . . . may neglect legal process and take refuge in works
of jurisprudence and rhetoric written by lawyers but not necessarily for a legal
audience.” The use of such materials, he adds, can lead to “downright mis-
leading” results, for “[f]ormal jurisprudential literature made a slim contribu-
tion at best to American culture, and it had little impact even on the work
and thought of the profession.”®

G. Edward White has described the causes of the neglect of American
legal history in these words:

The sporadic nature of intellectual contributions to the discipline can be
partially explained by its peculiar methodological problems. Analyzing legal source

°Id.

" Hurst, Legal Elements in United States History, in Law v American History 12 (D. Fleming &
B. Bailin eds. 1971).

® L. Friedman, supra note 4, at 13-14.
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material requires the technical skills imparted by a legal education: the majority
of historians are deterred from doing research in legal materials by their inability
to read the relevant sources. Taking the time to acquire the necessary skills, for
an historian, is in many instances far more costly than simply choosing a less
formidable area of specialization. Other deterrents exist for American lawyers
interested in legal history. The methodological techniques of the legal profession,
perhaps because of their proven success in analyzing cases and statutes, tend to
become the central focus of legal education: substance, on balance, is subordinated
to methodology. But history is not so easily reduced to concrete problems of analy-
sis: descriptions of the flow of change and synthesis of large masses of data are
important in rendering it intelligible, and the standard techniques of legal analysis
are less helpful in those tasks. Further, modern American legal education, with
its emphasis on the contrary uses to which data can be put and the ambivalent
nature of reality, may serve as a philosophical deterrent to historical scholarship,

which until recently has been seen by its practitioners as an objective search for
truth.®

But, it will be countered, there is a wealth of material on the Supreme
Court, on judicial review, on constitutional crises, on individual justices of the
high court; how is this to be reconciled with the assertion that legal history
is a neglected field, that “[w]ork in legal history in all quarters adds up to
a very limited accomplishment”?'® First, American historiography has until
quite recently focused very largely on the development of the nation and of
national institutions."* Secondly, by virtue of our unique tradition by which
virtually every issue of policy is translated into constitutional terms and de-
bated as a legal issue,'* one can view the Supreme Court and its work from
many perspectives. Political scientists see the Court as an institution of govern-
ment; historians regard it as a moving force and also as a reflection of society;
some sociologists have even studied the Court as an example of small-group
activity; and lawyers view it as the capstone and crowning ingredient of the
legal system.

Yet, even though the literature concerning the Supreme Court is abundant,
what is notable about it is its unevenness. “[BJasic assumptions about the
proper way to study the Court remain unresolved. As a consequence the
Court’s work was over-evaluated but seldom illuminated.”® Thus the fact
that the Supreme Court has been so widely, if inadequately,”* studied does

® White, Book Review, 59 Va. L. Rev. 1130, 1131 (1973).

 Hurst, supra note 7, at 13.
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to the decision to devote the estate of Justice Holmes to underwrite the writing of such a history,
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aND BecinNiNGs To 1801 (1971); and C. Fairman, ReconsTRUcTION AND REunion, 1864-88, ParT ONE
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Court as an institution) incomplete,” W. Hoyt, Now and Then: The Uncertain State of Nineteenth-
Century American Legal History 10, Dec. 29, 1973 (paper presented to the Legal History Section,
Association of American Law Schools).
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little to offset the general proposition that American legal history is a ne-
glected field. ,

One major exception, however, deserves to be noted—the work of the
“Wisconsin school” of James Willard Hurst'® and his students (among whom
Friedman is the most prolific). Hurst turned his attention to private law and
specifically to law at the local and state level. He conceived of the law as
both a tool and a product of societal, and especially economic, growth. Thus
he and his students, seeing the nineteenth century primarily as an era of
economic unfolding, look at Wisconsin’s lumber industry,'® railroading’
insurance regulation,'® and water supply.” Friedman’s recent book® ex-
emplifies the Hurst approach in its focus on the interactions of law and
economic growth. What emerges from his pages is more a history of what
law did to and for business and how the growing importance of business
affected the law than it is a history of the law business itself.

A few years ago Professor Anton-Hermann Chroust prepared a study that
specifically focused on the legal profession.”® For the national period®® of
our history it drew heavily on Roscoe Pound’s The Formative Era of Ameri-
can Law,® although many of Pound’s generalizations have been drawn into
question by more recent research. The limitations under which Chroust (and
more recently Friedman) labored are succinctly illustrated by the fact that
Chroust’s index has no entries at all for 25 of the 50 states, including Minne-
sota, the Dakotas, Jowa, Nebraska, Kansas, and Oklahoma. Compiling and
collating, he encountered a virtual void when he reached the states of the
Great Plains. It is, of course, not surprising that more research has been done
and more published studies are available on the legal developments of the
original states than on the law and legal institutions of states with a less ex-
tended history. Obviously, Massachusetts history spans more time than that
of Montana.

But law also came to the new states in ways quite different from the
deliberate manner in which it reached the colonies. To be sure, the estab-
lishment of territories and states was an identifiable event, but it does not
convey with any ascertainable degree of precision how effectively the au-
thority of government came to be translated into the administration of justice.

¥ Hurst's work is discussed by Brooks, The Jurisprudence of Willard Hurst, 18 ]. Lecav Ep. 257
(1966); Flaherty, An Approach to American History: Willard Hurét as Legal Historian, 14 AM. }.
LecaL Hist. 222 (1970); Frank, American Legal History: The Hurst Approach, 18 J. LecaL Ep. 395
(1966); Murphy, The Jurisprudence of Legal History: Willard Hurst as Legal Historian, 39 N.Y.UL.
Rev. 900 (1964); and Scheiber, Ar the Borderland of Law and Economic History: The Contributions
of Willard Hurst, 75 Am. Hist. Rev. 744 (1970).

*]. W. Hurst, Law anp EcoNomic GrowTtH: THE LecaL HisTory or THE LuMBER INDUSTRY 1IN
Wisconsin, 1836-1915 (1964).

R, HunT, Law anp Locomorives (1958).

185, KimpaLL, INsurance anp Pusnic Poricy (1960).

 E. MurpHY, WATER Purity (1961).
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% A. Curoust, THz Rise oF THE LucAL Proression 1N AMmEerica (1965).

#'The national period (a term commonly used by historians) refers to the period after Independence,

# R. Pounp, THE FormATIVE ERA OoF AMERICAN Law (1938). For an effective criticism of Pound’s
approach, see Katz, Looking Backward: The Early History of American Law, 33 U. Cui L. Rev. 867,
873 (1966).
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II. Kansas LecaL History as A Cask 1N PoINT

It is a rather common belief that frontier justice was vigilante justice, a
legal system to meet the needs of the locality rather than formal standards
of justice under law. However, it is also known that lawyers were often among
the earliest settlers®* and that in most of the new states legal institutions and
legal practices quickly came to resemble those of older states.

What we know very little about is how all this happened. Did law come
to Abilene as it came to Atchison? One can surmise that Abilene had law-
related problems quite different from those of Atchison’s early days. What
was the law business like in early Kansas? Judging from the Lawrence
business directory,” lawyers in that city sold real estate, acted as commission
agents and rent collectors, were notaries and brokers—and, of course, held
public office. But not all law business was done by lawyers: there was no
requirement that county attorneys be members of the bar,?® and legal training
did not come to be a requirement for probate judges until the state was
nearly 80 years old (and then only in the more populous counties).”” One
may infer from this that there were not enough lawyers to go around, but
the registers of attorneys which an early statute®® required the clerk of each
court to maintain suggest the contrary. An alternative explanation may be
that there was a suspicion that, to paraphrase Churchill’s phrase about war
and generals, justice was too important a business to be left to the lawyers.

It has long been maintained that lawyers and the legal profession had
suffered heavily from the incursions of Jacksonian Democracy with its avowed
belief in the ability of the citizenry to attend to the business of its own gov-
ernment. Maxwell Bloomfield has summarized this traditional view in
these words:

In the folklore of American legal history the middle decades of the nineteenth
century mark the nadir of professionalism in national life. While acknowledging
the brilliant achievements of individual practitioners and judges during the years
from 1830 to 1870, commentators from Charles Warren and Roscoe Pound to W.
Raymond Blackard and Anton-Hermann Chroust have insisted upon the overall
deterioration of the bar under the assaults of a militant democracy. The standard
picture of professional development in the United States begins with a Golden
Age of jurisprudence in the early Republic, fostered by a self-regulating fraternity
of educated judges and lawyers. Then come the Barbarian Invasions, as the semi-
literate masses force their way into legal practice, aided by sympathetic state legis-
latures. Finally, after several decades of disorder and demoralization, an elite

* Stephen H. Field, later to become Justice Field of the Supreme Court of the United States, came
to Marysville, California, when it was no more than an aggregate of tents. C. SwisHER, STEPHEN J.
FieLp: CRAFTSMAN oF THE Law 29-30 (1930). Five years after Lawrence, Kansas, was founded, the
new town’s business directory listed 13 lawyers. Business Directory of Lawrence, Kan. Terr.,, 1859
(re;gint by the Kenneth E. Spencer Research Library, University of Kansas, 1973).

Id.

#The requirement was set up in 1907. Ch. 163, [1907] Kan. Sess. Laws 263 (codified at Kan.
Star. Ann. § 19-701 (1964)). See State v. Smith, 50 Kan. 69, 31 P, 784 (1892).

# Ch. 180, [1939] Kan. Sess. Laws 302 (codified at KAN. STAT. ANN. § 59-201 (1964)).

® Ch. 11, § 4, [1855] Star. Kan. TErr. 132.
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leadership arises to purge the profession of its populist standards of recruitment
and achievement, through the creation of the first modern bar associations in the
eighteen-seventies. In its broad outlines this pattern of alternating light and shadow
appeals strongly to the imagination, while providing at least a plausible account of
the interplay between legal groups and the forces of social change.?®

Bloomfield himself has demonstrated that this traditional view is, at best,
an over-simplification; at worst, largely in error.** The principal difficulty
with the traditional, as well as the Bloomfield view, is that both extrapolate
only from the record of the New England and Middle Atlantic areas, with
limited allowances for the Upper Midwest (Wisconsin, Michigan, Indiana,
Ohio). The belt of states that comprise the Great Plains seems to present a
somewhat different picture.

Kansas may be regarded as reasonably typical. Pick up a recent history
of the State,* and you will discover that no chapter heading or index entry
alludes to either lawyers, judges, courts, or the law. Earlier histories,*® struc-
tured largely as biographical compendia, provide a random selection of in-
formation about individual members of the Bench and Bar but little of a
systematic nature about either the profession or its institutions.

III. BecinNings Towarp AN UNDERsTANDING oF Kansas LecaL History

But lawyers and judges, probably to a greater extent than any other pro-

fession, produce documentation of their activities. Thus the source material
. . ot 83

for a study of the law and of lawyers in early Kansas exists—or should exist.

It is possible, for instance, to know the names of attorneys of the territorial
and statehood period because an early statute of the Territory of Kansas re-
quired the clerk of each court to maintain a roll of attorneys.** The Leaven-
worth County attorney roll offers a good example of the opportunities avail-
able for future research. The county history, in its chapter on the Leavenworth
County Bar, follows the order in which attorneys’ names appear on this roll
and then devotes one paragraph, sometimes not more than one sentence, to
each attorney. Some of the entries have no more than the name: “W. M.
Patterson is the next name;” “J. A. Burton was next to enroll.” Other nota-
tions suggest that even in territorial days not all lawyers pursued their calling:
“R. H. Housley . . . devoted more of his attention to farming than to his
practice;” “Samuel S. Ludlam . . . early deserted the practice of law and

® Bloomfield, Lawyers and Public Criticism: Challenge and Response in Nineteenth-Century America,
15 AM. J. LecaL Hist. 269 (1971).

®1d. His forthcoming book, The Power Brokers: American Lawyers and Social Change, 1776-1876,
is expected to enlarge the argument of this article and of his earlier Law uvs. Politics: The Self-Image
of the American Bar (1830-1860), 12 Am. J. LrcaL Hist. 306 (1968).

% E.g., W. Zornow, Kansas: A HisTory oF THE JaYHAWK StaTE (1957).

®E.g., F. BLAckMAR, Kansas: A Cycropepia oF State History, EMBRACING EVENTS, INsSTITUTIONS,
InpusTRIES, CounTiEs, CiTiES, Towns, PRoMINENT PERsons, Erc. (1912).

% See the suggestions to this effect by my colleague Paul Wilson, Country Lawyers, 2 Books AND
Lisraries at K.U,, no. 4, at 10 (1951), and note as an example of the use that can be made of such
sources his finely edited rendering of a letter by an ecarly Lawrence attorney, A4 Survey in Retrospect:

A Lerter of Elliott V. Banks, 10 Kan. L. Rev. 123 '(1962).
% Ch. 11, § 4, [1855] Stat. Kan. Terr. 132.
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entered into newspaper work;” “Fox Diefendorf came here comfortably fixed
in the ways of the world’s goods and devoted but little time to the practice
of his profession,”®

That some of the early members of the Leavenworth Bar later gained na-
tional distinction did not affect the chronicler. David Brewer, to be sure,
is an exception: the only Kansan to be named to the Supreme Court of the
United States, the author allowed him two full paragraphs®® William
Tecumseh Sherman may have been second only to Ulysses S. Grant as a
Civil War hero, but he gets only eight lines in the list of Leavenworth lawyers:

Among the most famous of early day attorneys to practice law in this city was
William T. Sherman of Civil War fame. Sherman came to this city in 1858 and
soon engaged in the practice of law, associating himself in partnership with Hugh
Ewings and Dan McCook. Sherman, while associated with a formidable firm of
attorneys here, never gave a great deal of his time to the practice of law. Shortly
before the outbreak of the Civil War Sherman removed to Louisiana. It was from
that place that he entered the army upon the outbreak of the war.87

Even more summary is this entry: “James H. Lane was never a resident of
the county. His home was in Lawrence. At the time of his suicide on the
military reservation north of the city he was United States Senator.”®

The reader who desires to know more about lawyering in early Leaven-
worth will learn little from this stringing together of names. One problem is
that, while 153 different attorneys inscribed their names on the attorney roll in
Leavenworth between 1855 and the coming of statehood, many of them, like
Lane, were obviously not practitioners in the city but signed their names in
connection with occasional appearances. How much of the more important
law business in Leavenworth was done by lawyers from Atchison and Law-
rence, St. Joseph, and Kansas City? What kind of practice did the resident
attorneys have? What role did the lawyers play in the city and county? Much
needs to be discovered before the picture can become more distinct.

Many of the counties in Kansas have had their histories recorded in print.
These are based mostly on personal recollections or newspaper files. Often
there is a section or a chapter on “The Bench and Bar,”® or recollections of
an early judge or lawyer,*® or accounts of specific controversies.**

7, HaLL & L. Hanp, History or Leavenwort County 273, 277, 279, 280, 281 (1921).

®Id. at 281. No book-length biography of Justice Brewer exists. Paul, David J. Brewer, in 2
THE Justices oF THE UNITED STATES SUPREME CoURT 1789-1969: THER Lives aND Major OPINIONS
1513 (L. Friedman & F. Israel eds. 1969) has only two paragraphs on his activities as a Kansas lawyer.
ld, at 1516.

1. HaLL & L. HaNDp, supra note 35, at 284. See R. ATHEARN, WiLLiaM TECUMSEH SHERMAN AND
THE SETTLEMENT oF THE WEsT xiii, 56 (1956) and W. SHermaN, Memors oF GENERAL WiLLiam T.
SuerMAN BY HimseLr 140-43 (1957).

71 HairL & L. Hanp, supra note 35, at 278. See W. STEPHENSON, THE PoLITicAL CAREER OF GEN-
ERAL James H. Lane 97 (1930).

®Eg., L. Duncan & C. Scorr, HisTorY OF ALLEN AND WoOODSON CounTies, Kansas 37-38, 589-93
(1901); S. INcaLLs, HisTorY oF ATcHIsoN CouNty, KaNsas 293-301 (1916); G. HarriNGTON, ANNALS
or Brown County, Kansas FroM THE EARLIEST REcokps To January 1, 1900, 369-90 (1903); V.
Moongy, History oF BuTLER County, Kansas 250-61 (1916); E. ForTer, HisTorY oF MARSHALL
CounTy, Kansas, ITs PeopLE, INDUsTRIES, aND INsTITUTIONS 398-407 (1917).

“ E.g., Clark, His First Fee and Other Reminiscences, in S. Ingalls, supra note 39, at 47-48; Kramer,
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Although lawyers and judges are often to be found among the contributors
to, if not the principal authors of, local histories, the prime purpose of these
accounts was, of course, to record and recall local events and local personalities.
Written primarily for the residents of the respective locality, these histories
typically lack documentation. Thus their value for the serious researcher is
somewhat limited. Yet they contain invaluable nuggets of information; what
is missing, in most instances, is the connective tissue, the threads that serve
to reveal patterns and directions. Still, local histories will prove useful points
of departure for anyone seeking to develop a legal history of the state.

Somewhat different, but equally short of the desirable coherence, are the
miscellaneous accounts of bar association activities and events of interest to
the bar traditionally carried by the Kansas Bar Association Journal*® Obituary
notices to be found here often supply information on educational backgrounds
and professional associations, but they rarely reveal the extent and kind of
legal activities in which the deceased engaged.

Court reports do, of course, provide some indications of legal activity,
but, again, they furnish only a fragment of the whole. In Kansas, as in most
states, published reports account only for the work of the supreme court, and
only a small percentage of all causes litigated actually reach that level. Even
if the case is considered and decided by the supreme court and the opinion
reported,*® what appears in print reflects the work of one court and reveals
little of the activities of other lawyers, be they attorneys or judges, who had
a part in the litigation.

The availability and completeness of the records of district and county
courts vary greatly from court to court. An informal, preliminary survey
shows that there are some courthouses where records back to the earliest days
of those courts are maintained in excellent condition—but there are not
many courts where this is the case. Far more common was the response that
old records surely existed but were stored under conditions of virtual inac-
cessibility. Just as frequent appears to be the situation in which it is known
that old records have been deliberately discarded or destroyed.**

Documentation of the activities of practitioners is still more difficult to
assemble. The Kansas State Historical Society has papers of a few prominent
lawyers, and one of the tasks for future legal historians of Kansas is to ex-
amine their contents for material that would contribute to a clearer under-
standing of what lawyers did in early-day Kansas.

Experiences of a Lawyer, in V. MoonEgy, supra note 39, at 359; 1 W. Graves, History oF NEosHO
CounTy 275 (1949) (District Judge Stillwall).

“ E.g., Taylor, Butler County Bar—Three Murder Cases, in ]J. Strarrorp, ButLER CouNTY's EiGHTY
Years, 1855-1935, 75 (1934).

“ These Columns appeared under the title Among Ourselves from 1 J. Kan. Bar Assn. 177 (1932)
and under the caption Hash Country Style beginning with 7 J. Kan. Bar Assn. 418 (1939).

1A written opinion was not required prior to 1869. Ch. 39, § 2, [1869] Kan. Sess. Laws 125
(codified at Kan. Stat. AnN. §§ 20-112, 60-2106 (1964)).

“In one instance last summer the writer's rescarch assistant inquiring into the availability of old
case files was asked by the clerk of the court to give her a hand with some boxes which the judge had
directed to be thrown away: they were full of old records.
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County and city archives undoubtedly contain valuable material although
accessibility is often impeded by the absence of adequate finding devices. Even
where archival materials have been cataloged, the task has often been en-
trusted to persons unfamiliar with the law and legal institutions, with the
result that much of the effort involved in the examination of records will, of
necessity, have to be undertaken anew.*’

Personal and family papers are often useful sources of information. One
may assume that, beyond the papers known to be available in such depositories
as the Kansas State Historical Society and the Kansas Collection of the
Kenneth E. Spencer Research Library at the University of Kansas, there are
papers in private hands and in other collections that would shed light on the
role of lawyers and judges in early Kansas.

IV, PossiBLE Dmrections rorR ResearcH IN Kansas Lrcar History

Obviously, a great deal remains to be done if we are to develop a tapestry
of legal life in nineteenth century Kansas. Initially, the availability and quality
of source material needs to be determined. Some of the difficulties that attach
to this first phase have been suggested in the preceding paragraphs. They
invite a rather obvious question: 1is it worth the effort? What do we gain if
we know what it was like to be a-Kansas lawyer a hundred years ago?

One way to answer the question is, of course, to give the historian’s re-
sponse. “What is the use of history?” is a question which has been asked
and the answer debated since man began probing into his past.*® For our
purposes, four statements on history may serve as guidelines. Two are by
historians and deal with the need to look at history “from the bottom up.”
Thus Constance McLaughlin Green wrote the following:

For any true understanding of American cultural development, the writing and
study of American local history is of primary importance. There lie the grassroots
of American civilization. Because of our varied population stocks and their sharply
differentiated cultural inheritances, the widely differing environment which the
United States includes, and the rapidity of changes in our economic life, the prob-
lems confronting the social historian assume mighty proportions. American history
in the past has been written from the top down, an approach feasible enough as
long as scholars were content to write only political and diplomatic history. But
the necessity of studying American life from the bottom up becomes obvious for
the cultural historian. The story of how American people have lived as individuals
and as communities must be told by details.*”

James C. Malin, a nationally known scholar and long-time member of the
University of Kansas history department, stated the case for local history as
follows:

®Thus, in one of the best-catalogued collections in the state, what was listed as records of a
district court turned out to be the sheriff’s file of writs of execution.

“For a representative collection of differing points of view see THE VarieTies oF History From
VoLTAIRE To THE PRESENT (F. Stern ed. 1956).

“" Green, The Value of Local History, in Tee CuLTuraL ApproacH To History 275 (C. Ware ed.
1940).



226 Kansas Law Review [Vol. 22

[T]n local history . . . the historian can, if he will, come to grips with reality
in its most elemental forms and more intimately than at any other level of space
organizational. He can come nearer the ideal of dealing with his area and its
materials as a whole than at any other level. In so doing, at the local level more
clearly than at any other, the generalizations and frames of reference of national
and world history, if not valid, are exposed as inadequate or false representations
of historical reality.*8

Much of what has been written about American legal history in the na-
tional period has indeed been “from the top down.”*® This is not surprising
considering the heavy stress placed on the work of appellate courts in our law
schools. Holmes said that the history of law is “the history of the moral de-
velopment of the race,” a conclusion that follows from his postulate that
“[t)he law 1s the witness and external deposit of our moral life.”® But can
“the moral development of the race” be gleaned from appellate opinions and
the lives of appellate judges? Are we not likely to fall into distorted gen-
eralizations if we persist in looking at the “tip of the iceberg” of the legal
system? If we accept the proposition that this nation’s history is uniquely
affected by diversity—diversity of ethnic background, diversity of religious
belief, diversity of rates of economic development, diversity even in legal de-
velopment—it follows that legal historians must, increasingly, focus their at-
tention on the local scene.”

If they do so, they will do more than just add to the congestion on library
shelves. Their contribution will serve

to help lawyers and legal scholars, who are essentially concerned with current
problems, to be meaningfully aware of the past as a healthy check on our often
overly-optimistic and unfounded hopes; to provide gentle redress in our moments
of frustration and disappointment; to act as an indispensible aid in drawing the
ever-difficult distinction between the “temporal” and the “eternal,” the changing
and the unchanging; and, above all, to provide awareness of the value and mean-
ing of “civilization.”52

Kansas, I submit, presents an exceptional laboratory for the kind of work
that needs to be done. Born in conflict and divided by differing patterns of
settlement, the Jayhawk State defies casy generalization. Here moral de-
velopment, to use Holmes’ phrase, varied, often from town to town, certainly
between the boisterous cattle terminals of the central and western parts of
the state and the sedate, quasi-Southern atmosphere of the communities on

“ Malin, On the Narure of Local History, 40 Wis, Mac. ox Hist, 227, 229 (1957).

“® See text at note 11 supra,

“ Holmes, The Path of the Law, 10 Harv. L. Rev. 457, 459 (1897).

5t See W, Hoyt, supra note 14, at 20-21:

[T]he most pressing need is for more monographs on a microcosmic level. . . . We need many
studies of how local government, and particularly county courts, functioned, both juridically and
politically. What did people at the basic level of government perceive the function of their local
courts to be? How closely was the ideal followed? What sort of skewing effect did the ex-
istence of a more or less organized professional bar have? What substitutes have various segments
of society evolved for court-given justice and police-oriented law? How did law serve locally
to cement such institutions as the family, or the church, or public education?

* Woodward, History, Legal History and Legal Education, 53 Va. L. Rev. 89, 105-06 (1967).
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the eastern border. There is much that can be done to produce an under-
standing of the role of law and lawyers in these differing settings. Hopefully,
within the context of the American legal history seminar now being offered
regularly at the University of Kansas Law School, and with the cooperation
of lawyers and historians, a beginning will soon be made. Practitioners and
judges can make important contributions by identifying for the researchers
records and papers relating to the work of early-day attorneys in the state.t

t Research for this paper was supported by a grant from the General Research Fund of the University
of Kansas, with Thomas Brill serving as a valued assistant. Inquiries about the transfer of papers to
archival care may be addressed to: Mr. Louis Griffin, curator, Kansas Collection, Kenneth E. Spencer
Research Library, University of Kansas, Lawrence, Kansas 66045,





