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In movies, of course, everyone has a scriptwriter. The trial judge not
only sustained the objection made, but also struck Bogart’s reference to
“a boy who’s being railroaded.” That’s fiction, of course. In real life,
it’s difficult for the attorney to tell when to object and it’s difficult for the
trial judge to know either how to rule on objections or when to act even
though no objection has been made.

E. The Rationale for Pabst Criticized Here Was Not Necessary for the
Pabst Result

As noted above, the Pabst court could have reached the same result
by relying only upon the first two authorities it cited, Lockhart and
Mosley."* The prosecutor in Pabst had allowed his closing argument to
degenerate into the sort of name-calling affair properly criticized in
Lockhart and had vouched for the credibility of his own witnesses
contrary to Mosley and other cases. In addition, he had essentially
shifted the burden of proof to Pabst by falsely claiming that Pabst had
admitted that the jury should find him guilty if they concluded he had
lied, followed by the argument that “[i]f you don’t believe him, then he’s
guilty. And he admits it.” When you consider all of that conduct
together, the prosecutor’s improper conduct was significant and supports
the result in Pabst.

Prosecutorial misconduct is a real problem. Courts certainly must
keep it from causing juries to convict the innocent; I do not suggest that
there are easy answers to that problem. But we need not stretch a
provision governing lawyer ethics well beyond its words to do so0.'*’

V. CONCLUSION

Witness credibility is a key issue in most trials. Jurors deserve the
full benefit of good advocacy for our adversarial system of justice to
succeed. Attorneys should be allowed to address reasonable inferences
about witness credibility based upon the evidence presented, along with
all of the other issues in the case. Pabst’s contrary teaching should be
rejected—and a very recent case may indicate a move in that direction.

134. See supra notes 23-30 and 42—45 and accompanying text.

135. A full discussion of prosecutorial misconduct is well beyond the scope of this Article.
There are at least two treatises devoted exclusively to the law of prosecutorial misconduct. See
BENNETT L. GERSHMAN, PROSECUTORIAL MISCONDUCT (2d ed. 2007); JOSEPH L. LAWLESS,
PROSECUTORIAL MISCONDUCT (3d ed. 2003).
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In July 2008, in State v. Scaife,"® the court said that a prosecutor should
be allowed to “explain[] to the jury what it should look for in assessing
witness credibility, especially when the defense has attacked the
credibility of the State’s witnesses.”"*” For the reasons discussed in this
Article, however, a prosecutor’s ability to make arguments about
credibility should not be limited to cases in which the defense has
launched its own credibility attack.

Before ending this criticism of Pabst, I would like to make a couple
of personal comments. After all, this closing argument is not subject to
the rules applicable to trials in Kansas. First, the views I have expressed
in this Article are my own personal views, not the views of a judge
deciding a specific case. I am a member of the Kansas Court of Appeals,
an intermediate appellate court. Clearly, my court is bound to follow the
precedents of the Kansas Supreme Court, and I will do so. Second, I
note that the author of the Pabst opinion, now-retired Justice Fred N. Six,
once requested thoughtful criticism of the court’s opinions on the pages
of this very law review.'”® I have great respect for Justice Six and the
other present and former members of the Kansas Supreme Court. We all
miss the boat from time to time,"® however, and I hope that this article
may convince its readers that the Pabst case was one of those times.

I have criticized the Pabst opinion in a series of annual legal-ethics
seminars each year since the decision was announced. When the editors
of the Kansas Law Review invited me to contribute to this Kansas issue, I
felt that it was time to take Justice Six’s invitation and set out in print my
criticisms of Pabst. 1 leave it to the reader to decide whether my case
was convincing.

136. 186 P.3d 755 (Kan. 2008).

137. Id. at 763.

138. Fred N. Six, 4 Request for Thoughtful Criticism, 41 KAN. L. REV. 655 (1993).

139. For one of my misses as a district judge, consider the case of Owen Lumber v. Chartrand. 1
was initially reversed by a unanimous panel of the Kansas Court of Appeals, which concluded that I
had misinterpreted a statute. 998 P.2d 509 (Kan. Ct. App. 2000). When the Kansas Supreme Court
granted review, I assumed that some member of that court agreed with me, but that court soon added
its own unanimous ruling that my interpretation had been wrong. 14 P.3d 395 (Kan. 2000). My
ruling on remand gave effect to a statutory amendment intended to impact the case, but the Kansas
Supreme Court unanimously concluded that doing so violated due process rights and reversed again.
73 P.3d 753 (Kan. 2003). On the second remand, | finally reached the merits of the case and was
affirmed, 157 P.3d 1109 (Kan. 2007), though even then the Kansas Supreme Court did not agree
with all of my legal conclusions. /d. at 1115. [ can assure you that I tried to get it right at each
stage. But it’s also clear that having someone else take a second look often can be helpful.



