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The unique political status of First Nations People, the evolution of Indig-
enous policy, and the judicial framework for the establishment of the sover-
eignty and rights of self-determination of Indigenous People in the United States
are critical reference points for the development of social policy in First Nation
communities. The availability of economic resources in communities with suc-
cessful Indigenous gaming ventures creates unique opportunities for the devel-
opment of social policy and programs. The author argues that given the history
of systemic oppression of Indigenous People through federal policy and judicial
decisions, the need for strength-based approaches which empower First Nations
People are especially critical in overcoming the legacy of colonial oppression
Indigenous communities have endured in the United States.

Preface
Recognition of the colonization of the Indigenous or First Nations People
of the United States and the subsequent “linguistic imperialism” which replaced
the way in which Indigenous People defined themselves, to being defined by
their oppressor, is acknowledged by my decision to use the terms Indigenous
People and First Nations People interchangeably throughout this essay. The
terms American Indian, Native American and Indians of North America are in-
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accurate and confusing labels, increasingly recognized as “counterfeit identi-
ties” that subjugate the rights of First Nations People to define their identity
(Yellow Bird 1999) but terms which remain embedded in the psyche of aca-
demic culture, library cataloging systems and in popular press.

Introduction

The unique political status of First Nations Peoples, the evolution of Ameri-
can policy towards Indigenous Nations, and the judicial framework for the es-
tablishment of the sovereignty of Indigenous Peoples in the United States are
critical reference points for the development of social policy in First Nations
communities. Unlike ethnic minority groups in the United States, Indigenous
People have specific legal rights stemming from their political status as First
Nations People, as well as distinctly defined cultures and in most cases a feder-
ally recognized land base or territory. The moral and legal responsibility of the
federal government and some state governments to First Nations People is based
on this status (Deloria and Lytle 1984; Spicer 1992; Weaver 1998).

The empowerment of Indigenous People is essential in overcoming the crip-
pling 500-year legacy of colonial oppression and genocidal attempts Indigenous
People have endured. Although discussed less frequently than the Holocaust in
Europe, the genocide efforts that accompanied European expansion in the Ameri-
cas best describes the population, social, cultural, biological and psychological
collapse that would follow (Duran and Duran 1998, Thornton 1998, Weaver
1998). The need for practice approaches which build on the strengths of and
that recognize the resilience of Indigenous People, as well as the informal net-
works that have sustained these communities in the face of overwhelming odds
is crucial in this process of empowerment.

Whether the siege on the Indigenous People of the Americas has been ended,
temporarily or permanently, remains to be seen as we enter the new millennium.
In 1988, Congress passed legislation which restricted pre-existing and exclusive
rights regulating Indigenous gaming held by tribes pursuing economic develop-
ment. This legislation regulates Indigenous gaming, thus infringing upon the
sovereignty of these nations by giving states a role in the regulation of this in-
dustry (Jolly 1997, Porter 1998). The availability of financial resources in tribes
with profitable Indigenous gaming enterprises creates incredible opportunities
for making fundamental shifts in the ways in which the human needs of Indig-
enous People are met. Proceeds from Indigenous gaming activities can be used
to fund the social welfare, educational and health needs of First Nations People
and to generate income for the members of those tribes who distribute per capita
payments (McCain 1994, Jolly 1997). The proceeds generated by Indigenous
gaming are being used to build tribal infrastructures, which include homes,
schools, health facilities and roads (McCain 1994). As the meager federal bud-
get for First Nations programs decline and basic needs continue to remain unmet,
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the value of resources generated by gaming becomes clear (Jolly 1997).

The success of tribes who have pursued gaming as a form of economic
development is significant. Perhaps more compelling is that for the first time,
tribal governments have the opportunity to determine, with their constituencies,
- the critical unmet needs within these communities, the approaches to be used in
meeting these needs and most importantly, the resources to address these needs.
The opportunity to plan and develop innovative approaches for the delivery of
relevant and culturally sensitive social services is a luxury tribes have not expe-
rienced but is essential to empowerment-based social work. There is also a real
danger of adopting models which have historically been used in the oppression
of Indigenous People, given this is the only reality known.

The “strengths perspective” maintains that the focus of the helping process
in social work should be the strengths and resources of people and their environ-
ment, rather than their problems and pathologies (Chapin 1995). Deficit, dis-
ease and dysfunction metaphors are deeply rooted in social work, and the focus
of assessment has “continued to be, one way or another, diagnosing pathologi-
cal conditions” (Rodwell 1987). Given the history of Indigenous People in this
nation, the need for social workers committed to social justice and approaches
that empower First Nations People is critical.

The intent of this article is to advocate for the right and need of First Na-
tions People to develop social policy and programs using economic resources
generated by Indigenous gaming. This author argues that given the history of
federal policy and judicial decisions impacting Indigenous Peoples, the need for
strength-based approaches, which empower First Nations People, is especially
critical in protecting First Nations’ rights to sovereignty and self-determination.
This author has chosen to use the descriptors Indigenous Peoples and First Na-
tions People to advance the discussion of decolonization and the profound im-
pact of language in subjugating peoples and perpetuating counterfeit identities
(Adams 1995, Yellow Bird 1998).

History Unknown is History Repeated: A Brief Overview of Federal Policy
and Judicial Decisions

How do we make permanent the understanding that First

Nations People are political entities? We are more than just

unique little cultures. We are tired of educating the

Congress and the government about this basic relationship.
(LaDonna Harris, 1986)

The sheer volume of political, legal and historical precedents, as well as
continued debates and attacks on the sovereignty, trust status and self-gover-
nance of tribal governments exacerbates the study of Indigenous policy. There
are at least 371 ratified treaties between the United States and tribal govern-
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ments recognizing the full sovereign status of Indigenous People. On the issue
of self-governance alone, there are presently more than 5,000 federal statutes
and 558 Nations to which these statutes are applied, both of which must be
considered in exercising this element of sovereignty (Churchill 1994).

Contact between the Indigenous People of North America and the Euro-
pean colonial powers set into motion a 500-year cycle of destruction that would
wreck havoc on the First Nations People of this continent, their cultures and
homelands. Traditionally, the Indigenous Nations of this continent were en-
tirely autonomous and self-regulating, having perfected highly complex and
sophisticated government forms long before the European invasion of the hemi-
sphere (Schuskey 1970, Sales 1990). The impact of policies of social control,
which emphasized subjugation and indoctrination of First Nations People, nearly
annihilated Indigenous People, their cultures and the social structures of these
sovereign nations.

Most population estimates indicate that between 95 percent and 99 percent
of the Indigenous population was wiped out between 1500 and 1900 (Dobyns
1984, Sales 1990, Thomton 1998, Weaver 1998) and was primarily due to the
lack of Indigenous resistance to European pathogens and disease. Slavery, dis-
ease, introduction of alcohol, warfare and the federal policies of forced removal
from traditional lands all contributed to the devastation of First Nations popula-
tions (Weaver 1998).

Legitimizing Oppression

The model of the colonization and genocide of Indigenous People in North
America would be legitimized by religious and political institutions, codified
into laws and generally upheld by the courts of the colonial powers. The Doc-

~ trine of Discovery, issued by the papacy, would declare the right of Christians to
claim title to new lands, subject only to the willingness of the original inhabit-
ants to sell their lands to the discoverer (Deloria 1984). The discovery doctrine
was the internationally accepted standard by which the competing nations of
Europe established and recognized spheres of influence in the New World
(Kronowitz 1985) and would provide the basis for the treaty making period and
for the establishment of a foundation for the recognition of tribal sovereignty.
This doctrine, modified to fit the internal, domestic law of the United States, has
been the primary conceptual focus for all subsequent federal Indian law (Deloria
1984).

In 1789, under the new Constitution, Congress would be delegated exclu--
sive power to regulate commerce with foreign nations, among the states and
with “Indian tribes.” The basis for federal power over tribes is defined in the
Indian Commerce Clause, the Property Clause and the Supremacy Clause within
the Constitution. Federal preemption of state authority in issues related to First
Nations People, Federal authority over Indigenous affairs and control of trust
lands, and the establishment of the Constitution and the Laws of the United
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States as the supreme law of the land are contained in these clauses. Under
federal “Indian Control Law,” Indigenous People possess the full attributes of
sovereignty, less those powers relinquished by treaty and statute (Porter 1998).
The sovereignty of tribes provides Indigenous People the authority to exercise
control over members, their territory and their economic enterprises (Jolly 1994).

In spite of Indigenous sovereignty, legal sanction for the colonization of
Indigenous Peoples and the appropriation of their homelands has been codified
Jjudicially. Three early Supreme Court cases addressed the political relationship
between Indian tribes, the federal government and the states: Joinson v. Mcln-
tosh, Cherokee Nation v. Georgia and Worcester v. Georgia. Indigenous Peoples
seeking redress from the federal courts would find little remedy for the appro-
priation of their homelands or protection of their rights. Reasoning that the
discovery of the New World gave the Europeans ownership of Indian lands, in
Johnson v. McIntosh (1823), the Courts held that the federal government had an
exclusive right to acquire Indian lands. Thus, the United States Government
could extinguish the title and any First Nation rights to traditional homelands.
The Court recognized the Indians’ right to occupancy; nevertheless, it held that
this right was subject to the ultimate authority of the United States.

In 1827, the Cherokee tried to resist the forced removal by adopting a writ-
ten constitution modeled after the United States system and by organizing them-
selves as an independent nation. The Georgia legislature annulled the constitu-
tion, extended state sovereignty over the Cherokee and ordered the seizure of
tribal lands in 1828. The discovery of gold within the Cherokee Nation in 1829
sealed the fate of the Cherokee, eventually leading to their forced removal dur-
ing the Trail of Tears. In Cherokee Nation v. Georgia (1831), the Cherokee
Nation attempted to bring an original action in the Supreme Court to enjoin the
state of Georgia from dividing up the tribe’s land among the different counties
in the state and questioning the constitutionality of the application of Georgia
state law to them. The Court found that it lacked original jurisdiction because
the tribe was neither a state nor a foreign nation but instead a “domestic depen-
dent nation”.

In Worcester v. Georgia (1832), the Court held that the federal government
had exclusive control over Indian affairs and that the states were powerless over
tribes, thus maintaining the sovereignty of tribes. The Court maintained that the
United States assumed a protectorate responsibility for the Cherokee and other
tribes that gave it some authority over Indian affairs. President Andrew Jackson,
who as a general led the expedition against the Seminole in Spanish Florida in
1818, had little sympathy for the Cherokee and ignored the Supreme Court rul-
ing, determined to seize and open up Cherokee lands for settlement. President
Jackson’s refusal to enforce the court’s decision cleared the way for the Georgia
legislature to authorize the survey and sale of Cherokee lands by a state lottery
(Gibson 1980).

A series of court decisions, reinterpreting the discovery doctrine and defin-
ing the federal responsibilities for tribes would find the Court retreating from
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earlier recognition of the sovereign status and rights of self-determination of
Indigenous People. In Lone Wolf v. Hitchcock, the Courts would maintain that
Indigenous sovereignty was destroyed by European discovery and therefore,
subject to federal authority (Brewer 1995). Decisions such as these would lay
the foundation for the assertion of the plenary power of Congress over tribes, a
power which critics argue is wholly unconstitutional (Kronowitz 1987).

The precedent of these cases in justifying the appropriation of Indigenous
homelands and natural resources are continually cited as the legal basis for con-
temporary court cases challenging the sovereignty and rights of First Nations
People, but perhaps more importantly, provide evidence of the extent to which
federal policy and the judiciary have been willing to go in usurping Indigenous
rights, homelands, resources and sovereignty.

Federal policies emphasizing the isolation and removal of Indigenous People
were driven by the greed for Indigenous lands and often upheld by the Courts.
Progressive diminution of tribal lands and the exile of First Nations People to
remote western wilderness regions had very well accommodated national goals
and citizen land needs for the first half of the nineteenth century (Gibson 1980).
However, this was not enough, as the unfulfilled land desires of white settlers
forced the federal government to open reservations up for settlement as well.
White reformers, known as “Friends of the Indian,” conceived a plan for the
allotment of lands, terminating tribal ownership of land by partitioning reserva-
tions, and assigning each tribal member a 160-acre allotment, known as the
General Allotment or Dawes Act of 1887 (Gibson 1980).

In 1500, First Nations People held three billion acres of land and resources,
which were successively reduced by conquest, seizure, treaty, and statute under
the General Allotment Act. These “Friends” succeeded in reducing Indigenous
land holdings from 138 million acres in 1887 to 48 million in 1934, opening up
an additional 90 million acres to white homesteaders. American policy toward
First Nations People has consistently revolved around the same theme of power
and privilege; how can we (the superior, enlightened, Christian people) help
destroy them (the inferior, uncivilized, pagan people) in such a way as to elimi-
nate our problem? (Porter 1998). Land holdings were slashed by almost one-
third and the total value of Indigenous land holdings was reduced by over 80
percent (Getches 1993). Hoping to “civilize the Indians,” whites imposed pri-
vate ownership of property and encouraged farming and therefore undermined
the social structure and cultural identity of tribes and reduced current Indig-
enous land holdings to less than 4 percent of the continental United States
(Kronowitz 1987). Stripped of their aboriginal lands and deprived of their tradi-
tional governmental, social and cultural institutions, First Nations People were
thrown into cultural and economic poverty (Porter 1998).

The Wheeler-Howard Bill (Indian Reorganization Act—IRA) of 1934 re-
placed the policy and failures of forced assimilation reflected in the Allotment
Act. This legislation guaranteed Indigenous People the right to practice their
traditional religions, which had been banned by federal administrative rules and






