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There are seven sins in the world: Wealth without work, Pleasure without conscience,
Knowledge without character, Commerce without morality, Science without
humanity, Worship without sacrifice, and Politics without principle.

Mahatma Gandhi (1869-1948)
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Dedication

For Shera and Her Generation,

That They Are Not Scourged by Poverty, Extremism, or a Clash of Civilizations,
But Rather Blessed by Peace through Sustainable Trade and Development.

And for the Glory of God.
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is a member of the State Department’s Speaker Program.

Raj is a Harvard Law School graduate (1989, Cum Laude), where he wrote his first book
— Perspectives on Risk-Based Capital (1989) — as a third-year J.D. student. As a Marshall
Scholar (1984-1986), Raj earned two Master’s degrees, from the London School of
Economics (LSE, 1985) in Economics, and from Oxford (Trinity College, 1986) in
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trilogies: on stare decisis in International Trade Law; the failed Doha Round of multilateral
trade negotiations; and India’s trade law and policy. He has written 13 books. They include
International Trade Law: A Comprehensive Textbook (5" edition, 2019, 4 volumes)
www.dropbox.com/s/78sagrsm4g30k4g/R%20Bhala%20Book%20Launch.mp4?dl=0),
which is one of the world’s leading references and has been used at over 100 law schools
world-wide, plus the first treatise on GATT in nearly 50 years, Modern GATT Law (2"
edition, 2013, 2 volumes). His monographs, Trade War: Causes, Conduct, and
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Preface

Dating to 1993, this E-Textbook is based on 32 years of research and teaching around the
world. So, it aims to provide students, scholars, and practitioners around the world with a
world-class reference — for free. All eight Volumes of the E-Textbook are available Open
Access.

These Volumes may be used as a set, in sequence, as | do in my International Trade Law
and Advanced International Trade Law courses, covering Volumes 1-4 and 5-8,
respectively. Or, one of them may be assigned as a stand-alone VVolume for a specialty
course or seminar, such as Volume Four for a class on Trade and National Security,
Volume Seven for a class on FTAs, or Volume Eight for a class on Trade and Development.
Or, any one or more of them may be used for research papers, articles, and books on
subjects that implicate multiple Volumes. The only constraint on how the E-Textbook is
read is the imagination of the reader. As trade negotiators sometimes say, the “geometry is
variable.”

The five previous Editions of this work were published by Michie (1% Edition, 1996),
LexisNexis (2" Edition, 2001, 3 Edition, 2008, and 4™ Edition, 2 Volumes, 2015), and
Carolina Academic Press (5™ Edition, 4 Volumes, 2019). All were available as a hard copy,
and eventually as an electronic book, or “e-book.” An earlier Edition was translated into
Vietnamese.

The prior Editions, whether print or electronic, became ever-more expensive. Since its 1%
Edition, and particularly since its 5" Edition, printing costs increased dramatically.
Publishers went out of business or were merged into other publishers. (Sadly, many of my
editors, who were my friends, lost their jobs.) Contemporaneously, in a world of curt social
media communications, patience for thick books decreased. As the endurance of attention
spans diminished, bottom-line answers mattered more than cognitive reasoning processes.
Authors were pressured to jam more material into less space, and convey all of it faster.

These trends — adversely affecting both the supply and demand curves for lengthy,
conventionally published, law school teaching materials — increasingly impeded access to
the previous Editions. That was especially true for students of modest means in America
and across the world. The cost of those materials became a non-de minimis element in
calculating student indebtedness to earn a law degree. Some students could not afford to
take my International Trade Law and Advanced International Trade Law courses. Others
cobbled together resources, borrowed or shared the book, or made do with old editions. All
the while, good teachers, seeking to be good shepherds, cared about serving their students
with instructional materials exceed their teachers.

Thanks to the University of Kansas, School of Law, Wheat Law Library, and its Director,
Professor Chris Steadham and Team, the problem of rising supply costs is solved. All
eight Volumes of this 6! Edition are published by the Library. Thanks also to Marianne
Reed, Digital Publishing and Repository Manager, KU Libraries. Because of her, they
may be downloaded from KU ScholarWorks quickly and easily at zero cost. No student,
teacher, scholar, or practitioner is left behind for want of eight PDF files.
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Likewise, all relevant primary and secondary source documents are freely available on the
Library’s International Trade Law Research & Study Guide Web page
(https://guides.law.ku.edu/intltrade). Not one dollar or dirham, riyal or rupee need be spent
on paying for a Documents Supplement.

As for demand, no background in the subject matter is presumed. What is required is
intellectual curiosity about the subject, an open-hearted willingness to fall ever-more in
love with it — and, yes, patience. Learning the subject pays off handsomely, both in
professional and personal returns. What also is needed is an appreciation for the reality that
the boundaries of the subject continue to widen, its theory and practice continue to deepen.
There is a canon, a common core that is the language for a common dialogue. Yet, this
canon evolves.

Accordingly, the 1996 single-volume 1% Edition of this work was 1,450 pages. The work
has grown with the 30 years’ worth of developments in the field, avoiding trade-offs that
disrespect its controversies and grandeur. The eight Volumes of this 6" Edition span
approximately 6,666 pages. The Volumes are organized thematically into 188 Chapters,
thus averaging 36 pages per Chapter.t A cursory nutshell (summarizing assorted topics),
or a slender work on one aspect of the field (e.g., the WTQ), have their place. But they
can take a reader only so far. This E-Textbook embraces a different challenge: take all
readers further.

1 Volume One (Interdisciplinary Foundations), 753 pages, 25 Chapters; Volume Two (Fundamental
Multilateral Obligations), 885 pages, 28 Chapters; Volume Three (Customs Law), 440 pages, 16 Chapters;

Volume Four (National Security), 1,089 pages, 25 Chapters; Volume Five (Remedies), 1,085 pages, 33
Chapters; Volume Six (Special Sectors), 628 pages, 16 Chapters; Volume Seven (Free Trade Agreements,
Labor, and Environment), 1,196 pages, 30 Chapters; and Volume Eight (Growth,
Development, and Poverty), 590 pages, 15 Chapters. (Please note page counts are approximate.)
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AANZFTA ASEAN-Australia-New Zealand Free Trade Agreement

AB WTO Appellate Body

AB InBev Anheuser-Busch InBev SA/INV

ABA American Bar Association

ABI Automated Broker Interface

ACA America Competes Act of 2022,
i.e., America Creating Opportunities for Manufacturing, Pre-
Eminence in Technology, and Economic Strength Act of 2022,
sometimes abbreviated as COMPETES Act
(House of Representatives bill)

ACDB WTO Accession Commitments Data Base

ACFTA African Continental Free Trade Area

(AfCFTA) (entered into force 30 May 2019, operational 7 July 2019,
with staged implementation on 1 January 2021 and
concluding with full implementation by 2030)

ACFTU All China Federation of Trade Unions

ACI Anti-Coercion Instrument
(EV)

ACP African, Caribbean, and Pacific

ACS Automated Commercial System

ACTRAV Bureau for Workers’ Activities
(ILO)

ACWL Advisory Center on WTO Law

AD Antidumping

AD Agreement WTO Antidumping Agreement
(Agreement on Implementation of Article VI of the General
Agreement on Tariffs and Trade 1994)

ADB Asian Development Bank

Additional Protocol Model Additional Protocol
(associated with NPT, CSA)

ADP Automatic data processing

ADR American Depositary Receipt

ADVANCE 2007 Advance Democratic Values, Address Non-democratic

Democracy Act Countries and Enhance Democracy Act

AECA Arms Export Control Act of 1976

AEO Authorized Economic Operator

AEOI Atomic Energy Organization of Iran

AES Automated Export System

AFA Adverse Facts Available

AfCFTA African Continental Free Trade Area
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(1% meaning)

(ACFTA)

AfDB African Development Bank

AFIP Administracion Federal de Ingresos Publicos
(Argentina, Federal Public Revenue Administration)

AFL-CIO American Federation of Labor-Congress of Industrial
Organizations

AFP Agence France-Presse

AFR Application for Further Review
(U.S. CBP)

AFTA ASEAN Free Trade Area

AG Aktiengesellschaft

(company incorporated in Austria, Germany, or Switzerland,
limited by share ownership, the shares of which are tradeable
on a stock market)

Ag
(2" meaning)

Agriculture

AGOA

2000 African Growth and Opportunity Act

(1% meaning)

AGOA Il included in 2002 Trade Act

AGOA Il 2004 African Growth and Opportunity Acceleration Act
Agriculture WTO Agreement on Agriculture

Agreement

(Ag Agreement)

Al Artificial Intelligence

Al
(2" meaning)

Avian Influenza

AID

U.S. Agency for International Development

AlG American Insurance Group
AllS American Institute for International Steel
AIKSCC All India Kisan Sangharsh Coordination Committee
AIM Aluminum Import Monitoring system
(U.S. DOC)
AlO Aerospace Industries Organization
(Iran)
AIOC Anglo Iranian Oil Company
AIPAC American Israel Public Affairs Committee
AlS Automatic ldentification System
(ship location transponder)
AlT American Institute in Taiwan
ALADI Latin American Integration Association
(Spanish acronym)
ALBA Bolivarian Alliance for the Peoples of our America
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(1% meaning)

ALD atomic layer deposition (production tools)

ALJ Administrative Law Judge

ALOP Appropriate Level Of Protection

ALT Alternate
(alternate proposed text)

AMA American Medical Association

AmCham American Chamber of Commerce

AMEC Advanced Micro-Fabrication Equipment Inc.
(China)

AMI Credit Advanced Manufacturing Investment Credit
(U.S. 2022 CHIPS Act)

AMIS Agricultural Market Information System

AMPS Acrylamido tertiary butyl sulfonic acid

AMS Aggregate Measure of Support

AMS

Agriculture Marketing Services

(2" meaning) (USDA)

ANAD National Association of Democratic Lawyers
(Mexico)

ANZCERTA Australia-New Zealand Closer Economic Relations Trade
Agreement
(CER)

ANZUS 1951 Australia, New Zealand, United States Security Treaty

(ANZUS Treaty)

AoA WTO Agreement on Agriculture

AOG All Other Goods

AOR All Others Rate

APA 1946 Administrative Procedure Act
(U.S))

APEC Asia Pacific Economic Cooperation (forum)

APEP Assistant to the President for Economic Policy
(U.S))

API active pharmaceutical ingredient

APMC Agricultural Produce Marketing Committee
(India)

APNSA Assistant to the President for National Security Affairs
(U.S))

APOC Anglo Persian Oil Company

APTA Asia-Pacific Trade Agreement

APV Annual Purchase Value

AR Administrative Review

ARI Additional (United States) Rules of Interpretation
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ARP Act of 2000 2000 Agricultural Risk Protection Act

ARRA 2009 American Recovery and Reinvestment Act
ARS Advance Ruling System

ASA American Securities Association

(1% meaning)

ASA
(2" meaning)

American Sugar Alliance

ASCM

WTO Agreement on Subsidies and Countervailing Measures
(SCM Agreement)

ASEAN Association of Southeast Asian Nations

ASL Anti-Foreign Sanctions Law

(AFSL) (June 2021 PRC Law blocking compliance with sanctions
against China)

ASM artisanal small mine

ASML Advanced Semiconductor Materials Lithography

(ASML Holding (Netherlands)

N.V.)

ASP American Selling Price

ASPI Australian Strategic Policy Institute

ATAP 1996 Agreement Concerning Certain Aspects of Trade in
Agricultural Products
(1985 U.S.-Israel FTA)

ATC WTO Agreement on Textiles and Clothing

ATISA ASEAN Trade In Services Agreement

ATPA 1991 Andean Trade Preferences Act

ATPDEA 2002 Andean Trade Promotion and Drug Eradication Act

ATT 2014 U.N. Arms Trade Treaty

AU$ Australian Dollar

AUD Australian Dollar

AUKUS September 2021 Australia — United Kingdom — United States
Security Partnership (Trilateral Security Agreement
concerning nuclear submarines and their deployment in Indo-
Pacific region)

AUMF 2001 Authorization for Use of Military Force

AUMF 2002 Authorization for Use of Military Force Against Iraq

(Irag Resolution)

Resolution

Automotive Appendix

Appendix, Provisions Related to the Product-Specific Rules of
Origin for Automotive Goods, to Annex 4-B of USMCA
Chapter 4

AUV Average Unit Value
AV Audio-Visual
AVE Ad Valorem Equivalent

International Trade Law E-Textbook (Raj Bhala, 6™ Edition, 2025)

Volume Two

University of Kansas (KU)
Wheat Law Library



38

AVIC Aviation Industry Corporation of China

B&H Brokerage and handling (costs)

B&O Washington State Business and Occupation Tax Rate
Reduction

BA Bankers Acceptance

BAE British Aerospace Systems Plc

BAMS-D Broad Area Maritime Surveillance-Drone
(U.S. Navy)

BBC British Broadcasting Corporation

BBS Bangladesh Bureau of Statistics

B.C. British Columbia

BCA Border Carbon Adjustment
(Carbon BTA)

BCI Business Confidential Information

bcm billion cubic meters

BCR Blue Corner Rebate
(Thailand)

BDC Beneficiary Developing Country

BDS Boycott, Divestment, and Sanctions

BECA October 2020 Basic Exchange and Cooperation Agreement
(U.S.-India)

belN belN Media Group LLC
(Qatar)

beoutQ be out Qatar
(Saudi Arabia)

BEPS tax Base Erosion and Profit Sharing

Berne Convention

1886 (1971) Berne Convention for the Protection of Literary
and Artistic Works

(1% meaning)

BFA Banana Framework Agreement

Bhd Berhad

(BHD) (publicly limited company, Malaysia)

BIA Best Information Available
(Pre-Uruguay Round U.S. term for Facts Available)

BILA Bureau of International Labor Affairs

(ILAB) (U.S. DOL OTLA)

BIMSTEC Bangladesh, Bhutan, India, Myanmar, Nepal, Sri Lanka, and
Thailand
(SAARC minus Afghanistan and Pakistan, plus Myanmar
(Burma) and Thailand)

BIS Bank for International Settlements
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BIS Bureau of Industry and Security

(2" meaning) (U.S. DOC)

bis second version (of a text), again, repeat

(3" meaning)

B.1.S.D. Basic Instruments and Selected Documents

BIT Bilateral Investment Treaty

BJP Bharatiya Janata Party
(India)

bn billion

(bln)

BNA Bureau of National Affairs
(International Trade Reporter and International Trade Daily)

BNO British National (Overseas) passport
(Hong Kong)

BOJ Bank of Japan

BOK Bank of Korea

Bolero Bills of Lading for Europe

BOP Balance Of Payments

BOT Balance Of Trade

BP British Petroleum

bpd barrels per day

(b/d)

Brexit British exit, i.e., withdrawal of the U.K. from EU,
effective 31 January 2020,
with transition period ended 31 December 2021,
following 23 June 2016 U.K.-wide referendum

BRI Belt and Road Initiative
(China)

BRICS Brazil, Russia, India, China, and South Africa

BRS Basel, Rotterdam, and Stockholm Conventions

(BRS Conventions) (Three MEAs: 1989 Basel Convention on the Control of
Transboundary Movements of Hazardous Wastes;
1998 Rotterdam Convention on the Prior Informed Consent
Procedure for Certain Hazardous Chemicals and Pesticides
in International Trade; and
2001 Stockholm Convention on Persistent Organic
Pollutants.)

BSE Bombay Stock Exchange

(1% meaning)

BSE Bovine Spongiform Encephalopathy

(2" meaning) (Mad Cow Disease)

BSSAC Beneficiary Sub-Saharan African Country

BSSP Burmese Socialist Program Party
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BTA
(1% meaning)

Bilateral Trade Agreement

BTA
(2" meaning)

2002 Bio-Terrorism Act
(Public Health Security and Bioterrorism Preparedness and
Response Act of 2000)

BTA
(3" meaning)

Border Tax Adjustment

BTD

May 2007 Bipartisan Trade Deal

(1% meaning)

C-4 Cotton Four Countries
(Benin, Burkina Faso, Mali, and Chad)

C&F cost and freight

CAA 1979 Clean Air Act

CA$ Canadian Dollar

CAATSA 2017 Countering America’s Adversaries Through Sanctions
Act

CAC Cyberspace Administration of China

CAD Canadian Dollar

CAFC United States Court of Appeals for the Federal Circuit

CAFTA-DR Central American Free Trade Agreement — Dominican
Republic

CAl January 2021 EU-China Comprehensive Agreement on
Investment

CAIR Council on American-Islamic Relations

CAN Community of Andean Nations

CANACAR Camara Nacional del Autotransporte de Carga

CAOI Civil Aviation Organization of Iran

CAP Common Agricultural Policy

(EV)

CAP
(2" meaning)

Carolina Academic Press

CAPES Centre d’Analyse des Politiques, Economiques et Sociales
(Burkina Faso)

CASA Construcciones Aeronauticas SA
(Spain)

CB citizens band (radio)

CBA collective bargaining agreement

CBAM Carbon Border Adjustment Mechanism

CBC Canadian Broadcasting Corporation

CBD U.N. Convention on Biological Diversity

CBE Commander of the Most Excellent Order of the British
Empire

CBERA 1983 Caribbean Basin Economic Recovery Act
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CBI
(1% meaning)

Caribbean Basin Initiative

CBI
(2" meaning)

Central Bank of Iran

CBO

Congressional Budget Office

(1% meaning)

CBOT Chicago Board Of Trade
CBP U.S. Customs and Border Protection
(“U.S. Customs Service” until 1 March 2003)
CBSA Canadian Border Services Agency
CBTPA Caribbean Basin Trade Partnership Agreement
CcC Cooperative Country
(Argentina)
CCB U.S. Conference of Catholic Bishops
CCC U.S. Commodity Credit Corporation

(USDA)

CCC
(2" meaning)

Customs Cooperation Council
(renamed WCO in 1994)

CCC
(3" meaning)

Commerce Country Chart

(1% meaning)

CCERS Certain cold flat-rolled steel

CCHT Center for Countering Human Trafficking
(U.S. DHS)

CClI Competition Commission of India

CClI
(2" meaning)

Countervailing Currency Intervention

CCL

Commerce Control List

(1% meaning)

CCMC Communist Chinese Military Company
CCP Chinese Communist Party
(or CPC, Communist Party of China)
CCPA U.S. Court of Customs and Patent Appeals
(abolished 1982; transfer to Federal Circuit)
CCS Carbon Capture and Storage
CDC U.S. Centers for Disease Control and Prevention

CDC
(2" meaning)

Canadian Dairy Commission

CDC
(3" meaning)

Chilean Distortions Commission

CDM

Clean Development Mechanism

CDS

credit default swap

CDSOA

2000 Continued Dumping and Subsidy Offset Act
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(1% meaning)

(Byrd Amendment)
CE Conformité Européenne
(EV)
CEA Council of Economic Advisors
(U.S)
CEC Commission for Environmental Cooperation
(NAFTA)
CEMAC Communauté Economique et Monétaire de I’ Afrique Centrale
CEMS Continuous Emission Measurement System
(EU CBAM)
CENTCOM United States Central Command
CEO Chief Executive Officer
CEP Constructed Export Price
CEPA India-UAE Comprehensive Economic Partnership Agreement

CEPA
(2" meaning)

Japan-U.K. Comprehensive Economic Partnership Agreement

CEPR

Center for Economic and Policy Research

(1% meaning)

CER Australia-New Zealand Closer Economic Relations Trade
Agreement
(ANZCERTA)

CET Common External Tariff

CETA Comprehensive Economic and Trade Agreement

CFC Controlled Foreign Corporation

CFCRL Federal Conciliation and Labor Registry Center
(Spanish acronym, Mexico)

CFE Comision Federal de Electricidad
(Mexico)

CFIUS Committee on Foreign Investment in the United States

CFO Chief Financial Officer

C.F.R. Code of Federal Regulations

CFR
(2" meaning)

Council on Foreign Relations

CGE

Computable General Equilibrium

(CHIP 4 Alliance)

CGLO Central Government Liaison Office
(China)

CGTN China Global Television Network

CH Order of the Companions of Honor

CHF Swiss Francs

CHIP 4 U.S., Japan, Korea, and Taiwan

(forum concerning semiconductor chips)
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CHIPS Clearing House Interbank Payment System

CHIPS Act 2022 Creating Helpful Incentives to Produce Semiconductors

(CHIPS for America | Act

Act)

CIA U.S. Central Intelligence Agency

CIC Citizenship and Immigration Service for Canada

CIDE Contribution of Intervention in the Economic Domain
(Brazil)

CIF Cost, Insurance, and Freight

(c.i.f)

Cll Confederation of Indian Industry

CIP Chhattisgarh Industrial Program
(India)

CISADA 2010 Comprehensive Iran Sanctions, Accountability, and
Divestment Act

CISG Convention on Contracts for the International Sale of Goods
(U.N))

CIT U.S. Court of International Trade
(New York, N.Y.)

CITA U.S. Committee for Implementation of Textile Agreements

CITES 1973 Convention on International Trade in Endangered
Species of Wild Fauna and Flora

CITT Canadian International Trade Tribunal

CJ Commodity Jurisdiction

CKD Complete knock down

cm centimeter

CMAA Customs Mutual Assistance Agreement

CME Chicago Mercantile Exchange

CMI Comité Maritime International
(IMO)

CMIC Chinese Military Industrial Complex Company

CMM Conservation Management Measures

CMO Common Market Organization
(EV)

CNCE Commission Nacional de Comercio Exterior
(Argentina)

CNL Competitive Need Limitation

CNOOC China National Offshore Oil Corporation

CNPC China National Petroleum Corporation

CNY Chinese Yuan

CO2 Carbon Dioxide
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CO2e Carbon Dioxide equivalent

CoA WTO Committee on Agriculture

CoA-SS Special Session of WTO Committee on Agriculture

COBRA Consolidated Omnibus Budget and Reconciliation Act
(multiple years)

COCOM Coordinating Committee on Multilateral Export Controls

COFINS Civil Service Asset Formation Program Contribution
(Brazil)

COFINS-Importation | Contribution to Social Security Financing Applicable to
Imports of Goods or Services
(Brazil)

COGS Cost of Goods Sold

COMAC Commercial Aircraft Corporation of China Ltd.

COMESA Common Market for Eastern and Southern Africa

CONNUM Control Number

COO Certificate of Origin

(1% meaning)

COO Country of Origin

(2" meaning)

COO Chief Operating Officer

(3" meaning)

COOL Country of Origin Label

COP Conference of the Parties

(1% meaning)

COP Cost of Production

(2" meaning)

CORE corrosion-resistant steel

COSs Circumstances of Sale
(dumping margin calculation adjustment)

COSCO Chinese Ocean Shipping Company

COVAX COVID-19 Vaccines Global Access

COVID-19 Corona Virus Disease
(coronavirus)

CPA Certified Public Accountant

(1% meaning)

CPA Coalition Provisional Authority

(2" meaning) (Irag-U.S.)

CPC Caspian Pipeline Consortium

(1% meaning)

CPC U.N. Central Product Classification list

(2" meaning)

CPC Communist Party of China
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(3" meaning)

(or CCP, Chinese Communist Party)

CPEC China-Pakistan Economic Corridor

CPSC U.S. Consumer Product Safety Commission

CPTPP Comprehensive and Progressive Agreement for Trans Pacific
Partnership
(entered into force 30 December 2018, informally called TPP
11)

CPV Communist Party of Vietnam
(or VCP, Vietnamese Communist Party)

CQE Certificate of Quota Eligibility

CRO WTO Committee on Rules of Origin

CROC Revolutionary Confederation of Laborers and Farmworkers
(Mexico, Spanish acronym)

Crop Year 2001 Act Crop Year 2001 Agricultural Economic Assistance Act

CRPF Central Reserve Police Force
(India)

CRRC China Railway Rolling Stock Corporation

CRS Congressional Research Service

CRTC Canadian Radio-Television and Telecommunications
Commission

CSA Comprehensive Safeguards Agreement
(associated with NPT)

CSCL China Shipping Container Lines

CSl Container Security Initiative

CSIS Center for Strategic and International Studies
(Washington, D.C.)

CSMS Cargo Systems Messaging Service
(CBP)

CSP Conferences of States Parties

(1% meaning)

CSP Certificate of Supplementary Protection

(2" meaning) (CETA)

CSPV Crystalline Silicon Photovoltaic cells, modules, laminates, and
panels
(solar panels)

CSRC China Securities Regulatory Commission

CTA Central Tibetan Administration

CTC Change in Tariff Classification

CTCSC Customs Tariff Commission of the State Council
(China)

CTD WTO Committee on Trade and Development

CTESS WTO Committee on Trade and Environment in Special
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Session

CTF Customs and Trade Facilitation

CTH Change in Tariff Heading

CTHA WTO Chemical Tariff Harmonization Agreement

CTIL Center for Trade and Investment Law
(India)

CTPA United States — Colombia Trade Promotion Agreement

C-TPAT Customs — Trade Partnership Against Terrorism

(CTPAT)

CTSH Change in Tariff Sub-Heading

CU Customs Union

Customs Valuation WTO Agreement on Customs Valuation

Agreement (Agreement on Implementation of Article VII of the General
Agreement on Tariffs and Trade 1994)

CUFTA Canada — United States FTA

(CUSFTA)

CUSMA Canada — United States — Mexico Agreement
(revised FTA based on August 2017-September 2018
renegotiations, called CUSMA in Canada, USMCA in
America, called CUSMA in Canada, USMCA in America, and
informally called NAFTA 2.0, signed 30 November 2018,
signed again after further renegotiations 10 December 2019,
and entered into force 1 July 2020)

CV Constructed Value

CVA Canadian Value Added

CvD Countervailing Duty

(1% meaning)

CvD Chronic Venous Disorder

(2" meaning)

CVI Chronic Venous Insufficiency

CVID Complete, Verifiable, Irreversible Disarmament

CwpP Circular Welded carbon quality steel Pipe

(1% meaning)

CWP Cooperative Work Program

(2" meaning) (IPEF)

CY Calendar Year

DAHD Department of Animal Husbandry, Dairying, and Fisheries
(India)

DARPA U.S. Defense Advanced Research Projects Agency

DBT U.K. Department for Business and Trade

(established February 2023 via merger of DIT with certain
other government functions)
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(1% meaning)

DCIV Double Cab In Van

DCR Domestic Content Requirement

DCS Destination Control Statement

DDA Doha Development Agenda

DDTC U.S. Directorate of Defense Trade Controls
(Department of State)

DEA Digital Economy Agreement

DeitY Department of Electronics and Information Technology
(MCIT, India)

DEPA Digital Economic Partnership Agreement

(generally)

DEPA
(2" meaning)

June 2020 Digital Economic Partnership Agreement
(Chile, New Zealand, Singapore)

DFEFT

Data Free Flow with Trust

(1% meaning)

DFQF Duty Free, Quota Free

DG Director General
(Director-General)

DGCFMC WTO Director General’s Consultative Framework Mechanism
on the development aspects of Cotton

DGFT Director General of Foreign Trade
(part of Ministry of Commerce, India)

DHS U.S. Department of Homeland Security

DIPAM Department of Investment and Public Asset Management
(India)

DJAI Declaracion Jurada Anticipada de Importacion
(Argentina, Advance Sworn Import Declaration)

DIEM Derechos de Importacién Especificos Minimos
(Argentina, Minimum Specific Import Duties)

DIFMER Difference in Merchandise
(dumping margin calculation adjustment)

DIT Department for International Trade
(U.K)

DIY Do It Yourself

DM Dumping Margin

DM
(2" meaning)

Deutsche Marks

DMA
(1% meaning)

2022 EU Digital Markets Act

DMA
(2" meaning)

Domestic Marketing Assessment

DMZ

De-Militarized Zone
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DNA deoxyribonucleic acid

DNI Director of National Intelligence
(U.S)

DNR Donetsk People’s Republic

DOC U.S. Department of Commerce

DOD U.S. Department of Defense

DOE U.S. Department of Energy

DOJ U.S. Department of Justice

DOL U.S. Department of Labor

DOP 13 September 1993 Israeli-PLO Declaration of Principles on
Interim Self-Government Arrangements
(Oslo I Accord, Oslo I)

DOS U.S. Department of State

DOT U.S. Department of Transportation

DP Dubai Ports

(DPW) Dubai Ports World

DPA 1950 Defense Production Act

(1% meaning) (U.S)

DPA Deferred Prosecution Agreement

(2" meaning)

DPA Data Protection Authority

(3" meaning) (India)

DPCIA 1990 Dolphin Protection Consumer Information Act
DPP Dialogue on Plastic Pollution and Environmentally
Sustainable Plastics Trade

(WTO)

DPRK Democratic People’s Republic of Korea
(North Korea)

DRAM Dynamic Random-Access Memory

DSM Dispute Resolution Mechanism
(JCPOA)

DRAMS Dynamic Random-Access Memory Semiconductor

DRC Democratic Republic of the Congo

DSB WTO Dispute Settlement Body

DSM Dispute Settlement Mechanism

DST Digital Sales Tax,
Digital Services Tax

DSU WTO Dispute Settlement Understanding
(Understanding on Rules and Procedures Governing the
Settlement of Disputes)

DTA Digital Trade Agreement

DUP Democratic Unionist Party
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(Northern Ireland)

(1% meaning)

DUV deep ultraviolet lithography (systems)
DVD Digital Video Recording

E3 Britain, France, and Germany

EA Environmental Assessment

EAA 1979 Export Administration Act

EAC East African Community

EAC
(2" meaning)

East Asian Community

EAC
(3" meaning)

Environmental Affairs Council
(CAFTA-DR, KORUS)

EADS

European Aeronautic Defense and Space Company NV

(1% meaning)

EaEU Eurasian Economic Union

(EAEU)

EAF Electric Arc Furnace

EAGLE Act 2021 Ensuring American Global Leadership and Engagement
Act

EAPA 2015 Enforce and Protect Act
(U.S)

EAR Export Administration Regulations

EBA Everything But Arms

EBOR Electronic On Board Recorder

EBRD European Bank for Reconstruction and Development

EC European Commission

EC
(2" meaning)

European Communities

ECA
(1% meaning)

Economic Cooperation Agreement

ECA
(2" meaning)

Agreement between the Government of the United States of
America and the Government of the Republic of Korea on
Environmental Cooperation

(KORUS)

ECA
(3" meaning)

Export Controls Act of 2018
(part of 2018 NDAA)

ECAT

Emergency Committee for Foreign Trade

ECB European Central Bank

ECC Environmental Cooperation Commission
(1% meaning) (CAFTA-DR)

ECC Extraordinary Challenge Committee

(2" meaning) (NAFTA)
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ECCAS Economic Community of Central African States
ECCN Export Control Classification Number
ECE Evaluation Committee of Experts

(NAFTA)
ECFA Economic Cooperation Framework Agreement
ECG electrocardiogram
ECHR European Court of Human Rights
ECJ European Court of Justice
ECLAC Economic Commission for Latin America and the Caribbean
E-Commerce Electronic Commerce
ECOSOC U.N. Economic and Social Council
ECOWAS Economic Community of West African States
ECRA Export Control Reform Act of 2018

(part of John S. McCain National Defense Authorization Act
for Fiscal Year 2019, i.e., 20199 NDAA)

ECU European Currency Unit
ED Economic Development Administration
(of DOC)
EDBI Export Development Bank of Iran
EDC Export Development Corporation
(Canada)
EDI Electronic Data Interchange
EEC European Economic Community
EEU Eurasian Economic Union
EEZ Exclusive Economic Zone
EFSA European Food Safety Authority
EFTA European Free Trade Association
EGA WTO Environmental Goods Agreement
EHC export health certificate
(U.K)
EIB European Investment Bank
EIF Enhanced Integrated Framework
(formerly “IF,” or “Integrated Framework”)
EIG équipement d’intérét general
(France)
ELLIE Electronic Licensing Entry System
ELS Extra Long Staple (cotton)
EN Explanatory Note
ENAM Electronic National Agricultural Market system
(India)
ENFORCE Act 2015 Trade Facilitation and Trade Enforcement Act
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(TFTEA, TEA)
EO Executive Order
(E.O.) (U.S))
EOBR Electronic On Board Recorder
EP Export Price
EPA Economic Partnership Agreement
(1% meaning)
EPA U.S. Environmental Protection Agency
(2" meaning)
EPI Economic Policy Institute
EPZ Export Processing Zone
ERC End-Use Review Committee
(U.S. DOC BIS, set forth under EAR)
ERP Effective Rate of Protection
E-SIGN Act 2000 Electronic Signatures in Global and National Commerce
Act
ESCS European Steel and Coal Community
ESG Environmental, Social, and Governance
ESL English as a Second Language
ESP Exporter’s Sales Price
(Pre-Uruguay Round U.S. term for Constructed Export Price)
ESPO Eastern Siberia Pacific Ocean
ET Eastern Time
(EST) (Eastern Standard Time)
ETA Employment and Training Administration
(DOL)
ETF exchange traded fund
ETI Act 2000 Extraterritorial Income Exclusion Act
ETIM East Turkistan Islamic Movement
ETP Eastern Tropical Pacific (Ocean)
ETS Emission(s) Trading Scheme (System)
EU European Union
EUR euro
EUSFTA European Union-Singapore Free Trade Agreement
EUC End-User Review Committee
(U.S))
EUV extreme ultraviolet lithography
Eurojust EU agency for judicial cooperation in criminal matters
Europol European Union Agency for Law Enforcement Cooperation
EV Electric Vehicle
Ex-Im Bank U.S. Export-Import Bank
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FACT Act of 1990
(1990 Farm Bill)

1990 Food, Agriculture, Conservation and Trade Act

FAIR Act of 1996
(1996 Farm Bill)

1996 Federal Agricultural Improvement and Reform Act

FAIR Transition and
Competition Act

2021 Fair, Affordable, Innovative, and Resilient Transition
and Competition Act
(proposed BCA legislation)

FAO Food and Agricultural Organization
FAQ Frequently Asked Question
FAR Federal Acquisition Regulation
(U.S))
FAS Foreign Agricultural Service
(of USDA)
FAST Free And Secure Trade
FATA Federally Administered Tribal Areas (Pakistan)
FATF Financial Action Task Force
FBI U.S. Federal Bureau of Investigation
FCC Federal Communications Commission
(U.S)
FCF Fong Chun Formosa Fishery
(Taiwan)
FCIC U.S. Federal Crop Insurance Corporation
(USDA)
FCLRC Federal Conciliation and Labor Registration Center
(Mexico)
FCPA 1977 Foreign Corrupt Practices Act
FCSC Foreign Claims Settlement Commission
(U.S))
FDA Food and Drug Administration
(U.S)
FDI Foreign Direct Investment
FDP Rule Foreign Direct Product Rule

(U.S.)

Federal Circuit

U.S. Court of Appeals for the Federal Circuit
(Washington, D.C.)

Fed. Reg. Federal Register
FEMA Federal Emergency Management Agency
(U.S. DHS)
FEP Fuel Enrichment Plant
(e.g., for UFs at Natanz, Iran)
FERC U.S. Federal Energy Regulatory Commission
FF French Francs
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(1% meaning)

FFI foreign financial institution
FFPO Fines, Penalties and Forfeitures Office(r)
(U.S. Ports of Entry)
FFTJ Fittings, flanges, and tool joints
FGUP State Research Center of the Russian Federation
FICCI Federation of Indian Chambers of Commerce and Industry
FIFA Fédération Internationale de Football Association
Fimea Finnish Medicines Agency
FinCEN U.S. Financial Crimes Enforcement Network
(Department of the Treasury)
fintech financial technology
FIRRMA Foreign Investment Risk Review Modernization Act of 2018
(part of 2018 NDAA)
FIT Feed-in tariff
FLETF Forced Labor Enforcement Task Force
(DHS)
FMCSA Federal Motor Carrier Safety Administration
FMSA 2011 Food Safety Modernization Act
FMV Foreign Market Value

(Pre-Uruguay Round U.S. term for Normal Value)

FMV
(2" meaning)

Fair Market VValue

FMVSS Federal Motor Vehicle Safety Standards
FN4 Entity Footnote 4 Entity
(entity to which Footnote 4 is added to its entry on Entity List)
FOA Facts Otherwise Available
FOB Free On Board
(f.o.b.)
FOP Factors of Production
FOREX Foreign Exchange
FPA Foreign Partnership Agreement
FPC U.S. Federal Power Commission
(predecessor of DOE)
FPGA field programmable gate array integrated circuit
FRAND Fair, Reasonable, and Non-Discriminatory (terms)
FRCP U.S. Federal Rules of Civil Procedure
FRCrimP U.S. Federal Rules of Criminal Procedure
FRE U.S. Federal Rules of Evidence
FRS Fellowship of the Royal Society
FRSA Fellowship of the Royal Society for the Encouragement of

Arts, Manufactures, and Commerce

International Trade Law E-Textbook (Raj Bhala, 6™ Edition, 2025)

Volume Two

University of Kansas (KU)
Wheat Law Library



54

FSA
(1% meaning)

U.S. Farm Services Agency

FSA

Food Safety Agency

(2" meaning) (EV)
FSB Federal Security Service
(Russia)
FSC Foreign Sales Corporation
FSIA Foreign Sovereign Immunities Act of 1976

FSRI Act of 2002
(2002 Farm Bill)

2002 Farm Security and Rural Investment Act

FTA

Free Trade Agreement

FTAA Free Trade Area of the Americas

FTAAP Free Trade Agreement of the Asia Pacific Region
FTC Free Trade Commission

(1% meaning) (NAFTA)

FTC Federal Trade Commission

(2" meaning) (U.S))

FTO

Foreign Terrorist Organization

(1% meaning)

FTSE Financial Times Stock Exchange Group
(“Footsie,” London)
FTZ Foreign Trade Zone

FTZ
(2" meaning)

Free Trade Zone

FY

Fiscal Year

FX Foreign Exchange
G7 (G-7) Group of Seven Industrialized Nations
G8 (G-8) Group of Eight Industrialized Nations
G20 (G-20) Group of Twenty Developed Nations
G33 (G-33) Group of 33 Developing Countries
G&A General and Administrative expenses
GAAP Generally Accepted Accounting Principles
GAFA Google, Apple, Facebook, and Amazon
GAIN USDA FAS Global Agricultural Information Network
GAO U.S. Government Accountability Office
GATB General Agreement on Trade in Bananas (15 December 2009)
GATS General Agreement on Trade in Services
GATT General Agreement on Tariffs and Trade
(GATT 1947 and/or GATT 1994)
GATT 1947 General Agreement on Tariffs and Trade 1947 and all

pertinent legal instruments (Protocols, Certifications,
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Accession Protocols, and Decisions) entered into under it
before entry into force of the WTO Agreement (1 January
1995)

GATT 1994 GATT 1947 plus all pertinent legal instruments (1994
Uruguay Round Understandings and Marrakesh Protocol)
effective with the WTO Agreement (1 January 1995)

GAVI Global for VVaccines and Immunizations

GB Great Britain

GCAM General Commission for Audiovisual Media
(Saudi Arabia)

GCC Global Climate Coalition

(1% meaning)

GCC Gulf Cooperation Council

(2" meaning)

GDP Gross Domestic Product

GDPR General Data Protection Regulation
(EU 2016/679)

GE General Electric

Genocide Convention

1948 U.N. Convention on the Prevention and Punishment of
the Crime of Genocide

GFCI Global Financial Centers Index
Gl Geographical Indication
GILTI Global Intangible Low-Taxed Income
GISAID Global Initiative on Sharing Avian Influenza Data
GL General License
GloMag 2016 Global Magnitsky Human Rights Accountability Act
GM Genetically Modified, Genetic Modification
GMO Genetically Modified Organism
GMT Greenwich Mean Time
GNH Gross National Happiness
GNI Gross National Income
GNP Gross National Product
GOl Government of India
GPA Government Procurement Agreement
(WTO Agreement on Government Procurement)
GPO Government Pharmaceutical Organization
(1% meaning) (Thailand)
GPO Group Purchasing Organization
(2" meaning) (U.S)
GPS Global Positioning System
GPT General Preferential Tariff
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GRI General Rules of Interpretation (of the HS)

GRP Good Regulatory Practice

GSM General Sales Manager

GSP Generalized System of Preferences
(U.S))

GSP+ Generalized System of Preferences Plus
(EV)

GTA Global Trade Atlas

GVWR Gross Vehicle Weight Rating

GW gigawatt

H5N1 Avian Flu (virus)

H&M Hennes & Mauritz AB
(Swedish MNC)

HALE High-Altitude, Long, Endurance unmanned aircraft system
(drone)
(U.S. Navy)

HALEU high-assay, low-enriched Uranium

HCTC Health Care Tax Credit

HDC Holder in Due Course

HDI U.N. Human Development Index

HDPE high-density polyethylene

Helms-Burton Act

1996 Cuban Liberty and Democracy Solidarity (Libertad) Act

HFCAA

2020 Holding Foreign Companies Accountable Act

HFCS High Fructose Corn Syrup
HHS U.S. Department of Health and Human Services
HIPC Highly Indebted Poor Country
HK$ Hong Kong dollar
HKIAC Hong Kong International Arbitration Center
HKMA Hong Kong Monetary Authority
HKSAR Hong Kong Special Administrative Region
HKSE Hong Kong Stock Exchange
HKU Hong Kong University
(University of Hong Kong)
HLED High Level Economic Dialogue
(e.g., U.S.-Mexico)
HM Her (His) Majesty
HMG Her (His) Majesty’s Government
HMT Her (His) Majesty’s Treasury
(U.K)
HNW High Net Worth
HOEP Hourly Ontario Energy Price
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Homeland Security 2002 Homeland Security Act
Act
HPAE High Performing Asian Economy
HPAI High Pathogenic Avian Influenza
HPC High Performance Computer
HPNAI High Pathogenic Notifiable Avian Influenza
HQ Headquarters
HRL Headquarters Ruling Letter
(U.S. Customs Service, CBP)
HS Harmonized System
HSBC Hong Kong Shanghai Banking Corporation
HSBI Highly Sensitive Business Information
HSC Harmonized System Committee
(WCO)
HSI Homeland Security Investigation
(U.S. DHS)
HTS Harmonized Tariff Schedule
HTSUS Harmonized Tariff Schedule of the U.S.
HVAC Heating, Ventilation, and Air Conditioning
1A Import Administration
(1% meaning) (U.S. DOC)
IA Information Available
(2" meaning)
1A Internal Advice
(3" meaning)
IAC Iran Alumina Company
(IMIDRO subsidiary)
IADB Inter-American Development Bank
IAEA International Atomic Energy Agency
IAR Internal Advice Response
(CBP)
IBRD International Bank for Reconstruction and Development
(The World Bank)
IBT International Brotherhood of Teamsters
(1% meaning)
IBT International Business Transactions
(2" meaning)
IC Indifference Curve
(1% meaning)
IC integrated circuit
(2" meaning)
ICs Indigenous Communities
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(Inuit and other indigenous communities)

(1% meaning)

ICAC International Cotton Advisory Committee

ICAO International Civil Aviation Organization
(U.N)

ICBM Intercontinental Ballistic Missile

ICC International Chamber of Commerce

ICC
(2" meaning)

International Criminal Court

ICE

U.S. Immigration and Customs Enforcement

(1% meaning)

ICFTU International Confederation of Free Trade Unions

ICIT Intergovernmental Commission on International Trade
(Ukraine)

ICJ International Court of Justice

ICOR Incremental Capital Output Ratio

ICS Investment Court System

ICSID International Center for the Settlement of Investment Disputes

ICT Information and Communications Technology

ICTS Information and Communications Technology Services

ICTSD International Center for Trade and Sustainable Development

IDB Integrated Database

IDF Israeli Defense Forces

IDP WTO Informal Dialogue on Plastics Pollution and
Environmentally Sustainable Plastics Trade

IE Information Exchange
(MTCR)

IEA International Energy Agency

IEC International Electrotechnical Commission

IEC
(2" meaning)

Importer-Exporter Code
(India)

IEEPA

1977 International Emergency Economic Powers Act

IFD WTO Agreement on Investment Facilitation for Development

IFPMA International Federation of Pharmaceutical Manufacturers and
Associations

IFPRI International Food Policy Research Institute

IFSA 2006 Iran Freedom Support Act

IFTA 1985 United States-Israel Free Trade Implementation Act

IGBA 1970 lllegal Gambling Business Act

IGG itinéraire a grand gabarit

(France)
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IHR International Health Regulations
(WHO)
A International Investment Agreement
IF Institute of International Finance
IIPA International Intellectual Property Alliance
T Indian Institute of Technology
ILAB Bureau of International Labor Affairs
(BILA) (U.S. DOL OTLA)
ILC International Law Commission
ILO International Labor Organization
ILRF International Labor Rights Forum
ILSA 1996 Iran and Libya Sanctions Act
(called ISA after IFSA)
IMC Industrial Metal and Commaodities
IMF International Monetary Fund
IMF Articles Articles of Agreement of the International Monetary Fund
IMIDRO Iranian Mines and Mining Industries Development and
Renovation Organization
IMO International Maritime Organization
(CMI)
IMTDC iron mechanical transfer drive component
INARA 2015 Iran Nuclear Agreement Review Act
INBAR International Bamboo and Rattan Organization
Inc. incorporated
(U.S))
INC Inter-governmental Negotiation Committee
Incoterms International Commercial Terms
(ICC)
INN International Non-proprietary Names
(WHO)
INOVAR-AUTO Incentive to the Technological Innovation and Densification
of the Automotive Supply Chain
(Brazil)
INR Initial Negotiating Right
(1% meaning)
INR Indian Rupee
(2" meaning)
INS U.S. Immigration and Naturalization Service
(reorganized partly into ICE in March 2003)
10 International Organization
IOR Importer of Record
IP Intellectual Property
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IPBES Intergovernmental Science-Policy Platform on Biodiversity
and Ecosystem Studies

IPCC U.N. Intergovernmental Panel on Climate Change

IPEF Indo-Pacific Economic Framework

IPI Tax Tax on Industrialized Products
(Brazil)

IPIC Treaty 1989 Treaty on Intellectual Property in Respect of Integrated

(Washington Treaty)

Circuits

(1% meaning)

IPO initial public offering

IPOA International Plan Of Action

IPOA-IUU International Plan Of Action to Prevent, Deter, and Eliminate
Illegal, Unreported, and Unregulated Fishing
(FAQ)

IPPC 1952 International Plant Protection Convention

IPPR Institute for Public Policy Research

IPR Intellectual Property Right

IPR
(2" meaning)

International Priority Right

IPTV

Internet Protocol Television

IRA
(1% meaning)

U.S. Inflation Reduction Act of 2022

IRA
(2" meaning)

Irish Republican Army
(Provisional Irish Republican Army)

IRC

U.S. Internal Revenue Code

IRENA International Renewable Energy Agency
IRG Iranian Revolutionary Guard Corps
(IRGC) (Islamic Revolutionary Guard Corps)
IRGCN Islamic Revolutionary Guards Corps Navy
(Iran)
IRGC-QF Islamic Revolutionary Guards Corp Quds Forces
(Iran)
IRISL Islamic Republic of Iran Shipping Lines
IRNA Islamic Republic News Agency
(Iran)
IRQ Individual Reference Quantity
IRS U.S. Internal Revenue Service
ISA Iran Sanctions Act of 1996, as amended,
i.e., Iran Sanctions Act of 2012
(formerly ILSA)
ISDS Investor-State Dispute Settlement
ISEAS Institute of Southeast Asian Studies
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(ISEAS-Yusof Ishak Institute, Singapore)

(2" meaning)

ISI Inter-Services Intelligence
(Pakistan)
ISIL Islamic State in the Levant
(1SIS)
ISIS Islamic State in Shams
(ISIL)
ISO International Organization for Standardization
ISTC International Sugar Trade Coalition
IT Information Technology
ITA 1996 WTO Information Technology Agreement
(1% meaning)
ITA U.S. International Trade Administration

(DOC)

ITAI

2015 Information Technology Agreement

(2" meaning)

(ITA — Exp) (Expansion of the Information Technology Agreement)
ITAR International Traffic in Arms Regulations

ITC International Trade Center

(1% meaning) (joint WTO-U.N. agency)

ITC U.S. International Trade Commission

(U.S.ITC)

ITDS

International Trade Data System
(electronic single window for import-export data)

ITO

International Trade Organization

ITO Charter
(Havana Charter)

Charter for an International Trade Organization

ITRD

International Trade Reporter Decisions

ITSR Iranian Transactions and Sanctions Regulations
(31 C.F.R. Part 560)

ITT ITT Corporation

ITT NV ITT Night Vision

ITU International Telecommunications Union

IUD intra-uterine device

IUSCT Iran — U.S. Claims Tribunal

Uy illegal, unreported, and unregulated

IWC International Whaling Commission

JADE Act 2008 Tom Lantos Block Burmese JADE (Junta’s Anti-
Democratic Efforts) Act

J&K Jammu and Kashmir
(Indian-Administered Kashmir)

JCPOA July 2015 Joint Comprehensive Plan of Action
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(Iran Nuclear Deal)
JeM Jaish-e-Mohammed
(“The Army of Muhammad,”
Pakistan-based terrorist organization)
JFTC Japan Fair Trade Commission
JIA Japanese Investigative Authority
JNPT Jawaharlal Nehru Port Terminals
(Mumbai, India)
JPC Joint Planning Committee
(India)
JSC Joint Stock Company
(Russia)
JSI Joint Statement Initiative
JV Joint VVenture
KAF Khalid Al Falih
(former Saudi Minister of Oil)
KCBT Kansas City Board of Trade
KDB Korea Development Bank
KEXIM Export-Import Bank of Korea
KFC Kentucky Fried Chicken
KfW Kreditanstalt fur Wiederaufbau
(Germany, Credit Agency for Reconstruction)
kg kilogram
KGB Komitet Gosudarstvennoy Bezopasnosti
(“Committee for State Security,”
Soviet Union)
KH Kata’ib Hezbollah
(Hezbollah Brigades, Iraq)
km Kilometer
KMA Kubota Manufacturing of America
KMT Kuomintang
KORUS Korea — United States Free Trade Agreement
KPPI Komite Pengamanan Perdagangan Indonesia
(competent international trade authority)
KSA Kingdom of Saudi Arabia
KU University of Kansas
kW Kilowatt
kKWh kilowatt hour
L/C Letter of Credit
LAC Line of Actual Control
(Ladakh-Aksai Chin)
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(1% meaning)

LAN Local Area Network
LAP Labor Action Plan
(Colombia TPA)
LCA Large Civil Aircraft
LCD Liquid Crystal Display
LDBDC Least Developed Beneficiary Developing Country
LDC Least Developed Country

LDC
(2" meaning)

Less Developed Country
(includes developing and least developed countries)

LDC
(3" meaning)

Local distribution company

LED

light-emitting diode

(1% meaning)

LEEM Licensing and Enforcement Experts Meeting
(MTCR)

LegCo Legislative Council of the Hong Kong Special Administrative
Region

LGBTQ+ Lesbian, Gay, Bisexual, Transgender, Queer (or Questioning),
and others

LLDC Landlocked Developing Country

LNG Liquefied Natural Gas

LNPP Large Newspaper Printing Press

LNR Luhansk People’s Republic

LOC Line of Control
(Kashmir)

LOT Level of Trade
(dumping margin calculation adjustment)

LPAI Low Pathogenic Avian Influenza

LPF level playing field

LPG Liguefied Petroleum Gas

LPMO Livestock Products Marketing Organization
(Korea)

LPNAI Low Pathogenic Notifiable Avian Influenza

LPR Labor Force Participation Rate

LPR
(2" meaning)

Loan Prime Rate
(PBOC)

LRW

Large Residential Washer

LTFV Less Than Fair Value
LVC Labor Value Content
LVMH Louis Vuitton Moét Hennessey
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LWR Light-Walled Rectangular pipe and tube

LWS Laminated Woven Sacks

M&A mergers and acquisitions

MAD Mutually Assured Destruction

MAFF Ministry of Agriculture, Forestry, and Fisheries
(Korea)

MAI Multilateral Agreement on Investment

MAP Monitoring and Action Plan

Marrakesh Protocol | Marrakesh Protocol to GATT 1994

Maastricht Treaty 1992 Treaty on European Union

MAS Monetary Authority of Singapore

MBB Messerschmitt-Bolkow-Blohm GmbH
(Germany)

MBS Mohammed Bin Salman
(Crown Prince, Saudi Arabia)

MC WTO Ministerial Conference

(MCX) (MC11 means 11" Ministerial Conference, MC12 means 12t
Ministerial Conference, MC13 means 13" Ministerial
Conference, and so on)

MCF military-civil fusion (doctrine)
(China)

MCIT Ministry of Communications and Information Technology
(India)

MCL Munitions Control List

MCTL Military Critical Technologies List

MDG Millennium Development Goal

MDL Military Demarcation Line
(DM2)

MEA Multilateral Environmental Agreement

MEC Myanmar Economic Corporation

MEDT Ministry of Economic Development and Trade
(Ukraine)

MEFTA Middle East Free Trade Agreement

MEHL Myanmar Economic Holdings Limited

MEK Mojahedin-e Khalq

(PMOI) (People’s Mojahedin Organization of Iran, PMOI,
exiled Iranian opposition group)

MENA Middle East North Africa

MEP Member of the European Parliament

METI Ministry of Economy, Trade, and Industry
(Japan, formerly MITI)

MEU military end user
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MFA Multi-Fiber Arrangement (1974-2004)

MEN Most Favored Nation

MGE Myanmar Gems Enterprise

MHI Mitsubishi Heavy Industries, Ltd.

MHT Matra Hautes Technologies
(France)

MI5 Military Intelligence, Section 5
(U.K. domestic counter-intelligence and security agency)

MI6 Military Intelligence, Section 6
(U.K. foreign intelligence service)

MIIT Ministry of Industry and Information Technology
(China)

MITI Ministry of International Trade and Industry
(Japan)

MLA Member of the Legislative Assembly
(Stormont, Northern Ireland)

mm millimeter

MMA Minimum Market Access (quota)

MMBtu Million British Thermal Unit

MMPA 1972 Marine Mammal Protection Act

MMT million metric tons

mn million

MNC Multinational Corporation

MNE Multinational Enterprise

MOCI Ministry of Commerce and Industry
(India, Saudi Arabia)

MOCIE Ministry of Commerce, Industry, and Energy
(Korea)

MOFAT Ministry of Foreign Affairs and Trade
(Korea)

MOFCOM Ministry of Commerce
(China)

MOGE Myanma Oil and Gas Enterprise
(sometimes referred to as Myanmar Oil and Gas Enterprise)

MOI Market Oriented Industry

(MOI Test)

MOTIE Ministry of Trade, Industry, and Energy
(Korea)

MOU Memorandum of Understanding

MP Member of Parliament

MPC Marginal Propensity to Consume

MPF Merchandise Processing Fee
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(1% meaning)

MPIA WTO Multi-Party Interim Appeal Arbitration Arrangement
MPS Marginal Propensity to Save

MRA Mutual Recognition Agreement

MRE Meals Ready to Eat

MRI magnetic resonance imaging

MRL Maximum Residue Level

MRM Marine Resource Management

mMRNA messenger ribonucleic acid

MRS Marginal Rate of Substitution

MRT Marginal Rate of Transformation

MSCI Morgan Stanley Capital International

MSF Médecins Sans Frontieres

MSME Micro, Small, and Medium Sized Enterprise
MSP Minimum Support Price

MSP

Ministry of Social Protection

(1% meaning)

(2" meaning) (Colombia)

MSS Ministry of State Security
(China)

MST Minimum Standard of Treatment

MSY maximum sustainable yield

mt metric ton

MTA Managed Trade Agreement

MTA
(2" meaning)

Metropolitan Transit Authority
(New York City)

MTA
(3" meaning)

Multilateral Trade Agreement

MTB

Miscellaneous Trade Bill
(multiple years)

MTCR Missile Technology Control Regime

MTN Multilateral Trade Negotiation

MTO Multilateral Trade Organization

MTOP Millions of Theoretical Operations per Second

MUFG Mitsubishi UFJ Financial Group Bank, Ltd.
(Japan)

MVTO Motor Vehicles Tariff Order
(Canada)

MWh Mega Watt hour

MY Marketing Year

NAD Bank North American Development Bank
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(NAFTA)

NAAEC

North American Agreement on Environmental Cooperation
(NAFTA Environmental Side Agreement)

NAALC

North American Agreement on Labor Cooperation
(NAFTA Labor Side Agreement)

NAFTA

North American Free Trade Agreement
(NAFTA 1.0 and/or NAFTA 2.0)

NAFTA 1.0

North American Free Trade Agreement
(original FTA that entered into force 1 January 1994)

NAFTA 2.0

North American Free Trade Agreement

(revised FTA based on August 2017-September 2018
renegotiations, called CUSMA in Canada, USMCA in
America, and informally called NAFTA 2.0, signed again after
further renegotiations 10 December 2019, and entered into
force 1 July 2020)

NAI

Notifiable Avian Influenza

NAM
(1% meaning)

U.S. National Association of Manufacturers

NAM
(2" meaning)

Non-Aligned Movement

(1% meaning)

NAMA Non-Agricultural Market Access
NAND Not AND flash memory chip technology
NAO National Administrative Office
(NAFTA)
NATO North Atlantic Treaty Organization
NASA U.S. National Aeronautics and Space Administration
NASDAQ National Association of Securities Dealers Automated
Quotations exchange
(U.S)
NBA National Basketball Association
NBP National Bank of Pakistan
NC Net Cost
NCC National Chicken Council

NCC

Non-Cooperative Country

(2" meaning) (Argentina)

NCCDA National Critical Capabilities Defense Act
(part of ACA)

NCM Non-Conforming Measure

N.C.M. Nomenclatura Comin MERCOSUR
(MERCOSUR Common Nomenclature)

NCSC National Counterintelligence and Security Center

International Trade Law E-Textbook (Raj Bhala, 6™ Edition, 2025)

Volume Two

University of Kansas (KU)
Wheat Law Library



68

(1% meaning) (U.S)

NCSC National Cyber Security Center

(2" meaning) (U.K)

NCTO National Council of Textile Organizations

NDA National Democratic Alliance (India)

NDAA U.S. National Defense Authorization Act
(annual policy bill for DOD and national security since 1962)

NDC North Drilling Company
(Iran)

NdFeB neodymium-iron-boron permanent magnets
(also called neodymium magnets, neo magnets, or rare earth
magnets)

NDRC National Development and Reform Commission
(China)

NEA 1976 National Emergencies Act

NEI National Export Initiative

NEP New Economic Policy
(Malaysia)

nes not elsewhere specified

NFIDC Net Food Importing Developing Country

NFTC National Foreign Trade Council

NG Natural Gas

NGR Negotiating Group on Rules
(WTO Doha Round)

NHI National Health Insurance
(Korea)

NHS National Health Service
(U.K)

NHT National Hand Tools Corporation

NI Northern Ireland

NIC Newly Industrialized Country

NICO Naftiran Intertrade Company

NIDC National Iranian Drilling Company
(NIOC subsidiary)

NIEO New International Economic Order

NIOC National Iranian Oil Company

NIST U.S. National Institute of Standards and Technology

NITC National Iranian Tanker Company

NJPA National Juice Products Association

NLC National Labor Committee
(U.S)
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(1% meaning)

NLCF National Livestock Cooperatives Federation

NLD National League for Democracy
(Burma)

NLR No Licence Required
(U.S. DOC BIS)

NLRB National Labor Relations Board
(U.S))

nm nanometer

NMDC National Minerals Development Corporation
(India)

NME Non-Market Economy

NMFS U.S. National Marine Fisheries Service
(DOC)

NNSA U.S. National Nuclear Security Administration
(DOE)

NOAA U.S. National Oceanic and Atmospheric Administration
(DOC)

NOx Nitrogen oxides

NPA Non-Prosecution Agreement

NPC National People’s Congress

(China’s legislature)

NPC
(2" meaning)

National Petrochemical Company
(Iran)

NPCSC National People’s Congress Standing Committee
(NPC’s top-decision making body)

NPF Non-Privileged Foreign status

NPL Non-Performing Loan

NPT 1968 Nuclear Non-Proliferation Treaty

NRA National Rifle Association

NRC U.S. Nuclear Regulatory Commission

NRI Non-Resident Indian

NRL Nuclear Referral List

NSA U.S. National Security Agency

NSC National Securities Commission
(Argentina)

NS-CMIC List Non-SDN Chinese Military Industrial Complex Companies
List

NSF U.S. National Science Foundation

NSG Nuclear Suppliers Group

NSIBR National Security Industrial Base Regulations

NSL National Security Law

(2020 Law of the PRC on Safeguarding National Security in
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the Hong Kong Special Administrative Region)

(1% meaning)

NSM Jawaharlal Nehru National Solar Mission
(India)
NSPK National Payment Card System Joint Stock Company
(Russia)
NSPD National Security Presidential Directive
NSS WTO SPS National Notification System
NTA National Textile Association
(U.S)
NTB Non-Tariff Barrier
NTC National Trade Council
(United States)
NTE National Trade Estimate Report on Foreign Trade Barriers

(USTR)

NTE
(NTE sector)
(2" meaning)

Non-Traditional Export (sector)

NTM

Non-Tariff Measure

(1% meaning)

NTR Normal Trade Relations
NTSB National Transportation Safety Board
(U.S)
NV Naamloze Vennootschap (Dutch), a publicly limited liability
(N.V.) company, with legal personality, which sells capital that is

divided into shares to the public to obtain income.

NV
(2" meaning)

Normal Value

NVOCC Non-Vessel Operating Common Carrier

NWFP North West Frontier Province (Pakistan)
(Khyber Pakhtunkhwa)

N.Y. Fed Federal Reserve Bank of New York

(FRBNY)

NYSE New York Stock Exchange

NYU New York University

NZ$ New Zealand Dollar

NZD New Zealand Dollar

OAS Organization of American States

OBE Officer of the Most Excellent Order of the British Empire

OBRA Omnibus Budget and Reconciliation Act
(multiple years)

OCD Ordinary Customs Duties

OCR Out of Cycle Review

OCTG Oil Country Tubular Goods
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ODA Official Development Assistance
OoDC Other Duties and Charges
OECD Organization for Economic Cooperation and Development
OED Oxford English Dictionary
OEE U.S. Office of Export Enforcement
(BIS)
OEM Original Equipment Manufacturer
OFA Other Forms of Assistance
OFAC U.S. Office of Foreign Assets Control
(Department of the Treasury)
OIC Organization of Islamic Conference
OIE World Organization for Animal Health
(Office International des Epizooties)
OLI Ownership, Location, and Internalization (Theory)
OMA Orderly Marketing Arrangement
OMB Office of Management and Budget
(U.S))
OMO Open Market Operation
OOIDA Owner-Operator Independent Drivers Association
OPA Ontario Power Authority
(Canada)
OPEC Organization of Petroleum Exporting Countries
OPIC U.S. Overseas Private Investment Association
(U.S. International Development Finance Corporation)
OPz Outward Processing Zone
(KORUS)
OSINFOR Organismo de Supervision de los Recursos Forestales y de
Fauna Silvestre
(Forestry regulator, Peru)
Oslo I Accord 13 September 1993 Israeli-PLO Declaration of Principles on
(Oslo 1) Interim Self-Government Arrangements
(DOP)
oTC Over the Counter
OTCA Omnibus Trade and Competitiveness Act of 1988
(1988 Act)
OTCG Oil Country Tubular Good
OTDS Overall Trade distorting Domestic Support
OTEXA Office of Textiles and Apparel
(U.S. DOC)
OTLA Office of Trade and Labor Affairs
(in DOL)
OTR Off-The-Road
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P5+1 China, France, Russia, U.K., and U.S. (five permanent U.N.
Security Council members), plus Germany

P&I protection and indemnity (maritime insurance)

PACOM United States Indo-Pacific Command

(USINDOPACOM)

PADIS Program of Incentives for the Semiconductors Sector
(Brazil)

PAP People’s Action Party
(Singapore)

PAPS Pre-Arrival Processing System

Paris Agreement December 2015 Paris Climate Accord, or Paris Climate
Agreement, under UNFCCC

Paris Convention 1883 Paris Convention for the Protection of Industrial
Property

PASA Pre-Authorization Safety Audit

PATVD Program of Support for the Technological Development of the
Industry of Digital TV Equipment
(Brazil)

PBC People’s Bank of China

(PBOC)

PBS Price Band System

PBUH Peace Be Upon Him

Pub. L. No. Public Law Number
(United States)

PC Personal Computer

PCA Post-Clearance Audit

(1% meaning)

PCA Permanent Court of Arbitration

(2" meaning) (The Hague)

PCAOB Public Company Accounting Oversight Board
(United States)

PCAST President’s Council of Advisors on Science and Technology
(United States)

PCB printed circuit board

PCBA printed circuit board assembly

PCG polyvinyl alcohol (PVA), cellulose, and glass fibers

(PCG fibers)

PDB President’s Daily Brief

PDR People’s Democratic Republic
(Lao PDR)

PDV Present Discounted Value

PDVSA Petroleos de Venezuela, S.A.
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(Venezuelan state-owned oil and natural gas company)
PEESA Protecting Europe’s Energy Security Act of 2019, as amended
Pemex Petroleos Mexicanos
(Mexico)
PEO Permanent Exclusion Order
PETA People for the Ethical Treatment of Animals
PF Privileged Foreign status
PFC Priority Foreign Country
Pharma Agreement WTO Agreement on Pharmaceutical Products
(Uruguay Round plurilateral sectoral agreement)
PhRMA Pharmaceutical Manufacturers of America
Pl preliminary injunction
PIS/PASEP Social Integration Program/Civil Service Asset Formation
Program Contribution
(Brazil)
PIS/PASEP- Social Integration and Civil Service Asset Formation
Importation Programs Contribution Applicable to Imports of Foreign
Goods or Services
(Brazil)
PJSC Public Joint Stock Company
(Russia)
PLA People’s Liberation Army
(China)
Plc public limited company
(U.K)
PLI Production-Linked Incentive
PLO Palestine Liberation Organization
PM Prime Minister
PMC Popular Mobilization Committee
(Iraq)
PME Pingtan Marine Enterprise
(China)
PNTR Permanent Normal Trade Relations
PNW Pine wood nematode
POA Power of Attorney
POC Point of Contact
(MTCR)
POI Period of Investigation
POR Period of Review
POW-MIA Prisoner of War — Missing in Action
PP Purchase Price
(Pre-Uruguay Round U.S. term for Export Price)
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PPA Power Purchase Agreement

PPB Basic Productive Process
(Brazil)

PPE personal protective equipment

PPF Production Possibilities Frontier

PPM parts per million

(1% meaning)

PPM
(2" meaning)

process and production method

PPP

Purchasing Power Parity

PPS Probability-Proportional to Size

PR public relations

PRC People’s Republic of China

PROEX Programa de Financiamento as Exportacdes
(Brazil)

PRO-IP Act 2008 Prioritizing Resources and Organization for Intellectual
Property Act

PRS Price Range System

PSA Port of Singapore Authority

(1% meaning)

PSA
(2" meaning)

production sharing agreement

PSC

Post-Summary Correction
(U.S. CBP)

PSH

Public Stock Holding

PSI

Pre-Shipment Inspection

PSI Agreement

WTO Agreement on Pre-Shipment Inspection

PSRO

Product Specific Rule of Origin

PSU Public Sector Unit
(India)
PTA Preferential Trade Agreement, or Preferential Trading

(1% meaning)

Arrangement

PTA
(2" meaning)

Payable through account

PTO

U.S. Patent and Trademark Office

PUBG PlayerUnknown’s Battlegrounds
(Chinese app)

PV Photovoltaic

PVA Polyvinyl alcohol fibers

(PVA fibers)

PVC Polyvinyl chloride

PVLT passenger vehicle and light truck
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PwC PricewaterhouseCoopers
QAI Quds Aviation Industries
(Iran)
QC Queen’s Counsel
QE Quantitative Easing
Qlz Qualified Industrial Zone
QR Quantitative Restriction
Quad Quadrilateral Security Dialogue
(Australia, India, Japan, and U.S.)
R&D Research and Development
R&TD Research and Technological Development measures
RAM Recently Acceded Member
(of WTO)
RAN Radio Access Network
RBI Reserve Bank of India
RCC United States — Canada Regulatory Cooperation Council
RCEP Regional Comprehensive Economic Partnership
RCMC Registration-cum-Membership Certificate
(India)
RDIF Russian Direct Investment Fund
rDNA recombinant deoxyribonucleic acid
REACH Registration, Evaluation, and Authorization of Chemicals
(EV)
REC Regional Economic Community
REER Real Effective Exchange Rate
Rep. Representative

RESTRICT Act

U.S. Restricting the Emergence of Security Threats that Risk
Information and Communications Technology (RESTRICT)
Act

RFMO Regional Fisheries Management Organization
RFMO/A Regional Fisheries Management Organization or Arrangement
RMA Risk Management Association

(1% meaning)

(U.S)

RMA
(2" meaning)

Risk Management Authorization

RMB

Ren min bi
(“people’s money,” the Chinese currency)

RMG Ready Made Garment

RMI Rights Management Information
(DRM) (Digital Rights Management)
RNG WTO Negotiating Group on Rules
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(Rules Negotiating Group)

RNRC Russian National Reinsurance Company
ROA Return on Assets

ROC Republic of China

(R.O.C) (Taiwan)

Rome Convention

1964 Rome Convention for the Protection of Performer,
Producers of Phonograms and Broadcasting Organizations

ROO Rule Of Origin
ROW Rest Of World
ROZ Reconstruction Opportunity Zone
RPC RCEP Participating Country
RPG Rocket-propelled grenade
RPL Relative Price Line
RPOC Reinforced Point Of Contact
(MTCR)
RPT Reasonable Period of Time
RRM USMCA Rapid Response Mechanism
Rs. Rupee
RSS Rashtriya Swayamsevak Sangh
(India)
RTA Regional Trade Agreement
RTAA Re-employment Trade Adjustment Assistance
Rusi Royal United Services Institute
(U.K)
RV Recreational VVehicle
RVC Regional VValue Content
S&D Special and Differential
S&ED Strategic and Economic Dialogue
(U.S.-China)
S.A. Société Anonyme (French company designation),
Sociedad Andnima (Spanish company designation),
Sociedade Andnima (Portuguese company designation)
S.A.de C.V. Sociedad Andnima de Capital Variable (Mexican company
designation)
SAA Statement of Administrative Action
SAARC South Asia Association for Regional Cooperation
SABIC Saudi Arabian Basic Industry Corporation
(Saudi Arabian Basic Industries Corporation)
SAC State Administration Council
(Burma)
SACU Southern African Customs Union
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SADC Southern African Development Community
SAF sustainable aviation fuel
(IPEF)
SAFE State Administration of Foreign Exchange
(China)

SAFE Port Act

2006 Security and Accountability for Every Port Act

SAFTA

South Asia Free Trade Agreement

SAGIA Saudi Arabian General Investment Authority
SAIC Shanghai Automotive Industry Corporation Motor
Corporation Limited
(China)
SAM surface-to-air (missile)
SAMA Saudi Arabian Monetary Authority
SAP Structural Adjustment Program
SAPTA South Asia Preferential Trading Arrangement
SAR Suspicious Activity Report
(1% meaning) (FinCEN)
SAR Special Administrative Region
(2" meaning) (China)

SAR
(3" meaning)

Saudi Arabian Riyal

SARS

Sudden Acute Respiratory Syndrome

SASAC State-owned Assets Supervision and Administration
Commission of the State Council
(China)
SBV State Bank of Vietnam
SCC standard contractual clause
Scexit Exit of Scotland from the U.K.
SCGP Supplier Credit Guarantee Program
SCI Secretaria de Comercio Interior
(Argentina, Secretary of Domestic Trade)
SCM Subsidies and Countervailing Measures
SCM Agreement WTO Agreement on Subsidies and Countervailing Measures
(ASCM)
SCP Sugar Containing Product
SDF Steel Development Fund
(India)
SDG United Nations Sustainable Development Goal
SDIC State Development & Investment Corp.
(China)
SDLP Social Democratic and Labor Party

(Northern Ireland)
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SDN Specially Designated Nationals and Blocked Persons (List)
(SDN List)
Sdn Bhd Sendirian Berhad
(SDN BHD) (privately limited company, Malaysia)
SDR services domestic regulation
(1% meaning)
SDR IMF Special Drawing Right
(2" meaning)
SE Secretaria de Economia
(Secretariat of Economy, Mexico, formerly SECOFI)
SEBI Securities and Exchange Bureau of India
SEC U.S. Securities and Exchange Commission
SECOFI Secretary of Commerce and Industrial Development
(Secretario de Comercio y Fomento Industrial), i.e.,
Ministry of Commerce and Industrial Development
(Mexico, renamed SE in December 2000)
SED Strategic Economic Dialogue
(U.S.-China)
SEI Strategic Emerging Industry
(SEI Catalogue — China)
SEIU Service Employees International Union
Sen. Senator
SENTRI Secure Electronic Network for Travelers Rapid Inspection
SEP Standard Essential Patent
SEZ Special Economic Zone
SFA Singapore Food Agency
SFO Serious Fraud Office
SG&A Selling, General, and Administrative expenses
SG$ Singapore Dollar
SGD Singapore Dollar
SHIG Shahid Hemmat Industries Group
(Iran)
SIDS Small Island Developing States
SIM Swadeshi Jagaran Manch
(India)
SIE State Invested Enterprise
SIFI Systemically Important Financial Institution
SIFMA Securities Industry and Financial Markets Association
Sl Serum Institute of India
SIL Special Import License
(India)
SIM Sistema Informéatico MARIA
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(Argentina, AFIP electronic portal information system)

(1% meaning)

SIMA Special Import Measures Act

(Canada)
SKD Semi-knock down
SKM Samyukta Kisan Morcha

(India, umbrella group of approximately 40 farmers unions)
SMART Secondary Materials and Recycled Textiles Association
SMBC Sumitomo Mitsui Banking Corporation

(Japan)
SME Small and Medium Sized Enterprise

SME
(2" meaning)

Square Meter Equivalent

SMIC

Semiconductor Manufacturing International Corp.
(China)

(1% meaning)

SMS Supply Management System
(Canada)
SNAP Supplemental Nutritional Assistance Program
SNAP-R Simplified Network Application Process - Redesign
SNB Swiss National Bank
SNITIS Sindicato Nacional Independiente de Trabajadores de
Industrias y de Servicios Movimiento 20/32
(independent Mexican labor union)
SNP Scottish National Party
S.0. Statutory Order
(India)
SOCB State Owned Commercial Bank
(China)
SocGen Société Générale
(France)
SOE State Owned Enterprise
SOF Special Operations Forces
SOGI Sexual Orientation and Gender ldentity
SPD Solar Power Developer
SPI Seven Pillars Institute for Global Finance and Ethics

SPI
(2" meaning)

Special Program Indicator

SPND

Sazman-e Pazhouheshhaye Novin-e Defa’i
(Organization of Defensive Innovation and Research, Iran)

SPS
(1% meaning)

Sanitary and Phytosanitary
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SPS Single Payment Scheme
(2" meaning)
SPS Agreement WTO Agreement on Sanitary and Phytosanitary Measures
SPV Special Purpose Vehicle
SRAM Static Random Access Memory (chip)
SRO Special Remission Order
(Canada)
SS Special Session(s)
SSA Sub-Saharan Africa
SSAC Sub-Saharan African Country

SSF Guidelines

Voluntary Guidelines for Securing Sustainable Small-Scale
Fisheries in the Context of Food Security and Poverty
Eradication

(FAO)

SSG Special Safeguard

SSM Special Safeguard Mechanism

SSN Resolutions of the National Insurance Supervisory Authority
(Argentina)

SST State Sponsor of Terrorism

Stat. United States Statutes at Large

Stat. Suf. Statistical Suffix

STB set-top box

STDF WTO Standards and Trade Development Facility

STE State Trading Enterprise

STIP U.S.-Kenya Strategic Trade and Investment Partnership

STO Special Trade Obligation

SUV Sport utility vehicle

SVE Small, Vulnerable Economy

SVP surge voltage protector

SWAT Strategic Worker Assistance and Training Initiative

SWIFT Society for Worldwide Interbank Financial
Telecommunications

T&A Textiles and Apparel

TAA Trade Adjustment Assistance

(1% meaning)

TAA
(2" meaning)

Trade Agreements Act of 1974, as amended

TAAEA 2011 Trade Adjustment Assistance Extension Act

TAARA Trade Adjustment Assistance Reauthorization Act of 2015
TAA Reform Act 2002 Trade Adjustment Assistance Reform Act

TABC Trans-Atlantic Business Council
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(1% meaning)

(TBC) (also abbreviated TBC)

TABD Trans-Atlantic Business Dialogue

TAC Total Allowable Catch

TACB technical assistance and capacity building
(IPEF)

TAIPEI Act 2019 Taiwan Allies and International Protection and
Enhancement Initiative Act

TB tuberculosis

TBEA Tebian Electric Apparatus Co., Ltd.
(China)

TBI traumatic brain injury

TBT Technical Barriers to Trade

TBT Agreement WTO Agreement on Technical Barriers to Trade

TCA U.K.-EU Trade and Cooperation Agreement
(EU-U.K. Trade and Cooperation Agreement,
i.e., Christmas Eve 2020 Brexit Deal,
effective 1 January 2020)

TCOM Total Cost of Manufacturing

TCP Third Country Price

TCP
(2" meaning)

El Tratado de Comercio entre los Pueblos,
(“Trade Treaty for the Peoples”)

TCS

Tata Consulting Services

(1% meaning)

TD Treasury Decision
(U.S))

TDA 2000 Trade and Development Act

TDDS trade-distorting domestic support

TDEA 1983 Trade and Development Enhancement Act

TDI Trade Defense Instrument

TDIC Tourism Development and Investment Company
(Abu Dhabi, UAE)

TEA Trade Expansion Act of 1962, as amended

TEA
(2" meaning)

Trade Enforcement Act of 2015, as amended
(same as TFTEA,

(TETEA) Trade Facilitation and Trade Enforcement Act)
TECRO Taipei Economic and Cultural Representative Office
TED Turtle Excluder Device
TEM Technical Experts Meeting

(MTCR)
TEO Temporary Exclusion Order
ter third version (of a text)
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(second meaning)

TESSD Trade and Environmental Sustainability Structured
Discussions
(WTO)
TEU Twenty Foot Equivalent Unit
TFA WTO Agreement on Trade Facilitation
(Trade Facilitation Agreement)
TFAF Trade Facilitation Agreement Facility
TFP Total Factor Productivity
TFR Total Fertility Rate
TGAAA 2009 Trade and Globalization Adjustment Assistance Act
TGL Temporary General License
THAAD Terminal High Altitude Area Defense system
TIEA Tax Information Exchange Agreement
TIES Threat and Imposition of Economic Sanctions database
(University of North Carolina)
TIFA Trade and Investment Framework Agreement
TIPA Taiwan Invasion Prevention Act
TIPI Trade and Investment Partnership Initiative
TISA WTO Trade in Services Agreement
(TiSA, TSA)
TKB Transkapitalbank
(Russia)
TMT thousand metric tons
TN NAFTA business visa
(1% meaning)
tn trillion

TNC

WTO Trade Negotiations Committee

(2" meaning)

TOT Terms of Trade

TPA Trade Promotion Agreement

(1% meaning)

TPA Trade Promotion Authority (Fast Track)

TPBI

Thai Plastic Bags Industries

TPC Technology Partnerships Canada

TPEA 2015 Trade Preferences Extension Act
TPF United States — India Trade Policy Forum
TPL Tariff Preference Level

TPM Trigger Price Mechanism

(1% meaning)

TPM Technological Protection Measure

International Trade Law E-Textbook (Raj Bhala, 6™ Edition, 2025)

Volume Two

University of Kansas (KU)
Wheat Law Library



83

(2" meaning)

(2" meaning)

TPP Trans Pacific Partnership
(1% meaning)
TPP Tobacco Plain Packaging

For example, Australia’s (1) Tobacco Plain Packaging Act
2011, (2) Tobacco Plain Packaging Regulations 2011, as
amended by the Tobacco Plain Packaging Amendment
Regulation 2012 (Number 1), and (3) Trade Marks
Amendment (Tobacco Plain Packaging) Act 2011.

TPP 11 CPTPP

(entered into force 30 December 2018)
TPRB WTO Trade Policy Review Body
TPRM WTO Trade Policy Review Mechanism
TPSC Trade Policy Staff Committee

(U.S., interagency led by USTR)
TRA 1979 Taiwan Relations Act
(1% meaning)
TRA Trade Readjustment Allowance
(2" meaning)
TRB Tapered roller bearing
TRIA Terrorism Risk Insurance Act of 2002
TRIMs Trade Related Investment Measures

TRIMs Agreement

WTO Agreement on Trade Related Investment Measures

TRIPs

Trade Related Aspects of Intellectual Property Rights

TRIPs Agreement

WTO Agreement on Trade Related Aspects of Intellectual
Property Rights

TRO Temporary Restraining Order

TRQ Tariff Rate Quota

TSA U.S. Transportation Security Administration

TSMC Taiwan Semiconductor Manufacturing Co.

TSUS Tariff Schedule of the United States
(predecessor to HTSUS)

TTC U.S.-EU Trade and Technology Council

TTF Dutch Title Transfer Facility

T-TIP Trans-Atlantic Trade and Investment Partnership

TV Television

(1% meaning)

TV Transaction Value

(2" meaning)

TVE Town and Village Enterprise

TVPA 2000 Trafficking Victims Protection Act

TWEA 1917 Trading With the Enemy Act
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TWN Third World Network

UAV Unmanned Aerial Vehicle
(drone)

UAW United Auto Workers

UBC University of British Columbia

UBS AG Swiss bank resulting from 1998 merger of Union Bank of
Switzerland and Swiss Bank Corporation (founded in 1872
and 1862, respectively)

UCC Uniform Civil Code

(1% meaning) (India)

U.C.C. Uniform Commercial Code

(2" meaning) (U.S))

UCLA

University of California at Los Angeles

UCP
(1% meaning)

Uniform Customs and Practices

UCP
(2" meaning)

Unified Cargo Processing

UE

United Electrical, Radio and Machine Workers of America

UEFA Union of European Football Associations
UES United Engineering Steel
(U.K)
UETA 1999 Uniform Electronic Transactions Act
UF Ultra-filtered (milk)
UFs Uranium Hexafluoride
UFLPA 2021 Uyghur Forced Labor Prevention Act
UHRP Uyghur Human Rights Project
Ul Unemployment Insurance
UIEGA 2006 Unlawful Internet Gambling Enforcement Act
U.K. United Kingdom
U.K.CA United Kingdom Conformity Assessed
(UKCA)
U.K.CGC U.K. Carbon & Graphite Company
U.K.SFTA United Kingdom-Singapore Free Trade Agreement
(UKSFTA)
UMR Usual Marketing Requirement
(FAO)
UMTS Universal Mobile Telecommunications System
UN United Nations
UNCAC United Nations Convention Against Corruption
UNCC United Nations Compensation Commission
UNCDP United Nations Committee for Development Policy

International Trade Law E-Textbook (Raj Bhala, 6™ Edition, 2025)

Volume Two

University of Kansas (KU)
Wheat Law Library



85

(1% meaning)

UNCITRAL United Nations Commission on International Trade Law

UNCLOS United Nations Conference on the Law of the Sea Treaty

UNCTAD United Nations Commission on Trade and Development

UNEP United Nations Environmental Program

UNESCO United Nations Educational, Cultural, and Scientific
Organization

UNFCCC United Nations Framework Convention on Climate Change

UNICA Brazilian Sugarcane Industry Association

UNITA National Union for the Total Independence of Angola

UNOCHA United Nations Office for the Coordination of Humanitarian
Affairs

UNODA United Nations Office of Disarmament Affairs

UNOHCHR United Nations Office of the High Commissioner for Human

(OHCHR) Rights

UPA United Progressive Alliance (India)

UPQOV International Union for the Protection of New Varieties of
Plants,
referring to 1961 International Convention for the Protection
of New Varieties of Plants (revised 1972, 1978, 1991)

UPS uninterrupted power supply

UPS
(2" meaning)

United Parcel Service

UPU

Universal Postal Union

(1% meaning)

URAA 1994 Uruguay Round Agreements Act
U.S. United States
USAPEEC USA Poultry and Egg Export Council
usC United Shipbuilding Corporation
(Russia)
U.S.C. United States Code
USCBC U.S.-China Business Council
USCCAN United States Code Congressional and Administrative News
USCCB United States Conference of Catholic Bishops
uUSD Union Solidarity and Development Party

(Burma)

usD
(2" meaning)

United States Dollar

USDS

United States Data Security (division)

USICA U.S. Innovation and Competition Act of 2021
(Senate bill)
USJDTA United States — Japan Digital Trade Agreement

(signed 7 October 2019)
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(1% meaning)

USJTA United States — Japan Trade Agreement
(signed 7 October 2019, entered into force 1 January 2020)

USMCA United States-Mexico-Canada Agreement
(revised FTA based on August 2017-September 2018
renegotiations, called CUSMA in Canada, USMCA in
America, and informally called NAFTA 2.0, signed 30
November 2018, signed again after further renegotiations 10
December 2019, and entered into force 1 July 2020)

USML United States Munitions List

USP United States Price
(Pre-Uruguay Round U.S. term encompassing both Purchase
Price and Exporter’s Sales Price)

U.S.S. United States Ship
(U.S. Navy)

U.S.S.R. Union of Soviet Socialist Republics

USTR U.S. Trade Representative

USVSST United States Victims of State Sponsored Terrorism Fund

Usw United Steel, Paper and Forestry, Rubber, Manufacturing,

Energy, Allied Industrial and Service Workers International
Union

Usw United Steel Workers of America
(2" meaning)
UVL Unverified List
VAT Value Added Tax
VC Venture Capital
VCP Vietnamese Communist Party

(or CPV, Communist Party of Vietnam)
VCR Video Cassette Recorder
VEO Violent Extremist Organization
VER Voluntary Export Restraint
VEU Validated End User
Vienna Convention 1969 Vienna Convention on the Law of Treaties
VLCC Very Large Crude Carrier
VND Vietnamese dong
VNM Value of Non-Originating Materials
(VNOM)
VOC volatile organic compound
VOD video on demand
VOM Value of Originating Materials
VPN virtual private network
VRA Voluntary Restraint Agreement
VSD voluntary self-disclosure

International Trade Law E-Textbook (Raj Bhala, 6™ Edition, 2025)

Volume Two

University of Kansas (KU)
Wheat Law Library



87

VW Volkswagen AG
W120 WTO services classification list
(based on CPC)
WA 1995 Wassenaar Arrangement
WAML Wassenaar Arrangement Munitions List
WCF World Cocoa Foundation
WCO World Customs Organization
(formerly CCC until 1994)
WFOE Wholly Foreign-Owned Enterprise
(China)
WFEP World Food Program
WHO World Health Organization
WIPO World Intellectual Property Organization
WIV Wuhan Institute of Virology
WMD Weapon of Mass Destruction
WMO World Meteorological Association
WRO Withhold Release Order
WTO World Trade Organization
WTO Agreement Agreement Establishing the World Trade Organization
(including all 4 Annexes)
WWF World Wildlife Fund
XITIC Xiamen International Trade and Industrial Company
XPCC Xinjiang Production and Construction Corps.
(China)
XUAR Xinjiang Uyghur Autonomous Region
(China)
YMTC Yangtze Memory Technologies Co.
(China)
YoY Year on Year
ZAC zone d’aménagemement concertée
(France)
ZTE Zhongxing Telecommunications Corp.
1916 Act Antidumping Act of 1916, as amended
(repealed)
1930 Act Tariff Act of 1930, as amended
1934 Act Reciprocal Trade Agreements Act of 1934
1934 FTZ Act Foreign Trade Zones Act of 1934, as amended
1945 UNPA United Nations Participation Act of 1945
1974 Act Trade Act of 1974, as amended
1978 Act Customs Procedural Reform and Implementation Act
1979 Act Trade Agreements Act of 1979
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1984 Act International Trade and Investment Act of 1984
(Trade and Tariff Act of 1984)

1988 Act Omnibus Trade and Competitiveness Act of 1988

(1% meaning,

OTCA)

1988 Act United States — Canada Free Trade Implementation Act

(2" meaning)

1990 Act Customs and Trade Act of 1990

1993 Mod Act Customs Modernization Act of 1993

1993 NAFTA North American Free Trade Implementation Act of 1993

Implementation Act

2002 Act Trade Act of 2002

2003 Act Burmese Freedom and Democracy Act of 2003

2007 Act Implementing Recommendations of the 9/11 Commission Act
of 2007

2010 Act Omnibus Trade Act of 2010

3D Three dimensional

3PLs Third Party Logistics Providers

3Ts Taiwan, Tiananmen, and Tibet

(3T Issues)

4Ts Taiwan, Tiananmen, Tibet, and The Party (CCP)

(4T Issues)
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GATT-WTO ARCHITECTURE
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Chapter 1

STRUCTURE OF GATT-WTO REGIME?

l. Three Legs of WTO
° Leg One: Negotiation and Consensus Rule

The WTO is akin to a three-legged stool supporting the multilateral trading system.?
Leg One is its negotiating function. Members seek deals on trade liberalization. Unless
they expressly agree to an isolated accord, or to a plurilateral deal, Members follow the
traditional GATT practice of negotiating a package of accords contemporaneously, and
adopting them as a “single undertaking.” That is, nothing is agreed to until everything is
agreed to, and everyone must agree to everything.

Given the increasing size and diversity of the WTO Membership, both a far cry
from the 23 original GATT contracting parties, operating on a single undertaking basis is
challenging. WTO Members are developed, developing, and least developed countries.
They include traditional hegemons, like the U.S. and EU, regional powers like Australia
and Brazil, and emerging giants, namely, China and India. It is sometimes said that since
the birth of the WTO on 1 January 1995, and for 19 years thereafter, its Members failed to
reach even one new multilateral agreement. While technically correct, it is misleading.

The criticism discounts important plurilateral arrangements reached by a subset of
WTO Members in the years immediately following its birth. In 1997, the WTO reached
consensus on trade liberalization in financial services and telecommunications, both under
the auspices of the Uruguay Round GATS. They also reached an agreement on duty-free
treatment for roughly 180 high-tech products, the 1996 ITA. At the December 2015 Nairobi
Ministerial Conference, 54 of the then 82 signatories to the ITA expanded the deal by a
further 201 products.*

2 Documents References:

(1) GATT Articles XXVI, XXXI- XXX, XXXV

2 Ministerial Declaration on the Uruguay Round (Punta del Este, 20 September 1986)

3) WTO Agreement

For a collection of papers (most of which are authored by economists) on the challenges and
opportunities that confronted the WTO just three years after the birth of this 10, including (1) institutional
capacity and resources available to the WTO Secretariat to fulfill its tasks, (2) constraints imposed by
national-level policies of Members, (3) policy coherence with IMF and World Bank, (4) services trade, (5)
dispute settlement, (6) labor and environmental standards, and (7) relationship of the WTO to developing
countries, see Anne O. Krueger ed., The WTO as an International Organization (Chicago, Illinois: The
University of Chicago Press, 1998).

8 See Shawn Donnan, Up In the Air, FINANCIAL TIMES, 3 December 2013 (reporting the description
of Professor Jagdish Bhagwati).
4 Those products included amplifiers (e.g., loudspeakers), car radios, certain printer ink cartridges,

checking and measuring instruments, digital flight data recorders, flat panel displays, lasers, machines used
in the manufacture of semiconductors, medical devices, microphones, optical elements and media, radio
remote controls, semiconductors, solid state hard drives, touch pads. The duty-free treatment was not
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Notably, like its predecessor, this so-called “ITA II” is an open plurilateral deal. So,
it gives MFN treatment to all Members, even if they are not signatories to the deal. Small
wonder, then, why India reaffirmed in January 2016 its refusal to sign ITA Il. The
Department of Electronics and Information Technology (DeitY) within the Ministry of
Communications and Information Technology (MCIT) said the Indian hardware industry
was wiped out by duty-free hardware imports under the original ITA. So, why not free ride
on ITA 11, enjoy the benefits of duty-free access for exports, without the reciprocal burden
of such access for imports? Manifestly, this logic championed domestic producers of like
products vis-a-vis such imports over domestic consumers of those items.

Twice since the end of the Uruguay Round, during the Doha Round, WTO
Members struck multilateral accords. At their December 2005 December Ministerial
Conference, the Members agreed to amend rules in the Uruguay Round TRIPs Agreement
on compulsory licensing to deal with manufacturing and importation of generic
pharmaceutical medicines. In November 2014, Members adopted their December 2013
Bali Ministerial text, specifically, the Trade Facilitation Agreement. The WTO Director
General, Roberto Azevédo, admitted “[w]e need to find an easier way of doing this
[negotiating and reaching agreement on multilateral accords]. But, he intoned: “The
consensus rule is never going to disappear.”®

° Leg Two: Adjudication

WTO Members bring and defend cases, as complainants and respondents, and
participate in them as third parties, under the Dispute Settlement Understanding, more
formally, the Understanding on Rules and Procedures Governing Settlement of Disputes.
Cases adjudicated by Panels and the Appellate Body have produced jurisprudence useful
not only in resolving disputes, but also in illuminating Members about the legality or
illegality of their conduct under GATT-WTO rules. DSU proceedings also have helped
many poor countries build legal capacity for arguing international trade cases.

Over 500 cases have been brought under the DSU. They include many highly
controversial, hard fought disputes, on topics ranging from developing country preferences
to sanitary barriers to food imports. Many of the disputes are highly technical. AD, CVD,
and safeguard cases are among them.

Overall, compliance by losing Members has been significant. Perfect enforcement
is a test no legal system can pass. In no legal system is compliance 100%. In the GATT-
WTO regime, Members understand they are repeat players, and if they expect compliance

immediate on all 201 products, but rather on 65% of them as of 1 July 2016. For the remainder, the cuts
started no later than 1 July 2016, and occurred in four annual reductions in the subsequent three years, ending
on 1 July 2019. Moreover, for a list of sensitive IT products, tariffs were not cut until 1 July 2019, with a
phase out of four additional years, i.e., between 2019 and 2022. Still, the ITA expansion was the first
significant tariff-cutting deal under WTO auspices since Uruguay Round negotiations finished on 15
December 1993.

5 Quoted in Bryce Baschuk, WTO Chief Urges Greater Efficiency During Process of Trade
Negotiation, 31 International Trade Law (BNA) 2092 (4 December 2014).
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when they win a case, then they must endeavor to comply when they lose one. In other
words, the sanction of reputational integrity, as well as express trade retaliation under the
DSU, has produced a strong record of compliance in WTO cases. It is in highly politicized
cases, where the losing party faces difficult domestic political or economic circumstances,
that compliance is difficult, or at least delayed.

° Leg Three:  Monitoring

Knowing whether and the extent to which WTO Members adhere to their
obligations under the many GATT-WTO texts serves two purposes. First, it helps assure
the rules of the multilateral trading system are practiced, not just words in treaties. Second,
it spots issues before they become legal controversies under the DSU. These purposes are
served by the monitoring function of the WTO. By extension, they also are served by the
research, statistics, and analyses published by the WTO. That is because such publications
help identify what exactly it is that Members are doing in their trade laws and policies with
respect to other Members, and thus whether adherence to obligations is “trending up” or
“trending down.”

So, along with GATT Article X, most WTO texts demand transparency among
Members in respect of their trade measures. Moreover, the texts create mechanisms to
monitor execution by Members of the rules in those texts. Thanks to the Uruguay Round
TPRM, each WTO Member undergoes a periodic review of its panoply of trade measures.
Initially, the cycle for the four largest WTO Members (China, EU, Japan, and U.S.) was
every two years, every four years for most other Members, and about every six years for
LDCs.

Alas, institutional resource constraints meant the WTO could not keep pace with
those cycles. So, in July 2017, the General Council approved new cycles: (1) every three
years for the big four Members; (2) every five years for the next 16 largest Members (e.g.,
Argentina, Australia, Brazil, Canada, India, Indonesia, South Korea, Mexico, Russia, Saudi
Arabia, Switzerland, and Turkey); (3) every seven years for all other, non-LDC WTO
Members; and (4) longer than every seven years for LDCs. The cycle modifications were
only the second change to a Uruguay Round text, following the December 2015
amendment to Article 31 of the TRIPs Agreement.

1. WTO Institutional Structure

Excerpted below is one of President Bill Clinton’s Statements of Administrative
Action on the Uruguay Round agreements. These Statements were submitted to Congress
with the 1994 Uruguay Round Agreements Act. (This Act is codified at 19 U.S.C. Sections
3501-3624. It also amends several other provisions in Title 19)) There is one Statement for
each of the agreements.

Generally, the Statements are worthy of perusal. First, they provide clear
expositions of the underlying trade agreement (in the instance below, the WTO Agreement).
Second, Section 102(d) of the 1994 Act (19 U.S.C. § 3512(d)) imparts to them an exalted
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status: they are the “authoritative expression” by the U.S. of the underlying agreement and
its implementation. In any U.S. judicial proceeding, they are the definitive legislative
histories. The Statement on the WTO Agreement is of particular note, and thus is set out
below. It lays out the structure of the WTO. Observe, too, it opens with remarks about
American sovereignty.

URUGUAY ROUND TRADE AGREEMENT, STATEMENT OF
ADMINISTRATIVE ACTION, AGREEMENT ESTABLISHING THE WORLD
TRADE ORGANIZATION, H.R. DOC. NO. 316, 103d CONG., 2d SESS., VOL.. 1, 659-
667 (27 September 1994)

The Agreement Establishing the World Trade Organization (WTO Agreement)
creates a permanent forum for Member governments to address issues affecting their
multilateral trade relations as well as to supervise the implementation of the trade
agreements negotiated in the Uruguay Round. The new World Trade Organization (WTQO)
will operate in much the same manner as the General Agreement on Tariffs and Trade,
which it will replace, while overseeing a wider variety of trade agreements and benefiting
from a number of improved decision making procedures.

1. U.S. SOVEREIGNTY

U.S. sovereignty is fully protected under the WTO Agreement. The WTO will
continue the longstanding GATT practice of making decisions by consensus. The last
policy decision made by vote under the GATT — other than approving a waiver or a
country’s accession to the GATT — was in 1959. However, should a vote be taken on a
matter in the WTO, the improved procedures written into the WTO Agreement will ensure
that there can be no change in U.S. substantive rights and obligations without the agreement
of the United States.

The WTO will have no power to change U.S. law. If there is a conflict between
U.S. law and any of the Uruguay Round agreements, Section 102(a) of the implementing
bill [the 1994 Act, 19 U.S.C. 8 3512(a)] makes clear that U.S. law will take precedence:
No provision of any of the Uruguay Round Agreements, nor the application of any such
provision to any person or circumstance, that is inconsistent with any law of the United
States shall have effect.

Moreover, ... WTO dispute settlement panels will not have any power to change
U.S. law or order such a change. Only Congress and the Administration can decide whether
to implement a WTO panel recommendation and, if so, how to implement it.

2. OBJECTIVES AND PRINCIPLES

The Preamble sets forth the objectives of the WTO Agreement and the principles
that should guide its member governments. The first paragraph of the Preamble recognizes
the need to achieve the goals of expanding trade and economic development in a manner
that allows for the optimal use of the world’s resources in accordance with the objective of
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sustainable development as well as in a manner that seeks to protect and preserve the
environment. The Preamble also recognizes that agreements to reduce tariffs and other
barriers to trade and to eliminate discriminatory treatment can contribute to attaining these
objectives.

3. ESTABLISHMENT OF THEWTO

Articles 1 and 1l establish the WTO and specify the various trade agreements that
will apply to Member governments. Article Il provides that by accepting membership in
the WTO, each government will automatically become a party to 18 agreements and legal
instruments, referred to as “multilateral trade agreements” (MTAs). They are set out in
Annexes 1, 2, and 3. One of these — the Trade Policy Review Mechanism (TPRM) — is the
continuation of a procedural mechanism that has been in operation since 1989. [The TPRM
was established in 1989 under the GATT.] This mechanism enhances transparency and
supplies information regarding the operation of member governments’ trade policy.

Certain WTO agreements, referred to as “plurilateral trade agreements” (“PTAs”)
and included in Annex 4, will apply only between WTO members that accept them. [The
most significant PTA is the Agreement on Government Procurement.] ...

Paragraph 4 of Article 11 establishes the relationship between the current General
Agreement on Tariffs and Trade (GATT 1947) and the General Agreement on Tariffs and
Trade that is contained in Annex 1A of the WTO Agreement (GATT 1994). GATT 1947
and GATT 1994 are legally distinct and contain different provisions. [However, the text of
the 39 Articles in GATT is verbatim the same.] Furthermore, GATT 1994 is not considered
to be a successor agreement to GATT 1947. Thus, if a government withdraws from GATT
1947 and joins the WTO, it will have no GATT obligations to countries that have not also
joined the WTO.

4. WTO FUNCTIONS AND STRUCTURE

Acrticle 111 provides that the WTO will oversee the application of the various WTO
agreements and serve as the framework for member governments to conduct their trade
relations under those agreements. Aurticle 11 anticipates future negotiations among WTO
members both on matters covered by existing WTO agreements as well as other subjects.
Although any negotiations regarding amendments or additions to existing agreements
would take place under WTO auspices, the WTO Agreement does not preclude negotiations
in other fora on subjects related to those agreements, such as shipbuilding subsidies.

In addition, the WTO will administer the TPRM and the Understanding on Rules
and Procedures Governing the Settlement of Disputes (DSU), and will cooperate with the
International Monetary Fund and the World Bank. [Later Chapters discuss the DSU.]

Under Article IV, the “Ministerial Conference,” consisting of representatives of all
WTO governments will convene at least every other year to carry out WTO functions,
including decisions on matters that WTO Members may raise concerning a MTA. The
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Ministerial Conference will establish a Committee on Trade and Development, a
Committee on Balance of Payments, a Committee on Budget, Finance and Administration
(Budget Committee), and a Committee on Trade and the Environment.

When the Ministerial Conference is not in session, its functions will be carried out
by a General Council, also comprising representatives of WTO Member governments.
(Because it carries out the functions of the Ministerial Conference, references below to the
Ministerial Conference should be read to apply to the Council as well.)

When it applies the DSU, the Council will convene as the Dispute Settlement Body
(DSB). The Council will convene as the Trade Policy Review Body to carry out the
functions of the TPRM.

Three subsidiary councils will oversee the functioning of the MTAs. The Council
for Trade in Goods will be responsible for the agreements included in Annex 1(A). The
Council for Trade in Services will oversee the General Agreement on Trade in Services
(GATS) and the Council for Trade-Related Aspects of Intellectual Property ... will have
responsibility for the TRIPs Agreement. Each of these Councils may elect to establish
subsidiary bodies.

In addition, the various PTAs may establish their own supervisory bodies. Those
bodies will be required to keep the General Council informed of their activities.

Article V requires the General Council to make appropriate cooperative
arrangements with other intergovernmental organizations that have responsibilities related
to those of the WTO. The Council may also consult and cooperate with non-governmental
organizations with an interest in WTO matters.

5. THE SECRETARIAT

Article VI provides for a WTO Secretariat, whose Director-General will be selected
by the Ministerial Conference. Secretariat personnel will perform their duties pursuant to
regulations issued by the Conference. Like other multilateral organizations, the staff of the
Secretariat is required to be impartial and Member governments may not seek to influence
staff actions.

6. BUDGETARY MATTERS

Article VII establishes a three step annual budgetary process for the WTO. First,
the WTO Director-General will present a budget estimate to the Budget Committee. Next,
that committee will issue a budget recommendation to the General Council. Finally, the
General Council will adopt the annual budget estimate.

The Budget Committee will issue regulations concerning how Member
contributions are to be apportioned and how to deal with members in arrears. Those
regulations are to be based, as far as practicable, on the GATT 1947 regulations and
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practices.
7. LEGAL STATUS

Under Article VIII, each WTO Member is required to accord the WTO sufficient
legal status for it to exercise its functions. Each Member is also required to accord the
WTO, its officials, and representatives from member governments requisite “privileges and
immunities,” similar to those stipulated in the 1947 U.N. Convention on the Privileges and
Immunities of the Specialized Agencies.

8. PROCEDURES FOR MAKING DECISIONS

The procedures and rules for decision making on WTO matters are set forth in
Articles IX and X of the Agreement. In each area, WTO provisions either strengthen the
safeguards against action with which the United States disagrees or maintains current
GATT practice.

Article IX establishes rules for issuing waivers and definitive interpretations of the
MTAs. The WTO will continue the longstanding GATT practice of attempting to reach
such decisions by “consensus” — that is, without formal objection by any member country.
However, as has been the rule under the GATT, a matter may be decided by vote in the
absence of a consensus. Although GATT 1947 provides for the possibility of resolving
matters through voting, there has not been a vote on a policy matter (other than a decision
on grant of a waiver or the terms of accession for a new contracting party) since 1959. If
there is a vote, the matter will be decided by majority of the votes cast, unless the WTO
Agreement or the relevant MTA or PTA provides otherwise.

As has been the case under the GATT 1947, each WTO Member will have one
vote. There is a special rule for the EU (which will be a WTO Member in addition to its
member countries) that ensures that the EU casts only as many votes as it has member
countries who are members of the WTO.

The Ministerial Conference and the General Council are the sole WTO bodies
empowered to issue authoritative, binding interpretations of the WTO Agreement and
MTAs. The Conference and Council may not, however, use their authority to issue
interpretations that would undermine the amendment provisions set out in Article X.

Interpretations may be adopted by a vote of three-quarters of WTO Members, and
must be based on a recommendation from the Council charged with overseeing the relevant
agreement. For example, the General Council may issue an interpretation of the Agreement
on Safeguards only on the basis of a recommendation from the Council on Trade in Goods.

A Member government requesting a waiver of a MTA provision must first submit
the request to the Council in charge of the agreement in question. The Council has up to
90 days to consider the request and submit a report to the General Council.
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If a Member country seeks the waiver of an obligation that is subject to a transition
period, such as most of the obligations in the TRIPs Agreement, or is subject to staged
implementation, such as certain tariff cuts, there must be a consensus to grant the waiver.
Waivers for other types of obligations must be agreed to by three-quarters of the Members
if a consensus is not reached within 90 days after the request is received.

A decision granting a waiver must include: (1) a statement of the “exceptional
circumstances” justifying the decision; (2) the terms and conditions governing the
application of the waiver; and (3) the termination date of the waiver. If a waiver is granted
for more than one year, the General Council will conduct an annual review to determine
whether the exceptional circumstances continue to apply and whether the country granted
the waiver has met any terms and conditions the General Council attached to the waiver.
On the basis of this review, the General Council may extend, modify, or terminate the
waiver.

The WTO waiver provisions significantly improve upon the current GATT
requirements for grant of a waiver, enhance transparency in the operation of the waiver,
and provide greater certainty regarding the duration and scope of the waiver. The consensus
provision greatly increases the likelihood that important, but politically difficult,
obligations such as those in the TRIPs Agreement, will be implemented. Furthermore, the
three-quarters majority vote requirement increases the number of Members that must agree
to the grant of any waiver.

Procedures for interpretations and waivers of the PTAs will be governed by the
rules of the relevant agreement.

9. AMENDMENTS

Under Article X, any member may propose that the Ministerial Conference
consider amending the WTO Agreement or an MTA. In addition, each of the three
subordinate Councils (for trade in goods, services, and TRIPs) may submit proposals to
amend the MTA it oversees.

During the first 90 days that the Ministerial Conference considers a proposed
amendment, or any extended period the Conference may establish, it may submit the
proposal to the Members for domestic ratification only if there is a consensus to do so. If
the Conference cannot reach a consensus during this period, two-thirds of the Members
may vote to submit the proposed amendment to the members for possible ratification.

Article X sets out rules concerning the manner in which certain types of
amendments may enter into force and which members will be bound by those amendments.
For example, certain provisions of the MTAs may not be amended unless all WTO
members agree, and such amendments do not enter into force for any Member until all
members have agreed to the amendment. These are Articles 1X (decision making) and X
(amendments) of the WTO Agreement; Articles | (MFN) and 11 (tariff bindings) of GATT
1994; Article 11:1 (MFN) of the GATS; and Article IV (MFN) of the Agreement on TRIPs.
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Two general rules apply in other cases. First, amendments affecting Member rights
and obligations (by far the largest category of likely amendments) become effective on
ratification by two-thirds of WTO Members, but only for those governments agreeing to
the amendment. For example, if the United States does not accept a substantive amendment
to the Agreement on Agriculture, that amendment does not apply to the United States.

However, a three-fourths majority of the Ministerial Conference may decide that
an amendment of this type is so important that Members which refuse to accept it may need
to withdraw from the WTO. This rule is based on a longstanding GATT provision of this
nature. The GATT rule has never been invoked, despite the fact that a GATT contracting
party can be requested to withdraw based on only a two-thirds majority vote.

Second, if the Conference decides by a three-quarters vote that a proposed
amendment will not affect Member rights and obligations, the amendment will become
effective for all Members when ratified by two-thirds of WTO governments.

Article X sets out special rules for amending the DSU and the TPRM. Any Member
may propose that the Ministerial Conference consider such an amendment. Conference
decisions to approve amendments to the DSU may only be made by consensus. The
Conference may amend the TPRM under the normal decision-making rules of Article 1X:1,
that is, either by consensus or, failing a consensus, by majority vote. It should be noted,
however, the TPRM is simply a procedural mechanism. A decision to amend the DSU or
TPRM is effective for all WTO Members.

Procedures for amending the various PTAs are set out in those agreements. The
Conference may add new PTAs to Annex 4 of the WTO Agreement only by consensus of
all WTO members. On the other hand, if all members of a PTA request that the agreement
be dropped from Annex 4, the General Council may decide to do so by consensus or
majority vote.

10. ORIGINAL MEMBERSHIP

Article XI sets three requirements in order for a government to become an original
Member of the WTO. First, a government must be a party to the GATT at the time the
WTO Agreement enters into force. Second, the government must have accepted the WTO
Agreement and the MTAs. Finally, the government must have submitted a “Schedule of
Concessions and Commitments” for both the GATT 1994 and the GATS.

11. ACCESSION AND NON-APPLICATION

Governments that do not qualify as original WTO Members may accede to the WTO
Agreement and the MTAs, as provided in Article XII. The terms of any such accession will
be negotiated between the applicant government and the WTO General Council, which
may approve an accession by a two-thirds vote.
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Article X111 permits WTO Members not to apply the WTO Agreement, the MTAs,
and the DSU to other members, subject to a number of conditions. First, a government that
decides not to apply those provisions to another government may do so only at the time the
government invoking non-application or the other government becomes a WTO Member.
Second, the right of current GATT Contracting Parties to “non-apply” the WTO
agreements to other GATT Contracting Parties will be limited to those cases where the
governments concerned do not apply the GATT to each other at the time the WTO
Agreement enters into force for them. In addition, governments that accede to the WTO
must notify the Ministerial Conference before the Conference takes action on the accession
request if they intend to “non-apply” the agreement to any WTO Member upon accession.

Non-application under the PTAs is governed by specific provisions on that subject
in each such agreement.

The WTO Agreement provisions regarding non-application significantly improve
upon the current GATT, which prohibits a GATT contracting party from engaging in tariff
negotiations if it intends to invoke non-application at the time the new entrant accedes.
Under Article XIIlI of the WTO Agreement, a WTO Member can engage in such
negotiations, ensuring that the acceding government will apply desirable tariff rates to the
member government if, at some later date, the member chooses to apply the Agreement to
the acceding country.

12. ENTRY INTO FORCE
[The WTO Agreement entered into force on 1 January 1995.] ...
13. WITHDRAWAL

Pursuant to Article XV, a government may withdraw from the WTO Agreement —
and thus from the MTAs — six months after the government submits written notice to the
WTO Director-General. Procedures for withdrawal from the PTAs are set out in those
agreements.

14, MISCELLANEOUS PROVISIONS

Article XVI makes certain provisions regarding the transition from the GATT to
the WTO. For example, decisions, procedures, and customary practices established by the
GATT “CONTRACTING PARTIES” will apply under the WTO. Furthermore, the GATT
Secretariat is to become the Secretariat of the WTO “to the extent practicable.”

Article XV1 also provides that if there is a conflict between a provision of the WTO
Agreement and a provision of an MTA, the WTO Agreement provision will take precedence
to the extent of the conflict.

Paragraph four of Article XVI requires each WTO Member to ensure that its
governmental measures conform with its obligations under the MTAs. This provision is
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simply a restatement of the long accepted principle of public international law that
countries will abide by their commitments. Paragraph four does not create obligations
beyond those imposed by the MTAs.

WTO Members are not permitted to file “reservations” (i.e., declare that they will
not be bound by certain provisions) under the WTO Agreement. Governments may record
reservations under the MTASs only to the extent allowed by the relevant MTA. The use of
reservations under the PTAS is governed by each PTA.

15. NOTES AND ANNEXES

The annexes to the WTO Agreement incorporate each of the various MTAs and
PTAs. Annex 1A, for example, includes each of the various “trade-in-goods” agreements
that form part of the overall WTO Agreement. Among the agreements that figure in Annex
1A is the GATT 1994, which is defined to mean the 1947 text of the GATT plus:

° various legal instruments, such as waivers and accession protocols, adopted
by the GATT CONTRACTING PARTIES;

° six Understandings concerning various GATT articles;

° a protocol adopted in Marrakesh when the WTO Agreement was signed;

° changes in certain GATT terms (e.g., changing “contracting party” to read

“Member”) to make them applicable to the WTO; and
° an exception to Part Il of the GATT for the Jones Act.

An interpretative note to Annex 1A provides that any conflict between the GATT
1994 and a provision of the other trade-in-goods agreements in the Annex will be resolved
in favor of the latter.

Annex 1B of the WTO Agreement incorporates the GATS. Annex 1C sets out the
Agreement on TRIPs. Annex 2 contains the DSU and Annex 3 sets out the Trade Policy
Review Mechanism. The PTAs are set out in Annex 4.

I1l.  Structural Flaws

One point the above-excerpted Statement of Administrative Action fails to make is
how Euro-centric the WTO Secretariat is. The Secretariat staff numbers over 600. Yet, as
Brazil, China, Cuba, Ecuador, India, Pakistan, and South Africa noted in a joint proposal
they issued on 4 November 2009, nationals of developing and least developed countries
account for only one-fifth of the employees. Roughly 80% of WTO Members are poor
countries, hence the incongruity. Stunningly, nationals from five of the world’s six most
populous countries — China, India, Indonesia, Brazil, and Pakistan — fill just 25 Secretariat
staff positions.

By contrast, nearly 70% of the Secretariat staff comes from eight developed
countries: Canada, France, Germany, Spain, Switzerland, U.K., and U.S. The top five of
them are France (181 nationals), U.K. (72), Spain (46), Switzerland (44), U.S. (30), and
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Canada (23). To be sure, a number of European (particularly French) employees are
administrators, translators, and secretaries, and there is a relative dearth of meritorious
trade capacity available from developing countries. However, is the startling lack of
diversity at the Secretariat entirely coincidental, or is there an overhang of traditionalist
culture from the GATT era?

Another point the Statement does not make, which it could not have because it pre-
dates experience with the WTO, is how flawed an institution the WTO is. In April 2012,
WTO Director General Pascal Lamy (1947-) appointed a panel to study challenges to the
global trading system in the 21% century. In January 2013, a panelist, Talal Abu Ghazaleh,
Chairman and Founder of the management consulting group TAGOCorp, which is based
in Jordan, issued a separate report. His report recommended the WTO:

(1) Use voting, instead of consensus, to make decisions in order to move
forward more efficiently and efficiently.

(2) Hold Ministerial Conferences annually, rather than biennially.

3 Facilitate the development of plurilateral agreements, so that a subset of
Members eager to pursue trade liberalization in a particular area can do so
without being hamstrung waiting for a consensus of the entire Membership.

4 Negotiate an Internet Economy Agreement.

(5) Integrate poor countries into international services trade.

(6) Establish two permanent advisory committees, one with officials from
NGOs, and the other with private sector businesspersons.

Regrettably, but not surprisingly, nothing changed.

The Abu Ghazeleh Report preceded the April 2013 deadline for the panel to issue
its study, but followed a 2005 Report from an Advisory Panel that Peter Sutherland (1946-
2018), former GATT Director General chaired. The earlier Report also called for annual
Ministerial meetings, plus a head-of-state summit every five years. The Sutherland Report
suggested that consensus-based decision making should be amended by a rule barring
blockage by one or a small group of Members unless it can show a “vital national interest”
that would be compromised if the consensus decision were adopted. It also called for a
stronger Director General office. There was no follow up on any of its recommendations,
either.

IV.  Content of WTO Agreement and Four Annexes
° Overall

Overall, in the context of this Grand Bargain, the Uruguay Round produced an array
of agreements. What is the relationship between GATT and the WTQO?

The technical answer is GATT is one of the 13 MTAs covering goods listed in
Annex 1A to the WTO Agreement. As a text annexed to the WTO Agreement, GATT is
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incorporated by reference into the web of multilateral trade rules found in that Agreement,
and throughout other texts listed in the Annexes.

There are four such annexes, with Annexes 1, 2, and 3 containing “Multilateral
Trade Agreements” that were part of the single undertaking in the Uruguay Round, and
Annex 4 containing “Plurilateral Agreements” that WTO Members could opt into (or not).
Table 1-1 lists these Annexes to the WTO Agreement, and the specific “covered”
agreements contained in the Annexes.

This Table should be memorized. It a fundamentally important Table. That is
because this Table answers the questions “where is GATT-WTO law?” and “of what does
GATT-WTO law consist?” Note that to say GATT is an “annexed” agreement and thereby
incorporated by reference is to understate its contemporary importance. It remains the
central substantive legal document, even the “constitution,” of international trade.

° Open versus Closed Plurilateral Agreements

As for the Plurilateral Agreements, they include not only the most notable such
Uruguay Round accord, namely, on government procurement (in Annex 4), but also post-
Uruguay Round deals, such as the 1996 ITA and 1997 Agreement on Financial Services
and Agreement on Telecommunications pursuant to the Annexes to GATS. Observe there
are two species of Plurilateral Agreements: open versus closed.

With an “open” deal, all of the benefits created by the deal extend immediately and
unconditionally to every WTO Member, regardless of whether the Member is a signatory
to the deal and assumes its obligations. Such benefits include market access, so with an
open arrangement, a non-signatory gets the benefit of the liberalized market access
provided by the deal, even though that non-signatory makes no market access concessions
of its own. In effect, an open deal applies the obligation of immediate, unconditional MFN
treatment to all Members.

In that sense, an open plurilateral accord is not radically different from a
multilateral agreement. In the first instance, by definition, a subset of Members negotiates
the deal. The benefits of the deal extend to all Members, once the trade value of volume
represented by the parties to the deal crosses a quantitative benchmark. In the second
instance, as a practical matter, a subset of Member is engaged actively in talks. All
Members get the benefit of this deal, but with no delay associated with a benchmark.

However, with an “open” deal, “immediate” may have a peculiar meaning. The
unconditional extension of benefits may be conditional on a critical mass of countries
joining the deal. The countries agree on a quantitative threshold — such as that the number
of signatories to the deal represent 80% of the value or volume of trade in the sector in
which the deal covers. This quantitative threshold triggers application of the deal to all
other countries (i.e., non-signatories). The ITA is an example. Its benefits extended to all
WTO Members, whether they were a party to this plurilateral bargain or not, but only after
Members representing 90% of world trade in IT products agreed to join the ITA.
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Table 1-1
Annexes and Agreements Therein to WTO Agreement

Annex 1
Multilateral Trade Agreements (MTAS)

Annex 1A
MTASs on Goods

(1) GATT 1994, which incorporates by reference the entire 1947 GATT text.
(2) Agreement on Agriculture
(3) Agreement on the Application of Sanitary and Phytosanitary Measures
(SPS Agreement)
(4) Agreement on Textiles and Clothing (ATC Agreement)
(5) Agreement on Technical Barriers to Trade (TBT Agreement)
(6) Agreement on Trade-Related Investment Measures (TRIMs Agreement)
(7) Agreement on Implementation of Article VI of GATT 1994
(Antidumping Agreement or AD Agreement)
(8) Agreement on Implementation of Article VII of GATT 1994
(Customs Valuation Agreement)
(9) Agreement on Pre-shipment Inspection (PSI Agreement)
(10) Agreement on Rules of Origin
(11) Agreement on Import Licensing Procedures
(12) Agreement on Subsidies and Countervailing Measures (SCM Agreement)
(13) Agreement on Safeguards
(14) Agreement on Trade Facilitation (TFA Agreement)
(added following consensus reached at 9™ Ministerial Conference in Bali
in December 2013 pursuant to Doha Round negotiations)

Annex 1B
MTA on Services

General Agreement on Trade in Services (GATS)

Annex 1C
Intellectual Property

Agreement on Trade Related Aspects of Intellectual Property Rights
(TRIPs Agreement)

Annex 2

Understanding on Rules and Procedures Governing the Settlement of Disputes (Dispute
Settlement Understanding or DSU)

Annex 3

Trade Policy Review Mechanism (TPRM)

Annex 4
Plurilateral Agreements

(1) Agreement on Government Procurement (GPA)
(2) Agreement on Trade in Civil Aircraft

Notes:
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15t
The International Dairy Arrangement and Arrangement Regarding Bovine Meat, both
plurilateral accords, have expired.

2nd:
The GPA does not allow for free riders; its benefits extend only to WTO Members that are
parties to the GPA and have made concessions thereunder.

3rd

The Civil Aircraft Agreement entered into force on 1 January 1980. It is distinct from
bilateral accords between certain Members (such as the 1992 EU-U.S. arrangement
allowing each side certain domestic aircraft subsidies, but from which the U.S. withdrew in
2004, which in turn led to the 2011 Airbus and 2012 Boeing Appellate Body cases that are
discussed in separate Chapters). There are 33 WTO Members that are parties to this
Agreement (as of October 2022). “The main feature of the Agreement is ... it obliges
signatories to eliminate import duties on all aircraft, other than military aircraft, as well as
on all other products covered by the Agreement.”® Such products “include civil aircraft
engines and their parts and components, all components and sub-assemblies of civil aircraft,
and flight simulators and their parts and components.”’

The Agreement on Trade in Civil Aircraft entered into force on 1 January 1980.

With a “closed” deal, only participants (that is, signatories) to the deal are entitled
to its benefits. Unless a Member signs the deal and makes market opening concessions of
its own, it cannot make use of any market access provisions of the deal. Thus, a closed
Plurilateral Agreement forbids free ridership. It adheres to the MFN obligation in an
immediate, but conditional way: the condition is that only a Member that is a party to the
accord gets its benefits.

Both species are found among WTO texts: the GPA is closed, as is the 1979
Agreement on Trade in Civil Aircraft (and both are in Annex 4 to the WTO Agreement),
while (as indicated) the ITA is open under a “critical mass” approach. As for the 1997
Agreement on Financial Services and 1997 Agreement on Telecommunications, both of
which are post-Uruguay Round deals negotiated under the auspices of the GATS, they fit
the open pattern. Under these 1997 Agreements, MFN treatment is extended immediately
and unconditionally to all Members, unless a specific exemption is invoked under GATS
rules. GATS Article 11:1 calls for immediate, unconditional MFN treatment, though Article
I1:2 allows a Member to derogate from that obligation by scheduling exemptions (in yet
another appendix, the Annex on Article Il (MFN) Exemptions). The Annex on Financial
Services (specifically, Paragraph 1 of the Second Annex) also respects the GATS MFN rule
of Article I, but allows for derogations from MFN treatment, and the Annex on
Telecommunications (in Footnote 15) refers to the general GATS MFN rule.

6 World Trade Organization, Brazil Seeks to Join Agreement on Trade in Civil Aircraft (10 October
2022), www.wto.org/english/news _e/news22_e/air_100ct22_e.htm. [Hereinafter, Brazil Seeks to Join.]
7 Brazil Seeks to Join.
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V. Post-Uruguay Round Deals
° 1996 ITA and 2015 ITA Expansion

By no means did the Uruguay Round lead to freer, much less free, trade in all
product markets. Duties remained on many agricultural and industrial products, and
impediments to services traded still abounded. These matters had to be addressed in future
multilateral negotiations.

However, in the aftermath of the Uruguay Round, various WTO Members sought
plurilateral bargains to liberalize trade in specific sectors. The ITA is a case in point. Signed
in 1996 by 66 WTO Members, the ITA removes tariffs on knowledge-based, high-
technology exports. The ITA provides DFQF treatment to many computer-related goods.
Thereafter, Members added an additional 201 products for this treatment, yielding a so-
called “ITA II” accord that phased out tariffs across three ears (1 July of 2017, 2018, and
2019). Unlike the GPA, the ITA does permit Members to free ride. As the WTO states:

The GPA aims to open up government procurement markets to foreign
competition in a reciprocal manner and to the extent agreed between GPA
parties. It also aims to make government procurement more transparent and
to promote good governance. Reciprocal market opening assists GPA
parties in purchasing goods and services that offer the best value for their
money. The Agreement provides legal guarantees of non-discrimination for
the goods, services and suppliers of GPA parties in covered procurement
activities, which are worth [as of May 2020] an estimated USD 1.7 trillion
annually.®

There are (as of October 2023) 49 WTO Members that are party to the WTO, but that tally
includes the 27 EU states.® In contrast, under the ITA, covered goods exported from any
Member can enjoy duty-free treatment from an importing Member that is a party to the
ITA. That is true regardless of whether the merchandise originates in a Member that has
made concessions under the ITA and become a party to it. What explains the prohibition
on free ridership in the GPA, but not the ITA?

Some WTO Members also appreciated there were products not invented at the time
of the ITA and ITA 11, such as multi-chip integrated circuits (MCPs). An MCP enhances
the functions and quality of communication devices (e.g., Blackberry devices, cell phones,
and digital cameras) by allowing memory and processing chips to be put in the same
package. America imposed a 2.6% tariff on MCPs, the EU a 4% tariff, and Korea an 8%
tariff. (Japan did not impose a tariff on MCPs.) However, in November 2005, the U.S., EU,

8 See World Trade Organization, North Macedonia Set to Become New Party to Government
Procurement Pact (7 June 2023), www.wto.org/english/news_e/news23_e/gpro_07jun23 e.htm; World
Trade Organization, Brazil Submits Application to Join Government Procurement Pact, (18 May 2020),
www.wto.org/english/news_e/news20_e/gpro_19may20_e.htm.

9 See World Trade Organization, Agreement on Government Procurement — Parties, Observers, and
Accessions, www.wto.org/english/tratop_e/gproc_e/memobs_e.htm. Switzerland and the U.K. (post-Brexit)
joined on their own right effective 1 January 2021.
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Japan, Korea, and Taiwan agreed to provide duty-free treatment to MCPs (as of 1 January
2006). This post-Uruguay Round deal is plurilateral. But, the five founding Members
account for 70% of world MCP production. (Major manufacturers include Intel, Micron,
and Texas Instruments.) Once Members accounting for 90% of production sign, the deal is
considered a multilateral WTO compact.

In July 2015, 54 of the then 81 WTO Members that joined the ITA agreed to a
further expansion of the ITA — a new plurilateral accord within the foundational one — and
finalized the accord at the December 2015 Ministerial Conference in Nairobi. They added
201 IT products to the duty-free list, phasing out tariffs on them across three years starting
in July 2016. The items included GPS navigation systems, medical products that have
magnetic resonance imaging machines, machine tools for manufacturing printed circuits,
new-generation semi-conductors, telecommunications satellites, and touch screens.

° December 2013 Bali Package and Interests of Poor

Following the ninth WTO Ministerial Conference held in December 2013 in Bali,
Indonesia, is it right to cast doubt on the first of the three legs of the WTO, the negotiating
function? Is it an obscure international discussion forum? “Yes,” given the results (or lack
thereof) from the Doha Round. As an Ambassador to the WTO said in November 2013,
when it appeared no agreements would be reached for the December 2013 Bali Ministerial
Conference: “WTO, R.I.P.”1 “No,” because Members agreed to a “Bali Package.” With
their consensus, the Director General, Roberto Azevédo declared with relief: “We have put
the “World’ back into the ‘World Trade Organization.””*!

But, had rich country interests dominated the WTO agenda, with the poor yet to see
significant, tangible results? Query whether in reality what occurred in Bali was that “W.”
as in “Wal Mart,” remained as a “W” in “WTO.” The giddiest reaction to what the
Financial Times described as “a relatively modest package to help businesses get their
products through borders more easily” came from Wal Mart and other American MNC:s,
such as Caterpillar and UPS.*? Likewise, Euro-Commerce, the association for European
retailers and wholesalers, embraced the Bali Package. To be sure, few if any trade
agreements gain traction among politicians without the support of the business community.
The question is of balance given the relatively smaller voice of the poor.

The key Package elements were a Decision on an Agreement on Trade Facilitation,
and a Decision on Public Stockholding for Food Security Purposes.'® Each Decision was
replete with meaningless text. Instead of impose hard law obligations, each relied on

10 Quoted in Daniel Pruzin, WTO Chief Admits Defeat in Efforts To Secure Bali Package of Trade
Deals, 30 International Trade Reporter (BNA) 1870 (5 December 2013).

1 Quoted in World Trade Organization, Ninth WTO Ministerial Conference, Days 3, 4, and 5: Round-
the-Clock Consultations Produce “Bali Package — The Concluding Remarks,” 5-7 December 2013, posted
at www.wto.org.

12 Shawn Donnan, WTO Comes Back to Life with Signing of Trade Deal, FINANCIAL TIMES, 9
December 2013, at 2.

13 See WT/MIN(13)/W/8 (6 December 2013), www.wto.org, and WT/MIN(13)/W/10 (6 December

2013), www.wto.org, respectively.
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aspirational language and future work programs. To be fair, in Bali, Members expressed
their desire to complete a revised GPA, which they did in March 2014, and which took
effect in April. The revision entailed new (1) market access commitments for goods and
services scheduled by governmental ministries and agencies not previously open to foreign
bidding, (2) standards on the use of electronic tools for procurement, and (3) anti-
corruption measures, plus (4) promotion of appropriate technical specifications in
procurement to conserve natural resources and protect the environment.

Still, after 12 years, the Round had not achieved its original purposes: boosting
trade to alleviate poverty and, in turn, fight Islamist extremism. Members failed to agree
on binding cuts to tariffs on agricultural or industrial goods, farm subsidies, or services
trade barriers, and to limits on trade remedies. These failures cast doubt on the utility of
the WTO as a negotiation venue.

What could the Director General do to avoid such failures? Under the WTO
Agreement, the Director General has little authority, other than moral, to persuade
Members to adopt an agreement. The Members drive this 10, so it is as effective and
efficient a negotiating forum as they allow it to be.

V1.  June 2022 MC12 Geneva Package and WTO Future Credibility

WTO Members needed to extend by two days MC12 so as to secure a set of 10
instruments they hyped as “unprecedented” and said “confirm[ed] the historical importance
of the multilateral trading system and underlines the important role of the WTO in
addressing the world’s most pressing issues, especially at a time when global solutions are
critical.”4

The World Trade Organization agreed on the first change to global trading
rules in years ... [the Fisheries Subsidies Agreement, noted below and
discussed in a separate Chapter,] as well as a deal to boost the supply of
COVID-19 vaccines [also discussed in a separate Chapter] in a series of
pledges that were heavy on compromise. [Technically, the Fisheries
Agreement was the third change to GATT-WTO treaties since the 1986-
1994 Uruguay Round: the first was the TRIPs Agreement Article 31
compulsory license amendments, and the second was the TFA, the Fisheries
Agreement and TFA represent the only post-Uruguay Round multilateral
agreements. Both are discussed in a separate Chapter.]

The [MC12] deals were forged in the early hours of the sixth day of a
[Ministerial] Conference of more than 100 Trade Ministers that was seen as
a test of the ability of nations to strike multilateral trade deals amid
geopolitical tensions heightened by the Ukraine war.

Director General Ngozi Okonjo-lweala told them: “The package of

14 World Trade Organization, WTO Members Secure Unprecedented Package of Trade Outcomes at

MC12, 17 June 2022, www.wto.org/english/news e/news22 e/mcl2 17jun22 e.htm.
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agreements you have reached will make a difference to the lives of people
around the world. The outcomes demonstrate that the WTO is in fact
capable of responding to emergencies of our time.”

Earlier she had appealed to WTO Members to consider the “delicate
balance” required after nearly round-the-clock talks that have at times been
charged with anger and accusations.

“It was not an easy process. There were a lot of bumps, just like | predicted.
It was like a roller coaster, but in the end we got there,” an exhausted but
elated Okonjo-lweala told a final news conference.

Was Dr. Okonjo-Iwela correct? Has the WTO Members passed the test amidst not only the
conflict in Ukraine, but also the Sino-American Trade War (discussed in a separate
Chapter)? Or, was Prabhash Ranjan, Vice Dean and Professor, Jindal Global Law School
(India), closer to the mark with his assessment:

164 countries, in a desperate act, have pulled the World Trade Organization
back from the brink of worthlessness by managing to cobble together a deal
at the recently concluded 12" Ministerial Conference at Geneva. Another
failure of a high-profile WTO Ministerial meeting would have been an
unmitigated disaster for the already moribund Organization. The deal — a
package of agreements ... — provides a semblance of hope for trade
multilateralism that, of late, has been battered and bruised by rising
protectionism and countries entering into plurilateral trade agreements.

The Geneva Ministerial has achieved the bare minimum to give a much-
needed face-saver to the WTO as a multilateral trade institution and thus
keep it alive and kicking. The road ahead is long and arduous.'®

He certainly is correct in stating “one has to read the fine print to separate the grain from
the chaff to discover the good, the bad, and the ugly of the Geneva Ministerial
[Conference].”!’

So, ultimately, the WTO Members agreed on the so-called “Geneva Package”
during their 12-17 June 2022 after “more than five gruelling days of negotiations.”*® That
Package consisted of:

15 Emma Farge & Philip Blenkinsop, WTO Strikes Global Trade Deals After “Roller Coaster” Talks,
ReEuTERS, 17 June 2022, www.reuters.com/markets/commodities/wto-chief-urges-countries-accept-
unprecedented-package-trade-agreements-2022-06-17/.

16 Prabhash Ranjan, WTO Ministerial Meeting: The Good, The Bad, And The Ugly, BQ PRIME
(Mumbai), 20 June 2022, www.bgprime.com/opinion/wto-ministerial-meeting-the-good-the-bad-and-the-
ugly. (Emphasis added.) [Hereinafter, WTO Ministerial Meeting: The Good.]

et WTO Ministerial Meeting: The Good.

18 Fact Box: What Has the WTO Ministerial Conference Achieved?, REUTERS, 17 June 2022,
www.reuters.com/world/what-has-wto-ministerial-conference-achieved-2022-06-17/. [Hereinafter, Fact
Box: What Has the WTO Ministerial.]
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(1)  The MC12 Outcome Document.*®
2 Four documents on the WTO’s response to emergencies, namely:

@ Ministerial Declaration on the Emergency Response to Food
Insecurity [discussed in a separate Chapter].?

(b) Ministerial Decision on World Food Program (WFP) Food
Purchases Exemptions from Export Prohibitions or Restrictions.?

() Ministerial Declaration on the WTO Response to the COVID-19
Pandemic and Preparedness for Future Pandemics [excerpted
below].?2

(d) Ministerial Decision on the Agreement on Trade-Related Aspects of
Intellectual Property Rights [excerpted below].?

3) Decision on the E-Commerce Moratorium and Work Program [discussed
in a separate Chapter].?*

4) Agreement on Fisheries Subsidies [discussed in a separate Chapter].?

19 See World Trade Organization, MC12 Outcome Document — Draft, WT/MIN(22)/W/16/Rev.1
(Ministerial Conference, Twelfth Session, Geneva, 12-15 June 2022, 16 June 2022),
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/MIN22/W16R1.pdf&Open=True.

2 See World Trade Organization, Draft Ministerial on the Emergency Response to Food Insecurity,
WT/MIN(22)/W/17/Rev.1 (Ministerial Conference, Twelfth Session, Geneva, 12-15 June 2022, 16 June
2022),
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=g:/WT/MIN22/W17R1.pdf&Open=True.

2 See World Trade Organization, Draft Ministerial Decision on World Food Program Food
Purchases Exemption from Export Prohibitions or Restrictions, WT/MIN(22)/W/18 (Ministerial Conference,
Twelfth Session, Geneva, 12-15 June 2022, 10 June 2022),
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/MIN22/\W18.pdf&Open=True

2 See World Trade Organization, Draft Ministerial Declaration on the WTO Response to the COVID-
19 Pandemic and Preparedness for Future Pandemics, WT/MIN(22)/W/13 (Ministerial Conference, Twelfth
Session, Geneva, 12-15 June 2022, 10 June 2022),
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/MIN22/W13.pdf&Open=True.

23 See World Trade Organization, Draft Ministerial Declaration on the TRIPs Agreement — Revision,
WT/MIN(22)/W/15/Rev.2 (Ministerial Conference, Twelfth Session, Geneva, 12-15 June 2022, 17 June
2022),
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/MIN22/W15R2.pdf&Open=True.

% See World Trade Organization, Work Program on Electronic Commerce, Draft Ministerial Decision
of 16 June 2022, WT/MIN(22)/W/23 (Ministerial Conference, Twelfth Session, Geneva, 12-15 June 2022,
16 June 2022),
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/MIN22/W?23.pdf&Open=True.

% See World Trade Organization, Agreement on Fisheries Subsidies — Draft Ministerial Decision of
17 June 2022, WT/MIN(22)/W/22 (Ministerial Conference, Twelfth Session, Geneva, 12-15 June 2022, 17
June 2022),
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/MIN22/W22.pdf&Open=True
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5) Decision on the Work Program on Small Economies.?®

(6) Decision on the TRIPS Non-violation and Situation Complaints [discussed
in a separate Chapter].?’

) Declaration for the Twelfth WTO Ministerial Conference: Responding to
Modern SPS Challenges.?®

(As indicated, each of these instruments is discussed, as appropriate, below or in a separate
Chapter.)

The WTO’s self-characterization of its accomplishments was over-blown. Only
instruments 2(d) and four were of significant substantive importance. Instrument (1)
(excerpted below) was largely a summation document about well-known structural
headaches. The most important passages of this document concerned S&D treatment for
poor countries and the Appellate Body candidate blockage that had hobbled the DSU since
December 2019 (both discussed in separate Chapters):

All WTO Members say the Organization’s rule book needs updating,
although they disagree on what changes are required.

Most pressingly, its dispute appeals court has been paralyzed for nearly two
years since then-U.S. President Donald Trump blocked new adjudicator
appointments, which has curbed the WTQO’s ability to resolve trade disputes.

Members committed to work towards necessary reforms of the WTO to
improve its functions. This work should be transparent and address the
interests of all Members, including developing countries, which are
afforded special treatment.

The WTO committed to conduct discussions so as to have a fully
functioning dispute settlement system by 2024.

The Declaration highlighted the growing importance of services trade and
the need to increase the participation of developing countries.

% See World Trade Organization, Work Program on Small Economies — Draft Ministerial Decision,
WT/MIN(21)/W/3 (Ministerial Conference, Twelfth Session, Geneva, 30 November-3 December 2021, 23
November 2021),
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/MIN21/W3.pdf&Open=True.

z See World Trade Organization, TRIPs Non-Violation and Situation Complaints, Draft Ministerial
Decision, WT/MIN(21)/W/4 (Ministerial Conference, Twelfth Session, Geneva, 30 November-3 December
2021, 23 November 2021),
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/MIN21/\W4.pdf&Open=True.

28 See World Trade Organization, Sanitary and Phytosanitary Declaration for the Twelfth WTO
Ministerial Conference: Responding to Modern SPS Challenges (Ministerial Conference, Twelfth Session,
Geneva, 12-15 June 2022, 16 June 2022, General Council, Committee on Sanitary and Phytosanitary
Measures), WT/MIN(22)/W/3/Rev.3, WT/GC/W/835/Rev.6, G/SPS/GEN/1758/Rev.15,
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/MIN22/W3R3.pdf&Open=True.
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The Members also recognized global environmental challenges including
climate change and related natural disasters, loss of biodiversity and
pollution. Some experts believe issues about the environment have the
potential to give the body a new vitality and purpose.?

Instrument 2(a) contained no new substantive ideas, and plainly failed to discipline
agricultural subsidies or set rules for PSH for food security purposes. Paragraph 5 was its
most impressive provision:

5. We resolve to ensure that any emergency measures introduced to
address food security concerns shall minimize trade distortions as
far as possible; be temporary, targeted, and transparent; and be
notified and implemented in accordance with WTO rules. Members
imposing such measures should take into account their possible
impact on other Members, including developing countries, and
particularly least-developed and net food-importing developing
countries.

Likewise, instrument 2(b) contained no new substantive ideas, nor did it presage an
expansion of resources to assist the WFP in its mission to “fight hunger in places hit by
conflicts, disasters and climate change.”® This document articulated the “do no harm”
principle, hence it stated:

1. Members shall not impose export prohibitions or restrictions on
foodstuffs purchased for non-commercial humanitarian purposes by
the World Food Program.

2. This Decision shall not be construed to prevent the adoption by any
Member of measures to ensure its domestic food security in
accordance with the relevant provisions of the WTO agreements.

Instrument (3) was the extension of an existing agenda and moratorium, stating:

We shall intensify discussions on the moratorium and instruct the General
Council to hold periodic reviews based on the reports that may be submitted
by relevant WTO bodies, including on scope, definition, and impact of the
moratorium on customs duties on electronic transmissions.

We agree to maintain the current practice of not imposing customs duties
on electronic transmissions until MC13, which should ordinarily be held by
31 December 2023. Should MC13 be delayed beyond 31 March 2024, the
moratorium will expire on that date unless Ministers or the General Council
take a decision to extend.

B Fact Box: What Has the WTO Ministerial.
30 Fact Box: What Has the WTO Ministerial.
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That is:

WTO Members ... extended a moratorium on placing customs duties on
electronic transmissions, from streaming services to financial transactions
and corporate data flows, worth hundreds of billions of dollars a year.

The moratorium has been in place since 1998. South Africa and India had
initially opposed an extension, saying they should not be missing out on
customs revenues.

The extension runs to the next ministerial conference, which would
normally be held by the end of 2023, but in any case will expire on March
31, 20243

Likewise, instrument (5), the text of which had been set in November 2021, did nothing
more than reaffirm an existing work agenda extant since 2018. Instrument (6) was the same
as (5) — a text dating from November 2021, which did nothing more than extend of an
existing Decision. Since when are such extensions “unprecedented” in the sense of
ushering in a noteworthy final deal? As for instrument (7), it was a set of anodyne
acknowledgements about SPS implications associated with the international trade in food,
animals, and plants, and the establishment of a work program on them. What better way to
safeguard institutional existence than create yet another such program, wilfully blind to the
reality the institution failed to complete its other agendas it set years, even decades, ago?

Instrument 2(c) was notable, though predictable, in that it discussed the WTO’s
“response to COVID-19 and preparedness for future pandemics, [and] stress[ed] the needs
of least developed countries,” “recognized that any emergency trade measures should be
proportionate and temporary and not cause unnecessary disruptions to supply chains,” and
exhorted Members to “exercise restraint in imposing export restrictions on essential
medical goods.”32 So, of the 10 instruments comprising the MC12 Geneva Package, only
instruments 2(d) and 4 were of significant substantive importance.

In examining instrument (1) below, note the breadth and depth of WTO activities.
Which are traditional trade items, and which represent an expansion of the WTO’s agenda?
Is the WTO at risk of succumbing to mission creep? Or, is trade inherently such a wide
field that it is proper for the Organization to foster a changing agenda?

WORLD TRADE ORGANIZATION, MC12 OUTCOME DOCUMENT — DRAFT*
REVISION,  WT/MIN(22)/W/16/REV.1  (MINISTERIAL = CONFERENCE,
TWELFTH SESSION, GENEVA, 12-15 JUNE 2022, 16 JUNE 2022)%

We, the Ministers, have met in Geneva from 12 to 16 June 2022 for our Twelfth Session.

81 Fact Box: What Has the WTO Ministerial.

82 Fact Box: What Has the WTO Ministerial.
33

https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=qg:/WT/MIN22/W16R1.pdf&Open=True.
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We resolve to strengthen the rules-based, non-discriminatory, open, fair, inclusive,
equitable and transparent multilateral trading system with the WTO at its core. In
this regard, we reaffirm the principles and objectives set out in the Marrakesh
Agreement Establishing the World Trade Organization and underscore the
relevance and critical role of international trade and the WTO in global economic
recovery, growth, prosperity, alleviation of poverty, welfare of all people,
sustainable development and to facilitate cooperation in relation to the protection
and preservation of the environment in a manner consistent with respective needs
and concerns at different levels of economic development.

We reaffirm the provisions of special and differential treatment for developing
country Members and LDCs as an integral part of the WTO and its agreements.
Special and differential treatment in WTO agreements should be precise, effective
and operational. In addition, we recall that trade is to be conducted with a view to
raising standards of living, ensuring full employment, pursuing sustainable
development of Members, and enhancing the means for doing so in a manner
consistent with Members’ respective needs and concerns at different levels of
economic development. We instruct officials to continue to work on improving the
application of special and differential treatment in the CTD SS and other relevant
venues in the WTO, as agreed and report on progress to the General Council before
MC13.

We acknowledge the need to take advantage of available opportunities, address the
challenges that the WTO is facing, and ensure the WTQO’s proper functioning. We
commit to work towards necessary reform of the WTO. While reaffirming the
foundational principles of the WTO, we envision reforms to improve all its
functions. The work shall be Member-driven, open, transparent, inclusive, and must
address the interests of all Members, including development issues. The General
Council and its subsidiary bodies will conduct the work, review progress, and
consider decisions, as appropriate, to be submitted to the next Ministerial
Conference.!

We acknowledge the challenges and concerns with respect to the dispute settlement
system including those related to the Appellate Body, recognize the importance and
urgency of addressing those challenges and concerns, and commit to conduct
discussions with the view to having a fully and well-functioning dispute settlement
system accessible to all Members by 2024.

In this difficult context, we note with satisfaction the progress achieved by LDC
Members who have met or who are about to meet the graduation criteria set by the
United Nations Committee for Development Policy (CDP) and acknowledge the
particular challenges that graduation presents, including the loss of trade-related
international support measures, as they leave the LDC category. We recognize the
role that certain measures in the WTO can play in facilitating smooth and
sustainable transition for these Members after graduation from the LDC Category.
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6. We underscore the importance of accessions, noting that although no new accession
has taken place since July 2016, several applicants have made encouraging
progress. In this regard, we remain committed to facilitate the conclusion of
ongoing accessions, especially for least-developed countries fully in line with the
General Council Guidelines on LDC Accessions, and to provide technical
assistance, where appropriate, including in the post-accession phase.

7. We recognize the special situation of the Members acceded in accordance with
Avrticle XII of the Agreement Establishing the World Trade Organization who have
undertaken extensive commitments at the time of accession, including in market
access. This situation shall be taken into account in negotiations.

8. We reaffirm our Decision at the Tenth Ministerial Conference in Nairobi on
Implementation of Preferential Treatment in Favor of Services and Service
Suppliers of Least Developed Countries and Increasing LDC Participation in
Services Trade, and instruct the Council for Trade in Services to review and
promote the operationalization of the waiver including to explore improvements in
LDC services export data; to review information on LDC services suppliers and
consumers of LDC services in preference providing Member markets; and to assess
best practices in facilitating the use of the preferences. On this matter, we instruct
the General Council to report to our next session on progress.

We reaffirm our Decision at the Ninth Ministerial Conference in Bali on Duty-Free
Quota-Free Market Access for Least-Developed Countries and instruct the
Committee on Trade and Development to re- commence the annual review process
on preferential DFQF market access for LDCs. On this matter, we instruct the
General Council to report on the progress to our next session.

We welcome the Decision of the Committee on Rules of Origin (CRO) adopted on
14 April 2022 (G/R0O/95) on Preferential Rules of Origin and the Implementation
of the Nairobi Ministerial Decision. We instruct the CRO to report its work to the
General Council ahead of the Thirteenth Ministerial Conference.

We also acknowledge LDCs’ commitment and efforts in implementation of the
TFA. We urge all Members to assist the LDCs in meeting their definitive Category
C deadlines.

We recognize the importance of Aid for Trade initiatives in trade-related capacity
building for the LDCs. We recommend that such programs prioritize the objectives
identified by the LDCs.

9. We instruct the Trade Facilitation Committee to hold a Dedicated Session on transit
issues annually until the next review of the Trade Facilitation Agreement is
completed. These dedicated sessions will highlight the importance of transit and
reserve time for the Committee to discuss best practices, as well as the constraints
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and challenges faced by all landlocked WTO Members, including landlocked
developing countries and LDCs as outlined in G/TFA/W/53.

Services trade is vital to the global economy and has a major role to play in global
economic output and employment. The COVID-19 pandemic has highlighted the
importance of services and has had a significant impact on services trade and
services sectors, particularly for developing Members, including least developed
countries (LDCs). We underscore the importance of recovery for services most
impacted by the pandemic and of efforts to strengthen such services, taking into
account challenges and opportunities encountered by Members. We acknowledge
the need to facilitate the increasing participation of developing Members, including
LDCs, in global services trade, including by paying particular attention to sectors
and modes of supply of export interest to them. We take note of work in the area of
trade in services.

We take note of the reports from the General Council and its subsidiary bodies.
These reports, and the Decisions stemming from them demonstrate Members’
continued commitment to the work of the WTO, thereby strengthening its
effectiveness and the multilateral trading system as a whole.

We recognize the importance of strengthened collaboration and cooperation with
other intergovernmental organizations and other relevant stakeholders that have
responsibilities related to those of the WTO, in accordance with the rules and
principles of the WTO, to restore trust, certainty and predictability in the world
economy and effectively address current and future multidimensional challenges.

We recognize women’s economic empowerment and the contribution of MSMEs
to inclusive and sustainable economic growth, acknowledge their different context,
challenges and capabilities in countries at different stages of development, and we
take note of the WTO, UNCTAD, and ITC’s work on these issues.?

We recognize global environmental challenges including climate change and
related natural disasters, loss of biodiversity and pollution. We note the importance
of the contribution of the multilateral trading system to promote the U.N. 2030
Agenda and its Sustainable Development Goals in its economic, social, and
environmental dimensions, in so far as they relate to WTO mandates and in a
manner consistent with the respective needs and concerns of Members at different
levels of economic development. In this regard, we reaffirm the importance of
providing relevant support to developing country Members, especially LDCs, to
achieve sustainable development, including through technological innovations. We
note the role of the Committee on Trade and Environment as a standing forum
dedicated to dialogue among Members on the relationship between trade measures
and environmental measures.

This draft text is without prejudice to Members’ positions and to any action that
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Ministers may decide to take.

For greater certainty, in this context, this does not prevent groupings of WTO
Members from meeting to discuss relevant matters or making submissions for
consideration by the General Council or its subsidiary bodies.

These are general messages on cross cutting issues that do not change the rights or
obligations of WTO Members (and do not relate to any Joint Statement Initiatives).
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Chapter 2

GATT-WTO ACCESSION PROCESS®*

l. Original GATT Contracting Parties and Accession

GATT Article XXVI contains provisions on entry into force of GATT. As Article
XXXII specifies, the “contracting parties” are those countries that are original (i.e.,
founding) parties to GATT or that subsequently acceded to GATT. Article XXVI is
relevant to the original contracting parties, whereas Article XXXII1 establishes the process
of accession for countries that are not founding members. The 23 original contracting
parties are:

Australia

Belgium

Brazil

Burma (Myanmar)
Canada

Ceylon (Sri Lanka)
Chile

China®

3 Documents References:
Q) GATT Atrticles XXV, XXXI-XXXI, XXXV
2 WTO Agreement
3 Following China’s original contracting party status, its withdrawal is a fascinating historical tale:
The former Republic of China was an original GATT contracting party, but later internal
political upheaval led to its withdrawal. On October 1, 1949, the PRC was founded, and
the tattered remains of Chiang Kai-shek’s [1887-1975, President of the Republic of China,
1950-1975] Nationalist government [i.e., that of the Kuomintang, or KMT] fled to Taiwan.
On March 6, 1950, the U.N. Secretary General received a communication from officials in
Taiwan indicating that “China” was withdrawing from GATT. The withdrawal took effect
on May 5, 1950.

The Mainland Communist government did not recognize the Nationalists’ action, and
contested the validity of this withdrawal. It argued that the withdrawal was null and void
because it was attempted when the Communists controlled the mainland, hence Chiang
Kai-shek’s government did not have the right to represent China. Put in public international
law terms, the PRC argued for application of the law of succession - it should be recognized
as the legitimate successor government in China. In rebuttal, however, it can be said that
the “China” that was an original contracting party and the “China” that withdrew was the
Republic of China, headed by Chiang’s Nationalists. The Communist government on the
mainland represented a different sovereign entity; a China that had never been a part of
GATT. In other words, the PRC was not a successor government to the Nationalist one,
but an entirely new creature. Plainly, the arguments involve politically charged questions
of recognition, and whether there is one China or two. Whatever the merits of the
conflicting positions, the fact is that for the twenty years following the withdrawal, the
PRC played virtually no role in GATT affairs. Mao Zedong [1893-1976, CCP Chairman,
1943-1976] simply did not much care about them.
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Cuba
Czechoslovakia
France

India

Lebanon
Luxembourg
Netherlands
New Zealand
Norway
Pakistan
Southern Rhodesia (Zimbabwe)
Syria

South Africa

United Kingdom
United States

In January 1965, the CONTRACTING PARTIES granted Taiwan’s request to join GATT
as a non-voting observer. In 1971 the U.N. General Assembly voted to restore all the rights
of China in the U.N. to the PRC. Accordingly, the PRC became a full member of the
General Assembly and permanent member of the Security Council. Additionally, the PRC
obtained representation in specialized U.N. agencies. While GATT was not such an agency
(nor is the WTO), GATT followed U.N. policy decisions. In seating the PRC delegation,
the U.N. decided the PRC was the sole legitimate government of China. Hence, GATT
revoked Taiwan’s observer status. Curiously, the PRC elected not to seek membership in
GATT in 1971 — and an otherwise auspicious year for the PRC’s international status. The
reasons for this decision may lie in the internal upheaval in the PRC associated with the
Cultural Revolution of 1966-76, the preoccupation of PRC leaders with President Nixon’s
[1913-1994, President, 1969-1974] dramatic “opening” to China, or perhaps even Mao’s
declining health.

Raj Bhala, Enter the Dragon: An Essay on China’s WTO Accession Saga, 15 AMERICAN UNIVERSITY
INTERNATIONAL LAW REVIEW 1469, 1477-1478 (2000).

But, why did China withdraw in 1950? There are no publicly available records of the event. The
answer appears to be a mixture of national security and economic reasons. The Nationalist government in
control of Taiwan anticipated Mainland China would industrialize rapidly and benefit from foreign market
access for its manufactured items thanks to MFN treatment under GATT Atrticle 1:1, which in turn would be
a basis for CCP power vis-a-vis Taiwan. At the time, the economy of the island of Formosa (Taiwan) was
relatively agrarian. So, the Nationalists in Taiwan sought to dent the Communists on the Mainland the
benefits of GATT. In fact, it was Taiwan that industrialized rapidly after the Chinese Civil War (1927-1950),
and the Mainland that, turning inward, failed to do so for several decades. Thus, apparently at the urging of
Ministry of Finance officials in Taiwan, the fateful communication of China’s withdrawal was sent to the
GATT Secretariat. Notably, as of January 2019, the two sides have never signed an armistice or peace treaty.
That same month, PRC President Xi Jinping [1953-, President, 2013-] said Taiwan “must and will be”
reunited by China, and reserved the right to use military force toward that end; conversely, Taiwanese
President Tsai Ing-Wen [1956-, President, 2016-] declared “Taiwan will never accept ‘one country, two
systems,”” as “[t]he vast majority of Taiwanese public opinion also resolutely opposes ‘one country, two
systems.”” Quoted in Xi Jinping Says Taiwan Must and Will Be Reunited with China, BBC NEws, 2 January
2018, www.bbc.com/news/world-asia-china-46733174.
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Avrticle XXX:1 states that amending GATT requires either a two-thirds or unanimous vote
of the CONTRACTING PARTIES, depending on the provision being amended. A two-thirds
vote is required to amend Article XXXIII.

GATT Atrticle XXXIII is minimalist in content, and Article XIl of the WTO
Agreement is little more than an echo of the GATT provision. GATT Article XXXIII says
a government that is not a party to GATT (or a government acting on behalf of a separate
customs territory that possesses full autonomy in its external commercial relations) can
accede to GATT. That government must do so on terms agreed to between the government
and the CONTRACTING PARTIES. Then, the CONTRACTING PARTIES must approve a decision
in favor of accession by a two-thirds majority. (The minority of existing members that do
not want to deal with the new party have the option of non-application under Article XXXV
of the GATT and Article XIII of the WTO Agreement.) Over time, GATT practice
developed to fill in details unspoken by Article XXXIII.

1. Two Step Accession Process

Since 1 January 1995, when the WTO was born, dozens of countries have joined
as Members — 36 to be exact, bringing the total to 164 (as of August 2016).% It took each
of those 36 countries an average of 10 years to join. Some took far longer. The Seychelles
needed 18 years. A few years later (as of February 2024, with effect in March), the
Membership number climbed only by two, to 166 Members, with the terms of accession
for Comoros and Timor Leste approved at MC 13 in Abu Dhabi.3” The Working Party for
the Comoros accession had been established in October 2007, and that for Timor Leste in
December 2016 — meaning processes of about 17 years and 7 years, respectively. How did
such countries become Members, and why did it take so long?

° Negotiating Bilateral Concession Agreements

Conceptually and in practice, accession is a two-step process. First, a government
seeking accession — the applicant — must negotiate bilateral concession agreements with
each WTO Member individually that asks the government to do so. Collectively, Members
requesting bilateral agreements are referred to as an “accession Working Party.” The
bilateral deals embody promises the applicant makes to individual Members about opening
the applicant’s market to goods and services from those Members. They should not be
confused with previously-negotiated deals the applicant may have made with Members. At
issue here are new agreements, or at least, revisions to existing agreements. These new
pacts are the price of admission into the GATT-WTO system.

The need for the first step is not apparent from GATT Article XXXIII, which after
all speaks of the joint action of the CONTRACTING PARTIES. Still, it has become
indispensable. What Members will ask for bilateral concession agreements? Those

36 Accession commitments of Members that joined following the birth of the WTO on 1 January 1995
are at the Accession Commitments Data Base, http://acdb.wto.org/.
87 See World Trade Organization, Ministers Approve WTO Membership of Comoros and Timor-Leste

at MC13 (26 February 2024), www.wto.org/english/news_e/news24 e/acc_26feb24 e.htm.
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members that have a keen export interest in the applicant’s market. Therefore, the first step
can be a tedious process.

For commercially and politically significant applicants like the PRC and Taiwan,
many Members are sure to ask for bilateral deals. Roughly 40 WTO Members asked the
PRC for bilateral concession agreements (including Australia, Brazil, Canada, Chile, EU,
Hungary, India, Japan, New Zealand, Norway, Switzerland, and the U.S.), and about 26
Members (including Hong Kong and the U.S.) asked Taiwan for such deals. Saudi Arabia
and Russia are other examples where many existing Members wanted bilateral agreements.
The bilateral agreements need not be identical — indeed, it is unlikely they will be. The
Members will have some common, and some different, export interests. For example, in
August 1998 Taiwan completed its bilateral agreement with the U.S. Taiwan offered
greater market-opening concessions to American agricultural products (specifically, beef
and port innards, and chicken) than it had agreed to in its deals with the EU and Japan.

° Protocol

The second step is the negotiation of a Protocol of Accession with all WTO
Members, i.e., with the WTO as a whole. Technically, the Protocol is not the same thing
as the decision of the CONTRACTING PARTIES referred to in GATT Article XXXIIIl. The
decision is taken, and a separate protocol is drafted and approved. Thus, it could be said
that accession actually involves three steps: bilateral deals; the decision; and the Protocol.

Obviously, the Protocol will not be agreed to unless the first step is accomplished.
Why? Because if the demands of several Members for bilateral concession agreements
remain unsatisfied, then why would those Members support accession? (To be sure, if only
a few Members remain unsatisfied, then they could invoke the non-application provisions
of the GATT and WTO Agreement.) At the same time, successful completion of the first
step is no guarantee negotiating an Accession Protocol will be easy. To make matters even
more complicated, the two steps may overlap.

The Protocol represents the terms of entry into the WTO. It is, in effect, a contract
between the acceding party and the Members in their joint capacity (the CONTRACTING
PARTIES, in the language of GATT Article XXXIII). As such, it implies the Members in
their joint capacity are a separate legal entity under international law. Many of the
arrangements made in the bilateral concession agreements become multilateralized through
the Protocol. In fact, the bilateral deals are incorporated into a Schedule of Concessions,
one for goods, and one for services, which are sent with the Protocol, along with a Report
from the Working Party, to the WTO General Council for approval.

In addition, the Protocol outlines the applicant’s current trade laws and policies,
and the differences between that regime and the minimum GATT-WTO requirements. The
Protocol explains how — and when — the applicant intends to correct these differences.
Thus, for example, there might be a gap between the applicant’s sanitary rules and the SPS
Agreement, or its copyright laws and the TRIPs Agreement. The Protocol will identify these
problem areas, and set out the agreed plan of action for dealing with them.
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Finally, an applicant may want its Protocol to indicate its status as a developing, or
even least developed, country so as to take advantage of special and differential treatment
afforded by many Uruguay Round agreements for such countries. The PRC, for example,
argued vociferously — but, ultimately, unsuccessfully — for across-the-board developing
country status. Many WTO Members may see such arguments as a ruse to avoid trade
obligations for as long as possible. Indeed, aside from the problem of status, the question
of “when?” often is crucial. For an admixture of domestic political and economic reasons,
an applicant may want to procrastinate cutting or eliminating tariff and NTBs. Extant
Members are sure to pursue the opposite goal in the Protocol negotiations.

° Urgency

Amidst these negotiations may be a sense of urgency, particularly by the applicant.
The longer the negotiations drag on, the more likely the terms of entry will become more
onerous. Why? Because WTO Members will agree among themselves to new trade
liberalizing initiatives.

For example, suppose a new trade negotiating round commences and results in a
major market-opening deal on agriculture. A country that acceded before the new round
would have had the opportunity to shape the terms of this deal, and in particular, make sure
it can live with those terms. A country seeking accession after the round will be stuck with
the deal negotiated by others. Moreover, to use a track-and-field metaphor, “the bar will
get raised.” Many of the pre-round concessions the applicant made in bilateral negotiations
during the first step of the accession process may, after the round, be deemed inadequate.
After all, if the new round leads to greater liberalization among the Members, then more
will be expected of the applicant.

In the PRC case, the sense of urgency spilled over to Taiwan. Taiwan was
concerned that if it was not a WTO Member by the time a new multilateral trade round (at
the time, billed the “Millennium Round”) was supposed to have commenced (early 2000),
then the concessions it had made in its bilateral agreements would be deemed inadequate
by the WTO Members. Taiwan feared it would have no choice but to liberalize more
quickly, and risk the shock that import surges would inflict on its economy that rapid
liberalization would entail. Taiwan considered backing away from its “down payment”
market access measures made to the U.S. if it did not gain WTO Membership in the near
future. Why implement these measures on the assumption of imminent accession if that
event was far off? There was the “rub.” Politically, Taiwan could not become a WTO
Member before the PRC. Thus — somewhat ironically — Taiwan was quite eager to see the
PRC accede.

° Shared Interests
This irony suggests that despite difficulties and complexities, negotiations on

bilateral agreements and the Protocol ought not to be analogized to a war, or even a non-
violent zero-sum game. As to most if not all applicants, there is a shared interest among
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the applicant and WTO Members that the applicant be brought into the “Club.” That shared
interest may spill over to other applicants in the queue, as in the PRC-Taiwan case. As long
as an applicant remains outside the WTO, it bears no multilateral trade obligations
whatsoever. The applicant is responsible for performing only those requirements it
previously took on via regional or bilateral trade and investment treaties.

Likewise, WTO Members bear no multilateral obligations to the applicant, and are
liable only for the obligations they have previously assumed through a direct deal with the
applicant. By joining the WTO, trade relations between the applicant and WTO Members
become stabilized in a legal sense. Each side takes on clear, predictable multilateral
obligations towards the other that are almost certain to be far more rigorous, in terms of
demanding trade liberalization, than any previous bilateral arrangements. Moreover, there
is a dispute resolution mechanism to adjudicate alleged breaches. In brief, the two steps
ought to be thought of as a positive-sum game.

° Effective Date

The key documents, namely, Protocol, Working Party Report, and Schedules of
commitments for both goods and services, are the “accession package.” Once the General
Council approves them, then the applicant itself must do so under its Constitutional
structure. Technically, an applicant becomes a Member of the WTO, and is allowed to take
its seat in Geneva, 30 days after it notifies the Secretariat it has ratified its package.

I11.  False Promises?
Human Rights and Religious Freedom

The benefits of this game extend beyond trade relations. An oft-made (and quite
plausible) argument was the PRC would be a better neighbor in Asia, and a more
responsible world citizen, once it was welcomed into the WTO. President George W. Bush
(1946-, President, 2001-2009) clearly put the point:

Mr. Bush, then the Governor of Texas, perhaps put it best in a speech to
Boeing workers on the Presidential campaign trail in May 2000.

“The case for trade,” with China, he said, was “not just a matter of
commerce, but a matter of conviction.”

“Economic freedom creates habits of liberty. And habits of liberty create
expectations of democracy.”

WTO membership — which became a reality on President George W Bush’s
watch — was the crowning glory of a decades-old policy of growing
engagement, supported by every President since Richard Nixon.3®

38 Quoted in John Sudworth, Can the U.S. Live in Xi Jinping’s World?, BBC NEws, 3 November 2022,
www.bbc.com/news/world-asia-china-63386954. (Emphasis added.) [Hereinafter, Can the U.S. Live?]
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As suggested, he was not alone:

In the late 1990s, Mr. Biden, then a member of the U.S. Senate, was a key
architect of the efforts to welcome China into the ... WTO.

“China is not our enemy,” he told reporters on a trip to Shanghai in 2000 —
a statement based on the belief that increased trade would lock China into a
system of shared norms and universal values, and help its rise as a
responsible power.3

So, to delay accession unnecessarily would be to isolate the PRC. It would punish the
PRC’s burgeoning middle class, the people most likely to embrace democracy. Then, the
PRC might turn inward, its human rights record might worsen, and its hand in Tibet might
be all the heavier. It might also become increasingly hostile to the outside world, more
inclined to settle matters — like reunification of Taiwan, problems in Hong Kong, or the
dispute over the Spratly Islands with several Asian countries — militarily.

Given the behavior of the CCP toward its own citizens, since China joined the
WTO, and since the Arab Spring of 2011, has this promise been borne out? Was the Bush-
Biden argument naive?:

It’s no small irony that it is President Joe Biden [1942-, President, 2021-]
who is increasingly treating China as an adversary. And his attempt to cut
off its access to advanced semiconductors [under the CHIPS Act, discussed
in a separate Chapter] is arguably the most significant reversal of the trade
and engagement approach [to advancing human rights through commercial
intercourse].*

Consider the same question with respect to other RAMs, including Saudi Arabia, Russia,
Laos, Yemen, and Vietnam. In other words, what effect, if any, does joining the Club have
on the human rights of the new Club Member, and on the attitude of that Member to human
rights outside its borders? Consider carefully freedom of conscience — is religious freedom
enhanced by joining the Club? Should that matter?4!

IV.  GATT Article XXVI:5(c) Sponsorship Accession

3 Can the U.S. Live?
40 Can the U.S. Live?
4 By no means are these questions confined to the context of WTO Membership. For example, EU

Catholic Bishops and other prominent clergy have urged the EU to incorporate religious freedom provisions
into its FTAs and other trading arrangements. See EU Bishops’ Commission Urges Action To Protect
Religious Freedom, CATHoLIC NEws SERVICE, 20 July 2021, www.catholicnews.com/eu-bishops-
commission-urges-action-to-protect-religious-freedom/#noredirect (observing: “Church leaders repeatedly
have called on the EU to link protection of religious rights to its aid and trade packages amid reports of
worsening violations across the world.”).
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GATT Atrticle XXVI:5(c) is a curious but historically important provision. It
establishes a different procedure for accession for a customs territory that has full
autonomy in the conduct of its external commercial relations. That territory can be
sponsored for membership by an existing contracting party responsible for the territory. In
1950, Indonesia, sponsored by its former colonial master, the Netherlands, became the first
country admitted under this provision. Starting in 1957 and for several years thereafter,
several former colonies — Cambodia, Ghana, Laos, Malaysia, and Tunisia, for example —
entered into GATT through the sponsorship procedure.

In contrast to Article XXXIII, the Article XXV1:5(c) procedure does not require a
series of bilateral concession agreements, decision of the CONTRACTING PARTIES, or
accession Protocol. Rather, the customs territory/newly independent country obtains
membership on the same terms and conditions as those accepted by its former Colonial
master on its behalf. So, if the Dutch agreed to bind the tariff on imports of wheat into
Indonesia at 12%, then as a new contracting party, Indonesia would have a tariff schedule
with a 12% bound rate for wheat. Notably, Indonesia would not inherit a concession on
wheat if the Dutch had made none. As another example, if the sponsoring contracting party
elected to non-apply GATT obligations to another party, then the sponsored entity would
be deemed to have elected non-application to the same entity. (This scenario occurred for
former British Colonies sponsored by the U.K. The British avoided application of GATT
to Japan when Japan acceded, and thus so also did its Colonies.)

Under GATT Article XXVI:5(c) and procedures adopted during a 1957 GATT
meeting, there is a period of de facto application of GATT obligations on a reciprocal basis
between the contracting parties and the customs territory/newly independent country.
During the period, the new country can adjust to the obligations, implement necessary trade
policies, and decide for sure whether it desires full GATT membership. Assuming it
decides affirmatively, then it is accorded full Membership after that period.

V. July 2012 Decision on Accession of LDCs

In July 2012, the WTO General Council adopted a Decision concerning accession
of LDCs to the WTO.#? This Decision followed a mandate from the December 2011
Geneva Ministerial Conference. In turn, the mandate followed up on request from WTO
Ministers to the Sub-Committee on LDCs of the Committee on Trade and Development to
make recommendations to improve the general LDC Accession Guidelines. These
Guidelines were adopted in December 2002 as a Decision by the General Council pursuant
to Article 1V:2 and Article XIII:2 of the WTO Agreement and Paragraph 42 of the

42 See World Trade Organization, Sub-Committee on Least-Developed Countries, Communication to
the General Council, Recommendations by the Sub-Committee on LDCs to the General Council to Further
Strengthen, Streamline, and Operationalize the 2002 LDC Accession Guidelines, and Accession of Least-
Developed Countries (Draft Decision), WT/COMTD/LDC/21, www.wto.org (6 July 2012). [Hereinafter,
Recommendations.]
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November 2001 Doha Ministerial Declaration (though they were not formally part of any
Doha Round outcome.)*?

The July 2012 Decision take the form of an Addendum to the December 2002
Guidelines. According to the WTO, the December 2002 Guidelines were too general, hence
the need for the July 2012 Addendum to them.** The WTO argued it is helpful to accelerate
the accession negotiations of LDCs if there were specific ways to judge negotiating
outcomes. So, the July 2012 Decision set 5 such metrics:

(1)  Goods Market Access Benchmark*®

An acceding LDC must bind 100% of its agricultural tariff lines at an
average MFN duty rate of 50%. On industrial tariff lines, an LDC could
choose between 1 of 2 options.

An acceding LDC could bind 95% of those lines at an average MFN rate of
35%. On the remaining 5%, the LDC could leave them unbound, but the
specific lines it left unbound would be subject to negotiations. Existing
Members could object. Though a footnote to the Decision urged them to
consider the sensitivities of the industrial sector of the acceding LDC, its
language was not a mandate, and the annals of trade negotiating history,
including the Doha Round, are replete with stories of rich countries
disregarding the sensitivities of poor ones.

Alternatively, the acceding LDC could seek comprehensive binding
coverage, i.e., on 100% of its industrial tariff lines (immediately, or in
stages). If it did so, then it would be allowed an average bound MFN rate in
excess of 35% on up to 10% of those lines, and a transition period in which
to phase in tariff reduction on those lines of 10 years.

(2)  Services Market Access Benchmark*®

The trade liberalization commitments for any services sector or sub-sector
made by LDCs that already were WTO Members constituted the maximum
that could be asked of a newly acceding LDC. As a practical matter, of the
48 LDCs listed by the U.N. (as of July 2012), 32 had become WTO
Members, including four that joined after the WTO was established on 1
January 1995. Those five LDCs were Cambodia (2004), Nepal (2004), Cape
Verde (2008), Samoa (2012), and Vanuatu (2012, though technically it was
not yet a Member as of July 2012, when the WTO General Council adopted

43 See World Trade Organization, Decision of 17 December 2011, Accession of Least-Developed
Countries, WT/L/846 (19 December 2011), www.wto.org; World Trade Organization, Decision of 10
December 2002, Accession of Least-Developed Countries, WT/L/508 (20 January 2003), www.wto.0rg.

a4 See World Trade Organization, Members Streamline Accession for Poorest Countries, 6 July 2012,
www.wto.org. [Hereinafter, Members Streamline.]

45 See Members Streamline; Recommendations, 11 5-7.

46 See Members Streamline; Recommendations, 11 10, 12.
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the Addendum). Thus, the existing LDC Members, especially these five, set
the services market access benchmark. They set it for the likes of
Afghanistan, Bhutan, Comoros, Equatorial Guinea, Ethiopia, Laos, Sao
Tomé & Principe, Sudan, and Yemen, all of which (as of July 2012) were
LDCs in various stages of accession negotiations, with Yemen officially
acceding on 26 June 2014.

Further, in making requests of an acceding Member, existing Members must
not require it to make a commitment at variance with its development,
finance, or trade needs. Nonetheless, LDCs must identify their “priority
sectors and sub-sectors,” and make “reasonable offers” to liberalize them.*’

Transparency Benchmark*®

The WTO Working Party on Accession for a prospective new LDC Member
should be used as a forum to review all of the bilateral market access
commitments made by that LDC. And, once an accession package was
agreed (via completion of negotiations and circulation to the Working Party
of consolidated schedules of concessions for goods and services for
verification), existing Members would not re-open it.

Special and Differential Treatment Benchmark?*®

An acceding LDC would be entitled to all S&D treatment set out in GATT
and the WTO agreements as of the day it becomes a Member. It also could
ask for additional transition periods, and existing Members should consider
such requests favorably on a case-by-case basis, but only if it submits an
“Action Plan” for implementing its commitments.>®

Technical Assistance Benchmark®!
For each LDC applicant, the WTO Secretariat will prepare a technical

assistance framework plan. The plan will aim to improve coordination and
delivery of such assistance during the accession process.

In brief, surely the poorest countries in the world would be better off in navigating the
complexities of WTO accession if there were clear points for them to follow. The WTO
said these benchmarks balanced their interests in seeing that trade liberalization and
concomitant legal reform would lead to “faster economic growth and poverty alleviation”

47
48
49
50
51

See Recommendations  10.

See Members Streamline; § 14.

See Members Streamline; Recommendations 1 18-20.
Recommendations, { 20.

See Members Streamline; Recommendations, 1 21-24.
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against their “limited capacity” to negotiate an accession package.®®> The benchmarks
amounted to a “simpler framework for the entry of LDCs into the WTO family.”%3

If the WTO is a “family,” then like most families, it has its dysfunctions. One of
them is that more powerful family members tend to push outcomes on less powerful ones,
rationalizing their oppressive behavior as being in the interest of the less powerful, and
conceding nothing in return. Arguably, the Addendum adopted by the July 2012 Decision
bears all the marks of this behavioral modality. Consider the 5 benchmarks from a critical
perspective.

The Goods Benchmark told LDCs what they must do to join the happy WTO
family. Whether they liked it or not, whether it was in their interest or not, they had to cut
average MFN agricultural tariffs, on all tariff lines, to 50%. Full binding of farm of tariff
lines is a “standard feature in all WTO Members’ commitments” pursuant to the WTO
Agreement on Agriculture.> That it would be demanded of LDCs, too, which are often
heavily dependent on small-scale agriculture, intimated the WTO “family” indeed was
dominated by the “1%” over the “99%” (to use the “Occupy Wall Street” movement
metaphor). To ensure such dominance was horizontal across all economic sectors, LDCs
also had to slash average MFN duties on industrial goods on 95% of those lines to 35%,
and would have to negotiate to keep the remaining 5% of lines unbound (or, they could be
seduced into binding 100% of their industrial tariff lines with a higher-than-35% bound
rate on 10% of their lines and a decade-long transition period).

The Services Benchmark assured acceding LDCs merely that they would not be
asked to make market access commitments beyond those made by LDCs already in the
WTO. But, they could be asked to make all such liberalizing commitments, i.e., the
Benchmark meant WTO Members could impose prior LDC commitments as a precedent
from which acceding LDCs could not derogate with the argument, for example, “Cambodia
agreed to these service sector and sub-sector commitments in 2004, so you [fill in
the blank of the acceding LDC] must, too.” It was small comfort to an acceding LDC that
it would not be asked to make a services commitment inconsistent with its development,
financial, or trade needs. Existing Members, especially rich ones, could be skillful in
arguing that opening various sectors or sub-sectors was precisely what the poor country
needed.

As for the Transparency Benchmark, extant WTO Members could abuse it. To say
the Working Party should be a forum to review bilateral market access commitments is to
invite them to see if any Member that has not yet completed a bilateral deal with the
acceding LDC can “do better” than the existing deals. The review process was an
opportunity to see what concessions had been extracted from and LDC, and what more
might be. And, for the existing Members to commit not to re-open a completed accession
package was nothing more than a pledge to behave in a minimally decent manner.

52 Members Streamline.

58 Members Streamline. (Emphasis added.)

54 Members Streamline.
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The S&D Treatment Benchmark adduced the shameless lack of generosity of rich
WTO Members. They agreed to give no new treatment. They simply repeated LDCs could
use the existing S&D provisions in GATT and the WTO agreements.

Finally, the Technical Assistance Benchmark was empty. The WTO Secretariat
promised nothing, and that promise related only to the accession process — not after
accession. No money. No non-monetary resources. Nothing, other than the Secretariat
would concoct technical assistance framework plans, which might or might not ever come
to fruition and make an impact.

In sum, the July 2012 Guidelines were a set of non-negotiable points foisted on the
poorest of the poor, dressed up in the seductive language of “family.” Whatever little room
for maneuver LDCs had before the Addendum, the first three Benchmarks meant they had
even less. The last two Benchmarks gave them nothing in return.

VI.  Changing Terms
° Reservations

Is it possible for a new or existing WTO Member to file a “reservation” to the WTO
Agreement or its Annexes? That is, could a Member simply declare it will not be bound by
certain provisions? After all, reservations are contemplated in the Vienna Convention on
the Law of Treaties. Moreover, when a country accedes to the WTO, typically it negotiates
“reservations,” in the form of terms and conditions for entry, in its protocol of accession.

Nevertheless, upon entry, and as regards existing Members, the general answer is
“no.” Article XVI:5 of the WTO Agreement prohibits reservations to that Agreement, and
permits reservations to a provision in a specific multilateral accord only to the extent
allowed for by that accord. Joining and participating in the GATT-WTO regime is, indeed,
a single undertaking.

° Amendments

Multilateral trade rules must be rigorous, but also afford flexibility. Rigidity in a
legal system is likely to lead to ossification of that system, or a revolution against it. Thus,
GATT and the WTO Agreement allow for amendment of their rules. However, as a
threshold matter, what is the relationship between GATT Articles XXV:5 and XXX? That
is, what is the difference between a waiver from a multilateral trade law obligation, and an
amendment of that obligation?

To ask the question is to reveal the answer. In theory, a waiver is a request a WTO
Member makes to be relieved from a GATT-WTO obligation. The relief applies only to
that Member, and typically just for a short term. It is not a generalized, permanent lessening
of an obligation, which would require an amendment. That is, an amendment applies to all
Members, or a large portion thereof (e.g., LDCs), and represents a permanent, or at least
long-term, alteration of the obligation. Also, it might be urged a waiver never involves a
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new obligation, only removal of an existing one.

In practice, this distinction may not be so obvious. A Member could request a
waiver that is worded in a sufficiently generic manner so as to accommodate other
Members, so long as they satisfy the criteria set forth in the waiver. For instance, a waiver
for the EU to give preferences to over 70 of its former colonies in the ACP countries
arguably is tantamount to an amendment. (Still, the EU obtained waivers periodically for
ACP preferences.) Further, what about waiver criteria, i.e., the terms and conditions to be
satisfied in order to get relief from the obligation? Suppose they include notice and
reporting requirements, consultation procedures, or economic or financial ratio tests.
(Criteria in the first two categories have been set forth in waivers.) Might these criteria
constitute new obligations, or are they nothing more than requirements tied to the waiver?

Delineating waivers from amendments is important. While the WTO Ministerial
Conference is the ultimate decision maker in either instance, the criteria for decision
making vary. For example, if there is no consensus on a proposed amendment, then the
Ministerial Conference decides by a two-thirds majority whether to submit the amendment
to the Members for acceptance. There is no such hurdle on waiver decisions. They are
made directly, without need of a prior decision as to whether to submit the waiver request
to the Members. As another example, Article X of the WTO Agreement contains a number
of details unique to the amendment process. More importantly, in some instances proposed
amendments require unanimity.

GATT Article XXX:1 mandates that all contracting parties accept a proposed
amendment to Part | of GATT before that proposal takes effect. Part | of GATT contains
the first two of the pillars, i.e., the MFN and tariff binding obligations in GATT Articles |
and 11, respectively. All other GATT provisions (including the national treatment
obligation of Article Ill, the transparency provisions of Article X, and rule against
quantitative restrictions in Article XI) can be amended upon a two-thirds vote of the
contracting parties. Article X:2 of the WTO Agreement supplements these thresholds. It
indicates unanimity of acceptance is necessary not only for proposed changes to GATT
Articles | and Il, but also for proposed changes to Article IX of the WTO Agreement
(concerning WTO decision making, including decisions about waivers), Article 11:1 of
GATS (concerning MFN treatment), and Article 4 of the TRIPs Agreement (concerning
MFN treatment for IPR protection). Likewise, Article X:8 supplements the thresholds in
GATT. It mandates that amendments to the DSU require consensus.

A proposed amendment to a GATT provision outside of Part I, or to a WTO accord
other than the particular aforementioned provisions, takes effect upon acceptance by 2/3 of
WTO Members. (See GATT Article XXX:1 and WTO Agreement Article X:3.) But, if that
amendment affects the substantive rights and obligations of the Members, then it becomes
effective only for those Members that accepted the proposal. For the 1/3 or fewer Members
that did not, the substantive amendment is inapplicable unless and until they accept it.
Why?

No doubt protection of sovereign interests of the non-approving Members in the
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face of possible tyranny of the majority is the answer. Every Member should be allowed to
decide whether to incur new obligations, and not have them foisted upon itself by a
majority. In contrast, procedural amendments take effect for the entire membership upon
acceptance by the two-thirds super-majority. Who decides whether an amendment does or
does not affect substantive rights and obligations? The Ministerial Conference, by a three-
fourths vote.

Conceivably, the Members approving the amendment might find it so
fundamentally important that any non-accepting Member must consider withdrawal from
the GATT, or remain as a Member only with the consent of the Ministerial Conference.
GATT Article XXX:2 and Article X:3 provide for this instance. Withdrawal is provided
for in GATT Article XXXI and WTO Agreement Article XV, and takes effect six months
after providing notice of that withdrawal. Finally, observe that any WTO Member can
propose the Ministerial Conference make an amendment. In addition, each of the Councils
of the General Council — the Goods, Services, and TRIPs Council — may submit
amendment proposals for the agreements it oversees.

° Rectifying Tariff Schedules

Evidently, amending a provision of the GATT-WTO regime is difficult, and
rightfully so. However, in at least one instance, it is necessary to “get amendments through”
quickly and with ease, namely, technical corrections to tariff schedules. Given the
thousands of product lines and corresponding numbers, descriptions, and tariff rates, it is
inevitable that mistakes will be made in virtually every Member’s schedule. The
Ministerial Conference would grind to a halt if the amendment process of GATT Article
XXX and WTO Agreement Article X had to be used for every such correction. Yet, it could
be argued that the formal amendment process was required, because GATT Article 11:7
makes tariff schedules “an integral part of Part I’ of the GATT, hence unanimity would be
required for every amendment no matter how minor.

Fortunately, a certification process developed during the pre-Uruguay Round era
and continues in use. A minor technical correction — or, in GATT-speak, “non-substantive
rectification” — is accepted automatically by all contracting parties so long as they are given
notice and raise no objections. On 19 November 1968, the CONTRACTING PARTIES decided
to establish the “Procedures for Modification and Rectification of Schedules.” It states a
certification not challenged by any contracting party within 60 days’ notice of that
certification shall take effect. This Decision is consistent with customary international law
on correction of errors of a purely formal nature in treaties.

VIIl. Breaking Away

The above discussion is about a country “joining the Club.” What happens if, after
joining, it breaks apart? What if Scotland left the U.K. (a so-called post-Brexit “Scexit’)?
What if Quebec seceded from Canada? What if Kashmir gains independent status from
India and Pakistan? What if Tibet regains full autonomy? What if Yemen splits back into
North and South Yemen?
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The U.K., Canada, India, Pakistan, China, and Yemen all are full Members. So,
would the newly independent countries from them also be Members? Or, would they need
to go through the accession process? What would existing Members prefer — the
opportunity for new bilateral commercial negotiations to ensure enhanced market access
with the breakaway country, or continuation of that country on the same terms as its former
“mother”? What would the breakaway country prefer? Professor David Gantz considers
the question in The Scottish Referendum: Another Major Step Towards Independence?*®

The problem of breaking away, and then re-joining, was best exemplified by Brexit,
the withdrawal on 29 March 2019 of the U.K. from the EU. Before Brexit, both the U.K.
and EU were WTO Members, with the U.K. having the same Schedule of Concessions for
goods (under GATT) and services (under GATS), i.e., the U.K. had no independent
Schedules for goods or services, its Schedules were the EU’s Schedules. The U.K. sought
to retain the same Schedule post-Brexit, that is, to stay in the WTO on the same tariff terms
vis-a-vis all other WTO Members as the U.K. had before it left the EU. And, the U.K. and
EU hoped they could simply split the other trade terms, namely, TRQs, in their pre-Brexit
common Schedule, between them, into two post-Brexit Schedules, one for the U.K., and
the other for the EU.

The U.S., along with Argentina, Australia, Brazil, Canada, China, Mexico, New
Zealand, Paraguay, Taiwan, Thailand, and Uruguay, objected to this proposal. The crux of
the problem (with respect to goods) concerned TRQs. They covered beef, lamb, sugar, and
hundreds of other sensitive products. With the U.K. out of the EU, these other Members
argued the value of the TRQs was not the same as it was when the U.K. was part of the
EU. They saw Brexit has causing a diminution in the value and quality of market access
on these products, so simply splitting up the TRQs from the pre-Brexit EU Schedule into
the post-Brexit EU and U.K. Schedules damaged their export interests. They demanded
appropriate compensation, and threatened to refuse to certify their Schedules, and bring
DSU proceedings, if necessary.

55 See 21 INTERNATIONAL TRADE LAW AND REGULATION 1-7 (2015).
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Chapter 3

WTO ACCESSION CASE STUDIES®

l. Enter the Dragon (China)

The WTO Membership approved the terms of accession for the PRC on 11

56 Documents References:

(1) GATT Articles XXV, XXXI-XXXII, XXXV

2 WTO Agreement

For an engaging collection of papers on WTO accession, especially those concerning China, Laos,
Russia, and Yemen, before these countries joined the WTO, as well as one on Iran’s application (lodged in
1996) to join, see United Nations Conference on Trade and Development, WTO Accessions and Development
Policies UNCTAD/DITC/TNCD/11 (New York, New York, United Nations, 2001). The paper by S. Jalal
Alavi, Permanent Mission of the Islamic Republic of Iran to the United Nations Office in Geneva, entitled
Iran’s Accession to the WTO observes:

We [Iran] have not yet ... experienced substantive difficulties in our accession,
because we have been facing a very anomalous procedural problem, which has cost us five
years in our efforts to join the system [namely, America’s blockage of formation of a
Working Party on Iran’s accession]. ... The WTO-recognized acceding countries are facing
substantive difficulties in their negotiations, while Iran has been halted since the very
beginning of the accession process on a purely procedural, and, in our view, unnecessary
basis. This situation [is] the result of the unnecessary application of the consensus rule to
the procedural part of Article X111 of the WTO Agreement.

We do not call into question the usefulness of consensus-based decision-making
at the WTO. It has proved its advantages for the whole system. The principle of consensus
is a workable mechanism among Member states, not to be used against non-Members who
would like to join the system. If this is the case, as it was for us, one Member will be in a
position [e.g., the U.S.] to prevent non-Members [e.g., Iran] from accession forever, simply
by preventing the General Council from considering the non-Member’s application for
Membership. How, in that case, can universality be guaranteed?

... In this very rapid and dynamic international trading system, how can acceding
countries afford to be left behind for a long time, cooling their heels as they wait to join
the Organization? How will they be able to abide by an international trading system which
they are not involved in establishing. ...

...[A]cceding countries should not be subjected to onerous demands while
negotiating the terms of their accession. ... [A] reference is made [in a WTO Secretariat
discussion note] to the “standard terms” with minor variations. We do not think that these
standard terms are now being applied in a standard manner. Apparently, this will affect
only the acceding countries, who should envisage a higher “Membership fee,” but it will
have its adverse repercussions for the multilateral trading system as well. ... [T]he longer
the accession process, the higher the price of Membership. The question is what will
happen if acceding countries are not able to afford this soaring Membership fee. ...

Id., pages 83-85. Did this observation prove prescient? Or, did America’s lifting (in 2005, during the
Administration of President George W. Bush) of its consensus blockage in 2005 change the accession
negotiating dynamics, and put the onus on Iran to prove it would be not only a faithful WTO Member, but
also a responsible stakeholder in international relations?
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December 2001. Ratification by the Chinese government was swift. The PRC became a
Member 30 days after notification to the WTO Secretariat of its approval of the Protocol
of Accession, which also was 11 December.

For the PRC, the accession process took about 15 years, following its application
on 10 July 1986 to join GATT. The critical breakthrough came on 15 November 1999,
when the PRC and U.S. reached a bilateral agreement. In that bilateral accord, the
commitments made by the PRC, and specifically Premier Zhu Rongji (1928-, Premier,
1998-2003), one of China’s great modern reformers, were breathtaking. The sides agreed
on a comprehensive package embodied in 250 pages of text (including about 60 pages of
tariff schedules), with many hand-written notations that appeared to be last-minute
arrangements. The key points of the deal, which later became multilateralized into terms
of entry to the WTO, were as follows:

° Tariffs

The PRC agreed to reduce overall tariffs from an average of 22.1% to an average
of 17%. It promised to slash tariffs on industrial goods from the 1997 average of 24.6% to
9.4% by 2005, with the majority of cuts by 2003, and ultimately to an overall average
bound rate of 8.9%. On industrial products considered by the U.S. to be a priority (i.e., in
which the U.S. has a keen export interest), the PRC agreed to reduce tariffs to 7.1%. The
PRC agreed to bound tariffs on chemicals in the range of 2.5% to 5%. On civil aircraft, it
agreed to a lower bound rate of 2%-4%, with the variation depending on aircraft size. The
PRC also agreed to participate in the WTO ITA, and thereby committed itself to reducing
tariffs on computers, computer equipment, semiconductors, and internet-related equipment
from 13.3% to zero by 2005.

° Quotas

The PRC agreed to eliminate all import quotas on industrial goods by no later than
2005, with most quotas abolished by 2002. For priority American products (e.g., optic fiber
cable), the PRC said it would eliminate quotas immediately upon accession. While still in
operation, quotas would grow at a 15% annual rate to ensure that market access increases
progressively.

° Agriculture

The PRC agreed to reduce the overall agricultural tariffs to 17% by January 2004,
and eventually to an overall average bound rate of 15%. This reduction was considerable,
as the PRC’s tariffs on farm goods ranged from 20% to 50%, with an average rate of 31.5%.
Further, on agricultural products the U.S. considered to be a priority, the PRC agreed to
cut tariffs by January 2004 from an average of 31.5% to an average of 14.5%. These
products included beef (with a pre-agreement rate of 45%, and post-agreement rate of
12%), cheese (with a pre-agreement rate of 50%, and post-agreement rate of 12%), poultry
(with a pre-agreement rate of 20% and post-agreement rate of 10%), and wine (with a pre-
agreement rate of 65% and post-agreement rate of 12%).
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The PRC also agreed to liberalize purchases of bulk agricultural commodities by
establishing TRQs for barley, corn, cotton, rice, and wheat, and phasing out state trading
of soy oil. The quota thresholds in these TRQs is to be high and growing, and the applicable
tariff for over-quota shipments is to average between 1%-3%. A share of the TRQs is to be
reserved for private traders. (On some items, such as cottonseed oil, peanut oil, soybean
oil, and sunflower-seed oil, the PRC agreed to an immediate elimination of TRQs.) More
generally, for the first time, the PRC agreed to permit trade in agricultural goods between
private parties. Finally, the PRC pledged to eliminate SPS measures not based on scientific
evidence.

° Automobiles

The PRC agreed to reduce tariffs on vehicles from 80%-100% to 25% by 1 July
2006, and to make the deepest cuts within the first few years following accession. As of
the date of accession, the PRC agreed to slash by half its auto tariffs, setting its bound auto
duty rate at 51.9%. The PRC pledged to cut tariffs on auto parts by 1 July 2006 to an
average of 10%. The U.S. had hoped for a phase-out period that would end by 2005. It
agreed to the extra year in exchange for a Chinese pledge to allow foreign non-bank
financial institutions to provide automobile financing immediately upon accession. In
addition, the PRC agreed to phase out all quotas on auto imports by 2005. Until then, it
committed to a base level quota of $6 billion, and to increasing this level by 15% annually
until the quotas were eliminated.

° Trading Rights

The PRC agreed to grant foreign firms full rights to import and export goods. There
was no need to trade through a Chinese middleman. The PRC said it would phase in these
rights over three years.

° Distribution Rights

The PRC agreed to grant distribution rights to foreign exporters and manufacturers
for both agricultural and industrial goods, whether imported or made in the PRC, within
three years following accession. The foreign firms could conduct their own distribution
networks. In other words, there would be no need for Chinese middlemen. They could
maintain wholesale or retail operations, as well as after-sales services (e.g., repair,
maintenance, and transport). However, the PRC kept some limitations on distribution
rights. For example, in the first three years after accession, foreign oil companies were
limited to 30 gas service stations in the country, thus inhibiting the distribution of their
product.

° Services Auxiliary to Distribution

The PRC agreed to phase out all restrictions on services auxiliary to distribution
within three-to-four years following accession. Examples of these services included air
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corridor, freight forwarding, packing, rental and leasing, storage and warehousing, and
technical testing and analysis. After the phase-out period, the PRC promised foreign firms
would be able to establish 100% wholly-owned subsidiaries to provide these services.

° T&A

The U.S. agreed to phase out textile quotas by 2005, as the ATC Agreement calls
for (corresponding to the expiration of the MFA), not 2010 as the American textile lobby
had hoped. However, the U.S. retained for 12 years (i.e., until 31 December 2008, which
is after the ATC expired) after the PRC’s accession a special safeguard mechanism aimed
at preventing textile import surcharges. The remedy was created especially for use against
a rapid increase in Chinese textile imports that cause, or threaten to cause, market
disruption (namely, material injury) in America.

° Dumping

For purposes of monitoring possible dumping of Chinese goods, the U.S. continued
to treat the PRC as a NME for 15 years after its accession (through 31 December 2016).
So, when calculating Normal Value in the computation of the dumping margin (the
difference between Normal Value and Export Price or Constructed Export Price), the
Department of Commerce is likely to use a proxy, Constructed Value. To arrive at a value
for Constructed Value, the Commerce Department could (and, indeed, did) look to data
from a third country (such as India, Indonesia, or Thailand — or even Paraguay, as occurred
in the past). Respondents in AD cases argue this calculation — in particular, the choice of
a third country from which to gather data for Constructed Value — is arbitrary and skewed
toward finding a positive dumping margin. The USTR pointed out the NME statute is self-
limiting: if a particular sector in a foreign economy, or an entire foreign economy,
demonstrates it has become market-oriented, then the rules are not applied to that sector.

° Subsidies

The PRC agreed to eliminate all export subsidies. The elimination of these subsidies
on cotton and rice was of particular importance to the U.S. In addition, America reserved
the right for the 15 years following the PRC’s accession to take into account the special
characteristics of the PRC’s economy when applying CVD law. In particular, in a case
involving a newly privatized company, the U.S. could identify and measure the benefit of
a subsidy provided to that firm when it was still a SOE, and thereby fashion an argument
that the benefit carried through to the post-privatization entity. Finally, the PRC accepted
the ability of foreign governments to apply the Uruguay Round SCM Agreement against
Chinese SOEs, when appropriate.

° Product-Specific Safeguard
In addition to the normal WTO safeguard mechanism pursuant to GATT Article

XIX and the Uruguay Round Agreement on Safeguards, American firms would be
permitted to avail themselves of a new and special safeguard remedy, known as the
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Product-Specific Safeguard. This remedy was designed to address imports of Chinese
goods that are a significant cause, or threat, of material injury to an industry in the U.S.

The Product-Specific Safeguard remained in force for the first 12 years of the
PRC’s WTO Membership (through 31 December 2013). This remedy differed from a
normal safeguard action in two key respects. First, the U.S. could apply import restraints
unilaterally based on criteria that were less stringent than those in the Safeguards
Agreement. Second, it permitted the PRC to address import surcharges by imposing VRAS
(which are otherwise illegal under Article 11:1(b) of the Agreement).

° Telecommunications Services

The PRC agreed to open, within limits, its telecom market to foreign companies
and provide them with national treatment. Through these commitments, the PRC agreed to
join the WTO Basic Telecommunications Agreement. Consequently, the PRC agreed to
implement the pro-competitive regulatory principles set forth in the Agreement, like cost-
based pricing, inter-connection rights, the establishment of an independent regulatory
authority, and technologically-neutral scheduling (i.e., allowing foreign suppliers to choose
which technology to use in providing telecom services).

As for the market-opening commitments made by the PRC, they covered two broad
areas: FDI in the telecom sector, and geographic restrictions on the provision of telecom
services. With respect to FDI, the PRC agreed, effective immediately upon accession, to
allow foreign companies to take up to a 49% stake in JVs engaged in certain telecom
services. (Foreign investment in telecommunications had been barred entirely.) After two
years of membership, they were permitted a 50% stake in JVs providing value-added and
paging services. After five years, foreign firms could take up to a 49% stake in JVs
providing mobile voice and data services. After six years, they could own up to 49% of a
JV providing domestic and international services.®’

57 Long after China’s 11 December 2001 WTO accession, the telecom JV requirement — like many
other PRC commitments — remained a controversy. During the Sino-American Trade War (discussed in a
separate Chapter), which started in March 2018, the U.S. complained China continued to restrict FDI by
American telecommunications providers with undue JV requirements. See Jennifer A. Dlouhy & Todd
Shields, U.S.-China Feud Gets Nasty With Red Tape as Stealth Weapon, BLOOMBERG, 28 June 2020,
www.bloomberg.com/news/articles/2020-06-28/u-s-china-feud-quietly-gets-nasty-with-red-tape-as-
weapon?sref=7sxw9Sxl.
For an argument that in acceding to the WTO:

China never made any commitments to dismantle the state sector of its economy and is not
otherwise legally bound to do so under the WTO. The claim that China agreed to adopt
open markets is a myth created by President Bill Clinton due to wishful thinking or political
expediency when he sought congressional support for China’s accession to the WTO in
2001. Clinton argued that China’s WTO entry would lead to the adoption of economic
freedoms that in turn would lead to political freedoms and greater protection for human
rights. Clinton even dangled the possibility China could shed the shackles of Communism
and embrace democracy. In response to Clinton’s grandiose vision, China remained
cautious and made no extravagant promises. China promised only to adopt a hybrid system
in which some free markets would operate within an overall state-led economy. Rather
than dismantling its state-led economy after its WTO accession, China has incessantly
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Thus, the U.S. dropped its insistence that the PRC allow foreign firms a 51% equity
interest within four-to-five years after accession. In return, America accepted immediate
49% stakes, rising to 50% stakes with management control within two years. The USTR
pointed out that under Chinese law, contractual management and operational participation
was possible with a 50/50 ownership structure.

As regards geographic limitations on the provision of telecom services by foreign
firms, the PRC agreed to phase out all such restrictions for paging, value added, and closed
user groups in three years, mobile voice, cellular, and data services in five years, and
domestic wireline and international services in six years. The PRC agreed to open its most
important telecom corridor (the Beijing — Shanghai — Guangzhou region, which represents
75% of all traffic in the PRC), immediately upon accession to all telecom services. The
PRC also assured the U.S. it would permit foreign firms to provide telecom services via
satellite. Finally, it appeared that PRC authorities accepted the fact that production quotas
on mobile phones they had planned would be incongruous with GATT-WTO rules, hence
the need to abandon the planned quotas.

° Internet Services

Foreign companies were allowed to invest in Chinese internet content providers,
subject to a 49% equity limit. Whether existing foreign investments in excess of this limit
were “grandfathered” was not clear, though arguably such investments fell within the scope
of a clause providing for the continuation of existing JVs in all service sectors.

° Banking Services

The PRC agreed that two years after it acceded to the WTO, foreign banks would
be allowed to conduct local currency business (e.g., deposit-taking and lending) with
Chinese enterprises in specified geographical regions. In other words, two years after
accession, foreign banks received qualified national treatment within those regions. Five
years after the accession, the customer and geographic restrictions were lifted: foreign
banks were able to conduct retail business (principally taking deposits from, and making
loans to, Chinese individuals) in local currency, and will be able to establish branches
anywhere in the PRC. That is, five years after accession, foreign banks got complete
national treatment, because they could handle local currency business of any kind,
anywhere.

° Securities Underwriting Services

strengthened it. Tightening the state’s grip over the economy serves important goals of the
Communist Party, including further entrenching its power, whereas loosening its grip
would be tantamount to relinquishing power, a prospect that the Party will never accept.
... [The United States must finally reject the Clinton myth and accept that China has no
intention of dismantling its state-led economy.

see Daniel C.K. Chow, The Myth of China’s Open Market Reforms and the World Trade Organization, 41
UNIVERSITY OF PENNSYLVANIA JOURNAL OF INTERNATIONAL LAW issue 4, 939-979 (2020).
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The PRC agreed to permit foreign brokerage firms to operate in the PRC, subject
to fairly tight restrictions. Investment by foreign firms in Chinese securities underwriting
companies had to be through a JV, and the foreign stake would be limited to 33%. The JVs
would receive national treatment in that they could underwrite domestic equity offerings.
In addition, they could underwrite and trade in international equity and all corporate and
government debt issues. More generally, the PRC pledged that as the scope of business
activities of Chinese securities firms grows, there would be concomitant expansion in the
permissible scope for foreign JV securities companies.

° Fund Management Services

The PRC agreed to permit foreign fund managers to operate in the PRC, but also
subject to fairly tight restrictions. Foreign investment in JV fund management companies
will be limited to 33% upon the PRC’s accession. Three years following accession, the
limit would rise to 49%. Thus, over time, foreign financial firms receive national treatment,
and experience an expansion in the scope of business concomitant with Chinese firms.

° Insurance Services

The PRC agreed to award licenses to foreign insurance companies to do business
in the PRC solely on the basis of prudential criteria. It pledged to abandon economic needs
tests (i.e., conditioning the grant of a license on the economic needs of the locality in which
the foreign firm proposes to do business), and to eliminate quantitative restrictions on the
number of licenses it issued. (The economic needs test had been used to protect domestic
insurers that were losing money.)

With respect to FDI in specific insurance activities, the PRC agreed to grant foreign
insurers the right, effective immediately upon WTO accession, to take up to a 50% equity
stake in local life insurance companies, up to a 51% stake in non-life insurance companies,
and up to 100% in re-insurance companies. (Non-life insurance products include health,
pension, property policies.) These JVs would be empowered to insure large-scale risks, and
foreign life insurance firms would be allowed to pick their own JV partners. However, their
operations were restricted to key Chinese cities of priority interest to the U.S. during the
first two-to-three years following accession, namely, a dozen cities including Shanghai and
Guangzhou. Two years after accession, the PRC opened up a second dozen cities, including
Beijing, and permit foreign non-life and re-insurance companies to form wholly-owned
subsidiaries. Five years after accession, the PRC dropped all geographic restrictions on
licensing, and permit nation-wide branching.

Regarding scope of activities, the PRC agreed to allow foreign property and
casualty firms to insure large-scale commercial risks nation-wide immediately upon
accession. During a five-year phase in period, the PRC expanded the scope of permissible
activities of foreign insurance companies to include group, health, and pension products.
(Relaxing restrictions on group insurance activities was of particular interest to foreign
insurers. Group products account for the largest and most lucrative market segment. Thus,
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foreign insurers chafed at being limited to selling policies to individuals.) However,
whether foreign insurers could offer group plans to companies not based in the same city
as the insurer, and whether these insurers could open branch offices, were left unclear.
Significantly, the PRC made no commitments on market access for foreign insurance
brokers.

° Cultural Industries

The PRC agreed to allow foreign movie companies to distribute significantly more
movies than the pre-agreement limit of 10 annually. In the first year following accession,
the PRC promised to permit 40 foreign movies to be distributed, and 50 by the third year.
But, of the 40 and 50 movies, respectively, permitted, only 20 would be distributed on a
revenue-sharing basis. (As for the rest, presumably, foreign movie companies would be
paid a flat fee.) The PRC also agreed to allow foreign companies to establish JVs to
distribute audio and video recordings, and software entertainment, to own and operate
cinemas, and to hold up to 49% of the shares of these JVs.

° Travel and Tourism Services

The PRC pledged that immediately upon accession, foreign-owned hotel
companies could establish majority-owned hotels in the PRC. There would be no
geographic restrictions on operations. Three years after accession, the PRC permitted them
to set up 100%-owned hotels. In addition, the PRC agreed to allow foreign travel operators
to provide the full range of travel agency services, and have access to government resorts.

° Accounting Services

The PRC eliminated its mandatory localization requirement, thereby granting
unrestricted access to individuals licensed in the PRC as CPAs. It pledged to award
accounting licenses in a transparent manner and apply national treatment to foreign and
Chinese applicants. Foreigners would be allowed majority control of accounting firms.

° Legal Services

Perhaps lawyers did not get the best of deals! The PRC promised to allow foreigners
majority control not only of accounting firms, but also of architectural, computer services,
dental, engineering, management consultancy, medical, and urban planning firms. But, not
so with law. Like many WTO Members, the PRC declined to allow foreigners to hold
majority control in local legal practitioner firms.
1. Lop-Sided Deal or Mistake?

° President Clinton:
Lop Sided Deal

Impressive as these commitments China made were, they were only part of the deal.

International Trade Law E-Textbook (Raj Bhala, 6™ Edition, 2025) University of Kansas (KU)
Volume Two Wheat Law Library



140

Upon accession, the PRC assumed all of the obligations in the GATT-WTO regime.

For example, it implemented the TRIMs Agreement, and thereby eliminated trade
and foreign exchange balancing requirements, and local content requirements. It
abandoned the practice of conditioning investment approvals on performance
requirements, offsets, and the conduct of R&D activities in the PRC. As another example,
it implemented the TRIPs Agreement, and hence forswore forced technology transfer. Still
another example concerns SOEs. (As of August 2018, SOEs held nearly 40% of China’s
industrial assets.>®) The PRC began ensuring SOEs make purchases and sales based solely
on commercial considerations (e.g., price, quality, availability, and marketability), and
provide foreign firms with the opportunity to compete for contracts on non-discriminatory
terms. Significantly, the PRC agreed to the American demand that purchases and sales by
SOEs would not be considered “government procurement,” and thus would be subject to
normal GATT-WTO disciplines. (Were they considered government procurement, the
PRC could avoid signing the plurilateral GPA and thereby exempt its massive SOE sector.)

President Clinton, whose USTR, Charlene Barshefsky, was principally responsible
for the 15 November 1999 bilateral accord, characterized it correctly: it was the “most one-
sided trade deal in history.” On 25 May 2000, the House of Representatives voted narrowly,
but decisively, approved permanent normal trade relations (PNTR) for the PRC. The vote
was 237-197. On 19 September, the Senate followed suit and approved PNTR legislation
by an 83-15 margin. Through these legislative actions, China no longer was subject to
annual review of its human rights record under the Jackson-Vanik Amendment to the Trade
Act of 1974, as a condition to get MFN treatment from the U.S.5°

Thereafter, China reached bilateral agreements with the few key remaining
Members that had sought them. Notably, the EU insisted on better market access terms for
luxury goods (a European export specialty) and eased terms of entry for large retail stores
(such as Carrefour). Mexico proved to be the last hurdle. It was particularly concerned
about competition from Chinese products in third country markets, and obtained
concessions (inter alia) concerning dumping and other trade remedies.

° Post-Accession Implementation Controversies

Observe from the use of transition periods to manage trade on contested topics.
Consider the extent to which the PRC fulfilled its commitments, especially in light of

58 See Five Sticking Points Keeping Xi and Trump from a Trade Deal, 35 International Trade Reporter
(BNA) 1122 (23 August 2018).

58 American and other non-Chinese MNCs that supported Chinese WTO accession sometimes argued
that as a WTO Member of over 1 billion people, China would present unparalleled market opportunities for
U.S. and other foreign exporters to the Mainland. What these corporate enthusiasts were less inclined to
disclose was that the reverse was actually the case: by all other Members granting the new one, China, MFN
treatment, China (bolstered by a large, relatively cheaper, pool of labor, state-supported SOEs, and industrial
policy) would become the producer-exporter to the world. And, so it did. After 20 years in the WTO, China’s
exports to the world surged nine-fold. See lori Kawate, China’s Trade with World Surges Ninefold After 20
Years in WTO, Nikkei Asia, 7 November 2021, https://asia.nikkei.com/Economy/China-s-trade-with-world-
surges-ninefold-after-20-years-in-WTO.
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prominent WTO disputes like 2010 China Audiovisual Products case, where accession
commitments were litigated.

Finally, to help ensure it would implement its commitments and fulfill its
obligations, China agreed to a “Transitional Review Mechanism” whereby it would
undergo annual reviews by the WTO for each of the first eight years of its Membership,
followed by a review after 10 years. The final review under the Mechanism occurred in
2011.To be sure, now that China is in the WTO, the debate has shifted from entry
commitments to full implementation and vigorous enforcement of those terms.

Despite these reviews, controversies exist in a number of areas, notably,
discriminatory taxation, IP protection, SPS measures, subsidization, and foreign bank
entry. Currency valuation, and whether China manipulates its currency by artificially
linking it to the U.S. dollar at an over-valued rate, thereby discouraging China from
importing American goods and contributing to the giant bilateral trade deficit, is a point of
contention. While these debates are heated, two points must be kept in mind.

First, the world is a long way from a “Red” China implacably hostile to America.
The countries may be strategic competitors, but they know well the benefits from
cooperation and peaceful economic competition. Fighting about pirated music or software,
as opposed to pointing weapons and firing real rounds at one another, is a sign of progress.
Second, Chinese leaders have embarked resolutely on a course of economic openness and
liberalization. In doing so, they have taken a bet that although reform will mean painful
adjustments and uneven development, on balance and in the long run, the Chinese people
can compete and win in global trade.

° President Trump:
Mistake

These two points did not persuade the Administration of President Donald J. Trump
(1946-, President, 2017-). In January 2018, the USTR issued the 16" annual report required
by Section 421 of the U.S.—China Relations Act of 2000, 22 U.S.C. Section 6951.%° This
Section mandates an annual report on the extent to which the PRC complies with its
international trade law obligations, especially those it undertook in acceding to the WTO.
The Report was scathing, and the USTR concluded China should not have granted
Membership.

UNITED STATES TRADE REPRESENTATIVE, 2017 REPORT TO CONGRESS
ON CHINA’S WTO COMPLIANCE, EXECUTIVE SUMMARY, 2, 4-5 (JANUARY
2018)5

After its accession to the ... WTO in 2001, China was supposed to revise hundreds of laws,
regulations and other measures to bring them into conformity with its WTO obligations, as
required by the terms set forth in its Protocol of Accession. U.S. policymakers hoped that

60 See https://ustr.gov/sites/default/files/files/Press/Reports/China%202017%20WT0O%20Report.pdf.
6l Emphasis added.
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the terms set forth in China’s Protocol of Accession would dismantle existing state-led
policies and practices that were incompatible with an international trading system expressly
based on open, market-oriented policies and rooted in the principles of non-discrimination,
market access, reciprocity, fairness and transparency. But those hopes were disappointed.
China largely remains a state-led economy today, and the United States and other trading
partners continue to encounter serious problems with China’s trade regime. Meanwhile,
China has used the imprimatur of WTO Membership to become a dominant player in
international trade. Given these facts, it seems clear that the United States erred in
supporting China’s entry into the WTO on terms that have proven to be ineffective in
securing China’s embrace of an open, market-oriented trade regime.

Furthermore, it is now clear that the WTO rules are not sufficient to constrain China’s
market-distorting behavior. While some problematic policies and practices being pursued
by the Chinese government have been found by WTO Panels or the Appellate Body to run
afoul of China’s WTO obligations, many of the most troubling ones are not directly
disciplined by WTO rules or the additional commitments that China made in its Protocol
of Accession. The reality is that the WTO rules were not formulated with a state-led
economy in mind, and while the extra commitments that China made in its Protocol of
Accession disciplined certain state-led policies and practices existing in 2001, the Chinese
government has since replaced them with more sophisticated — and still very troubling —
policies and practices.

Today, almost two decades after it pledged to support the multilateral trading system of the
WTO, the Chinese government pursues a wide array of continually evolving interventionist
policies and practices aimed at limiting market access for imported goods and services and
foreign manufacturers and services suppliers. At the same time, China offers substantial
government guidance, resources and regulatory support to Chinese industries, including
through initiatives designed to extract advanced technologies from foreign companies in
sectors across the economy. The principal beneficiaries of China’s policies and practices
are Chinese state-owned enterprises and other significant domestic companies attempting
to move up the economic value chain. As a result, markets all over the world are less
efficient than they should be.

... [T]here can be no serious question about the underlying dynamic. China has shown a
willingness to take modest steps to address isolated issues, and it will sometimes make
broader commitments when pressed at very high levels, but it is not prepared to follow
through on significant commitments or to make fundamental changes to its trade and
investment regime. China is determined to maintain the state’s leading role in the economy
and to continue to pursue industrial policies that promote, guide, and support domestic
industries, while simultaneously and actively seeking to impede, disadvantage, and harm
their foreign counterparts, even though this approach is incompatible with the market-
based approach expressly envisioned by WTO Members and contrary to the fundamental
principles running throughout the many WTO agreements.

... [1]t is simply unrealistic to believe that WTO enforcement actions alone can ever have a
significant impact on an economy as large as China’s economy, unless the Chinese
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government is truly committed to market-based competition. The notion that our problems
can be solved by bringing more cases at the WTO alone is naive at best, and at worst it
distracts policymakers from facing the gravity of the challenge presented by China’s non-
market policies.

While the WTO agreements do include a dispute settlement mechanism, this mechanism is
not designed to address a situation in which a WTO Member has opted for a state-led trade
regime that prevails over market forces and pursues policies guided by mercantilism rather
than global economic cooperation. The WTO’s dispute settlement mechanism is narrowly
targeted at good faith disputes where one Member believes another Member has adopted a
measure or taken an action that violates a WTO obligation. It can address this type of
discrete problem, but it is not effective in addressing a trade regime that broadly conflicts
with the fundamental underpinnings of the WTO system. No amount of enforcement
activities by other WTO Members would be sufficient to remedy this type of behavior.

The Report recounted the exponential increase in the Sino-American trade deficit, from
$83 billion when China joined the WTO, to $350 billion in 2016. It bemoaned the modest
surplus in services, just $38 billion in 2016, but said that was due to travel-related services,
and that American services exports to China underperformed those to other Asian countries
(at least when measured in terms of total U.S. services exports to China versus total U.S.
services exports to other Asian countries, expressed as a percentage of the services GDP
of each country), especially in banking, insurance, and internet-related services, and
professional and retail services — all thanks to Chinese government restrictions on services
imports. The Report also chronicled China’s attempts at technology transfer and IP
infringement. In effect, the USTR was saying in trade terms, and reinforcing, what the
DOD said in its contemporaneous National Security Strategy:

The central challenge to U.S. prosperity and security is the re-emergence of
long-term, strategic competition by ... revisionist powers. It is increasingly
clear that China and Russia want to shape a world consistent with their
authoritarian model — gaining veto authority over other nations’ economic,
diplomatic, and security decisions.®?

China, then, was cheating its way to becoming a “revisionist” power.
I11.  Using GATT to Defend Protocol and 2014 China Rare Earths Case
° Facts

Rare earths have been a source of trade friction between the U.S. and China since
at least 2010, when China restricted exports of these niche metals to Japan amidst a

62 U.S. DEPARTMENT OF DEFENSE, SUMMARY OF THE 2018 NATIONAL DEFENSE STRATEGY OF THE
UNITED STATES OF AMERICA — SHARPENING THE AMERICAN MILITARY’S COMPETITIVE EDGE (January 2018),
www.defense.gov/Portals/1/Documents/pubs/2018-National-Defense-Strateqy-Summary.pdf.
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diplomatic dispute.%® That sent rare earth prices skyrocketing, and “fuel[ed] tension
between the U.S. and China goes back to at least 2010, when China limited exports to Japan
after a diplomatic dispute, sending prices for the niche metals spiking and fueling concerns
across the U.S. military that China could do the same to the United States.”%* In March
2020, the U.S. State Department launched a website to help stake America’s claims to
offshore rare earths deposits.®® Doing so would “giv[e] countries with nascent resource
industries an online ‘toolkit’ to help them develop assets in a way that will allow them to
meet the standards of U.S. investors.”

And, in September 2020, President Donald J. Trump issued an Executive Order
requiring his Cabinet to examine the extent to which the U.S. remained dependent on rare
earths, consider the imposition of tariffs, quotas, or other restrictions on their imports, with
a view to strengthening U.S. supply chains and ending China’s dominance of the market
for them.®” Invoking the IEEPA (50 U.S.C. Sections 1701 et seq., discussed in a separate
Chapter), the President declared a national emergency on the matter (quoted below). And,
the U.S. government took a $25 million equity stake in a Dublin-based battery metals
company, TechMet, to assist it in developing a cobalt and nickel mine in Brazil, and thus
wean America off of its dependence on China and Chinese refining capacity for these

63 See generally Ernest Scheyder, American Quandary: How to Secure Weapons-Grade Minerals
without China, REUTERS, 22 April 2020, www.reuters.com/article/us-usa-rareearths-insight/american-
quandary-how-to-secure-weapons-grade-minerals-without-china-idUSKCN2241KF (reporting the U.S. has
only “one rare earths mine — and government scientists have been told not to work with it because of its
Chinese ties,” “[t]he mine is southern California’s Mountain Pass, home to the world’s eighth-largest reserves
of the rare earths used in missiles, fighter jets, night-vision goggles and other devices,” but DOE ordered
“government scientists not to collaborate with the mine’s owner, MP Materials, the DOE’s Critical Materials
Institute ... because MP Materials is almost a tenth-owned by a Chinese investor and relies heavily on
Chinese sales and technical know-how....,” and “MP Materials, which bought the mine [out of bankruptcy]
in 2017, describes itself as an American-controlled company with a predominantly U.S. workforce,” [yet]
[t]he privately held firm is 9.9%-owned by China’s Shenghe Resources Holding Co., and Chinese customers
account for all its annual revenue of about $100 million.”). Interestingly, “Mountain Pass first opened in the
late 1940s to extract europium, a rare earth used to produce the color red in televisions,” “drew heavily on
technology developed by Manhattan Project government scientists to separate the 17 rare earths, a complex
and expensive process,” and “[b]y the early 1980s, the mine was a top global rare earths producer,” and “[i]ts
minerals were in much of the equipment that U.S. soldiers used during the first Gulf War in 1990.” Id.

64 Ernest Scheyder, Exclusive: U.S. Army Will Fund Rare Earths Plant for Weapons Development,
ReEUTERS, 11 December 2019, www.reuters.com/article/us-usa-rareearths-army-exclusive/exclusive-u-s-
army-will-fund-rare-earths-plant-for-weapons-development-idUSKBN1YFOHU (also noting “President
Donald Trump earlier this year [2019] ordered the military to update its supply chain for the niche materials,
warning that reliance on other nations for the strategic minerals could hamper U.S. defenses”). [Hereinafter:
Exclusive: U.S. Army.]

85 The website is Energy Resource Governance Initiative Toolkit, https://ergi.tools.
66 Daniel Bochove, U.S. Launches Tool to Stake Claim to World’s Rare Earth Minerals, BLOOMBERG,

1 March 2020, www.bloomberg.com/news/articles/2020-03-01/u-s-launches-tool-to-stake-claim-to-world-s-
rare-earth-minerals?sref=7sxw9Sxl. [Hereinafter, U.S. Launches Tool.]

67 See Executive Order on Addressing the Threat to the Domestic Supply Chain from Reliance on
Critical Minerals from Foreign Adversaries, www.whitehouse.gov/presidential-actions/executive-order-
addressing-threat-domestic-supply-chain-reliance-critical-minerals-foreign-adversaries/ [hereinafter,
September 2020 Executive Order]; Trump Issues Fresh Rare Earth Mining Executive Order, REUTERS, 30
September 2020, www.reuters.com/article/us-usa-rareearths/trump-issues-fresh-rare-earth-mining-
executive-order-idUSKBN26M3Z1 [hereinafter, Trump Issues Fresh].
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minerals and their use in the cathodes of EV batteries.®® Query, however, whether such
overt intervention in the marketplace — in this case, through the U.S. IDFC (formerly OPIC)
— smacked of the kind of industrial policy measures of which the U.S. complained against
China in the Sino-American Trade War (discussed in a separate Chapter).

Rare earth elements are used in advanced catalysts (for cars and oil refineries),
alloys, batteries (including nuclear batteries), cameras, cancer treatments, ceramics,
computers (including memory), consumer goods (e.g., iPhones, particularly their cameras
and speakers, and their vibrating function, and electronic products such as DVD players,
monitors, and TVs), fiber optics, flints and flint steel, glass polishing, green technology
(e.g., rechargeable batteries for EVs and hybrid cars, and in EV motors, dysprosium and
neodymium), high-refractive index glass, lighting, magnets, medical devices, microwave
equipment, military equipment (e.g., anti-missile defense systems, jet engines, lasers,
missile guidance and sonar systems), nuclear reactor control rods, steel, superconductors,
wind turbines, x-ray tubes, and an array of dual civilian-military use items (e.g., lasers,
satellites, and sensors, and for night-vision equipment, lanthanum).®®

There are 17 rare earths: cerium (Ce); dysprosium (dy); erbium (Er); europium
(Eu); gadolinium (Gd); holmium (ho); lanthanum (La); lutetium (Lu); neodymium (Nd);
praseodymium (Pr); promethium (Pm); samarium (Sm); scandium; terbium (tb); thulium
(Tm); ytterbium (Yb); and yttrium ().”° The September 2020 Executive Order articulated
grave concern about U.S. dependence on China for these items:

Our dependence on one country, ... China, for multiple critical minerals is
particularly concerning. The United States now imports 80 percent of its
rare earth elements directly from China, with portions of the remainder
indirectly sourced from China through other countries. In the 1980s, the
United States produced more of these elements than any other country in
the world, but China used aggressive economic practices to strategically
flood the global market for rare earth elements and displace its competitors.
Since gaining this advantage, China has exploited its position in the rare
earth elements market by coercing industries that rely on these elements to
locate their facilities, intellectual property, and technology in China. For
instance, multiple companies were forced to add factory capacity in China
after it suspended exports of processed rare earth elements to Japan in 2010,

68 See Eddie Spence, U.S. Takes Stake in Battery-Metals Firm to Wean Itself Off China, BLOOMBERG,
4 October 2020, www.bloomberg.com/news/articles/2020-10-04/u-s-takes-stake-in-battery-metals-firm-to-
wean-itself-off-china?sref=7sxw9Sxl.

69 See Explainer: China’s Rare Earth Supplies Could Be Vital Bargaining Chip in U.S. Trade War,
REUTERS, 22 May 2019, www.reuters.com/article/us-usa-china-rareearth-explainer/explainer-chinas-rare-
earth-supplies-could-be-vital-bargaining-chip-in-u-s-trade-war-idUSKCN1SS2VW. [Hereinafter, China’s
Rare Earth Supplies.]

70 See Valerie Bailey Grasso, Rare Earths in National Defense: Background, Oversight Issues, and
Options for Congress, Congressional Research Service, 7-5700, R41744 (23 December 2013),
https://fas.org/sgp/crs/natsec/R41744.pdf; Pratish Narayan & Joe Deaux, U.S. Fighter Jets and Missiles Are
in China’s Rare-Earth Firing Line, BLOOMBERG, 29 May 2019, www.bloomberg.com/news/articles/2019-
05-29/u-s-fighter-jets-and-missiles-in-china-s-rare-earth-firing-line.
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threatening that country’s industrial and defense sectors and disrupting rare
earth elements prices worldwide.

The United States also disproportionately depends on foreign sources for
barite. The United States imports over 75 percent of the barite it consumes,
and over 50 percent of its barite imports come from China. Barite is of
critical importance to the hydraulic fracturing (“fracking”) industry, which
is vital to the energy independence of the United States. The United States
depends on foreign sources for 100 percent of its gallium, with China
producing around 95 percent of the global supply. Gallium-based
semiconductors are indispensable for cell phones, blue and violet light-
emitting diodes (LEDs), diode lasers, and fifth-generation (5G)
telecommunications. Like for gallium, the United States is 100 percent
reliant on imports for graphite, which is used to make advanced batteries
for cell phones, laptops, and hybrid and electric cars. China produces over
60 percent of the world’s graphite and almost all of the world’s production
of high-purity graphite needed for rechargeable batteries.

I therefore determine that our Nation’s undue reliance on critical minerals,
in processed or unprocessed form, from foreign adversaries constitutes an
unusual and extraordinary threat, which has its source in substantial part
outside the United States, to the national security, foreign policy, and
economy of the United States. | hereby declare a national emergency to deal
with that threat.”

The President’s concern was not new. In 2019, President Trump ordered the Pentagon “to
find better ways to procure samarium cobalt rare earth permanent magnets, which are often
found in precision-guided missiles, smart bombs and military jets.”"?

In the above-quoted Executive Order, the President invoked the IEEPA (50 U.S.C.
Sections 1701 et seq.) discussed in a separate Chapter), which would authorize imposition
of tariff barriers and NTBs on Chinese rare earth imports (though it had not been used to
do so as a tool to implement domestic policy). It also would prohibit financial transfers (to
any foreign country or person) involving any banks, and block acquisitions and transactions
(by any foreign country or person) in property subject to U.S. jurisdiction, in connection
with rare earth transactions. Further, the President referenced the 1950 Defense Production
Act (50 U.S.C. Sections 4501-4568) also discussed in a separate Chapter), directing the
Secretary of the Interior to consider the provision of grants “to procure or install production
equipment for the production and processing of critical minerals in the United States” under
the DPA.

As to why these earths are called “rare” in the first place, the reason is they occur
in low concentrations in the ground and are difficult and costly to mine.” The WTO case

n September 2020 Executive Order. (Emphasis added.)

2 Trump Issues Fresh.

3 See China’s Rare Earth Supplies.
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concerned the validity of three types of Chinese measures: export duties on rare earths, and
on tungsten and molybdenum products; export quotas on rare earths, and on tungsten, and
molybdenum products; and the administration and allocation of export quotas on rare
earths and molybdenum. Insofar as these export barriers exposed reliance by the U.S. and
other countries on Chinese-sourced rare earths as inputs into vital national security
products, the case rang alarm bells in many Ministries and Departments of Defense.”* On
the one hand (as the above-quoted Executive Order indicates), America (as of May 2019)
accounts for 9% of world demand for rare earths, and the Pentagon accounts for 1% of U.S.
demand. On the other hand, “China hosts most of the world’s processing capacity and
supplied 80% of the rare earths imported by the United States from 2014 to 2017,” and also
in 2018,” and “[i]n 2017, China accounted for 81% of the world’s rare earth production,”
and “is home to 37% of global rare earths reserves.”’®

In the 2014 WTO Appellate Body litigation, China lost its three appeals.’’ It also
lost a business battle. Many countries scrambled as quickly as possible for reliable, non-
Chinese sources of rare earths, opening and/or expanding mines and processing facilities
in Australia, Brazil, Canada, Estonia, India, Malaysia, and South Africa.”® Notably,
Greenland, an autonomous region of Denmark, also is home to 38.5 million tons of the
world’s 120 million tons of reserves of rare earth oxides.” That explains why President
Donald J. Trump offered in August 2019 to buy Greenland from Denmark — which,
predictably, rejected the offer.8% Given the “urgent push by Washington to secure domestic
supply of the minerals used to make military weapons and electronics,” the DOD
proceeded with plans to “fund construction of rare earths processing facilities.”8! This
move — which included Pentagon “fund[ing for] up to two-thirds of a refiner’s cost and ...
fund[ing] at least one project and potentially more” — “mark[ed] the first financial

" See, e.g., Factbox: Rare Earths Project Under Development in U.S., REUTERS, 22 April 2020
(www.reuters.com/article/us-usa-rareearths-projects-factbox/factbox-rare-earths-projects-under-
development-in-u-s-idUSKCN2241L 6 (reporting “[t]he U.S. government is planning to fund domestic rare
earths projects in an attempt to reduce its reliance on China, the global leader of the specialized sector,”
“[r]are earths are a group of 17 minerals used in a plethora of military equipment and consumer electronics,”
“[t]here are no known substitutes.,” “Apple Inc., for instance, uses rare earths in its iPhone’s taptic engine,
which makes the phone vibrate,” “[w]hile the modern rare earths industry had its genesis in World War Two’s
Manhattan Project to develop the atomic bomb, China has spent the last 30 years building a monopoly over
the sector,” hence “[r]are earths are no longer processed in the United States,” so “[i]n an attempt to change
that, the Pentagon last year [2019] said it would fund mines and processors via the Defense Production Act
[discussed in a separate Chapter] which gives the military wide berth to procure certain equipment.”).

s See U.S. Launches Tool.

6 See China’s Rare Earth Supplies (citing U.S. Geological Survey data).

m See WTO Appellate Body Report, China — Measures Related to the Exportation of Rare Earths,
Tungsten, and Molybdenum, WT/DS431/AB/R, WT/DS432/AB/R, WT/DS433/AB/R, 11 5.1-5.74 (adopted
7 August 2014). [Hereinafter, China Rare Earths Appellate Body Report.]

® See China’s Rare Earth Supplies. Moreover, in the Section 301 Sino-American Trade War
(discussed in a separate Chapter), the U.S. continued to exempt Chinese rare earths imports from its 25%
tariff (as of May 2019), though China hit U.S.-origin rare earths that are shipped to China for processing with
a 25% counter-retaliatory tariff.

& See Harry Dempsey, U.S. Enticed by Greenland’s Rare Earths Resources, FINANCIAL TIMES, 19
August 2019, www.ft.com/content/f418bb86-bdb2-11e9-89e2-41e555e96722?shareType=nongift.

80 See Greenland: Trump Criticises “Nasty” Denmark Over Cancelled Visit, BBC NEWS, 21 August
2019, www.bbc.com/news/world-us-canada-49423968.

8l Exclusive: U.S. Army.
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investment by the U.S. military into commercial-scale rare earths production since World
War Two’s Manhattan Project built the first atomic bomb.”#?

° Relationship between Chinese Accession Protocol and WTO Agreement

The first Chinese appeal focused on two narrow questions: “whether there is an
objective link between an individual provision in [the Chinese] Accession Protocol and
existing obligations under the Marrakesh Agreements and the Multilateral Trade
Agreements,” and whether an exception in a MTA can justify a violation under that
Protocol.82 Contrary to the Chinese argument, the Appellate Body found neither Article
XI1:1 of the Marrakesh Agreement nor Paragraph 1:2 of the Protocol definitively answered
these questions. There is no general answer as to whether a GATT-WTO exception can be
invoked to defend against an alleged Protocol breach. So, the Appellate Body relied upon
its 2012 China Raw Materials and 2010 China Publications and Audiovisual Products
decisions for answers.

Those answers must be based on “customary rules of treaty interpretation and the
circumstances of the dispute.”®* So, the “analysis must start with the text of the relevant
provision in [the Chinese] Accession Protocol and take into account its context,” including
relevant provisions in the Accession Working Party Report and WTO Agreements, and
consider “the overall architecture of the WTO system as a single package of rights and
obligations and any other relevant interpretive elements.”® The analysis “must be applied
to the circumstances of each dispute, including the measure at issue and the nature of the
alleged violation.”8

Did China’s imposition of export duties on rare earths, tungsten, and molybdenum
items violate Paragraph 11:3 of Part | of its Accession Protocol? China said Article XX(g)
justified any such violation. Here, textual links between the Protocol and GATT were
sufficient to permit China to invoke Article XX(g) in defense of an alleged breach of
Paragraph 11:3 of the Protocol. That is, China was able to use GATT in defense of an
alleged non-GATT violation regarding export restraints. However, (as explained below) it
flunked Step One of the Two Step Test.

° Distinction without Difference?

82 Exclusive: U.S. Army (also noting “China, which refines most of the world’s rare earths, has
threatened to stop exporting the specialized minerals to the United States, using its monopoly as a cudgel in
the ongoing trade spat [the Sino-American Trade War, discussed in a separate Chapter] between the world’s
two largest economies,” and that, “[a]fter processing, ... rare earths need to be turned into rare earth magnets,
found in precision-guided missiles, smart bombs and military jets and China controls the rare earths magnet
industry, too,” and estimating that “[a] rare earth processing pilot plant could cost between $5 million and
$20 million, depending on location, size and other factors, with a full-scale plant potentially costing more
than $100 million to build”™).

83 China Rare Earths Appellate Body Report,  5.74 (adopted 7 August 2014).

84 China Rare Earths Appellate Body Report, § 5.74.
8 China Rare Earths Appellate Body Report, § 5.74.
8 China Rare Earths Appellate Body Report, § 5.74.
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China lost the 2012 Raw Materials case, in which it argued it could use GATT
Article XX in defense of an alleged breach of its Protocol. Nevertheless, in the Rare Earths
case, it again tried the defense that it could rely on Article XX to justify a violation of the
Protocol. But, in Rare Earths, China offered four new legal arguments. The Rare Earths
Panel heard those arguments, because they were novel, but ultimately rejected all four of
them. The Panel held China violated its Protocol commitments, and could not excuse the
violation by invoking Article XX as a justification.

China appealed a finding by the Panel on one of the four arguments that it lost, but
not the ultimate holding of the Panel. The argument China appealed was that its Accession
Protocol, and all of its provisions (that is, each and every one of the Chinese commitments
in the Protocol), is an integral part of the Marrakesh Agreement and one of the MTAs.
China based its argument on Article X11:1 of the Marrakesh Agreement and Paragraph 1:2
of the Protocol. China made this argument for good reason: it wanted to expand the range
of possible defenses it could use against alleged breaches of its Protocol.

If every one of the commitments China made in its Protocol was part of the corpus
of GATT-WTO law, then it could use GATT Article XX (and any other exception in any
other WTO agreement) in defense of any alleged violation of any one of those Protocol
commitments. China could engage in what might be called “cross straits defense,” where
“straits” refers not to the Straits of Formosa (Taiwan), but to different GATT-WTO texts.
China could use any text in defense of the Protocol: rather than being confined to use an
exception in a particular agreement (e.g., Article XX in GATT) to an alleged breach only
in that same agreement (e.g., Article X1 of GATT), China could use the exception to alleged
breaches of other texts (e.g., the Protocol). It could do so on the logic that every
commitment in the Protocol is part of the same corpus of GATT-WTO law as every
exception in any text under the Marrakesh Agreement or MTAs. To continue with the
military analogy, China wanted the Article XX weapon to be a versatile one, adaptable to
several battlefronts, from the desert to the jungle. If the Mainland were attacked, i.e., if its
adherence to its Protocol commitments challenged, then it could defend itself from
positions in the Straits, using weapons from non-Protocol texts, rather than have to hunker
down on the Mainland and use only weapons inside the Protocol.

The Panel rejected the Chinese argument. The Panel said neither Article XI1I:1 nor
Paragraph 1:2, support the Chinese contention. The Panel held the Chinese Protocol, and
each one of its provisions, are not integral parts of the Marrakesh Agreement, and do not
constitute one of the MTAs. So, China could not automatically rely on GATT Article XX
in defense of an alleged breach of any one of the terms in its Protocol. That is because
China could not presume that each and every provision in its Protocol is part of the
seamless web in the GATT-WTO regime.

But, in an ostensibly odd twist, the Panel also held the Protocol, in its entirety (i.e.,
taken as a totality), is an integral part of the Marrakesh Agreement. This finding is
confusing, because it relies on a distinction between “all of its [the Protocol’s] provisions,”
and “in its [the Protocol’s] entirety.” The Panel said (1) not each and every provision of
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the Protocol is part of the Agreement, but also said (2) the totality of the Protocol is part
of that Agreement. The Appellate Body agreed with the Panel, and upheld these findings.

Is this a distinction without a difference? From a common sense perspective, yes:
if the overall Protocol is part of the corpus of GATT-WTO law, then surely that means
each commitment in the Protocol is part of that corpus. In turn, China should be allowed
to invoke any exception in GATT-WTO law as a defense to an alleged breach of any of its
Protocol commitments.

But, from a legal perspective, no: it is vital to show a link between the particular
Protocol commitment at issue, on the one hand, and the GATT-WTO defensive exception,
on the other hand. Not every possible defense across the many GATT-WTO texts is related
to every commitment in a Protocol. As the Panel rightly said, Article XII:1 of the
Marrakesh Agreement prevents Members from cherry picking among which of the MTAs
they will abide by. To join the WTO is to accept a package deal, all the rights and
obligations under the Marrakesh Agreement and annexed MTAs. So, if a newly acceding
WTO Member could use GATT Article XX on all battlefields, then that Member could
pick and choose among MTA commitments to follow.

IV.  Enter the Kingdom (Saudi Arabia)

KSA applied to become a GATT contracting party on 13 June 1993. On 9
September 2005, the Kingdom concluded its bilateral accession agreement with the U.S.,
the last of roughly 40 such agreements. On 28 October, the Working Party finished its work
on the accession package, and on 11 November the WTO General Council adopted the
terms of accession. The WTO Membership approved the terms of accession for the
Kingdom, one of the last major economies then not in the WTO, on 11 December 2005, at
the Hong Kong Ministerial Conference. Membership took effect on that day, which was
30 days after notification to the WTO Secretariat of ratification of the Protocol of
Accession by the Saudi government.

In reviewing the key Saudi terms of entry, consider the extent to which Chinese
commitments raised the bar. Consider the same comparisons with respect to Vietnam
(which became a WTO Member on 11 January 2007).

° Application of Agreements

KSA agreed to apply the WTO agreements throughout its territory, including
immediately the SPS and TRIPs Agreements.

° Market Access for Goods

KSA established an average bound tariff level of 12.4% and 10.5% for agricultural
and non-agricultural products, respectively, by the end of a 10-year implementation period.
It set 92.6% of its tariff rates, at the final bound level as of the date of accession. For the
remaining rates, the Kingdom implemented the final bound levels in 2008, 2010, or 2015.
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Final bound individual agricultural tariffs ranged from 5%-200%, with the highest rates on
dates and tobacco products. For non-agricultural products, 11% are duty free, and the
highest tariff is on iron, steel, and wood products.

° Forbidden Products

KSA invoked the GATT Article XX(a) public morality exception to ban entry into
the Kingdom of products forbidden (karam) by Islamic Law (Shari‘a). Such goods are
alcohol, pork, pork items, and pornography.

° List of Banned Items

KSA agreed to review, at least once a year, its list of banned imports, and removal
from that list of merchandise the importation of which would not compromise the
legitimate objectives of the Kingdom.

° NTBs
KSA pledged to eliminate all NTBs inconsistent with WTO rules.
° Banking Services

KSA agreed to permit the commercial presence of foreign banks through a branch
of an international bank, or through a locally-incorporated joint stock company, with a 60%
equity cap on foreign participation in a JV. Foreign banks could establish branches in the
Kingdom. Only commercial banks may offer financial services, though non-commercial
banking financial institutions can provide asset management and advice.

° Insurance Services

KSA agreed to allow commercial presence of foreign insurance companies through
adirect branch of a foreign insurer, or through a locally incorporated cooperative insurance
joint stock company, in which the foreign equity cap will be 60%. It gave extant foreign
insurers 3 years following accession to convert to either a direct branch or a Saudi
cooperative insurance company, during which time they may continue their operations, and
offer new products and services. However, Shari’a proscriptions on acceptable insurance
products (takaful) must be respected.

° Telecommunications Services
Within three years of accession, KSA promised to permit up to 70% foreign equity
ownership in the telecommunications sector, specifically, for both basic and value-added

telecom services. But, a joint stock company must provide public telecom services.

° Distribution Services
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During a three-year phase out period, the Kingdom said it would eliminate most
restrictions on the distribution of goods within its territory.

° Fees

KSA agreed to review, within two years of accession, a fee it charges for
authenticating trade documents, to bring this fee into conformity with WTO rules.

° FDI

The Kingdom agreed to broad opening to FDI, based on a Negative List approach
(whereby all sectors are open save for those specifically listed), excluding a few key sectors
such as upstream petroleum activities.

° Implementation

Consider also the record of the Kingdom in implementing its commitments. Of
particular concern are FDI and its impact on Saudi employment. In May 2012, SAGIA
suspended all new applications for services, and raised the minimum capitalization
requirement for a retail or industrial service license from 1 million Saudi riyals (U.S.
$266,000) to 50 million riyals ($13 million).8” Following the Saudi WTO accession,
foreign businesses had hoped SAGIA would eliminate or reduce FDI barriers, especially
so as to help diversify the Kingdom away from dependence on oil. To be sure, it was
expected SAGIA eventually would publish new, liberalized WTO-consistent reforms.

But, with 30% of the 26 million Saudis under age 15, and unemployment rates
among 15-24 year olds of 28% and 45.8% for men and women, respectively, perhaps
SAGIA was trying to advantage the domestic private sector to create non-oil export related
jobs for young Saudis (the so-called “Saudi-ization” policy). After all, expatriates comprise
85% of the Saudi private sector workforce.®8 Might it also have been sensitive to hostility
from religious conservatives chary of economic liberalization and the perceived values
antithetical to the Shari‘a embedded in FDI?

V. Enter the Bear (Russia)

To enter the WTO after applying in June 1993, Russia had to complete 57 bilateral
agreements on market access for goods, and 30 for services, plus agree with its WTO
Working Party on an accession package spelling out its specific commitments, as
memorialized by a Protocol. After 18 years of tortuous, sometimes bitter, negotiations,
Russia did so. The WTO Membership approved the terms of accession for the Russian
Federation on 16 December 2011, at the Geneva Ministerial Conference. On 10 July 2012
the Russian Parliament (Duma) ratified and accepted those terms, on 18 July approval the

87 See Toula Murphy, New Head of Saudi Investment Agency Reviewing Rules with Eye to Boosting
Jobs, 29 International Trade Reporter (BNA) 1358 (16 August 2012).
88 See Simeon Kerr, Saudi Freebies Prompt Alarm Over Economic Change, FINANCIAL TIMES, 9

February 2015, at 4.
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Federal Council (the upper House of Parliament) approved them, and on 21 July President
Vladimir Putin signed implementing legislation that Parliament passed to ensure Russian
law conformed with the terms. Hence, Russia — the ninth largest exporter in the world (as
of 2011) — became the 156" Member of the WTO effective 22 August 2012, 30 days after
Russia notified the WTO of its acceptance of the accession terms.

Comparing Russia’s terms with those of China and Saudi Arabia suggests the
Dragon and Kingdom had raised the price of admission for the Bear, as the Dragon had for
the Kingdom. For instance, the WTO permitted China to promise it would implement its
WTO commitments into domestic law, and granted China long phase-in periods for some
of its promises. Bitter experience with perceived delays by China in acting on its word
through legislation caused WTO Members to insist the Kingdom make appropriate changes
in its law (subject to over-arching requirements of Islamic Law, the Shari‘a) before entry.
Yet, here again, the experience was not entirely rosy. Some Members felt that while the
Kingdom put its promises on paper, it did not enforce them in practice, with one example
being protections for IP. Consequently, with Russia (as well as Vietnam before it),
Members refused to support accession until Russia had implemented and began enforcing
its commitments. Specifically, Russia had to implement 80%-90% of its commitments
before joining the WTO.

In addition to accepting the full panoply of multilateral GATT-WTO accords, to
what did Russia commit? The accession documents consisted of a Working Party Report
numbering over 700 pages, followed by over 1,000 pages of market access commitments
on goods and services (i.e., a Schedule for Goods, and a Schedule for Services) and a formal
Protocol of Accession. A synopsis of the market access obligations in its terms of accession
is as follows, along with comparisons to China and Saudi Arabia, and observations of
critics.®

° Industrial Tariffs

89 See World Trade Organization, Ministerial Conferences, Briefing Note: Russia’s Accession to the
WTO (December 2011), www.wto.org; Daniel Pruzin, More Than One year After Deal, Georgia, Russia Still
Working To Open Trade Corridors, 30 International Trade Reporter (BNA) 312 (28 February 2013);
Catherine Belton, Russia Joins WTO After 19-Year Delay, FINANCIAL TIMES, 23 August 2012, at 4; Daniel
Pruzin, Georgian Official Hopes for Quick Launch of Free Trade Agreement Talks with U.S., 29 International
Trade Reporter (BNA) 210 (9 February 2012); Len Bracken, Obama Says FTA Possible with Georgia After
Meeting with President Saakashvili, 29 International Trade Reporter (BNA) 173 (2 February 2012); Sergei
Blagov, Russia Urges U.S. to Lift Jackson-Vanik in Advance of Organization Membership, 29 International
Trade Reporter (BNA) 111 (26 January 2012); Daniel Pruzin, Europe’s Business Sector’s Reaction to
Russia’s WTO Accession Somewhat Muted, 28 International trade Reporter (BNA) 2016 (15 December
2011); Daniel Pruzin, WTO Russia Working Party Adopts Package on Accession; Early 2012 Membership
Seen, 28 International Trade Reporter (BNA) 1844 (17 November 2011); Daniel Pruzin, Russian Service
Sector Access for Foreigners Spelled Out in its WTO Accession Schedule, 28 International Trade Reporter
(BNA) 1855 (17 November 2011); Sergei Blagov, Russia Details WTO Accession Commitments in Car,
Meat, Information Technology Sectors, 28 International Trade Reporter (BNA) 1856 (17 November 2011);
Charles Clover, Russia Agrees to Cut Tariffs Ahead of WTO Entry, FINANCIAL TIMES, 11 November 2011,
at 3 [hereinafter, Russia Agrees].
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Russia agreed to bind tariffs on agricultural and non-agricultural goods at lower
levels than did China. Russia agreed to drop, within seven years of accession, its overall
average tariff level from 10.3% (as of 2008-20110) to between 7.1% and 7.8%. Russia
pledged to implement the final bound rate as of the date of accession for over one-third of
all tariff lines, and to set the bound rate for another one-quarter of its lines three years after
accession. In other words, but for a few product-specific exceptions (noted below), Russia
agreed to a rapid period in which to establish its MFN bindings.

China had agreed to cut its industrial product tariffs to an average binding of 8.9%.
In contrast, Russia pledged to decrease its average bound rate on industrial goods to
between 6.4% and 7.3%. That meant it reduced many of its applied rates, which averaged
9.5% (as of 2008-2011). As regards implementation, for both industrial and agricultural
products, Russia phased in the required bound rates for one-third of its total tariff lines
immediately as of the date of its accession, and to phase in another one-quarter of the tariff
cuts over the subsequent three years.

As regards industrial goods of keen export interest to the U.S., Russia committed
to binding its tariff on chemicals at 5.2% (down from its 6.5% applied rate), on electrical
machinery at 6.2% (down from 8.4%), and on paper and wood at 8% (down from 13.4%).
China had agreed to bound tariffs on chemicals in the range of 2.5% to 5%. On civil aircraft,
Russia agreed to a binding of 7.5%-12.5%, depending on the size of the aircraft, phased in
over seven years. Interestingly, China agreed to a lower bound level on aircraft, namely,
2%-4%. Concerning space equipment, Russia agreed as of the date of accession to grant
any tariff exemption on a MFN basis.

° Autos

Russia agreed to cut its MFN duty on imported autos, but the amount was unclear.
The WTO said the cut was from an applied duty of 15.5% to a bound rate of 12%. Russia’s
Chief WTO Negotiator, Maxim Medvedkov, and Aleksey Portansky, a trade economist at
the Higher School of Economics in Moscow, said the reduction was from 30% to 15%
across 7 years, with an initial cut from 30% to 25% on the date of accession, followed by
a drop to 15% within four years of accession. Critics charged either figure, 12% or 15%,
reflected protectionism in favor of the Russian auto sector, and found the exact phase in
schedule murky.®® Special implementation periods applied to motor vehicles, as well as
civil aircraft and helicopters (seven years, second longest after the pork phase-out period
of eight years, discussed below).

Russia also pledged to phase out a measure that even it admitted was inconsistent
with GATT national treatment principles and the WTO TRIMs, namely, differential tariffs
and tariff exemptions under the vehicle assembly regulations of its Auto Investment

% Still another account said Russia promised its auto tariff as of the date of accession would be 15.5%,
representing a 23% reduction. See Daniel Pruzin, Europe’s Business Sector’s Reaction to Russia’s WTO
Accession Somewhat Muted, 28 International trade Reporter (BNA) 2016 (15 December 2011).
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Program.®! Russia imposed lower tariffs on imported auto parts and components to
manufacturers that have set up a production facility in Russia than to those companies that
have not done so. In some instances, it granted duty-free treatment to manufacturers with
direct investments in Russia. After the phase out, required by 1 July 2018, the tariffs would
be non-discriminatory.

° IT

Russia joined the post-Uruguay Round ITA. Thus, within three years of its
accession, it removed tariffs on all high-technology products, namely, the roughly 180
computer, semiconductor, telecommunications, and other information technology items
the ITA covers. Before accession, the average applied Russian duty on ITA products was
5.4%.

However, Russia refused to join the WTO CTHA, which cuts chemical import
tariffs to 0, 5.5%, or 6.5%.°? Therefore, Russia retained its duties on petrochemical product
imports of 6.5% to 9%.

° Export Duties and Quotas

Critics pointed out that on over 700 goods, Russia retained the right to impose
export tariffs. Its tariff on natural gas exports is 21%. The EU was especially miffed at
these restrictions, but through difficult negotiations, Russia agreed to certain limits on its
export restraints for these goods.

Timber is a case in point. Russia agreed not to impose prohibitive export duties. On
raw spruce wood, Russia set an export quota of 6.25 million cubic meters, and an export
tariff of 13%. On raw pine wood, it agreed to an export quota of 16 million cubic meters,
with an export tariff of 15%. Copper and nickel are other examples. Russia agreed to reduce
its export tariffs within 4 years of accession from 10% to zero and 5% to zero, respectively,
on these commodities. Still other illustrations of goods (among the list of over 700) for
which Russia agreed to fix its export tariffs were base metals, crustaceans, fish, raw hides
and skins, pulp and paper.

° Agricultural Tariffs
On farm products, Russia pledged to decrease its average bound MFN rate to

between 10.8% and 11.3%. That meant it reduced many of its applied rates, which averaged
between 13.2% and 15.6% (as of 2008-2011). Special implementation periods applied to

o One example concerns a JV between America’s Ford Motor Company and the Russian car

manufacturer Sollers. They agreed to invest $1.4 billion to make 180,000 cars annually by 2015 in Yelabuga,
which is located in the Alabuga Special Economic Zone, in Tatarstan, central Russia. Sergei Blagov, Russia
Urges U.S. to Lift Jackson-Vanik in Advance of Organization Membership, 29 International Trade Reporter
(BNA) 111 (26 January 2012).

92 See Daniel Pruzin, Punke Says U.S. Frustrated by Talks with Brazil, China, India on Doha Tariffs,
27 International Trade Reporter (BNA) 973 (1 July 2010). There are 50 WTO Members that have signed the
CTHA. See id.
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certain farm goods, with the longest being poultry (eight years). Overall, Russia agreed to
bind tariffs on agricultural goods at lower levels than did China than did China. China had
agreed to cut its farm tariffs to an average bound level of 15%.

On particular farm goods, Russia committed to bound MFN rates, resulting in cuts
in actual rates, as follows: cereals, 10% (down from a 15.1% applied rate); dairy products
of 14.9% (down from 19.8%); and oilseeds, 7.1% (down from 9%). On sugar, Russia
decreased its specific duty from U.S. $243 to $233 per metric ton, and on cotton, Russia
consented to DFQF treatment.

Russia agreed that by 1 January 2020, it would phase out all agricultural TRQs.
Until then, it bound its total annual:

1) beef quota at 530,000 tons (with a 15% in-quota MFN tariff, and an 55%
above-quota MFN rate)

(2) poultry quota (for selected products) at 350,000 tons (with a 25% in-quota
MFEN tariff and 80% over-quota MFN rate),

3) pork quota at 400,000 tons (with a zero-duty in-quota rate, and ceiling of
25% as of 1 January 2020).

Russia also agreed to phase out its TRQ on whey products, which attracted a 10% in-quota
(and 15% out-of-quota) rate. Pork stood out: of all products, agricultural or industrial, it
had the longest implementation period for phasing out the TRQ.

Several Russian quotas contained country-specific allocations. However, once
Russia eliminated its TRQs, those allocations, too, would be gone. There would be no
restriction on import volumes of beef, poultry, and pork, and Russia would impose a flat
bound rate of 25% tariff on these products. Manifestly, the tariff-only regime would be
more transparent than the TRQs.

Further, Russia agreed to establish within 18 months of accession a national
definition of “high-quality beef” that is non-discriminatory. Concomitantly, it agreed to
abandon the American definition of the term, which benefited the U.S., Argentina, and
Canada, because it allowed their producers to ship less expensive, poorer quality cuts of
beef under the tariff heading pertaining to “high quality beef.” Doing so discriminated
against other major beef exporters, namely, Australia, Brazil, and Uruguay, which shipped
more expensive, better quality cuts under that heading.

° Agricultural Quotas

Critics explained Russia did not give up its country-specific quotas for meat
imports, which favor the U.S. and EU. Moreover, Russia can retain in perpetuity its TRQs
on beef and poultry.

° Agricultural Subsidies
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Russia agreed to reduce dramatically, albeit gradually, its farm subsidies. It pledged
to cut its OTDS in half across six years, from U.S. $9 billion in 2012 to $4.4 billion by
2018. However, critics pointed out that through 2014, Russia was permitted to increase
them.

Russia also agreed to impose per product limitations on domestic farm support, so
as to avoid concentrating subsidies on individual commodities. From its accession to 31
December 2017, Russia said annual agricultural support to specific products would not
exceed 30% of non-product specific agricultural support. That is, funding directed at any
one crop could not be greater than one third of generalized funding available to all crops.

Russia accepted a limit on agricultural subsidies of no more than 5% of the total
annual value of its domestic farm production. That 5% cap, known as the de minimis
threshold, was the same as set for all developed countries in Article 6:4(a)(i) of the WTO
Agreement on Agriculture. China bargained for an 8.5% cap, and Article 6:4(b) of the
Agreement affords developing countries a 10% limit. Subsidies below the threshold are not
counted in the Amber Box (i.e., as part of the Aggregate Measure of Support, or AMS),
and thus not subject to reduction.

So, by accepting the 5% threshold, Russia agreed not to seek special and differential
treatment as a developing country. Additionally, Russia agreed to bind its agricultural
export subsidies at zero, and as of accession, eliminate the VAT exemption to which some
domestic farm products had been eligible.

° Industrial Subsidies

Russia made three major commitments on industrial subsidies. First, as a general
rule, it agreed to eliminate all such subsidies. Second, as an exception, for certain industrial
support programs Russia wanted to keep, Russia agreed to modify the terms of those
programs to ensure subsidy benefits were not contingent on either exportation or the use
of domestic versus imported inputs. Russia said it would notify the WTO of these
programs. Third, Russia pledged not to invoke Articles 27-28 of the WTO SCM Agreement,
meaning it would not seek special and differential treatment as a developing country
(Article 27), nor would it extend the scope or renew upon expiry any of its notified
programs that are inconsistent with GATT-WTO rules (Article 28).

° QRs and Customs Procedures

As a general principle for all imported products, whether farm or manufactured,
Russia pledged to eliminate all QRs that it could not justify under GATT-WTO rules. Such
import restraints included bans, licensing requirements, permit restrictions, prior approvals
or authorizations (e.g., expert evaluations), and quotas. For example, no license would be
needed to import alcohol, certain products with encryption technology (e.g., electronic
digital signature devices, personal smart cards, and wireless radio equipment), or
pharmaceuticals.
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Russia retained two minor exceptions. First, certain encryption technology related
products would require an import license, with a one-time only expert evaluation and
approval. Second, certain products, notably, alcohol, meat, and wood, would require
declaration and entry at designated Russian customs checkpoints.

Still, overall, eliminating quantitative restrictions signaled enhanced transparency
in Russian trade rules. Concomitantly, Russia also agreed not to apply any customs
procedures in a country-specific manner, i.e., to adhere to non-discriminatory treatment
with respect to those procedures. And, Russia pledged to respect all GATT-WTO rules on
the transit of goods, including energy, through its territory. Consequently, it said it would
publish customs fees before applying them.

° SPS Measures

Russia committed to full implementation upon accession of the SPS Agreement. On
SPS measures, Russia pledged to apply international standards developed by Codex
Alimentarius, the OIE, and 1952 International Plant Protection Convention (IPPC).

The EU and U.S. share a long history of SPS disputes with Russia. Consequently,
Russia’s agreement not to suspend imports of merchandise, except in cases of serious risks
to human or animal health, based on on-site inspection before giving the exporting country
the change to take corrective action was significant. Russia identified a single authority,
Rosselkhoznadzor, as its Federal Service for Veterinary and Phytosanitary Surveillance.
So, in the event of a potential SPS threat, that authority would send its counterpart in the
relevant exporting country its inspection report, so that the other country could take action.

Furthermore, Russia agreed to a number of common product certification
requirements and veterinary standards to ensure consistency with international norms.
Further, for any country requesting one prior to 1 January 2013, Russia agreed to offer a
veterinary export certificate that included information different from the data set forth in
the standard documentation of the Eurasian Economic Community and Customs Union.

° TBT Measures

Likewise, on TBT measures, Russia committed to full implementation upon
accession of the TBT Agreement. Thus, it agreed to use international standards, unless (as
is allowed under Article 2:4 of the Agreement) those standards are ineffective or
inappropriate to achieve its policy objectives.

Russia pledged to review regularly its list of products subject to obligatory
certification, and all of its TBT measures (including those of the Eurasian Economic
Community and Customs Union), to ensure they remained necessary, and thus consistent
with the TBT Agreement. To streamline administration and eliminate bureaucracy, Russia
agreed to replace all extant certification bodies with a single national accreditation body
by 30 June 2012. In a key sector, telecommunications, Russia said that by the end of 2015,
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it would limit mandatory requirements for telecom equipment used in public networks to
the technical regulations adopted by the Union.

° Energy Pricing

The question of dual pricing of NG, an input or feedstock into the production of
intermediate and finished goods arose in both the Saudi and Russian accessions. The
applicants said they did not subsidize NG to domestic industries, and in any case, all
industries in their countries, whether foreign or domestic, received NG at the same, non-
discriminatory price. Some WTO Members, especially ones like the U.S. and EU with
competing industries, were skeptical, and argued the Saudi and Russian energy providers
(namely, Saudi Aramco and Gazprom, both state-owned, respectively) subsidized their
feedstock, thus benefiting downstream industries through cheaper input costs.

That is, skeptics highlighted the gap between domestic Saudi and Russian prices,
on the one hand, and industrial prices on the world market, on the other hand. They said
any Saudi or Russian energy-intensive sector, such as a producer of fertilizers, metals, or
petrochemical products, benefits. These industrial consumers allegedly get NG at below its
cost of production, or at least far below international market prices.

Both the Saudis and Russians countered cheaper energy resources in their countries
simply result from natural comparative advantages: they have those resources in
abundance, and transportation costs to industrial consumers are small. In the end, both
applicants resolved the issue in a controversial manner. Russia agreed its:

producers and distributors of natural gas would, in regard to their industrial
consumers, “operate on the basis of normal commercial considerations,”
and that the government would ensure that these operators would “recover
their costs,” and “be able to make a profit, in the ordinary course of their
business. "%

Specifically, Russia agreed that as of the date of accession, its producers and suppliers of
NG, such as Gazprom:

will, in respect of their supplies to industrial users, would recover their costs
(including the cost of production, overheads, financing charges,
transportation, maintenance and upgrade of extraction and distribution
infrastructure, investment in the exploration and development of new fields)
and would be able to make a profit, in the ordinary course of business.*

The key language (italicized) — operation on normal commercial considerations, namely,
cost recovery and profits — was little more than a restatement of some of the principles in

9% Daniel Pruzin, WTO Russia Working Party Adopts Package on Accession; Early 2012 Membership
Seen, 28 International Trade Reporter (BNA) 1844 (17 November 2011). (Emphasis added.)
94 Quoted in Daniel Pruzin, Furope’s Business Sector’s Reaction to Russia’s WTO Accession

Somewhat Muted, 28 International trade Reporter (BNA) 2016 (15 December 2011). (Emphasis added).
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GATT Article XVI. So, critics charged this language was a weak discipline. Critics queried
how the requirement of cost recovery plus profit would be possible given that (as of
December 2011), Gazprom charged Russian industrial users, such as fertilizer
manufacturers, just U.S. $3 per one million British Thermal Units (MMBTU). The EU
fertilizer industry estimated Gazprom would have to double the price to $6 per MMBTU
to meet this requirement.®

Underlying their skepticism was a harsh Russian reality. Many towns in that vast
country were single-industry ones, dependent for their existence on energy-intensive
industries like fertilizers. If Gazprom rapidly doubled the cost of feedstock to these
industries, then social unrest could erupt in these towns — and spread. In that respect, Russia
retained its sovereign right to regulate quantity and pricing of energy to households and
other non-commercial users. Thus, it could apply its own social policies in that sphere.

° Services Generally

From the perspective of a foreign services supplier seeking market access in any
foreign country, three broad, categorical questions are relevant:

Q) Entity Regulation:
In what form of business association must services be supplied in the
foreign country?

(2)  Activity Regulation:
What specific kinds of services products may be offered in the foreign
country?

3) Geographic Regulation:
May the products be offered throughout the foreign country?

% In December 2013, Russia lodged its first WTO case, accusing the EU of violating Articles 2:2:1:1
and 2:4 of the Antidumping Agreement. The EU imposed AD duties on three kinds of subject merchandise:
(1) ammonium nitrate and solid fertilizers with high ammonium content (ranging from €28.88 to €47.07 per
ton); (2) certain seamless steel pipes of iron or steel (ranging from 24.1% to 35.8%); and (3) certain welded
tubes and pipes of iron or non-alloy steel (ranging from 16.8% to 20.5%). The first Article requires that costs
of production normally be calculated based on records of the respondent producer-exporter, while the second
Article mandates comparison between Normal Value and Export Price be fair.

Gazprom provided NG as feedstock for all 3 types of subject merchandise. Russia said that when
the EU computed Normal Value, it adjusted upward the input prices to the subject merchandise, specifically,
of NG, to the level at which Russia sold the gas overseas. The EU did so, it explained, because the natural
gas prices billed by Gazprom to the respondent producer-exporters were cheaper prices than those charged
to foreign buyers. Thanks to the upward adjustment, Normal Value increased, hence the dumping margin and
consequent AD duties increased.

The EU first imposed AD duties on ammonium nitrate in 1995, on seamless pipes and tubes in 2006,
and on welded tubes and pipes in 2008. So, facts of the WTO case arose before Russia’s accession and
commitment to eliminate any dual pricing. Nevertheless, the case illustrated the continued mistrust between
the sides on the topic. See Daniel Pruzin, Russia Hits EU for Factoring in Low Cost Of Gas in Russia in
Dumping Investigations, 31 International Trade Reporter (BNA) 80 (9 January 2014).
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In respect of these questions, on balance, Russia agreed to open more service sectors and
sub-sectors, with fewer exclusions, than had China or Saudi Arabia.

Of course, a threshold matter is whether a foreign country agrees to open a
particular services sector or sub-sector to foreign providers. Impressively, Russia made
market access commitments in 11 services sectors and 116 sub-sectors. These sectors and
sub-sectors included audio-visual, communications, computer, education, finance,
professional, retailing, and transportation. Many of the Russian commitments are
horizontal, meaning they apply across all sectors and sub-sectors.

The key areas in which Russia made no commitment to open its services markets
were air passenger transport, energy distribution (except for consulting, in which foreigner
could engage), mass media news (only Russians could set up a news agency). Additionally,
Russia reserved the right to impose a state monopoly (rather than foreigners) to distribute
alcoholic beverages. Russian reluctance to open these areas was not unusual, as several
WTO Members have similar areas cordoned off to foreigners. It also was understandable
in the Russian context.

In the sectors and sub-sectors it did open, Russia insisted on three key horizontal
limitations. First, concerning entity regulation, with some exceptions, the supply of a
service must be through a subsidiary. That is, commercial presence (Mode I11 delivery
under GATS Article 1:2(c)) must be established by a juridical person of the Russian
Federation, not by a branch or representative office. Critics charged this requirement
severely limits freedom of choice as to the form of entry into Russia, and imposes
administrative and transactions costs on them.

Second, Russia maintained its prohibition on foreign ownership of agricultural
land, and restricted such ownership on non-farm land. For instance, foreigners are limited
to rental periods of 49 years for certain land plots.

Third, any service Russia deems a public utility at either a national or local level
may be subject to a public monopoly, or to an exclusive right granted by the government
to a private supplier. The second and third limits are types of activity and geographic
regulation of foreign services suppliers.

Despite these limitations, even critics admitted the Russian Services Schedule
afforded better market access than did the Schedules of long-standing GATT Members like
Brazil, India, and several Southeast Asian nations.

° Banking Services

Russia agreed to provide market access for foreign service suppliers, including
banks. Foreign banks could establish 100% owned subsidiaries in Russia. They also could
buy individual Russian financial institutions, with no equity limit, and operate in Russia
through representative offices. Russia made no commitment allowing a foreign bank to
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establish branches, but said it would review the issue of foreign bank branching before it
joined the OECD or the next round of WTO MTNSs on services.

Critics charged some equity caps remained, and complained of technical barriers.
In particular, Russia limited the overall foreign ownership of the Russian banking sector to
50%. However, in ascertaining whether a foreign bank breaches the 50% ceiling, capital
that bank invests in a potentially privatized Russian bank is not counted. The exclusion is
an incentive for foreign banks to help re-capitalize Russian banks.

From the Russian perspective, there was logic to each restriction. Via the first
restriction, Russia sought to ensure foreign banks had capital in Russia, and could easily
be ring-fenced, in the event of liquidity or solvency problems. (Recall under basic
Accounting and Corporate Law principles, a branch has no assets or liabilities of its own;
rather, the branch is included on the balance sheet of its parent.) Via the second restriction,
Russia sought to avoid foreign domination of its financial industry.

In respect of the activities in which foreign banks could engage, Russia was liberal.
It committed to them accepting deposits and making loans in local and foreign currency,
financial leasing, payments, and money transmission (e.g., issuing bank drafts, credit,
charge, and debit cards, and travelers’ checks). Russia also agreed banks could engage in
asset management, OTC trading (including of derivatives, foreign exchange, money
market instruments, and securities such as stocks and bonds), and clearing and settlement
of trades. To ensure a level competitive playing field, Russia said deposits in foreign banks
would have the same government-backed guarantees, including any deposit insurance
scheme, as do Russian banks, including state owned banks.

° Insurance Services

As regards activities, foreign insurers could sell life or non-life insurance, and re-
insurance. The key limitation concerned a subsidiary established by a foreign insurer after
the Russian accession that sought to issue automobile, civil liability, or life insurance
policies. For up to five years from the date of accession, Russia retained the right to set
limitations on the subsidiary issuing such policies.

As regards business association form, Russia imposed entity regulations to be as
sure a foreign-owned insurer would not go bankrupt. Essentially, the regulations mandated
hard assets on Russian soil to which claimants could look to if and when they invoked their
insurance policies.

Specifically, during the initial nine years following accession, Russia said foreign
insurers had to operate through a subsidiary. Following that period, Russia agreed they
could establish branches. However, any foreign insurer seeking to establish a branch would
have to have total assets of at least U.S. $5 billion. Moreover, the foreign insurer would
have to provide separate capitalization for the branch, and Russia could deny the insurer a
license to set up the branch if the foreign capital contribution exceeded 50% of the overall
capital committed to the planned branch.
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Critics charged some equity caps remained on foreign insurance companies buying
Russian insurers. They also complained of TBTs and long transition periods. But, Russia
grandfathered the rights it previously granted through an operating license to any extant
foreign subsidiary insurer, the foreign ownership of which exceeded 49%.

° Securities Services

Russia liberalized access of securities brokers, dealers, and underwriters. They
could set up wholly-owned subsidiaries or representative offices. But, as with commercial
banks, securities firms could not branch in Russia, for the same capital and ring-fencing
reasons. Russia capped aggregate foreign ownership of all securities firms at 25%.

° Telecommunications Services

Russia agreed to remove within four years the 49% equity limit on foreign
companies investing in Russian telecommunications businesses. Foreign investors could
take majority stakes, and even 100% ownership, in Russian telecom companies.

Still, critics found three deficiencies. First, a subsidiary was the only permissible
form of business association in which a foreigner could provide telecom services. Second,
some equity caps remained. In particular, for up to the first 4 years following its accession,
Russia limited to 49% total foreign investment in the voting shares (also called “charter
capital”) of an incumbent telecom operator, regardless of whether it provided fixed-line,
internet, or mobile services. Third, critics complained of technical barriers and long
transition periods. Russia also agreed to accept all liberalization commitments under the
1998 WTO Basic Telecommunications Agreement.

° Legal and Other Professional Services

Russia opened its market to foreign lawyers, subject to the standard horizontal
limitations, plus an additional restriction. Foreign lawyers cannot represent clients before
Russian criminal courts or arbitration panels unless they obtain the status of an advocate
under Russian law. Likewise, subject to horizontal restrictions, foreigners could provide
advertising, computer, construction, and engineering services.

° Courier and other Transportation Services

Russia agreed to open its market to foreign providers of courier and express
delivery services, as long as they established their commercial presence in Russia via a
subsidiary. Russia also opened its maritime and road transportation services markets to
foreign providers, for both freight and passenger carriage. In respect of rail transportation,
Russia said that by 1 July 2013, it would impose charges on goods only in conformity with
GATT-WTO rules. The consequences were: (1) no charges would be applied to goods in
transit unless they were published before their entry into force; and (2) any charges on
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imported products shipped by rail across Russia would be the same as those applied to
similar products moving domestically by rail.

° Distribution Services

Russia accepted that, upon accession, 100% foreign-owned companies could
engage in wholesale or retail distribution of services, and in franchising of services. Thus,
there would be no legal need for a Russian JV partner to distribute services.

° IP

Russia agreed to implement the TRIPs Agreement fully upon accession, thus
eschewing any transition period. That meant it applied the IP conventions on which the
Agreement piggy backs, such as the 1886 Berne Convention for the Protection of Literary
and Artistic Works. Moreover, Russia agreed to take specific enforcement measures against
certain alleged IP pirates.

This pledge reflected the frustrations of WTO Members, notably the EU and U.S.,
with the rampant IP piracy in China after its WTO accession. The Members wanted Russia
to do more than simply sign the TRIPs Agreement, as China had done. They demanded
Russia to crack down on pirates, which they felt China had not done (at least not with
sufficient vigor). So, Russia said, first, it would act against websites with servers in Russia
that promote the illegal distribution of copyright-protected material. Second, it agreed to
investigate and prosecute individuals and companies that distribute infringing merchandise
over the internet.

The U.S. also was concerned Russian firms would enter the market with lower-cost
generics before American producers of pharmaceuticals, specifically biologics, could
recoup their investments in developing the original branded drug. So, Russia agreed to give
6 years of data exclusivity to original patent holders of biologic pharmaceuticals before
Russian companies could use their clinical test data to seek approval for a generic.

L Government Procurement

Russia pledged to join the plurilateral WTO GPA in a two-phased manner. First,
upon accession, it became an observer to the GPA. Second, within four years of accession,
it aimed to be a full GPA member.

° Treatment of Poor Countries

Comparatively less time seems to have been spent in the Russian accession
negotiations, than in the Chinese and Saudi talks, on developing country status. Russia did
not push hard the claim it was entitled to this status. Instead, impressively, Russia agreed
it would apply preferential tariff treatment to 152 developing countries and LDCs.
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How so? Russia pledged to apply the Custom Union GSP scheme to them. Under
that scheme, the tariff on any eligible product originating in a developing country is 75%
that of the normal MFN rate, and while the tariff on any eligible product originating in a
least developed country is zero.

° RTAs

Russia agreed to adhere to GATT disciplines on FTAs and CUs, regardless of
whether the FTA or CU to which it was a party was formed before or after its WTO
accession. It applied retroactively to its pre-accession FTAs and CUs these disciplines.

° Transparency

The era of Russian accession negotiations was a tumultuous one in the history of
the former Soviet Union. From involvement in the post-9/11 War on Terror to sponsoring
post-Berlin Wall privatization programs, the ex-Eastern bloc countries had to navigate
difficult political and economic waters. One important development was the formation on
1 January 2010 of the Eurasian Economic Community and Customs Union. This Union
consists of Russia, Belarus, and Kazakhstan. On 1 July 2011, the three countries eliminated
customs boundaries among them, and on 1 July 2012, forged an integrated trade
community. Russia initially wanted the Union to accede to the WTO as a bloc, which would
have been unprecedented in GATT-WTO history. No RTA had joined as such; rather,
parties to an RTA have acceded as individual sovereign nations, but thereafter may choose
to speak with a single voice, like the EU. As part of its accession package, Russia conceded
that any Union trade measures would follow GATT-WTO transparency rules, including
prior publication and a reasonable period of time for comment from WTO Members.

Moreover, no doubt with a view to enhancing its global appeal as a place in which
to do business, Russia made accession commitments on transparency beyond the generic
requirements of GATT Article X. It said it would publish all legislation affecting trade in
goods, services, or IP before their adoption, and would give WTO Members a reasonable
period of time of no less than 30 days to comment. No trade measure would take effect
before publication. As for commentary on proposed measures, Russia limited the
exceptions to cases of emergency, national security, monetary policy, law enforcement
necessity, public interest, or prejudice to individual public or private enterprises. To be
sure, because of their ambiguity, some of these exceptions remain susceptible to abuse.
Nevertheless, the over-riding fact was Russia opened itself to critical foreign analyses.
Similarly, Russia pledged annual reports to the WTO on its ongoing privatization program
for as long as that program continued.

Additionally, Russia agreed that, as of the date of accession, it would publish in its
Rossiiyskaya Gazeta the list of goods and services subject to state price controls. Russia
signaled that the goods on the list would include baby food, natural gas, raw diamonds,
medical goods, and vodka, and the services would include natural gas supply, water supply,
and public and railway transportation.
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° Motivations?

Why did the Russian Bear agree to commitments even more sweeping than those
the Chinese Dragon and Arabian Kingdom made? First, Russia had little choice. Its
predecessors raised the bar for WTO entry. Russian counter-leverage was confined to one,
albeit important, area: energy. Russia was the largest exporter of NG in the world, and is
the source for over one-third of it the EU consumes. Russian energy importers had no
interest in levying tariffs on it. Never was it likely that Members would confront Russian
obstinacy by saying “accept the deal or we will raise duties on oil and gas.”

Second, ambitious terms were in Russia’s self-interest. Russia had to counter the
global perception that the Russian business climate was poor and deteriorating. Foreign
businesses complained about the lack of rule of law, corruption, and a low-quality
infrastructure. Accepting significant market access obligations sent a “Good Housekeeping
seal of approval” signal to foreign businesses that Russia was serious about modernizing
and diversifying its economy, integrating into the global trading system, and thus an
appealing location in which to do business.% While inefficient businesses in certain sectors
might be adversely affected by foreign competition, Russian officials knew well this
challenge was precisely the fillip they needed.

Third, the political economy context favored Russia, Following the global
economic slump triggered in 2008, WTO Members needed new trade and investment
markets to help stimulate their economies through high-paying, export-oriented growth.
The Russian economy was too large to ignore, and Russia knew it. Russia understood it
was wise for the Members to lock Russia into ambitious accession terms. Those terms were
international legal obligations Russia would implement in its legal system.

As for politics, Georgia, which joined the WTO in June 2000, finally dropped its
opposition to Russian accession. The countries broke off diplomatic relations in August
2008 and fought a brief war that summer, won by Russia — the South Ossetia War. Georgia
was the last hold out against accepting Russia into the WTO. As part of the Russian
accession package, Russia and Georgia agreed in November 2011 to:

1) Customs administration and monitoring of trade in goods across their
border, with the trade monitoring mechanism reported to an integrated
database maintained by the WTO Secretariat.

2 Memoranda of Understanding (MOUSs) between Russia and Switzerland,
and Georgia and Switzerland, in which Switzerland acts as a neutral third
party to monitor Russo-Georgian border relations.

3) Diplomatic notes among Russia, Georgia, and Switzerland allowing for
monitors (from a private company selected by Switzerland) to be present
physically at the entry and exit points of specified trade corridors at the
Russo-Georgian border.

% Russia Agrees (quoting an unnamed analyst).
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The choice of Switzerland under terms (2) and (3) reflected the fact that following the 2008
war, that country played the role of mediator. The idea was Switzerland was a neutral third
country that could be trusted to supervise private sector monitors, who would be physically
present at trade corridors between Georgia and Russia, particularly in Abkhazia and South
Ossetia.

Obviously, such terms suggest how broad the scope of a WTO accession package
can be, essentially extending into matters that in bygone decades might have been dealt
with through a boundary dispute case before the ICJ. The agreement between the recently
warring parties did not address the break-away regions of Abkhazia and South Ossetia. In
2008, Russia had intervened on behalf of these separatists in the war with Georgia, and
remained the only country in the world to do so. Hence, the international legal status of
these regions remained murky. Nonetheless, once each side agreed on commercially
reasonable terms, timing favored that the Russians and Georgians accept them.

It also could be the case Georgia was enticed to agree to Russian entry by a quiet
pledge from the U.S.: an FTA. In January 2012, President Barack H. Obama (1961-)
announced the United States and Georgia would build on their 2007 TIFA, and explore an
FTA. The timing of that announcement, so soon after Georgia dropped its opposition to
Russian accession, seemed not to be coincidental.

How effective was the inducement, at least for securing expeditious
implementation of the November 2011 accord between Georgia and Russia to open trade
corridors between them? By February 2013, the corridors still were shut. The sides had yet
to finalize contract terms with a private sector firm to be responsible for monitoring passage
of goods between the disputed regions of Abkhazia and South Ossetia.

° Aftermath

Negotiations for Russia to join the WTO took 18 years, longer than both China (15
years) and Saudi Arabia (12 years). During that momentous period of Russian history,
Russia adjusted many of its laws and practices with a view to WTO accession. But, Algeria
easily held the record — over 35 years, having applied to become a GATT contracting party
in 1987, but still not a Member as of 2012, and still an Observer as of 2023. With the entry
of China, Saudi Arabia, and Russia to the WTO, the last remaining major economy not in
the Club was Iran.

In light of the crisis in Ukraine that commenced in November 2013, and became an
outright war in February 2022, has WTO Membership for Russia mattered? If so, in what
ways? If not, why not?

V1.  Enter the Land of a Million Elephants (Laos)
Consider the July 2012 Decision and its five benchmarks via the case study of Laos.

Laos was the first country to win WTO entry under the new LDC rules. On 28 September
2012, the WTO approved the terms of accession for that small, landlocked, impoverished
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Indochinese nation, which had been among the most heavily bombed in human history
during the Vietnam War (1964-1975). In fact, Laos was “the most heavily bombed country
per capita in the world,” and (as of January 2023), an estimated 80 million unexploded
ordnance — 30% of all bombs America dropped on Laos — were “still scattered
nationwide.”®” Tragically, Laotians suffered regular casualties: some of the bombs
“explode when farmers accidentally unearth them while working, others when people cook
outdoors near aging and unseen ordnance.”%

Laos initially applied to join the WTO initially in July 1997, and the Working Party
first met in 2004. Hence, Laos went through 12 years of negotiations. Laos officially
acceded to the WTO on 2 February 2013, becoming its 158" Member. Laos was the sixth
LDC, and the last of the 10 countries in the ASEAN, to join.®® Highlights of its accession
package under the new rules were:

° Tariffs

Laos agreed to bind its average maximum tariff rate at 18.8%.
° Quantitative Restrictions

Laos said it would refrain from imposing any licenses, quotas, or other non-tariff
import prohibitions unless such measures were taken to protect its BOP, and in accordance
with GATT-WTO rules.

° Services

Laos pledged to open its market to foreign suppliers in 10 services sectors and 79
sub-sectors.

° S&D Treatment
Laos received until 1 January 2015 to comply with the SPS and TBT Agreements,
respectively), and until 31 December 2016 to comply with the TRIPs Agreement. But, it

had to comply with all other WTO agreements immediately upon accession.

Query whether these terms of accession benefit economic growth and development,
and poverty alleviation, in Laos.

97 Kosuke Inoue, Laos Struggles with Unexploded Bombs 50 Years after Paris Accords, NIKKEI ASIA,
28 January 2023, https://asia.nikkei.com/Economy/L aos-struggles-with-unexploded-bombs-50-years-after-
Paris-Accords. [Hereinafter, Laos Struggles with Unexploded Bombs.]

% Laos Struggles with Unexploded Bombs.

9 For a review of the first decade of Laos’ membership, as well as a synopsis of its accession package,
see World Trade Organization, Eleventh China Round Table Marks Lao’s 10" WTO Accession Anniversary
(2 February 2023), www.wto.org/english/news_e/news23_e/acc_03feb23 e.htm; Patrick Low, World Trade
Organization, Lao People’s Democratic Republic: A Retrospective on 10 Years of WTO Membership
(undated), www.wto.org/english/news_e/news23_e/acc_03feb23 e.pdf [hereinafter, Lao People’s
Democratic Republic: A Retrospective.].
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° Aftermath

A decade after Laos’s WTO entry, the WTO produced a study on the effects of its
Membership. The WTO, despite the possible temptation to laud the benefits of accession,
was candid about the challenges Laos faced:

Lao PDR has made considerable progress over the last 20 years or so in
strengthening its economy, moving towards a more market-oriented
approach, and fostering trade and investment as vehicles for growth and
development. The Lao PDR has also played a proactive and constructive
role in the WTO, operating at the frontier of its capacity and capabilities, as
the country prepares to graduate out of LDC status. After several years of
dynamic growth, the last few years have seen a slowdown, culminating in a
dramatic reduction in growth from 2019 onwards. Macroeconomic
instability, taking the form of rapid exchange rate depreciation, high
inflation, and excess debt has dampened performance.

These trends have not been helped by the COVID-19 pandemic, nor by the
crisis in Ukraine and the recent reduction in growth and rising inflation in
major economies. But current macroeconomic difficulties also have
domestic origins that call for swift remedial action. Trade and FDI are vital
components of sustained resilience and future progress. ...

Trade and investment have so far remained buoyant and maintained a solid
pace of growth over the last decade, with imports and exports recovering
after slippage in 2020, largely as a consequence of the pandemic. Success
in this area is partly attributable to Lao PDR’s WTO-driven regulatory and
market access reforms. Strong links with countries in the immediate vicinity
and part of the ASEAN community have also been very important.

There are, however, certain aspects of Lao PDR’s trade profile that need
attention. Exports are still concentrated largely on power generation,
minerals and mining, and agriculture. Most of these exports do not add as
much value to the domestic economy as they could. This is reflected in the
small share of manufacturing in GDP and the minimal level of
manufactured exports. Having a natural resource base as rich as Lao PDR’s
offers opportunities for adding more value through manufacturing. This
would raise incomes, create new jobs, and diversify the product base.
Diversification is a key component of resilience.

A second vulnerability in the trade sphere is the geographical concentration
of the country’s export base. While it is unsurprising that neighboring
markets with shared borders are in many ways the easiest to serve, given
that Lao PDR is landlocked and that operating further afield automatically
implies transit trade. Nevertheless, with a more diversified and higher
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value-added export base, there are likely to be profitable trading
opportunities further afield, from which Lao PDR could benefit while
reducing the risk of excessive geographical concentration. This would
certainly imply a strengthening of the manufacturing sector.

Lao PDR has been one of the most active LDCs in the WTO. The country
has participated in a range of activities, often going beyond boilerplate
participation in major committees and meetings. Participation in three Joint
Statement Initiatives, signing up to the two Information Technology
Agreements, and active engagement in the field of trade facilitation are
cases in point. Lao PDR has also been diligent in meeting its WTO
accession commitments. The country has made good use of training and
technical cooperation opportunities offered by the WTO and other
international agencies.

Three areas that ... are going to be important going forward are services,
environmental issues, and the rise of the digital economy. Services have
traditionally been neglected in many countries, but this is beginning to
change in important ways. As countries become richer, services become a
larger source of value. This results from forces on both the consumer and
producer sides. As individuals gain higher levels of income, proportionately
more of their consumption baskets are devoted to services.

On the production side, there is virtually no activity that does not require
inputs of core producer services — namely financial services (banking and
insurance), business services, transport, information and communication
technologies, construction, and distribution. They are thus proportionately
more in demand than other inputs as the economy grows and diversifies.
Moreover, these services are key to international trade since they are either
embedded as value in production or are required to move products from one
place to another. These realities make it incumbent governments to pay
special attention to ensuring that the production and marketing of services
is as free as possible from inefficiency and excessive regulation.

Secondly, on the environmental side, climate change and environmental
conservation are increasingly moving to center-stage in policy-making as
governments seek to raise standards and avoid unsustainable resource use
and production methods. These concerns will increasingly influence
regulation in ways that will affect all countries that trade and seek
investment, regardless of whether or not the country concerned is a
significant source of environmental degradation. Thirdly, digitization is
becoming an increasingly dominant feature of modern economies.
Countries that do not keep up with digital technologies in production and
exchange will be left behind. This is about infrastructure, connectivity, and
the capacity to reap the efficiency rewards associated with digitization.°

100 Lao People’s Democratic Republic: A Retrospective, 31-32.
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In appraising the above-quoted conclusions, consider how many of the challenges are
thanks to domestic reforms in Laos, and the participation of Laos in ASEAN and the WTO,
and how many of them are beyond the control of Laos, ASEAN, and the WTO. In other
words, what is cause, and what is effect?

VII. Enter Arabia Felix (“Happy Arabia” — Yemen)
° Peace through Trade in Yemen?

An ancient civilization and former British colony (specifically, Aden, from 1839-
1967), Yemen boasts the only purely republican form of government on the Arabian
Peninsula, with a President, Prime Minister, and bicameral legislature.'% It was the first to
grant women the right to vote. Yet, Yemen is one of the world’s poorest countries. It has
seen more than its fair share of bloodshed since uniting as the Yemeni Republic in May
1990 from the previous North Yemen (formally, the “Yemen Arab Republic”) and socialist
South Yemen (the “People’s Democratic Republic of Yemen”) following the 1986 South
Yemen Civil War — a War dating back at least to a 1972 dispute.

Since the 1990s, it has been a breeding ground and hotbed for Islamist extremists.
Perhaps no country other than Afghanistan, Irag, Pakistan, and possibly Somalia has been
more embroiled in the War on Terror on its home soil than Yemen. Many terrorist attacks
have been met with American military force, including (controversially) drone strikes. To
add to the disruption of everyday life, in early 2011 Yemen became one of the Arab Spring
countries, resulting in February 2012 in a transfer of power from Ali Abdallah Saleh (1942-
) who had been in power since becoming President of North Yemen in 1978.

That Spring was short-lived. In January 2015, Houthi Shi ‘ite rebels controlled much
of the country, including the capital, Sana’a, and seized the Presidential Palace. Al Qaeda
and Islamic State operated in the South. Yemen was more like a failed state than WTO
Member. Subsequently, Saudi Arabia led a coalition that intervened militarily in Yemen
against the Houthis, who were backed by Iran. Thousands of civilians died in what became
a nasty proxy war between the Sunnite Kingdom and Shi ‘7ze Iran that continued into 2016
with no end in sight.

Yemen, therefore, is a vitally important experiment in which to test the vision of
“peace through trade.” Yemen has known trade since at least the 12" century B.C., when
its imports and exports of incense and spices flowed across the Near and Far East, and
Indian Sub-Continent. Can modern trade liberalization, in part via the integration of Yemen
into the world trading system, raise economic growth, alleviate poverty, and thereby give
hope to Yemenis? Or, will it do little to stem a perception of marginalization and oppression
that weakens defenses against extremist messages?

to1 This discussion draws partly on Yemen, WIKIPEDIA, en.wikipedia.org/wiki/Yemen; Aden
Emergency, WIKIPEDIA, en.wikipedia.org/wiki/Aden_Emergency; Yemeni Civil War (2015-Present),
WIKIPEDIA, https://en.wikipedia.org/wiki/Yemeni_Civil_War (2015-present). The data cited above are
summarized in Yemen, WIKIPEDIA, en.wikipedia.org/wiki/Yemen.

International Trade Law E-Textbook (Raj Bhala, 6™ Edition, 2025) University of Kansas (KU)
Volume Two Wheat Law Library


file:///F:/Apple%20Documents/ITL%20TEXTBOOK%204TH%20EDITION/en.wikipedia.org/wiki/Yemen
file:///F:/Apple%20Documents/ITL%20TEXTBOOK%204TH%20EDITION/en.wikipedia.org/wiki/Aden_Emergency
https://en.wikipedia.org/wiki/Yemeni_Civil_War_(2015-present)
file:///F:/Apple%20Documents/ITL%20TEXTBOOK%204TH%20EDITION/en.wikipedia.org/wiki/Yemen

172

The challenges are enormous. Yemen has 24 million people (as of June 2011), 46%
of whom are under 15 years old. It has experienced rapid population growth: in 1950, it
had just 4.3 million people, and by 2050, it is projected to have 60 million. That is because
it has the 30™ highest Total Fertility Rate (TFR) in the world: 4.45 children per women.
The Yemeni employment rate is just 35%, its agricultural base is small and sparse, and
industrialization outside of hydrocarbons hardly has occurred. While it has petroleum (oil)
reserves, they were largely depleted around 2017. Its proven NG reserves are plentiful, but
not until October 2009 did it open its first LNG production facility. And, Yemen — like
many countries — faces endemic corruption.

So, after a 13-year long odyssey, Yemen joining the WTO was both an end and a
beginning in facing these challenges. Yemen applied for accession in July 2000, and the
first Working Party meeting occurred in November 2004. The WTO terms of accession
were finalized by the Working Party for Yemen on 26 September 2013 and approved by
the WTO at its 3-6 December 2013 Bali Ministerial Conference. Yemen officially acceded
as an LDC, and the 160" WTO Member, on 26 June 2014, thereby bringing under the rules
of multilateral trade law 97.1% of the global economy.

They are summarized below.'%? For a desperately poor country fighting an Islamist
extremist insurgency, Yemen pledged it would respect and apply its WTO commitments
uniformly throughout its territory, without the need for judicial intervention.

° Market Access for Goods

Yemen agreed to an average bound tariff rate of 21.1% for all products, agricultural
and industrial. For farm goods, its average bound commitment was 24.9, and for industrial
merchandise it was 20.5%. For ODC under GATT Atrticle 11:1(b), Yemen said it would
bind them at 0.25% immediately, and put at zero within 4 years of accession. It also pledged
to getrid of all QRs on imports. Such QRs included bans, licenses, prohibitions, and quotas.
But, Yemen kept the right to impose QRs for BOP reasons.

° Subsidies

Yemen agreed to bind at zero its agricultural export subsidies right upon accession.

102 See World Trade Organization, Yemen to Become 160" Member, 27 May 2014,
www.wto.org/english/news_e/news14 e/acc_yem 27mayl4 e.htm; World Trade Organization, Ministerial
Conference Approves Yemen’s WTO Membership, 4 December 2013, www.wto.org; World Trade
Organization, Ninth WTO Ministerial Conference, Day 2. Consultations on “Bali Package” Begin as
Yemen’s Membership Accepted,” 4 December 2013, www.wto.org; World Trade Organization, Briefing
Note: Yemen’s Accession to the WTO, November 2013,
www.wto.org/english/thewto_e/minist_e/mc9_e/brief acc yemen e.htm - commitments; World Trade
Organization, WTO Agrees Membership Terms for Yemen, Paving Way for Formal Decision in Bali, 26
September 2013, www.wto.org/; World Trade Organization, Yemen, 26 September 2013, www.wt0.0rg;
Daniel Pruzin, WTO Working Party Finalizes Membership Terms for Yemen, 30 International Trade Reporter
(BNA) 1515 (3 October 2013).
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° Market Access for Services

Yemen pledged to liberalize trade in 11 service sectors, encompassing 78 sub-
sectors. Thus, the covered service sectors were (1) business (including the sub-sectors of
accounting, auditing, and book keeping, architectural, medical, dental, and veterinary sub-
sectors), (2) computer, (3) research and development, (4) communication (including
telecommunication), (5) construction and engineering, (6) distribution, (7) educational and
environmental, (8) financial services (covering banking and insurance), (9) health, (10)
tourism, travel, recreational, cultural, and sporting services, and (11) transport.
Concomitantly, Yemen said it would ensure its government fees and charges on services
imports were WTO-compliant by January 2014.

° Trading Rights

Yemen promised to grant trading rights, i.e., the right to import or export
merchandise, by 21 December 2014 based on the principles of non-discrimination and non-
discretion. Any person (legal or natural) from a WTO Member could import to or export
from Yemen, whether or not that person had a physical presence or investment in Yemen.

° Customs Rules

Yemen agreed to implement fully the WTO Customs Valuation Agreement by 31
December 2016, eliminate certification and notarization requirements (which it previously
imposed on exports to Yemen) by 1 January 2017, and get rid of consularization fees by 1
January 2017.

° Customs Valuation

Yemen promised to adhere to the WTO Customs Valuation Agreement, and not
impose minimum pricing rules on imports.

° Price Controls and SOEs

Yemen agreed to dismantle over time price controls. These controls would be
applied to certain goods (e.g., agricultural products) and services that are specifically listed
and published in the Yemeni Official Gazette. Yemen said SOEs would operate on
commercial terms, including in importation and exportation transactions.

° SPS and TBT Measures

Yemen said it would follow fully by 31 December 2016 disciplines on SPS
measures, as to food safety and the protection of human, animal, and plant health, and TBT
measures, as to product labeling and standards, in the WTO SPS and TBT Agreements,
respectively.

° Transparency and Participation
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Yemen promised to publish in its Official Gazette all trade measures before making
them effective. It would submit to the WTO all required notifications in a timely fashion.
Yemen also promised individuals and business associations would have a right to appeal,
particularly against governmental action affecting WTO-related rules, such as those
affecting customs valuation, subsidies, IPRs, or domestic regulation of services.

° IP
Yemen promised to implement fully by 31 December 2016 the TRIPs Agreement.

Yemen'’s post-accession WTO history has not been happy. The Yemeni Civil War,
which began in March 2015, continues, with tens of thousands of military and civilian
casualties, famine, and disease.

VIIIl. Hope for Afghanistan and/or Help for Accession Negotiators?

Sadly, WTO accession presaged a descent into a bloody hell for Yemen. That did
not stop officials from the WTO Secretariat or Members engaged in accession negotiations
to push for the entry of Afghanistan. On 29 July 2016, Afghanistan became the 164™
Member, the 36" LDC in the WTO, and the ninth LDC to join since 1995. (As of February
2024, there were 166 Members, with the terms of accession for Comoros and Timor Leste
approved at MC 13 in Abu Dhabi.) Afghanistan completed nine bilateral market access
agreements on goods, and seven on services, including with the U.S. in both areas
(following the 2004 bilateral TIFA). The essential multilateralized commercial terms
included:1%3

1) An overall average bound tariff rate of 13.5%, reflecting an array of tariff
concessions.

(2 Average tariff rates on agricultural and industrial products of 33.6% and
10.3%, respectively.

3) The binding of export tariffs on 243 product lines, one-third of those lines
at a 10% export duty, and one-quarter of them at 2% percent.

4) Horizontal, trade-liberalizing commitments in 11 Services Sectors and 104
Sub-Sectors, including land leasing and services for hydrocarbons and

103 The accession documents are December 2015 Protocol (WT/L/974), November 2015 Working Party
Report (WT/ACC/AFG/36, WT/MIN/(15)/6), Schedule of Goods Concessions (WT/ACC/AFG/36/Add.1,
WT/MIN/(15)/6/Add.1), and Schedule of Services Concessions (WT/ACC/AFG/36/Add.2,
WT/MIN/(15)/6/Add.2), www.wto.org/english/thewto e/acc e/al_afghanistan_e.htm. The 28 Members of
the Working Party were: Argentina, Australia, Brazil, Canada, China, EU, India, Haiti, Japan, Jordan, Korea,
Kyrgyz Republic, Nepal, Nigeria, Norway, Pakistan, Panama, Philippines, Russia, Saudi Arabia, Taiwan,
Tajikistan, Thailand, Turkey, Ukraine, U.S., Vietnam, and Yemen. What might have been the trade interests
of each such Member vis-a-vis Afghanistan?
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minerals, plus Mode 11l commitments on banking, and Modes Il and 11l
pledges on insurance.

(5) Acceptance of the TFA.

Afghanistan identified its post-accession aims as “attracting foreign direct investment,
promoting its exports and building the capacity of its officials to take part in trade
negotiations,” and, of course, economic growth and poverty alleviation.%* But, the Kabul-
based regime hardly was in full control of the country’s borders, much less internal
transportation links. Their minds poisoned with religious ideology and political agendas,
warring factions were disinclined to generate wealth through trade and FDI.

In August 2021, Afghanistan fell to the Taliban. The country was back to where it
was on the eve of 9/11. WTO Membership meant nothing amidst an extreme, un-Islamic
approach to Islamic Law the Taliban enforced in its land-locked ever-less developed
country.10

Query whether the vision of “peace through trade” was one they ever had imagined.
Query, too, whether some officials responsible for the Afghan accession did so with an eye
to their own careers. Could they boast they had worked on that accession, but not have to
worry about its efficacy or outcome? Simply put, is it responsible to bring the likes of
Yemen and Afghanistan into the WTQ?106

104 World Trade Organization, DG Azevédo Welcomes Afghanistan as 164" WTO Member, 29 July
2016, www.wto.org/english/news_e/news16_e/acc_afg_29jull6_e.htm.

105 See Raj Bhala, UNDERSTANDING ISLAMIC LAW (SHARI‘A) (Durham, North Carolina: Carolina
Academic Press, 3 ed., 2023).
106 For a study of the effect of WTO accession on LDCs, see World Trade Organization, Accessions

Division, Accessions of Least-developed Countries to the WTO -Challenges and Opportunities,
WT/ACC/41, WT/COMTD/LDC/29 (23 February 2022) (prepared for the Tenth China Table Round, 18-20
January 2022), www.wto.org/english/news_e/news22_e/ldcs_accession_study.pdf. The paper “summarizes
the commitments undertaken by the nine LDCs” that “acceded to the WTO under Article XII of the
Marrakesh Agreement, “looks into the challenges and opportunities for LDCs regarding WTO Membership,
including the importance of participating in WTO activities,” “examines the economic performance of
recently acceded LDC Members to see how they ... fared since joining the WTO,” offers “some suggestions
and recommendations for those LDCs ... currently negotiating their WTO accessions or contemplating doing
so,” but does “not assert direct causality between WTO Membership and economic and policy outcomes, as
many diverse influences are at work.” World Trade Organization, New Study Looks at Challenges and
Opportunities of LDCs’ Accession to WTO (24 May 2022),
www.wto.org/english/news_e/news22_e/acc_24may22_e.htm.
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Part Two

ADJUDICATION
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Chapter 4

PRE-URUGUAY ROUND GATT CIVIL PROCEDURE (1948-1994)0

l. Positivism and Whether International Trade Law Is “Law”?

It is not a complete answer to the question “why the need for a Uruguay Round” to
speak only of the need for substantive market access in services, IP industries, and
agriculture. Weaknesses in the pre-Uruguay Round dispute resolution system also were a
cause. It would be an overstatement to say that the Uruguay Round was needed to
strengthen the GATT multilateral dispute resolution mechanism — but, it would not be that
great of an overstatement.

In his 1832 work, The Province of Jurisprudence Determined, John Austin (1790-
1859) espoused a strict brand of Legal Positivism according to which a rule qualifies as
“law” only if the rule is a command issued by a sovereign and is habitually obeyed under
threat of punishment. To Austinian Positivists, international law was not law at all. Rather,
it was a custom or more, with no greater or lesser strength than social or dress fashions.
There was, after all, no central sovereign, no habitual obedience, and no enforcement
mechanism. Austinian Positivists could have pointed to the insufferably weak pre-Uruguay
Round dispute settlement system as “Exhibit A.” Positivists following H.L.A. Hart (1907-
1992) and his 1961 The Concept of Law could offer a rebuttal. What would it be?

In thinking about whether International Trade Law really is “law,” especially in
light of the DSU versus pre-Uruguay Round dispute settlement system, under either or both
Schools of Positivism — Austin and Hart — consider the remarkable success of the DSU.
For good reason, the DSU, which appears in Annex 3 to the WTO Agreement, is billed as
the “Crown Jewel” in the WTO system.

In the first 20 years of DSU operation (1 January 1995, when the WTO Agreement
entered into force, through September 2014), there were 482 requests for consultations,
which in the first 16 years covered at least $1 trillion worth of trade. That case volume was
well over the 300 disputes handled in the pre-Uruguay Round GATT system in its 47-year
lifespan (1 January 1948 through 31 December 1994). Moreover, under the DSU
(depending on the measurement period), the pace of case filings has accelerated, and there
has been a higher-then-expected rate of appeals.

The metrics of success also intimate a vulnerability of the DSU: overload, which
causes delays and risks compromises in the quality of judgments. Do these problems
undermine the law qua “law”?

107 Documents References:
1) Havana Charter Articles 41, 47-48, 66, 92-97
) GATT Articles XXI-XXIII
?) WTO DSU

International Trade Law E-Textbook (Raj Bhala, 6™ Edition, 2025) University of Kansas (KU)
Volume Two Wheat Law Library



178

1. Nullification or Impairment and GATT Articles XX11-XXII1
° Violation versus Non-Violation Claims

To appreciate the inherent frailties the Uruguay Round negotiators needed to fix, it
is necessary to understand the textual bases for those frailties, namely, GATT Articles XXII
and XXIII. Article XXII calls upon each contracting party to accord ‘“sympathetic
consideration” to and consult with other contracting parties. Article XXIII establishes a
skeletal framework for handling cases where one contracting party believes another
contracting party is acting at variance with GATT obligations, technically known as
“violation nullification or impairment,” or otherwise behaving in a way that denies benefits
that should be available, technically known as “non-violation nullification or
impairment.”2%® The distinction between violation and non-violation nullification or
impairment is worth emphasizing, because it is unique.

The labels are indicative. A “violation” claim, authorized by GATT Article
XXI1I:1(a), means the complainant alleges the respondent has implemented a trade
measure that is a violation of some provision of GATT or an agreement negotiated
thereunder. In a “non-violation” claim, made pursuant to GATT Article XXIII:1(b), the
respondent is not accused of maintaining a trade measure that runs afoul of GATT. Rather,
implementation of the respondent’s lawful measure results in denial or disruption of trade
benefits to the complainant that the complainant negotiated within the GATT framework.
Simply put, the respondent’s measure does not violate a GATT rule, but it allegedly
deprives the complainant of an expected benefit, like market access.

° TRIPs Agreement Context

As the distinction between “violation” and “non-violation” claims is built into
GATT in Article XXIIl, and as GATT remains a foundational document of multilateral
trade law in the post-Uruguay Round era, the distinction remains as relevant as ever. Non-
violation claims are entertained for goods and services thanks to the DSU. Should they be

108 For a review of the negotiating history of GATT Article XXIII: 1(b) and the term “non-violation
nullification or impairment,” which dates to the 1927-1933 League of Nations Conferences, and an
explanation that “[b]ecause diplomats were the primary actors at the negotiations of GATT obligations, the
precise interpretation of language mattered less than reaching some mutually acceptable resolution,” see
James P. Durling & Simon N. Lester, Original Meanings and the Film Dispute: The Drafting History, Textual
Evolution, and Application of the Non-Violation Nullification or Impairment Remedy, 32 THE GEORGE
WASHINGTON UNIVERSITY JOURNAL OF INTERNATIONAL LAW & EcoNomics number 2, 211-269, 215
(1999).

For a discussion of violation versus non-violation nullification or impairment, and an argument that
American trade policy is sub-optimal in shifting from a rules-based to power-based approach, and, therefore,
the U.S. should file both types of claims against China, see lan M. Sheldon, Filing WTO Violation and Non-
Violation Complaints: A Possible Solution to China’s Market Access Commitments?, in THE FUTURE OF
TRADE: A NORTH AMERICAN PERSPECTIVE, Chapter 9, 175-227 (Cheltenham, United Kingdom: Edward
Elgar, David A. Gantz & Tony Payan eds., 2023).

Note the conjunctive “and” sometimes is used to connect “nullification” with “impairment,” though
technically based on the GATT Article XXIII text, the disjunctive “or” is more accurate.
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for IP, too?

Non-violation and situation complaints refer to whether and under what
conditions members should be able to bring WTO dispute complaints where
they consider that another Member’s action, or a particular situation, has
deprived them of an expected advantage under the TRIPs Agreement, even
though no obligation under the Agreement has been violated.%

During the Uruguay Round, negotiators from Brazil, India, and other developing countries
thought such claims are inappropriate in the context of IP. They worried non-violation
cases may be brought against developmental, environmental, health, social, or even cultural
policies, and if successful, their sovereignty might be infringed. So, they inserted into the
TRIPs Agreement a moratorium (Article 64:2) on such claims. With a five-year sunset, it
was set to lapse at year-end 2000, but (as discussed in a separate Chapter) WTO Members
renew it periodically.

In June 2014, the U.S. proposed ending the moratorium, arguing non-violation
claims are exceptional, but consistent with that Agreement. Along with Switzerland, the
U.S. takes the position there is a place for non-violation complaints on IP matters under
the Agreement. The U.S. and Switzerland also argue the moratorium allows India to
infringe on a pharmaceutical patent, and then make and export a generic version of the
patented medicine. Most other Members disagree:

Members have historically differed on whether such non-violation cases are
feasible in intellectual property. Some delegations consider non-violation
complaints essential to maintaining the proper balance of rights and
obligations within the TRIPs Agreement while helping to ensure that
legitimate obligations are not circumvented or avoided. Others believe there
is no place for the application of non-violation complaints in the area of
intellectual property because of the legal insecurity and curtailment of
flexibilities that could ensue and favor their complete ban in the TRIPs
area. !0

Alas (as discussed in a separate Chapter), the WTO repeatedly extends the moratorium, as
it did in December 2015 (for another two years, through 2017) at its Ministerial Conference
in Nairobi, and again in Geneva at MC 12 in November 2021.

° Expelling China?

In August 2018, another use of the GATT Article XXIII:1(b) non-violation
nullification or impairment concept was suggested, namely, by the U.S. to force China out

109 See, e.g., World Trade Organization, Members Agree on Recommendation to Extend Moratorium
on IP “Non-violation” Cases 5 November 2021),
www.wto.org/english/news_e/news21 e/trip_05nov2la e.htm. [Hereinafter, Members Agree on
Recommendation.]

110 Members Agree on Recommendation.
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of the WTO.! China had joined effective 11 December 2001 (as discussed in a separate
Chapter), but amidst the Sino-American Trade War (also discussed in a separate Chapter),
the U.S. argued China ought not to have been admitted to the club. China, said the U.S.,
had failed to undertake fundamental structural reforms to transition its economy from a
state-dominated Socialist one to a market-oriented Capitalist one, and only the later type
was compatible with WTO Membership. President Donald J. Trump (1946, President,
2017-) vowed to expel China from the WTO, but his Administration had no legal basis to
do so. That is, there is no Article about expulsion among the GATT-WTO treaties.
Conceivably, the WTO Membership could take a decision to kick China out, but they
would have to do so by consensus, and surely China would block such a consensus, or by
a super-majority vote, and China might win sufficient support to stay in. Why not try
launching a broad non-violation complaint against China, it was thought?

The core claim would be that even if many Chinese de jure measures and de facto
practices were not outright violations of GATT-WTO rules, nevertheless they nullified or
impaired benefits that the complainants expected from China. For example, unpublished
Chinese subsidies, including providing raw materials and other inputs to, or buying them
from, SOEs, and granting SOEs low-cost loans, offset tariff concessions, unleveled the
competitive playing field with foreign producers of like products in their home country,
Chinese, and third-country markets. Hidden NTBs offset the value of China’s tariff
concessions. Discriminatory licensing treatment plus technology transfers in JV
arrangements undermined IP protections of foreign firms. Because the Chinese
government behaves non-transparently, proving its transgressions as outright instances of
violation nullification or impairment would be difficult. But, adducing evidence to show
they exist, with the result of non-violation nullification or impairment of benefits, might be
possible. And, if the complainants won, then China would be forced to change its behavior
— or quit the WTO if the CCP was unwilling to undertake the necessary reforms.

° Relation to Tokyo Round Codes

In the pre-Uruguay Round era, GATT Articles XXII-XXIII were criticized —
properly —as insufficiently precise and, therefore, ineffective. Such criticisms were a major
impetus behind the Uruguay Round negotiations, and specifically, the WTO Agreement and
DSU. But, these Articles were not the only source of difficulty. After the Tokyo Round, it
was not always clear how they related to various Tokyo Round Codes. Some of these Codes
contained dispute settlement procedures. Consequently, there was controversy as to
whether a dispute should be governed by the general provisions of Articles XXII-XXIII,
or specific procedures established in a Tokyo Round Code.

° Diplomatic versus Legalistic Approach

Still another important part of the context to appreciate is the clash of philosophies
of dispute resolution evident in the pre-Uruguay Round era. GATT Articles XXII-XXIII,

111 See Greg Ip, For U.S. to Stay in WTO, China May Have to Leave, THE WALL STREET JOURNAL, 22
August 2018, www.wsj.com/articles/for-u-s-to-stay-in-wto-china-may-have-to-leave-1534935600.
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and the dispute settlement system they spawned, reflected a “pragmatic” approach to
multilateral dispute resolution, as distinct from a “legalistic” one. American-trained
lawyers might prefer a litigation-style approach to dispute resolution that contains precise,
rules-based adjudicatory procedures. That way, all parties operate on a level playing field
— procedural due process ensures equality. It also operates as a shield against domestic
political pressures. But, the pre-DSU system was a European-style conciliatory one. The
emphasis was on negotiation and diplomacy.

The implicit assumption in the negotiation/diplomacy approach was contracting
parties would act nobly toward one another, or at least they would realize that not following
the “Golden Rule” in one case would haunt them in a future one. Probably most Austinian
Positivists, and certainly any adherent of the realist schools of international relations
theory, would call that assumption naive — and it was. In case after case, talks between
contracting parties to resolve disputes turned into power games that added to trade friction
rather than leading to mutually acceptable, balanced solutions. To be sure, the American
legalistic approach risked turning GATT adjudication into the worst sort of personal injury
circus trials. But, the European pragmatic approach was worse than simply non-
transparent, elitist, and effete. It was incongruous with how nation-states interact if they
have not bound themselves to a rigorous procedural mechanism for resolving disputes.

In retrospect, perhaps the clash between dispute resolution styles was inevitable.
Until the Uruguay Round, the world was not ready for a formal adjudicatory mechanism
with the sort of “teeth” that John Austin’s austere positivism demanded. Such a mechanism
would be law-applying, but it also might wind up being law-creating, thus threatening the
sovereignty of nation-states. Keep that point in mind when reading WTO Panel and
Appellate Body Reports. Ask whether they do not — in effect — amount to an emerging
body of international common law on trade.

I11. 10 Step GATT Procedure

How did dispute settlement actually “work™ before the DSU? The steps outlined
below were followed in seriatim, though not all of the steps would be used in every case
as a settlement could be negotiated at any point.

° Step 1: Informal Bilateral Consultations

A complaining contracting party would call upon another contracting party, the
respondent, for bilateral consultations. GATT Article XXII:1 obligated the respondent to
look “sympathetically” upon the request and afford opportunities for consultations.
° Step 2: Informal Multilateral Consultations

The complaining contracting party, pursuant to GATT Article XXI1:2, would call

for multilateral consultations, in the hopes additional interested parties not only would
bring pressure to bear on the respondent, but also suggest creative solutions.
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° Step 3: More Formal Bilateral Consultations

The complaining party would trigger the formal dispute resolution procedures of
GATT Article XXIII. Paragraph 1 of that Article calls for more formal bilateral
consultations. It also identifies violation nullification or impairment (Article XXII1:1(a))
and non-violation nullification or impairment (Article XXI11:1(b)) as justiciable claims.

° Step 4: Request for Panel

The complaining party would request formation of a Panel pursuant to GATT
Article XXII1:2. (Early in GATT history, complaints were heard by the CONTRACTING
PARTIES. Soon, however, it became customary to refer cases to a subset of the membership,
i.e., a Working Party that included the complainant and respondent, along with a few other
contracting parties. By the mid- to late-1950s, the practice of using Panels of three-to-five
experts was established, and the practice was codified in the 1979 Tokyo Round
Understanding on Dispute Settlement.)

° Step 5: Panel Formation

Assuming no blockage (discussed below), a Panel would be formed pursuant to
GATT Article XXI11:2 by consensus of the GATT Council.

° Step 6: Oral and Written Submissions

The Panel would receive written and oral submissions from the complaining and
respondent parties, all in secret.

° Step 7: Panel Deliberations and Report

The Panel would deliberate and prepare its Report, again all in secret.
° Step 8: Submission of Report and Adoption

The Panel would present its Report to the GATT Council. Assuming no blockage
(discussed below), the GATT Council would adopt the Report by consensus. Only if a
Report were adopted could its recommendations take effect.
° Step 9: Compliance

The losing contracting party was supposed to comply with recommendations in the
adopted Report. If the case involved violation nullification or impairment, then the key
recommendation would be removal of the offending measure. If the case involved non-
violation nullification or impairment, then the key recommendation would be restoration

of the competitive relationship that had been upset owing to the disputed measure.

° Step 10: Compensation or Retaliation, if Necessary
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If the losing contracting party refused to comply with the Panel’s recommendations,
then it could pay compensation to the winning party. Failing an agreement on
compensation, the winning party might seek a consensus from the GATT Council for
authorization to retaliate, in the form of suspending or withdrawing GATT obligations
owed to the losing party in an amount equal to the trade damage caused by the losing party
to the winning party as a result of the measure at issue.

As intimated earlier, these steps were riddled with problems that rendered the entire
system insufferably weak. The four key problems were: delays, blockages, compliance,
and enforcement through remedial action.

IV.  Four Weaknesses of Pre-Uruguay Round Dispute Settlement
° 15t:  Delays

Four serious weaknesses plagued the GATT Panel system used from 1948 to 1994.
First, there were no time periods for the various steps. Any step could go on seemingly
interminably. Consequently, cases could — and did — drag on for years. For example, the
infamous Oilseeds case (in which the U.S. complained about the EC’s subsidy payments
to processors, and later to farmers, of oilseeds), took four and one-half years to resolve.
The U.S. first requested a Panel in April 1988. In November 1992, after contentious
negotiations during the Uruguay Round that threatened to derail the entire Round, the
dispute finally was resolved.

° 2nd:  Blockage

Any party to a case — typically, it would be the respondent contracting party — could
block the formation of a GATT Panel. As a result, an adjudicatory body might never be
established. Moreover, assuming a Panel was agreed to and the Panel issued a Report,
adoption of that Report by the CONTRACTING PARTIES could be blocked. Typically, the
losing party would block adoption of either Panel formation, Report adoption, or both.
Even if neither Panel formation nor Report adoption were blocked, authorization to
retaliate in the event of non-compliance could be blocked.

Blockage was possible because under pre-Uruguay Round rules, a consensus
among the contracting parties was needed to agree to form a Panel or adopt a Report. In
the sometimes-perverse lexicology of GATT, “consensus” essentially meant unanimity. If
there was an objection from even one contracting party, then the action was blocked. To
those seeking to advance the international rule of law, this situation was ludicrous: it was
as if a defendant in a trial could veto the very holding of a trial and, if one were held, could
overturn the verdict.

Thus, in the Oilseeds case, the EC (specifically, France) blocked adoption of the
second Panel Report, issued in March 1993, which held that the EC’s subsidy payments to
farmers constituted a non-violation nullification or impairment of the zero-tariff bindings
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on oilseeds during the Dillon Round. In the first Panel Report, issued in November 1989,
a Panel had found the EC’s subsidy payments to processors to be inconsistent with the
national treatment obligation of GATT Article 111:4, and also a non-violation nullification
or impairment of the tariff bindings. The EC responded by altering its subsidy scheme,
paying European farmers directly instead of processors. The U.S. challenged the alteration,
thus precipitating the second Report.

o 3rd:  Compliance

There was no obligation on a losing party to explain to either the winning party, or
more generally to the contracting party, how it planned to comply with the
recommendations set forth in a Panel Report. Indeed, assuming no voluntary undertaking
by the losing party to comply, whether there was even an obligation under international
law to comply with those recommendations was arguable. Certainly, the U.S. had no such
obligation under domestic law. Thus, a losing party could — and sometimes did — dither
about for months or years, refusing to commit to any plan of action to rectify its trade
measures against which a Panel had ruled.

If and when the losing party finally did do something, its plan of action might not
result in compliance with the Panel’s recommendation. Indeed, it might be a clever
subterfuge. Put more mildly, compliance was somewhat of a self-judging matter: the losing
party could alter its disputed trade measure in some way, and declare it implemented the
recommendation. The EC response to the first Panel Report in the Oilseeds case is a good
example. While that Report was issued in November 1989 and adopted in January 1990,
the EC did not modify its subsidies scheme until the end of 1991. The modification did not,
in the eyes of the U.S., rectify the non-violation nullification or impairment defect of the
initial subsidies scheme. But, there was no “court” to judge compliance. Like Sisyphus
rolling the rock up the hill one more time, America had to challenge the new scheme.

° 4%:  Remedies

Remedial action to enforce compliance was nearly impossible. The only way a
winning party could — consistent with its GATT obligations — retaliate was to obtain the
approval of the CONTRACTING PARTIES. But, their approval required a consensus, and once
again, that could be blocked by just 1 contracting party — typically, the losing one. Thus,
not surprisingly, in only one pre-Uruguay Round case did the CONTRACTING PARTIES
condone retaliation (a 1952 case in which the Netherlands was authorized to retaliate
against the U.S.). Small wonder the U.S. put such great emphasis on Section 301 actions,
which it took unilaterally. So exasperated was the Administration of President George H.
W. Bush (1924-, President, 1989-1993) with the EC’s blockage of the second Panel Report
in the Oilseeds case that it announced unilateral imposition of 200% tariffs on European
wine, cheese, and other products worth $1 billion as of December 1992 if no settlement
was reached. Fortunately, the November 1992 Blair House Accord settled the matter (the
EC agreed to reduce the number of hectares of European oilseed production eligible for a
subsidy) and paved the way toward the Uruguay Round Agreement on Agriculture.
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The defects in the pre-Uruguay Round dispute settlement system gave credence to
the Austinian Positivistic position. How could GATT rules be considered “law”? Disputes
over the application of the rules might never be adjudicated, and even if they were the
losing party might never comply with the result. These weaknesses were more than just
theoretical possibilities. Pre-Uruguay Round GATT history is littered with disputes whose
resolution was either imperiled or rendered impossible because of them.
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Chapter 5

POST-URUGUAY ROUND WTO CIVIL PROCEDURE (1995-)!!2

l. Resolving Pre-Uruguay Round Weaknesses via DSU

The DSU is one of the principal achievements of the Uruguay Round and a
cornerstone of the modern multilateral trading system. The DSU applies to all disputes
brought after 1 January 1995, even if the facts giving rise to the dispute occurred earlier.
The four key frailties of pre-Uruguay Round dispute settlement were delays, blockages,
compliance, and enforcement. The DSU goes far to cure these defects.

First, the DSU creates a multi-step procedure. There are specific time deadlines
associated with each of these stages. There is no prospect of long delays associated with
the process, nor of the consequent unlikelihood of obtaining a GATT Panel decision in a

12 Documents References:

@ Havana Charter Articles 41, 47-48, 66, 92-97

2 GATT Articles XXI-XXIII

(3) WTO DSU

For an excellent summary of the DSU, authored by a former trade negotiator and Uruguay Round
specialist, see Peter Gallagher, Guide to Dispute Settlement (The Hague, Netherlands: Kluwer Law
International, 2002).

For a defense of the DSU (authored by an economist), touting its successes and arguing against
radical changes (other than enhancing transparency and opportunities for participation of non-state actors),
see Robert Z. Lawrence, The United States and the WTO Dispute Settlement System, Council Special Report
Number 25 (Washington, DC.: Council on Foreign Relations, March 2007).

Concerning two excellent GAO studies about impact on America of the DSU after five years of
experience with it (1995-2000), see United States General Accounting Office, World Trade Organization —
Issues in Dispute Settlement, GAO/NSIAD-00-210 (Washington, D.C.: August 2000) (concluding (at pages
3-4): “Overall, the results of the WTO'’s dispute settlement process have been positive for the United States.
Our examination of 42 completed cases involving the United States shows that most led to changes in foreign
laws, regulations, and practices that offer commercial benefits to the United Stees. Conversely, none of the
changes the United States has made in response to WTO disputes have had major policy or commercial
impact to date, though the stakes in several were important. However, a ruling that U.S. tax provisions
violated export subsidy rules [in the FSC case, discussed in a separate Chapter] has potentially high
commercial consequences, but the United States has not fully determined how to comply with the ruling. In
addition, WTO rulings have upheld major trade principles important to the United States, such as
requirements that imported goods must be treated in the same way as domestic goods in applying internal
taxes and regulations.”) (Emphasis added.); United States General Accounting Office, World Trade
Organization — U.S. Experience to Date in Dispute Settlement System, GAO/NSIAD/OGC-00-196BR (June
1990) (concluding (at page 4): “Overall, our analysis shows that the United States has gained more than it
has lost in the WTO dispute settlement system to date. WTO cases have resulted in a substantial number of
changes in foreign trade practices, while their effect on U.S. laws and regulations has been minimal. In about
three-quarters of the 25 cases filed by the United States, other WTO Member agreed to change their practices,
in some instances offering commercial benefits to the United States.”) (Emphasis added.). In light of these
empirically-based analyses, could it be argued America was happy with the DSU in the early years of its
operation, when the U.S. had a strong “batting average,” which it gained form filing easy-to-win cases (i.e.,
plucking “low-hanging fruit”), but once its average declined, in part because the American claims were more
difficult to prove than before, and in part because the respondents improved at WTO litigation, America lost
patience with the system?
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timely fashion. Or is there?

The WTO has been so flooded with cases, and so starved of resources, that Panels
and Appellate Body have not always met their deadlines. The adjudicators exacerbate the
problem by penning unconscionably long decisions, many of which before 2017 were in
the range of 500-1,000 pages. With the failure of the Doha Round and DSU reform
negotiations under its auspices, between 2010 and 2012 WTO Members took it upon
themselves to modify informally DSU procedures, on an ad hoc basis, to alleviate delays.
They imposed limitations on the length of written submissions, and required submissions
to conform to a standard format. They also empowered Panels to submit questions to
complainants and respondents before the first meeting of the parties, so that at that meeting
Panels could focus substantive legal issues, rather than on getting straight the facts of the
case.

The Members also set limits on the size of executive summaries of the arguments
of the parties, and required the parties themselves (rather than the WTO Secretariat) to
prepare those summaries. Oddly, though, the Members still do not obligate the parties to
exchange written arguments and rebuttals before the first Panel hearing in a case. Doing so
would ensure consideration of legal issues at that hearing, and possibly eliminate the need
for a second hearing. They also did not remove from the disputing parties the power to use
outside experts. A simple, standard process controlled by Panels to select experts and
obtain their testimony surely would help expedite cases.

Second, the DSU also resolves the problem of blockages, by “reversing the
presumption” necessary for action. A Panel will be formed, a Panel or Appellate Body
Report will be adopted, and retaliation will be authorized, unless there is a consensus
against doing so. “Consensus” means no formal objection from any WTO Member. Thus,
if even one Member opposes the prevention of creating a Panel (i.e., wants a Panel to be
formed), opposes the rejection of a Report (i.e., wants the Report to be adopted), or opposes
the refusal to authorize retaliation (i.e., wants to allow retaliation), then blockage is
impossible. Invariably, there always is one such Member — the complainant as to Panel
formation, and the winning party as to Report adoption and retaliation.

What about the third and fourth pre-DSU defects, compliance, and enforcement?
Once a Panel or Appellate Body Report is adopted, the losing WTO Member must notify
its intentions as regards implementation of the recommendations contained in the Report.
If immediate compliance is impracticable, then a “reasonable period” is permitted. The
presumptive RPT is not to exceed 15 months. As for enforcement, if the losing Member
refuses to comply, then it is supposed to negotiate a mutually acceptable compensation
package with the prevailing Member. Failing that, the DSB must authorize trade retaliation
by the winning Member. (Third Party participants in DSU cases, though they may make
submissions, have no retaliatory rights.)

In general, through the DSU, WTO Members commit to eschew unilateral
determinations of violations, and unilateral trade actions, on matters dealt with by a GATT-
WTO text. That s, an indispensable feature of WTO membership is submission to the DSU
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for all trade disputes to which it applies. Aside from the DSU’s cures for delays, blockages,
compliance, and enforcement, this submission goes a long way to addressing the
skepticism of Austinian Positivists about international legal regimes.

All of this is not to say the DSU embodies the most sublime multilateral dispute
settlement procedures known. No adjudicatory mechanism is perfect, and while the DSU
is being used regularly, serious concerns exist. For example, consider the following:

1) Quality:
Are the rulings of Panels and the Appellate Body likely to be at least as
well-reasoned as those of pre-Uruguay Round GATT Panels and domestic
courts like the CIT and Federal Circuit?

(2) Impartiality:
Is the make-up of the Panels and the Appellate Body such that the
complaining and responding parties are assured an unbiased hearing?

3) Due Process:
Do DSU procedures comport with procedural due process rights such as
adequate and timely notice, reciprocal discovery, and appeal?

4) Equal Justice:
Do developing countries have the same ability to obtain justice as developed
countries? What about LDCs?

5) Ambiguities:
What ambiguities exist in the DSU? How are they, and how should they be,
dealt with?

Under the 1994 Uruguay Round Agreements Act, America implemented provisions on
dispute settlement conforming to the DSU .3

1. “Nullification or Impairment” and “Adverse Impact” under DSU

In addition to curing many deficiencies in the pre-Uruguay Round dispute
settlement system, the DSU, along with WTO Appellate Body jurisprudence, go some way
to clarify the GATT Atrticle XXIII concept of nullification or impairment. Uruguay Round
negotiators took “violation nullification or impairment” and equated it with the concept of
“adverse impact.” Article 3:8 of the DSU creates a rebuttable presumption a breach by one
WTO Member of a rule in a covered agreement, i.e., in any GATT-WTO text, has an
adverse impact on other Members. That is, acting inconsistently with an agreement is
presumed to nullify or impair benefits accruing to other Members. The rebuttable
presumption benefits complainants. The burden to rebut the presumption is on the
respondent. What, then, is an “adverse impact”™?

13 See 19 U.S.C. §§ 3531-3538.
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The DSU does not define the concept. But, subsequent case law is of assistance.
For example, in European Communities — Export Subsidies on Sugar, WT/DS265/AB/R,
WT/DS266/AB/R, WT/DS283/AB/R (adopted 19 May 2005) (complaints by Australia,
Brazil, and Thailand), the Appellate Body explained:

298. ... [T]he Complaining Parties [Australia, Brazil, and Thailand]
provided evidence to the Panel suggesting that the EC sugar regime
[consisting of price regulations and export subsidies] caused them
losses, for example, of US $494 million for Brazil and US $151
million for Thailand in 2002. The Panel specifically found that “the
European Communities has not rebutted the evidence submitted by
the Complainants with regard to the amount of trade lost by the
Complainants as a result of the EC sugar regime.” The European
Communities has not attempted to rebut this evidence on appeal.
The European Communities, instead, appears to suggest that, to
rebut the presumption of nullification or impairment, it need only
demonstrate that the Complaining Parties “could not have expected
that the EC would take any measure to reduce its exports of
C sugar.”

299. Thetextof Article 3:8 of the DSU suggests that a Member may rebut
the presumption of nullification or impairment by demonstrating
that its breach of WTO rules has no adverse impact on other
Members. Trade losses represent an obvious example of adverse
impact under Article 3:8. Unless a Member demonstrates that there
are no adverse trade effects arising as a consequence of WTO-
inconsistent export subsidies, we do not believe that a complaining
Member’s expectations would have a bearing on a finding pursuant
to Article 3:8 of the DSU. Therefore, the European Communities has
failed to rebut the presumption of nullification or impairment
pursuant to Article 3.8 of the DSU.

The penultimate sentence of the second paragraph is worthy of comment. Whether a
complainant expected nullification or impairment, i.e., an adverse effect, is immaterial.
What matters is what actually happened.

1. 12 Step DSU Procedure

There are four general phases to post-Uruguay Round dispute resolution: (1)
consultation; (2) use of a Panel; (3) appeal to the Appellate Body; and (4) surveillance and
implementation. Some of these DSU phases may be broken down into more specific steps,
set out below. Appreciate some of its finer points contained in these steps, including the
tight deadlines.

° Step 1: Informal Dispute Resolution Mechanisms
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In most cases, a Panel is not the first mechanism to be tried. Rather, the use of good
offices, conciliation, or mediation — i.e., informal mechanisms — is tried first.1*# The use of
these mechanisms can be terminated at any time.) How long must consultations last? If
consultations fail to settle a dispute within 60 days, or if the parties mutually agree that the
dispute cannot be settled by consultation within 60 days, then the complainant can request
the establishment of a Panel.*!> In an urgent situation, a Panel can be established earlier.

° Step 2: Recourse to Panel

If informal mechanisms fail, then a Panel can be convened upon request. There is
no express requirement that a panel be used after informal mechanisms have been tried and
failed. Such a requirement could be inferred from DSU Articles 3:4 and 6, plus the desire
to carry-over pre-Uruguay Round practice.

° Step 3: Waiting Period Requirement

Assume an aggrieved WTO Member seeks consultations on day 1 and requests
conciliation before day 60. The respondent must address the request within 10 days of the
request. Consultations should begin within 30 days, though the parties can agree otherwise.
Then, the complainant must wait at least 60 days from the day consultations were requested
before seeking a Panel.*'® The purpose of this 60-day “waiting period” is to assure that
consultations are given adequate time to succeed.

However, there are two exceptions to the waiting period requirement. First, both
parties to the dispute can jointly agree to the appointment of a Panel before the expiration
of the waiting period. Second, if no timely response to the request for consultations is
offered (i.e., no response is offered within 10 days of the request), or if consultations do
not begin within 30 days of the request, then the aggrieved party can seek a Panel.

° Step 4: Formation of Panel

When a complainant requests a Panel, the Panel must be established no later than
the first meeting of the DSB following the request. This rule ensures Panels are formed
expeditiously.'!” The Panel must consist of three persons, unless the parties agree otherwise
within 10 days of its establishment.*'8 The Panelists must be well-qualified and are drawn
from a roster maintained by the WTO Secretariat.!'® If there is no agreement on
composition within 20 days of establishing the Panel, then the Director General must pick
Panelists at the request of either party within 10 days of the request.*?® The WTO Rules
and Legal Affairs Division manages Panels and Panel proceedings.

114 See DSU Atrticle 5.

115 See DSU Atrticle 4:7.

116 See DSU Atrticle 5:4.

ur See DSU Atrticle 6:1.

118 See DSU Atrticle 8:5.

19 See DSU Atrticles 8:1, 8:4.
120 See DSU Atrticle 8:7.
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° Step 5: Operation and Functions of Panel

As soon as practicable, the Panel must fix the timetable for resolution of a
dispute.?! If possible, the timetable should be set within one week of the composition of
the Panel and the establishment of the Panel’s terms of reference. Thus, the Panel must
stipulate precise deadlines for written submissions from the parties. However, there is no
sanction for failure to provide such deadlines. The Panel must issue its Report to the
complainant and respondent Members within six months of its establishment, or three
months in an urgent case.*?> No extension beyond nine months is permitted.!?3

° Step 6: Suspension of Panel

The complainant can ask the Panel to suspend work for 12 months. That might
facilitate settlement in highly complex or politically-charged cases.'?*

° Step 7: Adoption of Panel Report by DSB

The DSB cannot consider a Panel Report until 20 days after the Report is issued to
the Members. Members objecting to the Report must do so in writing within 10 days of the
DSB meeting. The DSB must adopt the Report within 60 days of its circulation to the
Members, unless the DSB decides by consensus not to adopt it or a party to the dispute
notifies the DSB of its intention to appeal the Panel’s decision.'? The entire process — from
establishment of a Panel to adoption of the Report — must take place within nine months,
or 12 months where there is an appeal.?

° Step 8: Appeal

A party may appeal an adverse Panel decision to the WTO Appellate Body, a
standing seven-member group, three of whom hear an appeal.*?” Appellate Body members
are nominated by WTO Members for four-year terms, and the DSB must approve them
(traditionally by consensus). Their terms may be renewed once for a total of eight years.
(By contrast, 1CJ justices have nine-year renewable terms.) The Appellate Body operates
under Working Procedures for Appellate Review, which it periodically revises, and which
it notifies to the DSB (but which the DSB does not formally approve).

An appeal must be confined to issues of law and legal interpretation. Issues of fact
may not be appealed. Query how to differentiate facts from law, and how to handle issues

121 See DSU Article 12:3.

122 See DSU Article 12:7-9.

123 See DSU Article 13:3.

124 The EU did just this with its complaint against the U.S. over the Helms-Burton Act, and a settlement
was negotiated involving suspension and waiver of the Act’s sanctions, and a commitment by the President
to seek changes in the Act. Suspension of the Panel also occurred in the Boeing—Airbus dispute between the
U.S. and EU over alleged aircraft subsidies.

125 See DSU Article 16:4.

126 See DSU Article 20:1.

121 See DSU Article 17.
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mixed with facts and law. Generally, the Appellate Body must render a decision within 60
days, and in no case longer than 90 days. Thus, an appeal adds 90-to-120 days (i.e., three-
to-four months) to the overall process of nine-to-12 months.*?8 So, assuming an appeal, the
case should be adjudicated fully within 12-to-16 months, or an average 18 months.

Between 1995 and 2011, over two-thirds of WTO cases were appealed, and in 2011
that figure rose to 75%. Yet, the size of the staff in the Appellate Body Division is just one-
third that of the Rules and Legal Affairs Division. This incongruity is one source of delays
in the aforementioned timeline. (This and other DSU problems are discussed in a separate
Chapter). Note (as discussed in a separate Chapter) that the Appellate Body ceased to
function as of 10 December 2019, and was replaced — for those Members who opted to
participate — by the MPIA.

° Step 9: Recommendations

Article 19:1 of the DSU requires a Panel, or the Appellate Body, to recommend a
Member found to have a measure inconsistent with a GATT-WTO agreement bring the
offending measure into compliance with the agreement. Compliance may entail amending
the measure or removing it entirely. But, neither the Panel nor the Appellate Body is
obligated to state precisely how the losing Member should fulfill its obligations. Almost
invariably, the “judges of Geneva” avoid infringing on sovereignty by phrasing their “court
order” generically, in the last paragraph of their Report, as a “recommendation to bring the
inconsistent measure into conformity with the relevant agreement.”

In special cases, such as subsidies, the situation is a bit different. DSU Atrticle 1:2
says the DSU applies subject to additional rules on dispute settlement in covered
agreements listed in DSU Annex 2. This Annex states (inter alia) the SCM Agreement.
Article 4:7 of the SCM Agreement states if a Member is found to have a prohibited subsidy,
then the Panel “shall recommend that the subsidizing Member withdraw the subsidy
without delay,” and “shall specify ... the time-period within which the measure must be
withdrawn.”

° Step 10: Adoption of Appellate Body Report by DSB

The DSB must adopt an Appellate Body Report within 30 days of its circulation to
the Members, unless — again applying the reverse consensus rule — there is a consensus
against adoption. When the DSB adopts an Appellate Body Report, it also adopts the
underlying Panel Report, as modified by the Appellate Body.

128 Why did the Uruguay Round negotiators agree to a 90-day deadline for the Appellate Body to
circulate its Reports? For an argument based on the DSU travaux préparatoires that the drafters anticipated
the Appellate Body would correct only “fundamental” or “exceptional” errors, and thus play a limited
function, and that the Body itself would be a “small institution,” hence 90 days would suffice, see Yoshinori
Abe, Revisiting the Travaux Préparatoires of DSU Article 17: Some Suggestions Concerning the Appellate
Body Crisis, 26 INTERNATIONAL TRADE LAW & REGULATION issue 2 79-87 (2020).
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° Step 11: Compliance

In all cases, within 30 days of adoption by the DSB of a Panel or Appellate Body
Report, the losing Member must inform the DSB of its intentions regarding implementation
of the recommendations contained in the Report. Aside from cases involving an agreement
listed in DSU Annex 2, neither the Panel nor the Appellate Body is required to set out a
time frame for implementation. But, generally, compliance is expected within a
“Reasonable Period of Time” not to exceed 15 months.?°

° Step 12: Compensation or Retaliation

If a Panel recommendation is not implemented within an RPT, then the losing
Member unable or unwilling to comply with the recommendation must enter into
negotiations with the winning Member to develop a satisfactory scheme of
compensation.’*® Suppose the offending Member fails to implement a Panel’s
recommendation or ruling and, after 20 days of negotiations, no satisfactory compensation
scheme is arranged. In that case, the injured Member has a right to retaliate pursuant to
authorization from the DSB.3!

As a general principle, retaliation should be limited to the same sector as that in
which nullification or impairment occurred. For example, the injured Member can seek
permission from the DSB to suspend concessions in the sector at issue that had been
granted previously to the offending Member.'3? But, if same-sector retaliation would be
impracticable or ineffective, then the DSB may grant authorization for the winning
Member to engage in cross-sectoral retaliation.*3® This scenario has occurred when the
winning and losing Members are of different economic size and status, with the winner
being smaller than the loser, and dependent on imports from the loser.

The 1997 Bananas and 2005 Antigua Gambling cases are examples. Ecuador
defeated the EU in the first case, as the Appellate Body found the European TRQ scheme
for bananas violated numerous provisions of GATT, especially Article XIII. Antigua beat
America in the second case, as the Appellate Body found the U.S. (despite its intention to
the contrary) scheduled market access commitments for gambling services during the
Uruguay Round, and thus failed to grant non-discriminatory (national) treatment to online
gambling services provided from Antigua, as required by GATS.

But, as to the first case, as the largest exporter of bananas in the world, Ecuador did
not import bananas from Europe. So, putting tariffs or quotas on European bananas was
not an option. Ecuador thus secured authorization to suspend enforcement of European
IPRs that it otherwise was obliged to protect under the TRIPs Agreement.

129 See DSU Article 21:3.
130 See DSU Atrticle 22.

131 See DSU Article 22:2.
132 See DSU Article 22:3(a).
133 See DSU Article 22:3(b).
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Similarly, in the second case Antigua received authorization in January 2013 to
impose $21 million of sanctions on the U.S. for the American failure to meet the April
2006 deadline to comply with the 2005 Appellate Body ruling. But, imposing tariffs on
goods or services Antigua imported from America would have done damage to the
Antiguan economy (e.g., by driving up import costs, thus contributing to import-driven
inflation, making certain items unaffordable to Antiguans, and increasing costs of
production of finished goods using the affected imports). So, the DSB permitted Antigua
to suspend the obligations it owed to the U.S. under the TRIPs Agreement. In particular,
Antigua could decline to enforce American copyrights under TRIPs Section 1, trademarks
under TRIPs Section 2, Industrial Designs under TRIPs Section 4, Patents under TRIPs
Section 5, and Trade Secrets under TRIPs Section 7. The U.S., of course, accused Antigua
of “theft” of IP and “government authorized piracy.”*** Yet, query what other meaningful
remedy a small Member has that will get the attention of the likes of the EU or U.S., and
not impose a self-inflicted wound?

In rare instances, a respondent in WTO litigation might elect not to contest the facts
or arguments set out by the complainant, in effect pleading nolo contendere (no contest).
Yet, the respondent might not withdraw its case. Why not? The answer is doing so would
cut off its future rights, namely, to contest implementation of a Panel (or Appellate Body)
ruling, and to retaliate if need be.'® In turn, as no mutually agreeable result has been
reached, the Panel must fulfill its fundamental obligation under DSU Atrticle 11 to make an
“objective assessment of the matter.” In other words, absent a mutually agreed solution,
there is no settlement. But, as the basis for its right to expect compliance with, and
implementation of, a decision, and its right to retaliate in the event of non-compliance, a
complainant needs a favorable judgment in hand.

° Retaliation in Boeing-Airbus Air Wars

Whether retaliation is same- or cross-sectoral, it must be granted in expeditious
manner. After all, justice delayed is justice denied. So, the DSB must grant authorization
to retaliate within 30 days unless it decides to the contrary by consensus.'3¢

Might a WTO Member subject to retaliation object to the level of retaliation?
Definitely. Controversies about the correct computation of damages abound. They are
referred to arbitration. Jurisprudence on measuring damages remains inchoate and arguably
unsophisticated, at least relative to Anglo-American Tort Law.

The Boeing-Airbus LCA subsidy Appellate Body Reports (discussed in a separate
Chapter) illustrate the point about controversial damage assessments. This U.S.-EU “Air
War” was fought over allegedly illegal subsidies each side accused the other of bestowing
on its LCA industry and (as of June 2020) had dragged on for 15 years. In October 2019,

134 See Daniel Pruzin, War of Words Heats Up Between U.S., Antigua on Retaliation in Gambling
Dispute, 30 International Trade Reporter (BNA) 334 (7 March 2013).
135 This scenario occurred in an antidumping zeroing case. See WTO Panel Report, United States —

Anti-Dumping Measure on Shrimp from Ecuador, WT/DS335/R (issued 30 January 2007).
136 See DSU Article 22:6.
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following WTO dispute settlement that began with a request for consultations on 6 October
2004, a WTO arbitrator authorized the U.S. to impose $7.5 billion per annum worth of
retaliatory tariffs on EU products, because of the EU’s failure to bring its offending Airbus
subsidy measures into conformity with WTO rules.¥” (The decision covered the 2011-
2013 reference period, was 156 pages, which given the several hundred-page decisions in
the 2011 Airbus and 2012 Boeing Appellate Body Reports.) The outcome of an EU
challenge to the appropriate level of American retaliation, this figure was less than the $11

187 See World Trade Organization, European Communities and Certain Member States — Measures
Affecting Trade in Large Civil Aircraft — Recourse to Article 22:6 of the DSU by the European Union,
Decision by the Arbitrator, WT/DS316/ARB (2 October 2019),

www.wto.org/english/tratop_e/dispu_e/316arb_e.pdf; World Trade Organization, Arbitrator Issues Decision
in Airbus Subsidy Dispute, 3 October 2019, www.wto.org/english/news_e/news19_e/316arb_e.htm; James
Politi & Peggy Hollinger, U.S. Tariffs to Hit Aircraft, French Wine and Cheese, and Spanish Olive Oil,
FINANCIAL TIMES, 3 October 2019, www.ft.com/content/9a2c5af6-e51c-11€9-9743-
db5a370481bc?shareType=nongift [hereinafter, U.S. Tariffs to Hit]; Tim Hepher, Philip Blenkinsop & David
Lawder, U.S. Widens Trade War with Tariffs on European Planes, Cheese, Whisky to Punish Subsidies,
REUTERS, 2 October 2019, www.reuters.com/article/us-wto-aircraft/u-s-widens-trade-war-with-tariffs-on-
european-planes-cheese-whisky-to-punish-subsidies-idUSKBN1WHO0SI [hereinafter, U.S. Widens Trade
Warl.

In a subsequent compliance decision, a WTO Panel rejected the EU contention that it no longer
provides subsidies to the A350 and A380 model aircraft, and authorized the U.S. to retaliate against such
subsidies. See Tim Hepher & Philip Blenkinsop, U.S. May Increase Tariffs After WTO Rejects EU Claims
Over Airbus, REUTERS, 2 December 2019, www.reuters.com/article/us-wto-aircraft/u-s-may-increase-tariffs-
after-wto-rejects-eu-claims-over-airbus-idUSKBN1Y60YJ. The Panel held the effects of previous lending to
Airbus for those models continued to benefit their production. Though the EU decided to discontinue A380
production, that decision would not take effect until mid-2021 (apparently to fill existing orders). Hence,
along with the effects of prior lending, the remaining production disadvantaged Boeing’s competitor product,
the 747 Jumbo Jet (not in the form of lost sales, because Airbus had ceased marketing the A380, but in the
form of diminished market share). As for the A350, the Panel held Airbus subsidies adversely affected
Boeing’s 787 Dreamliner, specifically through lost sales and impedance of market share. As for the amount
of possible retaliation, the figure ranged from $2-$5.5 billion, in addition to the $7.5 billion (discussed above)
already authorized.

Following this WTO Panel compliance decision in favor of the U.S., the USTR proposed
modifications to its preliminary retaliation list (which it initially published in April 2019, discussed below),
namely, asking for comments on the following issues:

1) Should products previously and preliminarily targeted (in Annex I of the USTR’s earlier
list) be removed, and if they are to remain as targets, should the retaliatory duty on them
be increased up to a 100% level, or perhaps be reduced? Such merchandise included certain
airplanes, food, and single malt scotch, targeted for a 10% tariff, and certain machinery
tools, targeted for a 25% tariff.

2 Should additional retaliatory tariffs be imposed on specific products (listed in Annex Il of
the USTR’s prior proposal)? If so, should the additional levy be up to 100%? Such
merchandise included additional products not previously targeted, including non-military
aircraft and aircraft parts, base metal products, bicycles, carpet, clocks, certain food
products, motorcycles, stone, wine, wooden tools, and yarn.

3) Would maintaining or imposing additional tariffs help induce the EU to comply with the
WTO and Appellate Body and compliance Panel recommendations?

4) Would additional tariffs disproportionately harm U.S. consumer and business and
consumer interests?

See Office of the United States Trade Representative, Review of Action: Enforcement of U.S. WTO Rights in
Large Civil Aircraft Dispute 9 December 2019),
https://ustr.gov/sites/default/files/enforcement/301Investigations/Review_of Action_Enforcement of U.S.
WTO _Rights_in_Large_Civil_Aircraft _Dispute.pdf.
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billion figure in annual trade damage the U.S. proposed in April 2019.138

Though $7.5 billion equaled the amount of three-days’ worth of EU-U.S. trade, it
was the largest ever condoned by the WTO — almost doubling the amount the $4.04 billion
judgment the EU won in the 2002 FSC case, which in turn dwarfed the nearly $200 million
figure that the U.S. and its co-complainants won against the EU in the 1997 Bananas case.
The $7.5 billion figure reflected what the WTO ruled to be adverse effects,” specifically,
“serious prejudice” suffered by the U.S. in the form of lost sales, lost market share, and
disruption in deliveries of Boeing aircraft, under Article 5(c) of the SCM Agreement, as
well as GATT violations, s caused by EU-subsidized loans. Moreover, the WTO decision
allowed for cross-sectoral retaliation by the U.S. action against EU services (except for
financial services providers). The decision made clear that America’s “countermeasures
may take the form of (a) suspension of tariff concessions and related obligations under the
GATT 1994, and/or (b) suspension [under GATS] of horizontal or sectoral commitments
and obligations contained in the United States’ Services Schedule with regard to all
services defined in the Services Sectoral Classification List, except for financial services.”

In the Airbus case, on 2 October 2019, the USTR published its counter-retaliation
list, effective 18 October.'® The list consisted of specific eight-digit HTSUS categories
organized into 15 sections, with duties of either 10% or 25% depending on the country of
origin. On it subject to a 25% duty (on top of the MFN rate) were:

Q) From across the EU, butter, cheese (Gruyére, Parmesan, Pecorino,
Provolone, Reggiano, Romano, Stilton, and Swiss), cherries (preserved),
fish, fruits, fruit and vegetable juices, and yoghurt.

(2 British, German, Irish, Italian, and Spanish liqueurs.

138 For the USTR’s announcement of its preliminary list, which called for retaliatory tariffs of up to

100% on an array of products such as agricultural products, aircraft, handbags, helicopters, and metals, see
Office of the United States Trade Representative, USTR Proposes Products for Tariff Countermeasures in
Response to Harm Caused by EU Aircraft Subsidies (8 April 2019), https://ustr.gov/about-us/policy-
offices/press-office/press-releases/2019/april/ustr-proposes-products-tariff. That list is Office of the United
States Trade Representative, Initiation of Investigation; Notice of Hearing and Request for Public Comments:
Enforcement of U.S. WTO Rights in Large Civil Aircraft Dispute, 84 Federal Register number 71, 15028-
15036 (12 April 2019),
https://ustr.gov/sites/default/files/enforcement/301Investigations/Preliminary Product_List.pdf. The USTR
proposed a supplemental list on 1 July containing additional targeted items, such as certain fruits, dairy, meat,
and wine. See Office of the United States Trade Representative, USTR Proposes Additional Products for
Tariff Countermeasures in Response to Harm Caused by EU Aircraft Subsidies, 1 July 2019,
https://ustr.gov/about-us/policy-offices/press-office/press-releases/2019/july/ustr-proposes-additional-

products.
139 See United States Trade Representative, Section 301 Investigation — EU Large Civil Aircraft, Final
Product List (2 October 2019),

https://ustr.gov/sites/default/files/enforcement/301Investigations/EU_Large Civil_Aircraft Final_Product
List.pdf, 84 Federal Register number 196, 54245-54264 (9 October 2019).

Note that for merchandise subject to the Section 301 duties imported into an FTZ, Privileged Foreign
(PF) status had to be declared to avoid those duties and the applicable tariff to be locked in as of the condition
of merchandise upon entry into the FTZ, regardless of work done involving that merchandise in the FTZ and
the classification of the merchandise, such as its incorporation as an input into a finished good, upon exit
from the FTZ. (FTZs are discussed in a separate Chapter.) See id.
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3) British, French, German, Spanish wine (other than non-carbonated Tokay)
with an alcohol content of less than 14% in bottles two-liters or less.

4 British, French, German, and Spanish green olives and olive oil (shipped in
containers of 18 kg or more, but not small-bottled olive oil).

(5) British, German, and Spanish fresh cheese, Edam and Gouda cheese, and
pork products, British bed linen and cotton blankets, cashmere and wool
pullovers and sweaters, sweatshirts, and waistcoats, plus fine wool suits and
women’s nightwear.

(6) British and German biscuits (sweet), wafers, and waffles.

@) German coffee, knives, machinery, metalwork tools, and scissors.

(8) Irish and Scotch single-male (or straight) whisky.

Also on that list, subject to a 10% additional tariff, were Airbus LCAs made in the four EU
Airbus consortium countries, namely, France, Germany, Spain, and the U.K. (Though the
U.K. was scheduled for Brexit on 31 October, presumably because the facts of the case
arose while it was within the EU, it would be subject to retaliation after leaving that
customs union.) Note the 10% levy was on aircraft such as the A319 jet, which is $92
million per plane, and A350 widebody, which is $366.5 million per plane.'*° The U.S.
carrier, Delta, had 170 Airbus aircraft on order, and — given long production lead times —
such orders are placed years in advance, so even a 10% duty on these high-value items
would adversely affect it, and passengers might face higher airfares.

However, the USTR intentionally omitted aircraft parts imported from the EU into
the U.S., because those parts were consumed by Airbus manufacturing facilities in
Alabama, as well as by Boeing. Retaliating against aircraft parts (which the USTR had
planned to do in the preliminary list it published in April) would drive up the cost of U.S.-
made LCA, and imperil American jobs. Note, too, that including merchandise from non-
Airbus consortium countries was justified, said the USTR, because the failure by the EU
to reform its illegal LCA subsidies was a collective one.14!

For good reason, the USTR made clear it sought a negotiated settlement with the
EU:

The authorization of countermeasures is a rare occurrence in the history of
the WTO, as trading partners typically pursue negotiated solutions to avoid
the cascade of consequences of additional tariffs, or do not actually exercise
their rights granted by WTO arbitrators. While addressed at products
originating in the respective trading partner, the imposition of such
additional tariffs can also have important domestic implications. Importers
of EU products in the U.S., including U.S. airlines that purchase and import
Airbus aircraft, reportedly already urged the U.S. Government to be
sensitive of the U.S.” own interests and to avoid “collateral damage” to the
U.S. economy.

140 See U.S. Widens Trade War.
141 See U.S. Tariffs to Hit.
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Highly integrated global supply chains make businesses increasingly
dependent on seamless trade. Businesses must monitor any development
that could affect their supply chains, as trade measures, such as the
forthcoming additional tariffs, as well as any new restrictive or
discriminatory non-tariff measures, that could significantly disrupt trade
flows and/or prove very costly for businesses and consumers around the
world, are being proposed or adopted/applied.'#?

And, the USTR understood America’s vulnerability — the EU might soon win the right to
retaliate against America thanks to the Appellate Body’s decision in the Boeing case
holding that U.S. defense contracts and tax breaks constituted illegal subsidies. After all,
just as a WTO Panel (in 2016) and the Appellate Body (in 2018) ruled that the EU had
failed to comply with all of the Appellate Body recommendations in the Airbus Report, a
Panel and the Appellate Body confirmed that America had filed to comply with all
Appellate Body recommendations in the Boeing Report. (Underscoring America’s
vulnerability to counter-retaliation by the EU, Airbus pointed out that 40% of its aircraft
procurement came from suppliers in the U.S., and that Airbus supports 275,000 jobs in 40
States.'*®) Indeed, the EU published a proposed retaliation list of its own that covered $20
billion worth of American imports covering items such as certain chemicals, certain
processed food products, fish, fruit, nuts, machinery, playing cards, spirits and wine,
vegetables, and video game consoles.'#*

Nevertheless, the USTR said it would consider carousel retaliation (discussed in a
separate Chapter), thereby upping the pressure on EU businesses that were innocent non-
combatants in the LCA disputes to lobby their governments to resolve the matter. Thus, for
example, European chocolate, and Italian olive oil and wine, plus helicopters and seafood,
were spared from the first round of retaliation. Yet, the USTR could put them on a
subsequent round of the carousel. Query whether such tactics are ethical, much less logical.

With no settlement in sight, the USTR did indeed resort to carousel retaliation on a
six-month review cycle.!* On 14 February 2020, it adjusted (albeit not greatly, and with

142 FratiniVergano European Lawyers, Another Hit for EU-U.S. Trade — A WTO Arbitrator Allows the
U.S. to Impose Countermeasures Against the EU in the Amount of USD 7.5 Billion per Year, TRADE
PERSPECTIVES, Issue Number 18 (4 October 2019), www.fratinivergano.eu/en/trade-perspectives/.
143 See U.S. Tariffs to Hit.
144 See European Commission, WTO Boeing Dispute: EU Issues Preliminary List of U.S. Products
Considered for Countermeasures, 17 April 2019, http://trade.ec.europa.eu/doclib/press/index.cfm?id=2011;
U.S. Set to Impose Tariffs on $7.5bn of EU Exports in Airbus Row, BBC NEws, 2 October 2019,
https://ustr.gov/sites/default/files/enforcement/301Investigations/EU_Large Civil_Aircraft Final_Product
List.pdf.
145 The February 2020 revision of the October 2019 retaliation list followed a December 2019 request
by the USTR for comments on imposition of Section 301 retaliatory duties of up to 100% on a range of EU-
origin merchandise, including aircraft assemblies and aircraft parts. This request was a sure sign the USTR
was contemplating carousel retaliation. See Office of the United States Trade Representative, Review of
Action: Enforcement of U.S. WTO Rights in Large Civil Aircraft Dispute, 84 Federal Register number 239,
67992-68007 (12 December 2019),
https://ustr.gov/sites/default/files/enforcement/301Investigations/Review_of Action_Enforcement of U.S.
WTO _Rights_in_Large_Civil_Aircraft _Dispute.pdf.
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effect on 18 March) its October 2019 list of EU products subject to tariffs. 4 Though 25%
duties remained on items such as certain machinery tools, cheese, single-malt Scotch,#’
Spanish olives, and French wines, the USTR raised from 10% to 15% the duty on aircraft,
thus covering Airbus wide-body LCAs not assembled in America.*® Notably, the new list

146 See Office of the United States Trade Representative, Notice of Modification of Section 301 Action:
Enforcement of U.S. WTO Rights in Large Civil Aircraft Dispute, 14 February 2020,
https://ustr.gov/sites/default/files/enforcement/301Investigations/Notice_of Modification_of Section_301
Action_Enforcement_of U.S. WTO Rights_in_Large_Civil_Aircraft Dispute.pdf; Office of the United
States Trade Representative, Notice of Modification of Section 301 Action: Enforcement of U.S. WTO Rights
in Large Civil Aircraft Dispute, 85 Federal Register 10204 (21 February 2020); Bruce Baschuk, Jenny
Leonard & Shawn Donnan, Trump Administration Raises Duties on EU Aircraft to 15%, BLOOMBERG, 14
February 2020, www.bloomberg.com/news/articles/2020-02-15/trump-administration-raises-duties-on-
european-aircraft-to-15?sref=7sxw9Sx| [hereinafter, Trump Administration Raises]. In respect of FTZ, all
products subject to these Section 301 retaliatory tariffs needed to be admitted under PF status on or after the
effective dates of the levies.

147 Single-malt scotch is an interesting case study that perhaps evidences the efficacy of carousel
retaliation, i.e., pressure by a foreign-producer exporter that is unrelated to the underlying substantive dispute
on its government to resolve that dispute. The Scotch Whisky Association accused the U.K. Trade Secretary
of being “inexplicably slow” to deal with the USTR on the 25% carousel retaliation tariff on its single malt
product. See George Parker, Anger Over U.S. Single Malt Whisky Tariffs in Aircraft Subsidy Dispute,
FINANCIAL TIMES, 13 August 2020, www. ft.com/content/35836815-974f-4a17-832d-
a02d65d43f7d?shareType=nongift. [Hereinafter, Anger Over U.S.] The American market was significant to
the Association: “The U.K. sells about £1bn of Scotch whisky to the U.S. annually, of which one-third is
single malt,” i.e., “[t]he U.S. market accounts for 22 per cent of global exports by value and 11 per cent by
volume.” Id.

148 Interestingly, the tariffs on Airbus aircraft applied only to new planes. Cleverly, Delta Airlines found
a way to avoid paying as much as $270 million in those duties:

The U.S. carrier has taken delivery of seven European-built Airbus SE planes since
President Donald Trump’s levies took effect in October 2019. Rather than flying them
home as it had in the past, Delta has based the aircraft overseas. The decision, coupled with
the definition of new planes in the tariff rules, has kept the jets from being considered
imports even though some of them regularly enter the U.S.

“We have made the decision not to import any new aircraft from Europe while these tariffs
are in effect,” Delta said in a statement.... “Instead, we have opted to use the new aircraft
exclusively for international service, which does not require importation.”

The Delta strategy rests on language that classifies planes as used once they’ve flown for
any reason other than testing and delivery. Tariffs on new-plane imports then don’t apply,
even if the aircraft are soon flying to the U.S.

Since the U.S. imposed the punitive tariffs in October 2019, it has sought to collect more
than $55 million on planes imported from France, Germany, the U.K. and Spain, the
countries subject to the higher levies, according to data provided by U.S. Customs and
Border Protection.

In the case of the Airbus tariffs, the Trump Administration appears to have created the very
loophole Delta may be using.

The definition of a new plane — included in an annex attached to the original 2019 order
that imposed the tariffs — doesn’t appear to have applied before that.... Nor was the
definition changed in subsequent orders increasing the tariff rate....
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“continued to spare an Alabama Airbus plant that assembles single-aisle aircraft like the
A320 by not hitting airplane parts.”'*® Other modifications included (effective 5 March)
eliminating the 25% tariff on prune juice, and adding a 25% tariff on butcher and kitchen
knives from France and Germany. These modifications, and the prospect of further ones as
well as increasing tariffs up to 100%, obviously were designed to boost the pressure on EU
governments, and producer-exporters and importers of EU-origin products, to reach a
settlement that would end subsidies to Airbus.

Effective 1 September 2020, the USTR rotated the imports on its list — but held off
increasing the amount of its retaliation above the 15% and 25% figures, which would have
created a veritable “carousel of pain.”** The tariffs covered $3.1 billion worth of European
merchandise, particularly of French, German, Spanish, and U.K. origin. The USTR
targeted beer, gin, hand tool parts (including specialty tools), machinery (for lifting,
handling, loading, and unloading, e.g., forklifts), olives, trucks (specifically HTSUS Sub-
Heading 8427.10.80 and 8427.90.00), and water heaters, and hiked duties on aircraft,
cheese, and yoghurt. Several items were not on the previous list (e.g., beer, chocolate,
forklifts, olives, and specialty tools). The rotation also threatened to “hammer European

According to the U.S. Trade Representative, a new aircraft is one with “no time in service
or hours in flight other than for production testing” or for delivery to the U.S. That suggests
the plane is no longer new once it’s flown a non-U.S. route for any other purpose.

The Delta planes include a single-aisle Airbus A321 jet and six twin-aisle aircraft normally
used for longer flights.

The A321 was built in Hamburg, Germany, and first sent to El Salvador — a hub for aircraft
maintenance operations — where it stayed more than two weeks.... The jet was then used
on routes to Canada and parked in Mexico during the height of the virus lockdown. Since
August [2020], it has ferried passengers between Montego Bay, Jamaica, and Atlanta,
where Delta is based.

The wide-body planes, assembled at an Airbus factory in Toulouse, France, were first sent
to either Amsterdam or Japan, where some had Wi-Fi antennas installed at Tokyo’s Narita
airport. Two A350s delivered in September have been flying to cities including Detroit,
Atlanta, Amsterdam, Paris and Seoul. Of the four remaining A330s, three are parked in
Tokyo and Nagoya, Japan. The other has traveled mainly between Seattle and either Seoul,
Tokyo or Amsterdam.

Siddharth Vikram Philip, Mary Schlangenstein & Shawn Donnan, Delta Skirts Trump Tariffs by Sending
Airbus Jets on Tour, BLOOMBERG, 17 November 2020, www.bloomberg.com/news/articles/2020-11-
17/delta-skirts-trump-tariffs-by-sending-airbus-jets-on-world-tour?sref=7sxw9Sxl.

149 Trump Administration Raises.

150 See Office of the United States trade Representative, Notice of Modification of Section 301 Action:
Enforcement of U.S. WTO Rights in Large Civil Aircraft Dispute (12 August 2020),
https://ustr.gov/sites/default/files/files/Press/Releases/FRN081220.pdf, 85 Federal Register (18 August
2020); Office of the United States Trade Representative, Review of Action: Enforcement of U.S. WTO Rights
in Large Civil Aircraft Dispute (23 June 2020),
https://ustr.gov/sites/default/files/enforcement/301Investigations/Review_of Action_Enforcement of U.S.
WTO Rights_in_Large_Civil_Aircraft Dispute_June 23 2020.pdf; Bryce Baschuk, U.S. Targets $3.1
Billion of EU and U.K. Imports for New Tariffs, BLOOMBERG, 24 June 2020,
www.bloomberg.com/news/articles/2020-06-24/u-s-targets-3-1-billion-of-eu-u-k-imports-for-new-
tariffs?sref=7sxw9SxI [hereinafter, U.S. Targets $3.1 Billion].
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luxury brands like Givenchy and Hermes — which produce leather goods — and Remy
Cointreau and Pernod Ricard, which make cognac and champagne,” as well as “LVMH
Moet Hennessy Louis Vuitton ... [which was] particularly vulnerable, because it produces
a wide array of these products.”*! On some merchandise, the USTR could have, but did
not, levy a 100% duty, which would have doubled the price of that good and effectively
knocking it out of the U.S. market. Likewise, with respect to other merchandise (such as
Irish and Scotch whisky, and cordials and liqueurs from Germany, Ireland, Italy, Spain,
and the U.K.), the USTR refrained from adding to the 25% tariff it initially levied in
October 20109.

The USTR also refrained from elevating tariffs to 100%, and hitting the full value
of its authorized retaliation, $7.5 billion. % It omitted key products such as blended whisky
and gin.'%® Perhaps that was because it was aware of what loomed: retaliation by the EU
against the U.S. in its win in the 2012 Boeing case (discussed in a separate Chapter). The
EU sought to impose $11.2 billion worth of tariffs on U.S.-origin exports. America
countered that the right amount, i.e., the actual trade damage to Airbus from U.S. subsidies
of Boeing, was just $300 million.’> On 30 September 2020, the EU and U.S. were
informed by a WTO Arbitral Panel that the EU would be authorized to impose tariffs on
$4 billion worth of American merchandise.*> (The decision was finalized in a 121-page
arbitral decision published on 13 October.1¢) The EU warned it would retaliate against the
U.S. unless America withdrew its penalties on European merchandise and settled both

151 U.S. Targets $3.1 Billion.

152 See U.S. Holds Off on Threatened Tariff Hike in EU Airbus Fight, BBC News, 13 August 2020,
www.bbc.com/news/business-53756201.

153 See Anger Over U.S.

154 U.S. Targets $3.1 Billion.

155 See Jim Brunsden, Peggy Hollinger & Aime Williams, EU Given Green Light to Hit U.S. with
Tariffs in Airbus-Boeing Ruling, FINANCIAL TIMES, 13 October 2020, www.ft.com/content/3198d2ef-c3bb-
44h9-ale0-b27d9c1483de?shareType=nongift (observing “[t]he retaliation rights of $3.99bn are less than the
$7.5bn the U.S. received in a parallel case last year against Airbus, and also less than the $8.58bn requested
by the EU”); Tim Hepher & Andrea Shalal, WTO Backs EU Tariffs on $4 Billion U.S. Goods over Boeing
Subsidies: Sources, REUTERS, 30 September 2020, www.reuters.com/article/wto-aircraft/wto-backs-eu-
tariffs-on-4-bIn-u-s-goods-over-boeing-subsidies-sources-idUSL8N2GQ706 (also reporting “the latest
award does not include some $4.2 billion of tariffs against the United States left over from an earlier case,
giving the EU $8.2 billion in total firepower,” and that “[t]he United States says the previous award, granting
the EU tariffs to retaliate against special tax treatment for U.S. exporters, which the EU never implemented,
is no longer valid because a law creating the disputed system was repealed in 2006).

156 See World Trade Organization, WTO Arbitrator Issues Decision in Boeing Subsidy Dispute, 13
October 2020, www.wto.org/english/news_e/news20_e/353arb_e.htm; World Trade Organization, Decision
by the Arbitrator, United States — Measures Affecting Trade in Large Civil Aircraft (Second Complaint),
Recourse to Article 22:6 of the DSU by the United States, WT/DS353/ARB (13 October 2020),
www.wto.org/english/tratop_e/dispu_e/353arb_e.pdf; Philip Blenkinsop & Tim Hepher, EU Wins Tariff
Clearance on $4 billion of U.S. Imports in Boeing Case, REUTERS, 13 October 2020,
www.reuters.com/article/wto-aircraft/eu-wins-ok-for-tariffs-on-4-billion-in-u-s-imports-over-boeing-
subsidies-idUSKBN26YQYF [hereinafter, EU Wins Tariff Clearance]; Jim Brunsden, Alan Beattie & Sam
Fleming, Brussels Calls on U.S. to Drop Tariffs in Airbus-Boeing Dispute, FINANCIAL TIMES, 11 October
2020, www.ft.com/content/c37a78f2-b58d-4830-8686-88f2a80851067shareType=nongift. [Hereinafter,
Brussels Calls on U.S.] The DSB approved the EU’s retaliation request on 26 October. See World Trade
Organization, Members Grant EU Authorization to Impose Countermeasures Against U.S. in Boeing Dispute
(26 October 2020), www.wto.org/english/news_e/news20_e/dsb_260ct20_e.htm.
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cases.’®” Cleverly, the European Commission targeted goods relevant to the economic
fortunes of battleground states crucial to the 2020 re-election bid of President Donald J.
Trump: aircraft, casino tables, diggers, fitness machines, frozen fish, planes, suitcases,
tractors, wines and spirits, and an array of agricultural products (such as blueberries grown
in Florida, along with cherries and dried onions).*58

Following his election loss, President Trump did anything but withdraw the
penalties. On 30 December 2020, his Administration announced modifications to the tariffs
it previously imposed on EU merchandise.*>® With effect on 12 January 2021 — days before
the inauguration of Joseph R. Biden (1942, President, 2021-) as President — the outgoing
Administration added aircraft fuselages and fuselage sections, certain French and German
cognac, grape brandies, and non-sparkling wines, horizontal and vertical stabilizers, and
wings and wing assemblies. The U.S. made plain its strike was in response to the EU duties
of 15%-25%, which the U.S. argued were disproportionate. The U.S. alleged the EU
wrongly relied on a benchmark reference period adversely impacted by the COVID-19
pandemic (thus imposing tariffs on “substantially more products” than would have been
the case if the EU had used a “normal period”),’®® and wrongly excluded shipments
involving the U.K.

There were at least four incentives for both WTO Members to resolve the 16-year-
old Air Wars. First, the large sums involved: the staggering combined retaliatory amounts
in the Boeing and Airbus cases ($7.5 and $4 billion, respectively, totalling $11.5 billion)
meant the dispute was the largest corporate conflict in international legal history.16 (The
claim amounts, discussed in separate Chapters, also bespoke the unprecedented size of the
case: the U.S. argued in its initial 2004 complaint that the EU granted $22 billion in
unlawful subsidies, while a few months thereafter, the EU alleged that the U.S. gave
Boeing $23 billion in illegal assistance.) Inflicting such huge damage on each other’s
economy was not in the interest of either side. Second, at least some of the underlying
grievances no longer seemed relevant. As to Boeing, Washington State had repealed its
B&O tax that (through tax breaks) subsidized Boeing and against which the EU had
complained. As to Airbus, Airbus had agreed to increase its loan repayments for its A350
model, as the U.S. sought, to the French and Spanish governments (because, as per the

157 Brussels Calls on U.S.

158 See EU Wins Tariff Clearance (also noting that European airlines, such as Ryan Air, importing
Boeing aircraft might have to pay a 15% tariff on those planes).

159 See Office of the United States Trade Representative, Notice of Revision of Section 301 Action:

Enforcement of U.S. WTO Rights in Large Civil Aircraft Dispute (30 December 2020),
https://ustr.gov/sites/default/files/files/Press/Releases/L CARevisionNotice.pdf, 86 Federal Register number
3, 674-691 (6 January 2021),
https://ustr.gov/sites/default/files/enforcement/301Investigations/L CARevisionNotice_January 2021.pdf;
James Politi & Mehreen Khan, U.S. Increases Tariffs on EU Products Over Aircraft Subsidies Dispute,
FINANCIAL  TIMES, 31 December 2020, www.ft.com/content/7969ec9b-8a0b-47b7-b631-
04e366f530db?shareType=nongift [hereinafter, U.S. Increases Tariffs on EU Products]; U.S. Slaps Tariffs
on French and German Wines, Aircraft Parts Amid EU Dispute, REUTERS, 30 December 2020,
www.reuters.com/article/us-usa-eu-trade/u-s-slaps-tariffs-on-french-and-german-wines-aircraft-parts-amid-
eu-dispute-idUSKBN2942GS.

160 Quoted in U.S. Increases Tariffs on EU Products.
161 See EU Wins Tariff Clearance.
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2012 WTO Appellate Body ruling, discussed in a separate Chapter, underpayments thanks
to low interest rates constituted subsidization), and ended production of the wide-body
A380 (which had received support, and for which all relevant launch-aid contracts the EU
amended in July 2020 to comply with that Appellate Body decision). Third, the litigation
had produced thousands of pages of testimony and cost the two sides a total of over $100
million in legal fees, i.e., to what end would sinking yet more effort and money lead?
Fourth, what was in their mutual interest was “a comprehensive deal on aircraft subsidies
... [that would help] curb China’s massive subsidization of its domestic aerospace
industry.”162

Nevertheless, the U.S. had rejected all EU settlement offers, instead demanding two
concessions from the EU: “a pledge from Europe to end its subsidies to Airbus and
monetary compensation,” with the USTR Ambassador Robert Lighthizer intoning in July
2020: “It is going to require commitments not to do it again but also paying back some
element of the subsidy.”'%® And, unfortunately, the COVID-19 “pandemic ... complicated
the prospects for a deal,” because both the U.S. and EU were “mulling ways to support
their airline industries through a period in which global travel restrictions have hammered
passenger air travel.”164

In advance of the WTO Arbitral Panel authorization to the EU to retaliate against
the U.S., the USTR offered to drop its retaliatory tariffs against EU products if Airbus paid
back several billion dollars” worth of aid it had received from EU governments:*6°

Under the U.S. offer, interest rates on past loans to support Airbus
development programs would be reset to a level that assumed that only as
few as half of the projects would succeed.... [In other words, the U.S. said
on 14 October 2020 it would agree to a truce if Airbus agreed to repay state
loans at a level of interest that assumed a 50% product failure rate.]

That would assume a higher risk than Airbus partner nations — Britain,
France, Germany and Spain — have traditionally priced into the loans and
reflects a speculative type of investment.

Such repricing could cost Airbus up to $10 billion....1%

The American offer was coupled with a warning from President Trump, who on 15 October

162 Bryce Baschuk & Jonathan Stearns, EU Weighs When to Hit U.S. Products With Tariffs Approved
by WTO, BLOOMBERG, 13 October 2020, www.bloomberg.com/news/articles/2020-10-13/timing-of-eu-
tariff-strike-on-u-s-may-hinge-on-election-winner?sref=7sxw9SxI. [Hereinafter, EU Weighs When.]

163 EU Weighs When.

164 EU Weighs When.

165 See Tim Hepher, Andrea Shalal & Philip Blenkinsop, Exclusive: U.S. Offers Tariff Truce if Airbus
Repays Billions in Aid — Sources, REUTERS, 15 October 2020, www.reuters.com/article/wto-aircraft-
exclusive/exclusive-u-s-offers-tariff-truce-if-airbus-repays-billions-in-aid-sources-idUSKBN2701AP.
[Hereinafter, Exclusive: U.S. Offers Truce.]

166 Exclusive: U.S. Offers Truce.
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said America “would ‘strike back harder’ if the EU went ahead with tariffs.”167

The EU rejected the truce offer. The repayment of previously-bestowed subsidies
was controversial (and remains so, as per the topic of pre-privatization subsidies, discussed
in a separate Chapter). DSU remedies are prospective, that is, forward-looking — there are
no compliance obligations for past transgressions, so remedies do not constitute restitution
for past sins. So, the EU urged that its duty was to eschew any subsidization of Airbus in
the future — full stop. Yet, the U.S. “argue[d] that merely addressing future types of support
would fail to resolve ongoing harm to Boeing caused by the presence on the Airbus balance
sheet of past loans that it can still use to develop jets and offer unfairly low prices.”® In
rebuttal, the EU observed:

Airbus repays government loans only when its sales exceed a certain
threshold, while loans for weak-selling planes such as the A380 superjumbo
can be waived partly or fully.

Airbus says the disputed system favors taxpayers because loan repayments
on successful jets such as the A320 far outweigh amounts written off on jets
that fail to reach sales targets.'6°

Not surprisingly, the American offer was a non-starter for the EU, which called it
“insulting.”*’® The EU rejected it on 16 October.1’*

Effective 10 November 2020, the EU imposed retaliatory tariffs of of 15% on U.S.
aircraft (including certain Boeing aircraft models, but not aircraft parts) and 25% on a range
of U.S. agricultural goods (e.g., albumins, cereal, cheddar cheese, chocolate, coffee,
condiments, essential oils, fish, fruit, fruit juice, ketchup, mate extracts, molasses, nuts,
orange juice, prepared sauces, preserves, seafood, soups, spirits, sweet potatoes, tea,
unmanufactured tobacco, vanilla, vegetable fats, vermouth, and wheat) and industrial
products (e.g., arcade and billiard games, bicycle and motorcycle parts, casino and fitness
equipment, peptones, suitcases, sweet potatoes, tractors, trunks, video game consoles, and
vinyl chloride polymers), with a total value of $4 billion.1’> The USTR objected, again

167 Quoted in Exclusive: U.S. Offers Truce.

168 Exclusive: U.S. Offers Truce.

169 Exclusive: U.S. Offers Truce.

170 Exclusive: U.S. Offers Truce (quoting an unnamed EU source).

e See Jakob Hanke Vela & Florian Eder, EU Rejects U.S. Demands to Repay Airbus Subsidies,
PoLiTico, 16 October 2020, https://subscriber.politicopro.com/trade/whiteboard/2020/10/eu-rejects-us-
demands-to-repay-airbus-subsidies-3984655.

12 See Commission Implementing Regulation (EU) 2020/1646 of 7 November 2020 on Commercial
Policy Measures Concerning Certain Products from the United States of America Following the Adjudication
of a Trade Dispute under the Dispute Settlement Understanding of the World Trade Organization, OFFICIAL
JOURNAL OF THE EUROPEAN UNION, L373/1-8 (9 November 2020), https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32020R1646&from=EN; European Commission, Press Release,
Boeing WTO Case: The EU Puts in Place Countermeasures Against U.S. Exports, (9 November 2020),
https://ec.europa.eu/commission/presscorner/detail/en/IP_20 2048?utm_source=POLITICO.EU&utm_cam
paign=feOc4alb55-
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pointing out, “The alleged subsidy [i.e., tax breaks by the State of Washington] to Boeing
was repealed seven months ago.”*”® The EU replied it had received WTO authorization to
retaliate, and noted its “counter-measures bring the EU equal footing with the U.S.,”
against America’s levies that had been in place since 18 October 2019, and the goods the
EU targeted “strictly mirror[ed]ed those on which the U.S. had imposed tariffs.”'# In
taking its action, the EU gave no time to President-Elect Joe Biden and Vice-President-
Elect Kamala Harris (1964-, Vice President, 2021-) to reach what the EU said it most
wanted, namely, a negotiated solution. Their victory in the 3 November 2020 general
election — one of the most contentious in American history — had been confirmed through
media analysis of vote counts on 7 November.

However, the EU indicated it “was ready to suspend its measures at any time if the
United States did the same, “whether under the current [Trump] or the next [Biden]
Administration.”*’® The prospects of a rapprochement and settlement certainly rose under
President Joseph R. Biden (1942-, President, 2021-). First, his USTR announced a
suspension of carousel retaliation.'®

Second, clearly indicating an end to Trumpian “America First” trade policy and a
rededication to multilateralism,*’” and disavowing his predecessor’s characterization of the
EU as a “foe,”'’® Mr. Biden declared: “I’m sending a clear message to the world: America
is back. The transatlantic alliance is back.”1’® He underscored that America’s alliances

190057913&source=email [hereinafter, November 2020 European Commission Press Release]; Jonathan
Stearns, EU Gives Green Light to Trigger $4 Billion Tariff Strike on U.S., BLOOMBERG, 9 November 2020,
www.bloomberg.com/news/articles/2020-11-09/eu-gives-green-light-to-trigger-4-billion-tariff-strike-on-u-
s?sref=7sxw9SxI [hereinafter, EU Gives Green Light]; EU Imposes Tariffs on $4bn of U.S. Goods in Boeing
Row, BBC NEws, 9 November 2020, www.bbc.com/news/business-54877337 [hereinafter, EU Imposes
Tariffs]; Philip Blenkinsop & Michael Nienaber, EU “Regrettably” Hits U.S. with Tariffs, Seeks Better Biden
Ties, REUTERS, 9 November 2020, www.reuters.com/article/us-usa-trade-eu/eu-regrettably-hits-u-s-with-
tariffs-seeks-better-biden-ties-idUSKBN27P102 [hereinafter, EU “Regrettably” Hits].

173 EU Imposes Tariffs (quoting USTR Ambassador Robert Lighthizer).

14 November 2020 European Commission Press Release.

s EU “Regrettably” Hits (quoting EU Trade Commissioner Valdis Dombrovskis.] See also EU Gives
Green Light (observing, [tlhe move may make it easier for President-Elect Joe Biden to embrace longstanding
European calls to settle the transatlantic dispute over aircraft aid at the negotiating table”); EU Imposes Tariffs
(quoting Commissioner Dombrovskis, “[rJemoving these tariffs is a win-win for both sides, especially with
the pandemic wreaking havoc on our economies,” and “[w]e now have an opportunity to reboot our
transatlantic co-operation and work together towards our shared goals.”).

176 See Andrea Shalal, EU Says It Is Ready to Work with Biden Administration to Settle Trade Disputes,
REUTERS, 11 February 2021, www.reuters.com/article/us-usa-trade-eu/eu-says-it-is-ready-to-work-with-
biden-administration-to-settle-trade-disputes-idUSKBN2ACO05I.

r See Justin Sink, Biden to Ditch “America First” in Appeal for Partnership, BLOOMBERG, 19
February 2021, www.bloomberg.com/news/articles/2021-02-19/biden-to-ditch-america-first-in-appeal-for-
global-partnership?sref=7sxw9SxI. [Hereinafter, Biden to Ditch.]

178 Quoted in Alberto Nardelli, EU Weighs Temporary Tariff Freeze Before First Biden Call,
BLOOMBERG, 5 February 2021, www.bloomberg.com/news/articles/2021-02-05/eu-weighs-temporary-tariff-
freeze-ahead-of-first-call-with-biden?sref=7sxw9Sxl.

s Quoted in Katrina Manson & Guy Chazan, Biden Tells World “America is Back” But Warns
Democracy Under Assault, FINANCIAL TIMES, 19 February 2021, www.ft.com/content/0c29d1f1-e25b-47¢5-
b942-063b9chba0100?shareType=nongift.
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were “not transactional.”’180

Third, on 4 March 2021, the Biden Administration suspended for four months all
retaliatory tariffs against U.K. — but not EU — products.'8 So, for example, it lifted the 25%
additional duty on biscuits, cashmere, cheese, clotted cream, machinery, and Scotch
whisky.'8? (Hoping to resolve the case, on 1 January 2021, Britain had dropped indefinitely
retaliatory tariffs on some U.S. merchandise, but the Trump Administration did not
reciprocate.’®®) The Biden Administration did so not only to focus on a solution to what
had become the longest running (17 years, starting in 2004) and most expensive (nearly
$12 billion in retaliatory tariffs, consisting of $7.5 billion imposed by the U.S. since
October 2019, and $5 billion by the EU since November 2020) disputes in WTO history,
but also to focus on the challenge posed both to Airbus and Boeing by LCA competition
from China. Indeed, in their joint statement, the U.S. and U.K. said they wished to
concentrate on ‘“addressing the challenges posed by new entrants to the civil aviation
market from non-market economies, such as China.”8

Happily, the next day, the U.S. and EU announced a four-month suspension of their
reciprocal retaliatory tariffs.'8 That provided much needed relief for Boeing and Airbus,

180 Biden to Ditch.

181 See Office of the United States Trade Representative, Joint U.S.-U.K. Statement on Suspension of
Large Civilian Aircraft Tariffs, 4 March 2021, https://ustr.gov/about-us/policy-offices/press-office/press-
releases/2021/march/joint-us-uk-statement-suspension-large-civilian-aircraft-tariffs; 86 Federal Register
number 46 13961-13962 (11 March 2021), www.govinfo.gov/content/pkg/FR-2021-03-11/pdf/2021-
05035.pdf (suspending retaliatory tariffs on U.K. goods from 4 March to 4 July 2021); Joe Mayes & Bryce
Baschuk, U.S. Suspends Tariffs on U.K. Goods in Airbus-Boeing Dispute, BLOOMBERG, 4 March 2021,
www.bloomberg.com/news/articles/2021-03-04/u-s-suspends-tariffs-on-u-k-goods-in-airbus-boeing-
dispute?sref=7sxw9SxI [hereinafter, U.S. Suspends Tariffs].

182 See U.S. Suspends Tariffs on Single Malt Scotch Whisky, BBC NEws, 4 March 2021,
www.bbc.com/news/business-56279525 (reporting: “Karen Betts, head of the Scotch Whisky Association,
called the suspension of tariffs ‘fabulous news.” ‘The tariff on single malt Scotch whisky exports to the U.S.
has been doing real damage to Scotch whisky in the 16 months it has been in place, with exports to the U.S.
falling by 35%, costing companies over half a billion pounds.’”). [Hereinafter, U.S. Suspends Tariffs.]

183 Moreover, post-Brexit, the EU questioned whether the U.K. had the legal right to continue to put
retaliatory tariffs on U.S. goods. On the one hand, Britain was a party to the Boeing and Airbus disputes. On
the other hand, it had left the EU bloc. See William James & Andrea Shalal, U.S., U.K. Suspend Tariffs and
Seek Aircraft Row Resolution, REUTERS, www.reuters.com/article/uk-britain-usa-trade-whisky/u-s-uk-
suspend-tariffs-and-seek-aircraft-row-resolution-idUSKBN2AWIEB. See also Peggy Hollinger, Sebastian
Payne & Aime Williams, U.S. Suspends Tariffs on U.K. Exports in Airbus-Boeing Trade Dispute, FINANCIAL
TIMES, 4 March 2021; www.ft.com/content/f4844a11-2fef-4150-a64b-986bdf244161?shareType=nongift
(reporting: “Britain’s departure from the EU has raised questions about how effective any U.K.-U.S.
suspension can be. With no precedent to follow, ... it is unclear whether the U.K. still had a right to impose
or suspend tariffs that were granted to the EU. Whitehall officials insisted the U.K. had the right to revoke
retaliatory tariffs.”) [hereinafter, U.S. Suspends Tariffs on U.K.); U.S. Suspends Tariffs (reporting: “The U.K.
is part of the dispute as a former EU member. Airbus makes wings and other parts in the U.K., but assembles
its commercial aircraft in the EU. Since the U.K. left the EU, it has been lobbying Washington to drop the
duties on its own goods as it seeks a wide-ranging trade deal with the U.S.”).

184 Quoted in U.S. Suspends Tariffs.

185 See European Commission, Commission Implementing Regulation (EU) 2021/425 of 9 March
2021, Suspending Commercial Policy Measures Concerning Certain Products from the United States of
America Imposed by Implementing Regulation (EU) 2020/1646 Following the Adjudication of a Trade
Dispute under the Dispute Settlement Understanding of the World Trade Organization, OFFICIAL JOURNAL
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which each faced 25% duties when exporting to the EU and U.S., respectively. It also
boosted the fortunes of a diverse array of producer-exporters and merchandise: from the
Continent, shipments of French wine and Spanish olives; from the U.S., shipments of fruit,
nuts, and tractors. The motives for their truce were, of course, to end the Air Wars through
disciplines on subsidies, monitoring and enforcement mechanisms for those disciplines, so
they could jointly focus on NMEs, principally, China. On 10 April, the EU proposed the
tariff suspension be extended for an additional six months.'8 By this point, the U.S. and
EU were engaged in negotiations to resolve their dispute over DSTs (discussed in another
Chapter), hence both sides had the incentive of not to poison the atmosphere of those
negotiations with renewed Air Wars tariffs.

And, in June 2021, the U.S., U.K., and EU inched toward a comprehensive solution:

The United States and Europe are closing in on a deal to end a 17-year-old
dispute over aircraft subsidies and end tariffs, while seeking an elusive
consensus on how to address competition from China....

Talks are converging towards a pair of separate but broadly aligned treaties
— one between the United States and European Union, the original parties —
and another between Washington and London following Britain’s exit from
the EU....

The dispute has dragged on since 2004 when the United States withdrew
from a 1992 aircraft subsidy pact and took the EU to the WTO, claiming
Airbus had managed to equal Boeing’s share of the jet market thanks in part
to subsidised government loans.

In a potentially key breakthrough, the United States has watered down
opposition to the principle of future public loans for Airbus but insists they
must be demonstrably market-based and notified in advance....

But hurdles remain over the extent to which those conditions could

OF THE EUROPEAN UNION, L 84/16 (11 March 2021), https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=uriserv%3A0J.L_.2021.084.01.0016.01.ENG&toc=0J%3AL%3A2021%3A084%3
ATOC; European Commission, Press Release, 5 March 2021,
https://ec.europa.eu/commission/presscorner/detail/en/IP_21 1047; Office of the United States Trade
Representative, Notice of Modification of Section 301 Action: Enforcement of U.S. WTO Rights in the Large
Civil Aircraft Dispute (11 March 2021),
https://ustr.gov/sites/default/files/enforcement/301Investigations/Notice_of Modification_Action_Enforce
ment LCA_Dispute March 2021.pdf (suspending the Section 301 duties imposed on EU products from 11
March to 11 July 2021); Bryce Baschuk, Eric Martin, Jenny Leonard & Alberto Nardelli, U.S., EU Agree To
Suspend Tariffs in Boeing-Airbus Dispute, BLOOMBERG, 5 March 2021,
www.bloomberg.com/news/articles/2021-03-05/u-s-eu-agree-to-suspend-11-5-billion-of-tariffs-in-plane-
spat?sref=7sxw9Sxl.

186 EU Proposes Six-Month Tariff Freeze with United States — Der Spiegel, REUTERS, 10 April 2021,
www.reuters.com/article/us-usa-europe-tariffs/eu-proposes-six-month-tariff-freeze-with-united-states-der-
spiegel-idUSKBN2BX070.
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effectively allow the United States to approve or block European projects,
they added. The EU is vehemently opposed to any U.S. veto.

Even more critical is the benchmark to be used when deciding whether the
interest on any future loans is market-compatible.

Under the 1992 subsidy pact, one third of a project could be financed by
direct government support such as loans and cleared indirect R&D support
up to 4% of a company’s revenue.

One option is to revisit that framework with market rules replacing subsidy
quotas and a new cap on indirect R&D support.8’

Manifestly, the settlement negotiations drew on the 1992 plurilateral Civil Aircraft
Agreement, which was part of the Uruguay Round texts, but from which America
subsequently withdrew, and the principle of market benchmarks for determining whether
the U.K. and/or EU were providing off-market loans (that is, loans on terms more favorable
than Airbus could obtain from commercial banks — a matter discussed in a separate
Chapter). With progress in these negotiations, and initial agreements on limiting subsidies
for LCA production, the USTR opted to suspend for five years any additional Section 301
duties on U.K. and EU goods in connection with the Air Wars.188

As intimated above, query what impact the Trans-Atlantic “Air Wars” might have
on China? China’s SOE, COMAC, sought to break the Boeing-Airbus LCA duopoly. The
effective date for America’s retaliation was 18 October 2019. That was just three days after
the increase from 25% to 30% in Waves One, Two, and Three tariffs on $250 billion worth
of Chinese merchandise in the Sino-American Trade War (discussed in a separate Chapter)
were scheduled to take effect. Boeing and Airbus would weaken each other in their Air
Wars, to the benefit of COMAC. Indeed:

Brussels and Washington are keenly aware that the rules need to be set
before China becomes a significant competitor to Boeing and Airbus.

China is expected to be the fastest-growing market for commercial aircraft
over the coming decades and Beijing has made it a strategic priority to break
the global duopoly in an attempt to claim some of that market for Chinese
industry. Later this year [2021], China’s COMAC is expected to have fully
certified its first major commercial aircraft, the C919 single aisle.

187 Tim Hepher, Andrea Shalal, David Shepardson & Philip Blenkinsop, After 17 Years, Truce Nears
in U.S.-Europe Jet Subsidy War, ReuTERs, 15 June 2021, www.reuters.com/business/aerospace-
defense/europe-us-nearing-jet-subsidy-pact-under-chinas-shadow-2021-06-14/.  [Hereinafter, After 17
Years.]

188 See Office of the United States Trade Representative, Suspension of Action: Enforcement of U.S.
WTO Rights in the Large Civil Aircraft Dispute, 86 Federal Register number 129, 36313-36315 (9 July 2021),
www.govinfo.gov/content/pkg/FR-2021-07-09/pdf/2021-14550.pdf.

189 U.S. Suspends Tariffs on U.K.
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Thus, by June 2021, when the U.S., U.K. and EU considered a proposed settlement:

The United States wants a common review of aerospace funding in non-
market economies like China, two of the people said.

Washington is reluctant to bear the burden alone of tackling a potential
subsidy threat to the benefit of not just Boeing but also Airbus, which now
outstrips Boeing by production volume.

“There’s no question that the rise of China’s aircraft industry is ... on
everybody’s proverbial radar,” U.S. Chamber of Commerce Senior Vice-
president Marjorie Chorlins said on Monday, noting what she described as
China’s “heavy subsidisation.”

“It’s recognized on both sides of the Atlantic that it’s in our interest to join
together where we can in pushing back against unfair Chinese practices,”
she added.*°

Surely, then, Trans-Atlantic interests aligned in confronting state-sponsored competition
from China?

Consider, too, consider whether subsidy controversies involving major industries,
such as LCA, and perhaps also steel, which entail huge fixed investment costs and
implicate (directly and indirectly) millions of jobs in multiple countries, are best resolved
through comprehensive negotiations, rather than case-by-case adjudication. Might the
OECD be the better forum than the WTO for such talks?

° June 2021 Boeing-Airbus Air Wars Settlement

On 15 June 2021, the combatants announced they had reached a peace agreement
to end the Air Wars. Immediately, the WTO Director General, Dr. Ngozi Okonjo-lweala,
congratulated them:

| am delighted that the European Union and the United States have resolved
their dispute over the production of large commercial aircraft. This has been
one of the longest running and most taxing disputes in the history of the
WTO and the two sides have shown that even the most seemingly
intractable differences can be resolved. This agreement proves that with
hard work and political will WTO members can achieve historic results.°

The USTR spelled out the nature of the eight-paragraph deal (below), formally entitled the
Understanding on a Cooperative Framework for Large Civil Aircraft, plus a four-

190 After 17 Years.
o1 World Trade Organization, DG Okonjo-Iweala Welcomes Resolution in U.S.-EU Aircraft Subsidy
Disputes, 15 June 2021, www.wto.org/english/news_e/news21_e/disp_15jun21_e.htm.
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paragraph Annex concerning Cooperation on Non-Market Economies.

OFFICE OF THE UNITED STATES TRADE REPRESENTATIVE, USTR
ANNOUNCES JOINT U.S.-EU COOPERATIVE FRAMEWORK FOR LARGE CIVIL
AIRCRAFT (15 JUNE 2021)?

The United States and the European Union today announced a cooperative framework to
address the large civil aircraft disputes. The Agreement moves away from past
confrontation in pursuit of a cooperative future by suspending the tariffs related to this
dispute for five years. The U.S. and the EU also agreed to clear principles, including their
shared intent that any financing for the production or development of large civil aircraft on
market terms.

“After years of bitter litigation and weeks of intense diplomacy, we have reached a deal on
a set of high-level principles that resets U.S.-EU engagement in the large civil aircraft
industry,” said Ambassador Katherine Tai. “We are strongest when we work with our
friends and allies, and the partnership with European Commission Executive Vice
President Valdis Dombrovskis is a demonstration of that principle in action.”

“Our goal was clear — to forge a new, cooperative relationship in this sector so that our
companies and our workers can compete on a more level playing field. The Agreement
includes a commitment for concrete, joint collaboration to confront the threat from China’s
non-market practices, and it creates a model we can build on for other challenges.”

[Paragraphs 1-8 repeat the Agreement, and Paragraphs 8(a)-(d) encompass the Annex on
Cooperation on Non-Market Economies.]

The following general principles will guide the cooperation between the United States and
the European Union in this sector:

1. The two sides will establish a Working Group on large civil aircraft, to be led by
each side’s respective Minister responsible for trade. The Trade Ministers will
consult at least yearly. The Working Group will meet on request or at least every 6
months.

2. The Working Group will seek to analyze and overcome any disagreements that may
arise between the sides. The Working Group will collaborate on and continue
discussing and developing these principles and appropriate actions.

3. Each side intends to provide any financing to its LCA producer for the production
or development of large civil aircraft on market terms.

4. Each side intends to provide any funding for ... R&D for large civil aircraft to its

192 The full text of the Agreement and Annex is
https://ustr.gov/sites/default/files/files/FINAL%20Understanding%200n%20Principles%20relating%20t0%
20Large%20Civil%20Aircraft.pdf.
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LCA producer through an open and transparent process and intends to make the
results of fully government funded R&D widely available, to the extent permitted
by law. Each side intends not to provide R&D funding or other support that is
specific, to its LCA producer in a way that would cause negative effects to the other
side.

5. The two sides will continue discussions to further operationalize Paragraphs 3 and
4, which apply to all levels [i.e., sub-central as well as central] of government.

6. Each side intends to collaborate on jointly analyzing and addressing non-market
practices of third parties that may harm their respective large civil aircraft
industries. The two sides will implement the annexed understanding on cooperation
on non-market economies through the Working Group.

7. Each side intends to suspend application of its countermeasures for a period of 5
years, in the expectation that the other side will contribute to establishing a level
playing field and to addressing shared challenges from non-market economies.

8. The two sides will continue to confer on addressing outstanding support measures.
As part of the Agreement, the United States and the European Union also released
an Annex on Cooperation on Non-market Economies. [In the opening sentence of
the chapeau to the Annex, the Parties stated: “The European Union and the United
States share a common interest in sustaining their large civil aircraft sectors —
including large civil aircraft producers, large civil aircraft engine producers, and
producers of other large civil aircraft components, parts, or systems — in the face of
new state-financed competitors from non-market actors.”] To more effectively
address the challenge posed by non-market economies, the parties will explore
concrete ways to intensify their cooperation in these areas:

a. Information sharing. The two sides will share information regarding
cybersecurity concerns, the priorities described below, and other areas
relevant to non-market practices in the large civil aircraft sector.

b. Inward investments. The two sides will coordinate and explore common
approaches and enhanced cooperation regarding the screening of inward
investments in the large civil aircraft sector, including those whose
financing is supported by a non-market economy.  Such inward
investments can lead to the appropriation of critical technologies relevant
to the sector by a non-market economy or a producer located in the territory
of a non-market economy.

C. Outward investments. The two sides will coordinate and explore common
approaches and enhanced cooperation regarding the screening of new
outward investments in joint ventures and production facilities in non-
market economies to ensure that such activities are not influenced by non-
market forces, including conditioning the in-country purchases on the
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location of production facilities or other actions, that lead to the transfer of
technology or jobs to the detriment of market-oriented actors.

Joint analysis of non-market practices. Some economies do not report
transparently all domestic subsidies and provide extensive support to their
large civil aircraft sector through subsidized equity investment, state
lending, and state-directed purchases. The two sides will share information
about such subsidies, and identify points where joint work is needed to
clarify the extent of state support, with the goal of establishing the basis for
joint or parallel action in the future. Some economies also do not permit
their airlines to make purchases in line with commercial considerations. The
two sides will develop information and consider joint action to ensure
purchases reflect those that private, market-oriented operators would
undertake.

Note, however, the Agreement did not constitute a final settlement. Rather, it amounted to
a five-year truce, during which the U.S., U.K., and EU would cease imposition of tariffs
on one another. The Agreement did not spell out how the Parties would ensure LCA
financing is on market terms, R&D funding is transparent, support is non-injurious, or
address non-market practices. It was long on aspiration, short on details. In effect, the
Agreement was a negotiating agenda.

Yet, liberated from mutually destructive tariffs, the Parties could focus on China,
the challenges of which the Annex referred to in its reference to NMEs:

International Trade Law E-Textbook (Raj Bhala, 6™ Edition, 2025)
Volume Two

The world has changed a great deal since 2004 — and this deal acknowledges
that fact.

Where once Airbus and Boeing had the large aircraft market to themselves,
they now face a stern challenge from China.

Chinese manufacturer Comac is already in the final stages of developing the
C919 — a plane designed as a direct rival to Airbus’ A320 neo and the
Boeing 737 Max.

Longer term, it has a partnership with Russia's United Aircraft Corporation,
to develop a larger, wide-body jet.

Airbus’s Chief Executive Guillaume Faury has already suggested that the
duopoly in the aircraft market could become a “triopoly” by the end of the
decade.

So it makes little sense for either side to waste energy fighting yesterday's
battles when they now face a common rival.

It’s a microcosm of wider EU-US relations: faced with China’s growing
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economic power and ever-frostier relations with Russia, there seems to be
a realization that old alliances need to be rekindled.!®

Thus, said USTR Ambassador Katherine Tai: “The deal ... includes a commitment for
concrete joint collaboration to confront the threat from China’s ambitions to build an
aircraft sector on non-market practices.”*%

° Alternative Step:  Arbitration

There is a possibility of using arbitration as an alternative means of dispute
resolution.'% Why is this option offered? Under what circumstances can it be invoked? In
what contexts should disputing parties consider it a viable procedure?

V. Seven DSU Procedural “Common Law” Rules

Try as they might, the Uruguay Round negotiators could not anticipate all of the
procedural issues that would arise in cases brought under the DSU. Thus, from the outset
of its operation, the DSU could not possibly be an entirely-comprehensive, self-contained
rule book. This fact led to an obvious question of immense practical importance: how
would procedural questions not addressed in the DSU be resolved? The obvious answer
was Panels and the Appellate Body would have to engage in interstitial rule-making.

And, so they did. By 2000, the Appellate Body issued a number of important rulings
on procedural issues. Query whether these rulings are precedent — in the stare decisis sense
of the word — for all WTO Members. (The same question can be asked of Panel and
Appellate Body holdings on substantive issues.) In a practical, quotidian, the answer seems
to be “yes,” as several of the rulings are referred to over and over again in subsequent cases.

Among the many possible examples, the Appellate Body’s cites and applies in
many subsequent cases the burden of proof rule that it established in the May 1997 Wool
Shirts case.'®® It uses the rule in its December 1997 Report in its India — Patent Protection
for Pharmaceutical and Agricultural Chemical Products, in its January 1998 Report in EC
Measures Concerning Meet and Meat Products (Hormones), and in its June 1998 Report
in European Communities — Customs Classifications of Certain Computer Equipment.
Likewise, the Appellate Body relies on its bright line rule on judicial economy, established
in Wool Shirts, in the India — Patent Protection and July 1998 European Communities —
Measures Affecting the Importation of Certain Poultry Products cases.

103 Theo Leggett, Boeing-Airbus Trade Row Set to End After 17 Years (Analysis), BBC NEws, 15 June
2021, www.bbc.com/news/business-57484209.

104 Quoted in Philip Blenkinsop, U.S, EU Agree Truce in 17-year Airbus-Boeing Conflict, REUTERS,
15 June 2021, www.reuters.com/business/aerospace-defense/eu-us-set-unveil-truce-17-year-aircraft-battle-
2021-06-15/. See also Jim Brunsden & Sylvia Pfeifer, Airbus/Boeing Deal Explained: What Is In It and What
Happens Next, FINANCIAL TiMES, 15 June 2021, www.ft.com/content/1e04dfel1-9651-4b9e-90d9-
fdbd82b45253 (summarizing the history of the dispute and the terms and implications of the deal).

195 See DSU Article 25.

196 That is not to say Appellate Body jurisprudence is static on burdens of proof or any other issue (as
discussed below in connection with “as such” versus “as applied” claims).

Int