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Br01•m ~- the Board of Education of Topeka, decided 

by the Supreme Court in Hay., 1954, was one of the most 

controversial opinions in the long history of the Cou~t. 

Chief Justice Earl i:/arren called it one of the most signi-

ficant rulings of his tenure. This decision which outlawed 

public school segregation, greatly accelerated a major 

social revolution that is still in progress. Closely in-

volved with the principle issue were problems connected 

with some of the basic conflicts in Ame:rica. The power 

struggle between state and national governments, judiciary 

and legislature, and majority and minority groups was clearly 

apparent throughout the school segregation cases. The 

importance of the Brown decision lies as much in the manner 

in which these secondary issues were resolved as in the 

disposition of the primary problem. 

The purpose of this study was to attempt a narrative 

history of why and how this decision was made. Prior to 

1954 there were indications that the Court could have decided 

otherwise. Despite the certainty of hindsight, there was no 

clearcut inevitability about the outcome. The procedure 

followed in this study was to examine the original records 

of the four trial courts, the oral argument before the 

Supreme Court in 1952 and 1953., the written briefs of the 

parties to the cases, the primary decision in Hay, 1954, 
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and related earlier cases. A series of personal inter-

views with some of the individuals closely involved, 

including three Justices of the Supreme Court, contributed 

valuable insights. In addition much of the secondary liter-

ature on the decision was examined in order to evaluate the 

most significant interpretations of the key issues in the 

school segregation cases. Although the Brown opinion has 

been the subject of a voluminous body of writing, there has 

been no previous effort to develop a synthesis of the many 

interpretations concerning it. Most of this literature can 

be ~ound in law journal articles and social science studies. 

Two book-length studies approach the school segregation cases 

from different viewpoints. Albert P. Blaustein and Clarence 

C. Ferguson, Jr., in Desegregation and the Law (New Bruns-

wick, N.J., 1957), focus on legal theory and history, 

while Daniel H. Berman, in It Is So Ordered: The Supreme 

Court Rules~ School SegreGation (New York, 1966), empha-

sizes Supreme Court procedures. 

Because the journal literature is so extensive, it 

was necessary to limit this study to the Hay 1954 decision. 

Furtherillore the reaction to and the consequences of the 

Brovm decision are other aspects ~hich have not yet been 

thoroughly examined. 

I am deeply indebted to a number of people for whom 

there is no adequate way of expressing my appreciation: to 

Professor Donald R. McCoy for his perceptive and stin:ulatins 

suggestions as well as his patient support and encouragement 
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without which this study would never have been completed; 

to Professor Paul Wilson of the University of' Kansas School 

of Law who generously made available his extensive col-

lection of legal briefs relating to the school segregation 

cases; to Professor Hugh Speer of the University of 

Eissouri-Kansas City who shared much valuable source 

material gathered during his study of the Brown case; to 

Justice Hugo L. Black who cordially spoke with me at some 

lencth about the Brown opinion; to Justices Charles E. 

Whittaker and To:ra c. Clark who gr-aciously granted inter-

views; to Charles Scott, attorney for the blacks in Topeka, 

Kansas, who provided background information on the local 

NAACP chapter and its legal tactics; to Helen Branyan, 

principle typist for her patience with difficult copy; to 

several good friends who generously volunteered typing 

til?le for initial drafts--Ruth Crawford-Brown., Ann Davis, 

Jean Milstead, and Eve Atkinson; and finally to my family 

for indulging my long retreat behind a barricade of books. 



CHAPTER I 

INTRODUCTION 

Precisely at noon on Nonday1 May 17, 1954, nine 

black-robed men stepped from behind ceiling-high red velvet 

curtains to take their seats in the Supreme Court of the 

United States. A few minutes later, as Chief Justice Earl 

Warren started to speak, word reached the press room that 

the decision in Brown v. Board of Education of Tooeka was 

being read. 1 The reporters rushed pell-mell through the 

corridors arriving in time to hear the historic pronounce-

ment: 

We come then to the question presented: Does segrega-
tion of children in public schools solely on the basis 
of race, even though the physical facilities and other 
"tangible" factors may be equal, deprive the children 
of the minority group of equal educational opportuni-
ties? We believe that it does. . . • Segregation of 
white and colored children in public schools has a 
detrimental effect • • . the impact is greater 't•Jhen 
it has the sanction of law ... it is interpreted as 
denoting the inferiority of the Negro group ..• and 
ai'f'ects the motivation of a child to learn. . . . We 
conclude that :in the field of public education

2
the 

doctrine of 11 separate but equal" has no place. 

State-imposed segregation of the races in the public 

schools of the United States was henceforth unconstitutional. 

Across the land there was both rejoicing and 

1walter White 1 How Far the Promised Land (New York, 
1955), P• 34. - - - -

2Brown v. Board of Education of Tooeka, 347 U .s. 
483 (1954). 
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tearful laments. Although the decision had been expected 

all that spring, there had been no certainty as to the 

outcome. Tension was relieved by a torrent of praise and 

abuse of the decision. "The most decisive ruling on 

human equality since the first Negroes arrived in North 

America in 1619," wrote Walter White, executive director 

of the National Assoc-iation for the Advancement of Colored 

People which had furnished legal counsel for the cases.3 

"Judicial enlightenment, 11 applauded social scientist 

Kenneth B. Clark, one of the witnesses testifying in the 

cases. 4 11:Komentous ••. a boon to the democratic prin-

ciples upon which this country was founded," commented 

history proi'es sors Merle Curti, Arthur H. Schlesinger, Sr., 

and Avery o. Craven in a joint statement.5 

Disapproval was equally vehement, understandably, 

in the South but also at a later date in the more tempered 

tones of national scholarly journals. "The end o~ Consti-

tutional government," proclaimed Senator James o. Eastland 

of Mississippi. 6 "Bloodstains on white marble steps," 

3white, p. 29. The National Association for the 
Advancement of Colored People will hereinafter be referred 
to as the NAACP. 

4Kenneth B. Clark, 11 Desegregation: An Appraisal of 
the Evidence, 11 Journal of Social.Issues, Vol. 9 (1953), 3. 

5Lucius J. Barker and Twiley w. Barker, Jr., 
Freedorr~, Courts, Politics: Studies in Civil Liberties 
(Englewood Cli.ff's, Xew Jersey, 1963°)-,-p. 179. 

6Albert P. Blaustein and Clarence c. Ferguson, Jr., 
Desa§regation and the Law (New Brunswick, New Jersey, 1957), 
P• l :;,. 
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wrote a Jackson, Mississippi, news.editor who feared mon-

grelization of' the hwnan race as the dire consequence of 

mixed schools.7 Judge Tom P. Brady of the r-1ississipp1 

Circuit Court called the day of' the decision, "Black 

Honday" and denounced the NAACP as "drugged with the Lotus 

of' Socialism. 118 Many Southern political. leaders were 

openly insistent that the modern social science authorities 

cited by the Supreme Court in its decision were Communist-

af'f'iliated and ergo the Supreme Court itself' under a cloud 

of suspicion. 9 

Criticism outside the South was more legalistic, 

less openly racist. Professor Edmond Cahn, New York Uni-

versity School of Law, expressed his distaste that the 

constitutional rights of Negroes should rest on such a 

flimsy foundation as the social science evidence in the 

cases. 10 Ralph T. Catterall in a 1956 article for the 

American Bar Association Journal was dismayed that the 

Court would resort to what he called the outmoded doctrL"'le 

1senator EastJ.and requested and received permission 
to incorporate an editorial entitled "Bloodstains on White 
Narble Steos" from the Jackson (Miss.) Daily News, r-:ay 18, 
1954 in Congressional Record, 83rd Cong., 2d Sess., 1954 
A.3712. -

·aBlaustein, p. 7. 

9speech of the Hon. James o. Eastland of Hississip-
pi in the Senate of the United States, Thursday, Hay 26, 
1955. U.S. Gov. Printing Office, Washington, 1955. 

1 ~dmund Cab.Tl, "Annual Survey of American Law, 11 

30 York University Law Review 150 (1955). 
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of natural law plus the "eternal verities as revealed by 

Gunnar ?-iyrdal11 to outweich the words written in the 

Constitution. He felt the decision destroyed the concept 

of the Constitution as a solenm and binding contract. 11 

Arter a year's interval in which the South waited 

to see how the high court would implement the decision1 

Southern official and private groups proposed a variety of 

plans including superficial compliance, financial non-support 

of public education1 closing of the public schools and 

opening or private schools 1 interposition, and even amend-

ments to the federal constitution.12 Seventeen Senators 

and seventy-seven Representatives presented what was popu-

larly called the "Southern l'Ianifesto, 11 formally entitled a 

"Joint Declaration of Constitutional Principles" in both 

Houses of Congress on March 121 1956. In this resolution 

the action oftheSupreme Court in the school segregation 

cases was called "an exercise of naked judicial power which 

substituted their personal political and social ideas r~r 
the established law of the land .•.• " Believing that the 

decision was not justified by either the language or the 

llRalph T. Catteral, "Judicial Self-Restraint: The 
Obligation of the Judiciary, 11 42 American Bar Association 
Journal 829-833 (1956). -

12n. Frank \·.'ay, Libett:t: in the Balance (New York, 
1964), p. 8. See also Rooer .a.LeITar and .·Jylie E. Davis, 
11 Devices to Evade or De,lay Dese,srec;a tion, n 67 Earvar1 d ~a-:-: 
Review 377-429 (19.54). Inter2osition is the extf;a-J.e~ar-
~e which asserts the rie;ht of a state to interoose 11 its 
ahuth~rity ~gainst.what that~tat~ beli$ves is a violation·of t e iede~aJ. constitution-- hat is against an act of t.ne 
:Ceder~l $overnment, in the Brown case, an act of the federal 
JUdlciar,1. 
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history o:r the Fourteenth Amendment, the Congressmen in-

sisted that "the original Constitution does not mention 

education. Neither does the Fourteenth Amendment nor any 

other amendment. 1113 This, of course, was true but it begged 

the whole question of interpreting a docwnent deliberately 

expressed in broad generalities. 

Although the Supreme Court rad spoken, it required 

effective assistance from both the executive and legislative 

branches of government to realize results. Unfortunately 

for the aspirations of the Negroes, the Eisenhower adminis-

tration affected a posture of deliberate non-interference 

and studied silence. Not until the incidents at Little 

Rock, Arkansas, in 1957, did President Eisenhower take 

strong affirmative action by directing federal troops to 

enforce the court-ordered school integration. Congress 

was also somewhat laggard in action. Finally in 1957, and 

then again in 1960, 1964, and 1965, Congress passed legis-

lation to protect school desegregation from obstruction 

tactics and to halt interference with Negro voters in the 

South. 14 These laws gradually extended the powers of the 

13c4nB{f:essional Record, 84th Cong., 2d Sess., 
1956, Part , 515-45lb. Introduced by Representative 
Howard W. S1nith of" Virginia; the resolution was appare::-itly 
merely read :in the nouse and never voted on, inasmuch as 
it was never nu.~ered. A similar resolution was introduced 
at the same time in the Senate. 

14w111iarn. Loren Katzt Teachers• Guide to .American 
Negro History (Chicago, 1968J, p. 1637 -



6 

United States Attorney General in civil rights cases, 

provided restrictions on federal funds to government-

associated projects that failed to eliminate discrimination, 

and restricted labor unions, businesses and public accom-

modations in practicing racial discrimination. 

Although the promised land was not yet in sight, 

as ensuing events failed to match hopes, the decision 

nevertheless was a turning point. Expectations grew and 

patience diminished while the wheels of the Negro Revolution 

started turning. 15 One observer of the Washington scene 

wrote that the decision precipitated the Second American 

Revolution by creating a climate which encouraged Negroes 

to protest and awakened a complacent white society to the 

meaning of racism. Although the revolution began in the 

South, by the end of the decade it had spread to the North. 16 

It is difficult to comprehend the many facets of 

this extremely complex decision. First of all, Brovm v. 

Board of Education of Topeka represented a consolidated 

opinion on four cases coming up from the states of South 

Carolina, Kansas, Virginia, and Delaware. The fifth and re-

lated case arising in the District of Columbia was called up 

by the Supreme Court for oral argument along with the other 

cases berore it could be heard in the federal district court. 

l.5r..ouis Loma..""<:, The Negro Revolt (New York, 1963) 
and Elridge Cleaver, Soul~ Ice (New YorK, 1968), passim. 

16Anthony Lewis, Portrait of a Decade (New York, 
1964)~ p. 35. 
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Therefore there never was a 'trial on the facts of ·the 

District of Columbia case. Furthermore it was assigned a 

separate opinion because of the fact that the federal 
17 rather than a state government was involved. Although 

tr.a facts dif~ered, the question of law was the same in the 

four state cases--uas state-imposed segregation of the races 

:L"'l the public schools constitutional in ·light 01' the "equal 

protection of the laws" clause of the Fourteenth A1nendr.lent? 

In all instances, Negro parents soueht to enjoin enforce-

ment of the state school segregation laws. That the Kansas 

case contributed the title stemmed from the purely rortui-

tous circumstance that the appeal in Brot·m y_. Board of 

Education of Topeka reached the Supreme Court earlier than 
18 

the others. 

A second si5nificant fact is that over three years 

elapsed between the time when the first case appeared an the 

Supreme Court docket and the final implementation decision 

of the Court in May, 1955. Unquestionably the Court itseli' 

was acting "with all deliberate speed. 11 The first decision 

of the Supremo Court, issued on June 8, 1953, was actually 

no decision at all but an order for rearsument in the fol-

lowing fall term on five questions concerning the t1.eaning 

of the Fourteenth Amendment and the method of enforcing a 

17Bollinc ~• Sharoe, 347 U.S. 497 (19_54). 
16Pa.ul E. Wilson., "BrOlm v. Board of Education Re-

visited," 12 Kansas Law Review 501 (1964). 
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-desegregation decision if such should be decided. The 

real decision on the merits of the cases was given on t-~ay 

17, 1954, and marked the legal end or state-imposed racial 

segregation in the pnblic schools. Then the Coti.rt ordered 

further argv.r.1ent in the noxt term on the method or imple-

menting the decision. The final decision on the question 

of relief, that is, on the matter of guidelines and pro-

cedures, was announced on 1-Iay 31, 195.5. 
The principals in the segregation cases represent-

ing the parties, their attorneys., and members of the 
rederal and state judiciary., numbered in the hundreds. 
Among them were Linda Carol Bro~-m, an eight year old Hegro 

girl in Topeka, Kansas, forced to travel a long and dancel'•-
ot'lS route through a busy railroad switcl:i_yard on her way to 
school. Esther Brown, a middle class uhi te housew:Lfe "in 

Merriar.i, Kansas, played a.., unexpectedly helpful ·role in 

the :-rcgro cause. Ir:ipa tient black parents in Sou th Carolina 
decided to talce matters in their o"t-m hands after re-
peated put-offs by local school officials. In nearby 

Virginia, angry Negro high school students went on a two-

week strike in the spring of 1951 to dramatize the generally 
bad conditions of their buildings. In Dela·ware an element-
ary school girl was refused transportation on an all-Hhite 

school bus. Keanwhile in the District o:r Columbia several 
black junior hi~h school students decided to figh~ the 

segregation issue head-on., even thoue;h the lieGro school 

syste:r.1 was substantially eq_ual to the all-white schools. 

This study will exardne not only the facts in the 

above cases but the n!e1-:1.bership of the federal judiciary, 
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especially the Supreme Court. A Supreme Court composed 

of other r:ien mi3ht very well have decided differently. 19 
The very important role of legal counsel furnished the 

Negro plainti~fs by the NAACP will also be discussed. 

Since the Justices do not operate in a vacuum but, like 

other men respond to national and international events, 

the broad outlines of the domestic and world-wide scene 

must at least be noted. Accor·ding to Justice Felix Frank-

f'urter, "The Court is a good mirror, an excellent mirror ... 

of the struggles of dominant rorces outside the Court. 1120 

Furthermore the Court is sensitive in varying degrees to 

the words and actions of others., particularly to those 

in the legal profession., the academic world, and govern-

ment. Therefore these aspects of the social milieu will 

be discussed. 

Judicial decision-making is one of the most complex 

and baff'ling of human activities. Both conscious and sub-

-conscious processes are at work. Conscious forces operat-

ing on the judicial mind have long been acknowledged. 

Judlcial traditions, the histor~r of the Court., the high 

respect generally held for the bench., the weight of pre-

cedents., and the legal training and background of the 

judges all pla~r their role. Een have lons granted that 

l9~1.1elevision intervie't-!' with Justice Hugo L. Black., 
"CBS Reports, 11 December 3, 1968. 

2 0:F'elix Fra:1kfurter, nThe St::.preme Court in the 
:Mirror of Justice., 11 105 1;niversitt of Pennsylvania Law 
Review, 785 (1956). --
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judicial decision-making is one of the highest rational 

efforts of man. Less credit has been given to emotional 

and subconscious forces such as inherited instincts, child-

hood experiences, traditional beliefs, and acquired con-

victions. Increasingly, the Justices as well as students 

of the Court have acknowledged these other fact~rs. 

According to Benjamin N. Cardozo, Associate Justice 

of the Supreme Court from 1932 to 1938, 11We shall never be 

able to flatter ourselves, in any system of judicial inter-

pretation, that we have eliminated altogether the personal 

measure of the interpreter. 1121 He felt that each Justice 

interpreted the spirit of the age, the "Zeitgeist.," in 

terms of the spirit of the group to which he belonged--

by accident of birth., education., occupation or fellowship. 

Cardozo was convinced that no effort of the mind could 

overthrow utterly and at all times the "empire of these 

subconscious loyalties." This belief that group loyalties 

were important was also endorsed by the historian., James 

Harvey Robinson. He wrote that opinions generally were 

.formed by listening to the "still small voice of the herd"--

that is., by accepting the traditions of the group to which 

one belonged--notwithstanding extraordinary efforts of 

rationalization.22 Justice Oliver Wendell Holmes., Jr . ., of 

the Supreme Court also warned of the "subtle danger of 

21Benjamln N. Cardozo, The Nature of the Judicial 
Process (New Haven., 1921), p. 17,37 - -

22Jar.ies Harvey Robinson, "The Still S:r.:all Voice of 
the Herd," Political Science Quarterly, XXXII (1917), 31.5. 
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uncomcious identification of perso~l views with consti-

tutional sanction. 1123 As Justice William o. Douglas said, 
11We all come to the Court with our bags fully packed, 

though even we don•t know what's in them. 1124 
In recent times political scientists in particular 

have come to believe that the attitudes of the Justices, 

although intangible and difficult of ·precise measurement, 

are of extreme importance. Starting in the 1950 1 s, with 

the work of Herman Pritchett at the University of Chicago, 

political behaviorists began to study judicial attitudes 

using quantative methods of analysis.25 Scales of attitudes 

were constructed for the purpose of predicting future 

decisions. Tables of voting scores for individual justices 

indicated apparently predictable voting blocs. Na~urally 

like-minded judges would find themselves voting together. 

This is not to say there was any agreement in advance but 

a certain amount of almost unconscious yielding of one 

judge to another on lesser points. 26 According to one 

23Robert Scagliano, The Courts: A Reader in the 
Judicial Process (Boston, 19'52T, p. 137.- - --

24Liva Baker, Felix Frankfurter (New York, 1969), 
p. 103. 

25Herman Pritchett, Th~ Roosevelt Court: A Study 
in Judicial Politics and Values-, 1937-1947 (Chicabo, 194-8·). 
See also Glendon Schubert, Judicial Decision-making (New 
York, 1963). Schubert found that there was almost a 
complete absence of writings on judicial behavior until the 
1950 1s, outside occasional references to the decision-
making process by a few jurists such as Justices Holmes, 
Cardozo, Frankfurter, and Jackson, and incidental references 
in judicial biography. 

26John P. Frank, Narble Palace: The Supreme Court 
in American~ (New York', 1968), p. 26:S:-
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legal scholar there is no evidence that this develops 

into any real sacrifice of principle or that there is 

indeed any decisive leadership in the Court. 27 Judicial 

blocs are obviously fluid and in no way automatic. Never-

theless Herman Pritchett and Glendon Schubert of Michigan 

State University found that in the Roosevelt Court, Justices 

BlacK, Douglas, Rutledge, and Murphy voted together in a 

significant nwnber of cases.28 Similarly Justices Felix 

Frankfurter and Sherman Minton were frequently found on 

the same side. According to Schubert, this consistency of 

response in individual voting explains why and how the 

Court makes its policy choices. 29 

Based on the premise that the judiciary was in 

the middle of group struggle and political coni'lict, the 

political scientists attempted to relate socio-economic 

attitudes of the Justices to their voting records. For 

example, selected attitudes on civil liberties, economic 

liberalism,and the authority of the federal government 

were identified by which a judge was rated "liberal11 or 

"conservative. n Liberals were identified with such at-

titudes as pro-union, pro-competition and anti-business.3° 

Sympathy for the prosecution in criminal cases, for 

business concerns in government regulation cases, ror the 

27Ibid., p. 266. 
28Pritchett, pp. 190-192. 
29schubert, pp. 29; 79-81. 
30~., p. 19.5. 
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employer in worlanan I s compensation cases, and for the po.rty 

being sued (generally insurance companies) in motor ve-

hicle cases were linked with conservatism. On such a scale, 

Justice Tom Clark was given a center position; Justices 

Douglas, Black, Warren and Brennan a position to the left; 

and Justices Frankfurter and Harlan to the right. 31 

Quite apparently there was a great deal of sub-

jective evaluation on the part of the political scientists 

in this type of analysis. Although there were difrerences 

or interpretation, the conclusion of this school or thought 

was that the Court renders virtually all its decisions on 

the basis or a very few basic attitudes. Even though 

students of the Court can thank political scientists for 

certain insights into bloc voting and public policy at-

titudes., the complex nature of the judicial process defies 

such oversimplification. The behaviorists appear blind to 

the fact that their ultimate judgements rest on their own 

subjective evaluations of judicial attitudes. 

What is the role of stare decisis in de-cision-

making? Stare decisis--let the decision stand--is the 

doctrine of £ollowing rules or principles laid do~m in 

previous judicial decisions, of giving precedent the author-

ity of established law. This, of course, is just the 

starting point for many exceptions to the rule, as is so 

often the case with rules of law. Precedent is by no mec..ns 

a universal, inexorable command. Justice Douglas 11as 3..Il'long 

31Ha.rold Spaeth, "Harren Court Attitudes Toward 
Businos~," in Schubert, p. 100. 



l4 

those who believed the rule should be relaxed particularly 

in constitutional law where there is an obvious need for 

flexibility as conditions change. 32 An English jurist wrote 

that it was a sign of an incompetent lawyer or judge that 

he was over-impressed by citation of particular authority--
11Authority is but a guide to juridical understanding--a 

servant, not a dictator. 11 33 Political scientist Walter 

Murphy thought that the- doctrine or precedent had a "Janus-

face .• • • There is one set of rules for utilizing pre-

cedents that appear helpful, and another set for avoiding 

those precedents which seem troublesome. A skillful legal 

craftsraan can usually reach the result he wants without 

directly overruling established cases or obviously making 

a new law.n34 

Nevertheless a deep-seated yearning for consistency 

and certainty gives rise to the doctrine of stare decisis 

and does give the law stability, predictability, and uni-

formity. Furthermore the task or the judge would be over-

whehning 1f he had to decide every issue anew. The problem 

of what to do about a long line or precedents was one of 

the major legal issues in the sc~ool segregation cases. 

The first question presented was were the cases cited true 

precedents. The next question was should they still 

32w111iam o. Douglas, Almanac of Liberty (Garden 
City, N. Y., 1954), P• 48. 

,i. 33Karl Llewellyn, The Bramble (New Yor~, 1951), 
p. oL-49• -

( .34\-/al ter F. Nurphy, Elements of Judicial Stra tegz 
Chicago~ 1964), p. 30. -
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control in tho ::>resent situntion. J. Loo Hankin, Assis-

tant Attorney General of the United States, argued in the 

school cases that s to.re decisis did not 1.::;ive the "separate 

but equal" doctrine immunity from re-examination and re-

jection. Ile reminded the Court that "'.·/hen the Court 

becomes convinced of former error, it has never been con-

strained to follow precedent. 11 35 The blend of emotion, 

reason, and legal citation apparently won the day because 

the Court did overturn established constitutional inter-

pretations which per~itted alternative decisions than the 

one finally made. Professor Edmund Cahn, of the Hew York 

University Law School, an astute observer o:f the Court, 

conunented ~hat, "If you wish a judge to overturn a settled 

and established rule of law, you must convince both his 

mind and his emotions, an indissociable blend, which 

constitutes his sense of injustice. 11 36 

For what reasons does the Court reverse long-estab-

lished rules? The short answer is that the times and 

conditions change. Along with the times, the Court changes. 

Almost fi:fty years ago Justice Cardozo noted that, "The 

breat tides and currents which eneulf the rest of men do 

not turn aside in their course and pnss jude;es by. 11 37 One 

of these "currents" very much in the minds oi' the Court 

35Brief for the United States, In the Supreme Court 
of the United StatesOctober Term, 1952, Brown v. Board of 
3ducation of Topeka, p. 26. - -

36Eamund Cahn, The Predicament or Democratic Man 
(New York, 1962), P• .34-;--

37cardozo, p. 168. 
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was the American image on the international scene. numer-

ous briefs presented to the Court had gone to great pains 

to point this out. Quotations from the foreign press were 

included to emphasize that the world was closely watching 

to see how America would handle her racial problems.38 As 

counsel for the Negro plaintiffs repeatedly brought out, 

the underdeveloped countries with their large non-white 

populations were especially sensitive to the spectacle of 

a democratic nation imposing racial segregation in the 

public schools.39 

Did the 1952 presidential election influence the 

Court? The consensus of opinion is that it did not, al-

though if the Court is to survive it must respect the social 

forces that determine elections.4° Plainly judges do not 

have to flounder helplessly in the cross-currents of popular 

opinion. They ini'orm themselves through conversations, 

newspapers, the Congressional Record, proressional journals, 

and other sources. Noreover most Justices have had wide 

38~., Brief of the American Veterans' Committee, 
Inc., In the Supreme Court of the United States, October 
Term, 1952, Nos. 1,4,5. Brief for the Congress of Indust-
rial Orsanization as Amicus curiae In the Supreme Court of 
the United States, October Term, 1952, and Brief of the 
American Jewish Congress as Amicus Cu~iae, In the Supreme 
Court of the United States, October '.I1erm, 1952, Jo. 6. 

39oral Argument before the Supreme Court of the 
United States, Dec. 11, 1952 as reported in Argument ed. 
Leon Friedman (New York, 1969) p. 142, and in several 
written briefs prepared for the Court by the NAACP. 

4°Jack w. Peltason, Federal Courts in the Political 
Process (New York, 1955), P• 25. 
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experience in practical politics and from this past ex-

perionce they can ostbnato tho future courses of Coneressmen 

or oxecutive officiuls. In the swnmer of 19.54, !'or example, 

tho Judges, like other A.Inoricans, had access to a nurnber or 

polls in the newspapers on the school seeregation cases. 

All the polls recorded approval by well over a majority or 

the nation which indicated, though did not decisively prove, 

that the school segregation decision had solid and wide-

spread public support.41 

All of which is to say that the Supreme Court is 

very much involved in the political process, despite the 

theoretical separation of powers and the establishment of 

an independent judiciary. Chief Justice Taft called the 

Court "a stormy petrel in the politics of the country. 1142 
Similarly Justice Oliver w. Holmes connnented that, "We 

are quiet here, but it is the quiet of the storm center. 1143 

This political involvement relates to one of the basic 

issues in the school segregation cases, that is, the charge 

that the Court had violated the true principle of federalism. 

Particularly in the South, the school authorities cried 

"violation of states' rights." That is, they claimed that 

41walter F. Hurphy, Congress and the Court (ChicaBo, 
1962), p. 265. 

42Taft Papers, Library of Congress, William H. Taft 
to Charles ~-Tarran, October 28, 1922 in Frank, Harble Palace, 
P• 264. 

43011ver w. Holmes, Law and the Court: Speeches of 
2.!_ w. Holmes (Boston, 1918),P. 9o. -
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the Court had invaded the proper sphere of state legisla-

tures--the regulation of public schools. That education 

was the business of state government no one denied, least 

of all the Court. Nor did any member of the Court relish 

the idea of the Court becoming a super school board.44 

The problem was to strike a balance, draw a line, between 

the constitutional rights of the Negroes and the demands 

of society as represented by the school boards. 

Inevitably judges do invade the legislative branch. 

Chief Justice Earl ~larren admitted this in an interview 

o.fter his resignation from the Court, saying, "Well, I 

think thnt no one could honestly say that the Court makes 

no law. It doesn't make it consciously .•. but because 

of the very nature of our job ••. we make law. 11 45 

Warren had also pointed out while still on the bench that 

"judges were not monks or scientists but participants in 

the living stream of our national li.fe" so that inevitably 

they make law.46 Justice Charles E. Whittaker, former 

Associate Justice of the Supreme Court, acknowledged that 

despite denials what is called "constitutional interpreta-

tion" is unavoidably policy-making.47 This conflict 

41+rnterview with Justice Hugo Black on July 15, 1969. 
45Kansas City Times, June 28, 1969. 
461~:urphy, Congress and the Court, p. 250. 

47rnterview with Justice Charles E. Whittaker, 
April 16, 1969. 
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·between Congress and Court was built in by the very frame-

work of our Constitution. Furthermore history shows the 

increasing strength of the Court vis-a-vis Congress until 

by the 1950 1s charges of "super legislature" are hurled 

at the Court.48 

This debate has frequently assumed the form of a 

controversy over judicial activism versus judicial restraint. 

The terms refer to the fact that judicial activists sup-

posedly interpret the Constitution broadly, based on their 

own social, economic, and political views. Judicial re-

straint on the other hand is usually characterized asap-

plying the "law," slot-machine fashion, where the judge 

slips in the facts, squares them with unalterable principles, 

and out comes the decision automatically. This, of course, 

is pure theory, an attempted ideological explanation of 

a practical matter. It ignores the basic fact that judges 

runction in the political process. A judge who defers to 

the legislature (judicial restraint) is actively taking a 

stand., just as much as the judge who avowedly writes his 

own preferences into his opinions (judicial activism). 

Judge Bla~k adrdtted the relativism of these two concepts 

when he called himself both a judicial activist and a be-
11ever in judicial restraint.49 

4~c5ngressional Record, 84th Cong., 2nd Sess., 195~ 
Part 4, 4 1 . 

49Hugo L. 3lack, A Constitutional Faith (New York, 
1968), pp. 12-15. 
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Although there has been increased interest in this 

subject in the last twonty years as evidenced by a spate 

of books, the debate actually goes back to the early years 

of the Republic . .5° Chief Justice Jo1"..n Narshall, involved 

in a bitter feud with President Tho!ii.as Jefferson, was 

castigated for his grandiose view of the Court's powers. 

Marshall could well be called the first judicial activist. 

By the end of Earshall's chief justiceship, almost all the 

basic measures to curb the Court had been seriously sug-

gested or actually tried: impeachment, reduction of juris-

diction, congressional review of decisions, linlited tenure, 

requirement for an extraordinary majority to invalidate a 

statute, court packing, presidential refusal to enf'orce a 

decision, and even reso1,t to force. When the bricks began 

to fly af'ter the 1954 school segregation decision, it was 

old annnunition that was used--charges or judicial activism, 

that is judicial legislation, usurpation of state gover:nr!!ent, 

substitution o~ the economic and social philosophy of the 

Justices f'or the "plain law of the land." 

In addition to theoretical considerations there are 

important practical matters in judicial decision-r.iaking. 

There is the selection of either a Writ of Certiorari or 

an Appeal by which to send the case up to the Supreme Court. 

The main difference is that the Court controls the granting 

50see for ex~~ple, Charles L. Black, The Peoole and 
the Court: Judicial ~:evieu in a :Ce:mocracy (}Tew York, 1960); 
Learned Eand, The Bill. o:· :qir~hts ( Cfu~bridse, 1960); and 
Robert B. EcCloskey,-'i1heA:r::.erican SLA.nre!:;.e Court (Chicago, 
1960), passim. --



21 
of the rirst but not the second. When four of the nine 

Justices acree to review a case or "certify" the record 

in the court below, a Writ of Certiorari is ap[)roved. The 

Judges' Act, passed in 1925, gave the Court complete dis-

cretion over whether to review a wide range of cases. The 

second method, that of Appeal, was designated by Congress 

to be c;ranted automatically in two types of cases: (1) when 

a federal or state law allegedly violates the United States 

Constitution; or (2) when a state law supposedly conflicts 

with a valid federal law. The NAACP decided in the segre-

gation cases to utilize the Appeal procedure for the cases 

from Kansas, South Carolina and Virginia and Certiorari 

in the Delaware and District of Columbia suits. 

The Court informs itself by two main methods--

written briefs and oral arguments. The parties first 

submit written briefs which state the grounds for the 

Court's jurisdiction, the facts of the case, the decision 

of the lower court, and the arguments in support of their 

position. The case is then scheduled for oral hearing 

during wh~ch time the Justices have an opportunity to ask 

questions of counsel. Since the Justices have in most 

instances read the written briefs first, they frequently 

reach individual decisions at the end of oral argument. A 

former law clerk of Justice Black said that the Justice 

usually wrote 11 af:f'irmed11 or "denied11 on his notes at the 

end of oral argument.51 Other Justices including Charles 

.5l. Frank, p. 100. 
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Evan Huges, William o. Douglas, and Tom Clark also indicated 

they frequently reached a decision at this point. 52 At 

other times if one of the Justices has a particular compe-

tence in the matter at hand, the oral argwnents will not 

weigh heavily with him. 

Obviously, too, the influence of the lawyers before 

the Court varies with the competence or counsel and the 

facts of the case. If the case is in an area in which the 

Justices have marked opinions to start with, the Court may 

be unpersuadable. In this case the argument and briefs 

are unimportant. If the oral argwnent is poor but the 

case important, the Court does its own homework. How much 

weight the brief carries and how effective the oral argu-

ment is, depend very much on the Judges. Since time is ot 
the essence, it is apparent that the Justices must utilize 

every possible shortcut. Hardly ever is there time to 

explore much of the material cited in the briefs. The. 

school segregation cases for example occupy over twelve 

thick volumes now housed in the Library of the Supreme 

Court. No Judge could possibly go through all this mater•-

ial •. Justice Douglas admitted that he skimmed the record, 

looking for key phrases. Justice Black said that judges 

could cope with the volwne of work assigned them only be-

cause there were so relatively few new issues. For the most 

part the Justices already knew their positions on issues 
previously tried.53 

52Ibid. 
S3~rview with Justice Hugo L. Black on July 1.5.1969. 
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Fellowing the hearings, the Court holds regularly 

scheduled Friday conferences in which the cases are dis-

cussed. These are conducted in secrecy; not even the law 

clerks are admitted to the conference room. The Chief 

Justice is the first to speak on a given case, followed by 

each Justice in order of seniority. Voting procedure is 

reversed with the junior court member voting first and the 

Chief Justice last. The Chief Justice, if on the majority 

side, assigns the writing of the opinion. Otherwise the 

senior Justice of the majority makes the assignment. This 

power of the Chief to assign, enables him to select a 

Justice whose views are closest to his own. Yet often 

other considerations determine his selection, such as the 

judicial reputation of the Justice, or even the section of 

the country from which he comes. In other words, the 

lll8.tter of inducing public acceptance of the decision may 

influence his choice.54 The tradition is well established 

today that in the majority of the most important cases the 

Chief Justice should speak for the Court.55 Therefore it 

was appropriate that Earl Warren should give the opinion 

in the school segregation cases. 

In difficult cases as with the school segregation 

suits, many months may elapse before final decision. In 

the interim, many drafts of the opinion might make the 

rounds. If additional information were desired by any 

54Frank, p. 75. 
55Ibid., P• 78. 
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Justice, he could assign his clerk to do research. 

Justice :B'rank:f'urtor, during the segregation cases for exam-

ple, assigned Alexander Bickel to do extensive research 

on the history of the Fourteenth Amendment. Bickel, later 

Professor of Law at Yale University, prepared a detailed 

report which F'ranki'urter circulated to each of his 

brethren on the bench.56 

While the decision itself is sometimes easy (not so 

in Brown), opinion writing is almost always difficult. 

Justice Black confessed that it is especially difficult 

to write a concise opinion.57 Upon occasions he has 

directed that a substantial nwnber of books be brought to 

his office so that he might read on the topic for some 

days before attempting to put a word to paper.58 Once the 

opinion is written its author circulates a draft to the 

other justices for acceptance, revision, or rejection. The 

final opinion thus represents something of a group 

compromise--the lowest common denominator, according to 

Justice Black, of what is acceptable to a majority of the 

Court. In many cases the final result is not completely 

satisfactory to anyone, but in judicial decision-making as 

in other branches of politics, the art of the possible 

often controls. 

59.Burton papers, Library or Congress. Copy of 
Bickel•s report with attached memorandum from Justice Felix 
Frankfurter regarding Bickel•s research on the Fourteenth 
Amendment. 

S71nterview with Justice Black, July 15, 1969. 
S~rank, p. 114. 
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Sometimes convictions are too strong for compro-

mise in which case a Justice will issue either a concurring 

opinion agreeing with the decision but on different 

grounds, or else he will write a dissenting opinion. Quite 

obviously in decision-rr~king there is or necessity both 

compromise and persuasion as well as considerable indepen-

dence or judgment. 

A unanimous decision such as in the Brown opinion 

sheds little light on the "deliberation process," on the 

conflicts around the conference table. The veil o.f secrecy 

is lifted only inadvertently by hints and clues in speeches, 

writings, or in the personal papers of the Justices. The 

personal papers of Justice Harold Burton in the Library of 

Congress, for example, are now classified and open for 

scholarly research. In them are many references to the 

3ro~m opinion, including a copy of Bickel 1s research on 

the Fourteenth Amendment and numerous memoranda circulated 

among the Justices with their penciled replies. 

The basic problem for the Court in the school se-

gregation cases was to strike a balance between individual 

riehts and the demands of society. This is an age-old 

problem which must be .fought anew in ovary generation. 

In our adversary system of justice, where one side wins and 

the other loses, the Negroes achieved a nominal victory. 

Just what and how will be explored in this study. 



CHAPTER II 

ACTION IN THE TRIAL COURTS 

In the fall of 1952 five cases--from Kansas, South 

Carolina, Virginia, Delaware and the District of Columbia--

reached the Supreme Court for consideration of the consti-

tutionality of raciai segregation in the public schools. 

This seemingly simple question required an interpretation 

of the Fourteenth Amendment, an analysis of countless legal 

precedents, the most intense 1nteilectual effort, and a 

facing up to the deepest of emotions. Disposition of the 

question trigger·ed a major social revolution which is still 

in progress. 

The trials in the four states reveaied the deep 

fears and fervent hopes of both Negroes and whites. The 

"Southern way of life," its customs, traditions, beliefs, 

and attitudes, were clearly on trial. Even though the 

question of official segregation was the same in all five 

cases, the Supreme Court issued a separate opinion for the 

District or Columbia case because the federal eovernment 

and the Fifth Amendment were involved whereas in the four 

other cases, state government and the Fourteenth Amendment 

were involved. 

The cases cover a four year time span from the 

first trial in Charleston, South Carolina in }ay 1951 to the 

26 
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final decioion by the Supl''eme Court in Nay 1955. They 

originated in two very roor Southern ru:cal counties, one 

border-state urban area, one middle western city, and the 

national cupltal. The Negroes attacked on two fronts: 

(1) the constitutionality of seGregation in itself and 

(2) the inequality of school facilities for Negroes. The 

issue of inequality, however, was present in only three 

states--South Carolina, Virginia, and Delaware. Education-

al facilities wero substantially equal 1n Kansas and the 

District of Columbia~ 

This chapter will examine the facts, the legal 

issues, the arguments, the witnesses, and the lower court 

decisions. Since the use of social science evidence was 

so highly controversial, this aspect or the cases will be 

studied separately in a later chapter. Source materials 

included transcripts of the trial court proceedings, the 

written briefs presented to the Supreme Court, and some 

secondary accounts. 

One interesting question concerns the initiation 

or the suits. Here these legitimate controversies or were 

they "trumped up" cases by the NAACP? The short answer is 

that they involved real plaintllfs who felt themselves 

aggrieved by actual circumstances in their communities. 

Nevertheless, legal counsel was furnished by the Association 

in all but the District of Columbia case. For several 

decades the Negro Legal Aid department of the NAACP had 
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been masterminding a long range stratee;y and procram to 

attack segregation in the varicus areas of housing, jobs, 

transportation, votinc, jury duty, public accommodations 

and education. It is also true that the Association was on 

the look-out during these years for valid cases to sponsor. 

So in one sense the NAACP was an unnamed but very real 

plaintiff in the suits. Consequently, there was an ef-

fective union of aggrieved parties and dedicated legal 

counsel to pursue these cases in their journey through 

the courts. 

Briggs~- Elliot· originated when more than one 

hundred Negro parents petitioned the board of trustees 

of School District No. 22 in Clarendon County, South 

Carolina on November 11, 1949, for educational facilities 

equal to those provided for white students. Clarendon 

County was one of the most ill-favored sections in the 

state, chiefly distinguished by eroded farms, unpainted 

ramshackle farm buildings and poor families weakened by 

pellagra. The Klu Klux Klan rode longer there than in 

any other part of the South. 1 The school board rejected 

the request of the Negro parents, stating that educational 

facilities were substantially equal. Years later, Thurgood 

};~arshall indicated that had the Clarendon County school 

board acquiesced to the request for equalization of 

facilities, the NAACP might have let the matter rest for 

the time being, instead of mounting a legal· offensive 

1walter White, How Far the Promised Land (New York, 
1955), p. 46. - - - -
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against segregation per ~- 2 Al.most a year and a half later 

on May 16, 195~ a suit was filed in the federal district 

court at Charleston on behalf of sixty-six Negro parents 

and children of School District No. 22, Clarendon County.3 

Trial was heard on Hay 28 and 29 before a three-judge court. 

The six attorneys for the Negroes all~ged first 

that elementary and high school facilities provided for 

Negro children were inferior to those provided for white 

children and second that segregation in the public schools 

solely on account of race was in itself a denial of equal 

protection of the laws as guaranteed by the Fourteenth 

Amendment. Uncontradicted facts indicated that annual 

expenditures for white pupils exceeded those for Negro 

pupils although there were 2,375 white pupils and 6,531 

Negro pupils in Clarendon County.4 During the previous 

year, $395,329 was spent for the white schools, while only 

$282,000 was spent for the Negro schools. The explanation 

given by the County Superintendent of Schools was "In 

Clarendon County we have some thirty-odd Negro schools, 

whereas we have, I think, just about a dozen white schools, 

and in all of the rural schools, whether white or Negro, 

2Interview with Thurgood Earshall in Washington, D. 
C., by Dr. Hugh Speer of the University of Nissouri at Kan-
sas City,Feb. 11, 1967,subsequently related to the writer. 

)Briggs~• Elliot, 103 Fed. Supp. 920 (1952). 

4rranscript of the Trial in the Federal District 
for the ~astern District of South Carolina, May 16-18, 
1951, p. 55, hereinafter referred to as the South Carolina 
Transcript. 
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the expenditures isn't anythinc like in proportion to the 

larcer schools."5 The reason for the financial disparity 

apparently was that most of the Negro schools were located 

in poor rural sections. 

In general, classes were considerably larger in 

the l!er;ro schools than in the white schools. There were 

as many as seventy-nine students in one NeBro classroom in 

District :No. 22 whereas thirty-one was the maximum number 

in any white elementary school. Testimony indicated that 

the ~egro schools had an insufficient number or teachers 

and classroom space, and lacked bus transportation, fence 

protection, surfaced playgrounds, landscaping, gymnasium, 

auditorium, and visual aids. Uncontradicted testimony was 

also offered to show that the buildings for the Negroes 

were unhealthy, old, overcrowded, dilapidated, and without 

heat, except for an old stove in each room for which the 

children had to provide their own fuel. The cost of, the 

three District Negro schools,all wooden structures, amounted 

to $10,900, whereas the cost of one white stone elementary 

school alone was $40,000. ·The same disparity existed in 

the comparative costs for grounds and furnishings. Twenty 

teachers taught a total of 808 Negro students, while 12 

teachers were assigned 276 white students. 

There was also testimony that the Negro schools 

lacked running water and had onl.y outside "earth toilets." 
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At one of the Hegro elmentary schools there were only four 

such outdoor toilets serving 694 pupils. 6 In contrast, 

the white schools had adequate, modern sanitary facilities. 

In the same elementary school for Negroes, drinking water 

was supplied f'ror;1 an outdoor pwnp and brought into the 

building in an open galvanized bucket.7 One Negro school 

had no desks, only several cracked wooden tables. Some 

of' the chairs had broken bottoms or lacked supporting 

spokes. There was also a scarcity of blackboards, most of 

which were awkwardly placed as to height. In contrast, 

the white elementary school had a large auditorium with a 

balcony, an elevated stage, footlights, dressing rooms, in 

addition to a gymnasium, adequate blackboards, charts, maps, 

slides, stereopticons, and globes. The Negro schools 

lacked any visual aids except for a few blackboards. 

Counsel f'or the school authorities explained the 

relative inadequacy of facilities by pointing out that the 

Negro schools were located in an especially poor section of 

the county where the nearby farms and towns lacked running 

water, sewerage facilities, and electricity. They also 

pointed to the high degree of absenteeism among the Negroes, 

especially on a seasonal basis, when the children were 

needed to help in the spring planting. Their major defense, 

however, was simply that the state constitution and 

6 Ibid., pp. 76-77. 
7~., P• 75. 
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statutes required separate schools for the white and 

colored races. 8 

In sup"ort of the constitutionality of the state 

segregation laws, the defense argued that: (1) the control-

ling legal authorities, Plessy y. li1erguson and Gong Lum y_. 

Rice stood as precedents for the "separate but equal" 

doctrine; (2) educational matters were a question for state 

legislatures and not for the federal judiciary; (3) segre-

gation was a political matter and not a proper subject for 

social science witnesses; and (4) separate schools were not 

a violation of the equal protection clause of the Four-

teenth Amendment. Another major contention was that the 

mere presence of large numbers of Negroes in a community 

made a decisive difference.9 In a word, the defense was 

asking for recognition of the Southern "way of lire" 

which contrasted with that of many non-Southern states 

where Negroes were only a small minority. 

Admitting the existing inadequacies, the defense 

argued that steps were currently being taken to provide 

substantially equal facilities for Negro school children. 

Governor James Byrnes, a former United States Senator and 

Supreme Court Justice, had recommended in his January,1951 

inaugural address a i15,000,000 school construction program 

to provide substantial equality in school facilities for 

the races. "We should do it because it is richt," he said. 

8Ibid., pp. 76-77. 
9Ibid., PP• 73-74• 
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Governor Byrnes also had recommended state government bonds 

for rural school buildings because district property taxes 
• d t 10 were ina aqua e. 

A recurring theme stressed by the Negroes was the 

inconsistency of segregation with American democracy. 

The following hypothetical question was asked repeatedly 

of witnesses for the blacks: "Assuming only the fact that 

the Negro Children in District 22 are educated in segre-

gated classrooms and schools from which the white children 

are excluded, in your opinion can the Negro children receive 

equal classroom instructional opportunities as compared to 

the opportunities of the average white children?1111 Pre-

dictably or cou~se, since these were witnesses for the 

plaintiffs., the answer was always "No." Invariably the 

reason given was that the purpose or education in a de-

mocracy was to develop respect for the individual and for 

the "historic concept of equality." The Negroes claimed 

that both races were being discriminated against in terms 

of education for a democracy. Also the separation inevi-

tably implied a stigma and relegated the Negroes to second-

class citizenship.12 

Defense counsel called only two witnesses, both of 

whom were superintendents of schools in adjoining counties 

lOibid. 
11Ibid., P• 113. 

12~., p. 1.50. 
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of South Carolina. One of them., E. R. Crow of Sumter., 

South Carolina., testified that desee;regation was not pos-

sible because the 11feelin£ of separe.teness between the 
11 races 11 would make it impossible to have "peaceable as-

sociation" in the public sohools. 13 Nixing of the races ir. 

the same school., in his opinion., would probably lead co 

a violent e~otional reaction and elu~inate public schools 

in most., if' not all., of the collll'Jllnities in the state. He 

thought., however., that the problem of mixed groups and 

racial tension would be less in communities where the 

minority population was sl!l8.ll. He said that he had spoken 

with a number of Negro public school administrators (an 

unidentified and unspecified nur.1ber) who thou£ht that the 

Negroes would prerer to have schools of their own and that 

segregation would probably continue on a voluntary basis 

even ii' the issue were settled legally. He further testi-

fied that he had grave doubts as to whether the General 

Assembly of South Carolina would appropr·iate money for 

public schools if' segregation were eliminated. Again., as :L.'1. 

the other state trials, the point was made that mixing the 

races in graduate courses or on the coll~ge level was entire-

ly different £ron1 mixing them in the public schools because 

:fewer yet more mature people were involved on the college 

level. 

It was ironic that one o~ the three judges sitting 

l3~. p. 154. 
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on the bench for the South Carolina case should have con-

fronted a representative of the NAACP which fourteen years 

earlier had worked for his defeat as a nominee to the 

Supreme Court of the United States, Back in 1930 the ap-

pointment of Judge John J. Parker to the Supreme Court by 

President Herbert Hoover was successfully blocked, according 

to some observers, by the concerted efforts of the NAACP, 

labor unions, and other groups. This campaign aBainst 

Parker was allegedly because he had spoken out in 1920, 

favoring the "grand-father clause," successfully used by 

the white power structure in the South to block Hegro votes 

and because he had also commented in a 1920 speech that the 

Megroes had not yet reached that stage in their development 

when they could share the burdens and responsibilities of 

government.14 

Both Judge PaTker and United States District Judge 

George Bell Timmerman concurred in an opinion in which the 

federal district Court held that the question or segrega-

tion per!! was a matter of legislative policy for the 

states and not one of constitutional rie;ht. Parker held 

that federal courts should not perform legislative tasks 

or interfere with local affairs, saying, "It is not the 

function of the Court to determine what is the best educa-

tio~al pol~cy, it is the function of the Court to see that 
all men are given their rights. 1115 

l4clement B. Vose, Caucasians Only: The Supreme 
Court, the NAACP, and Restrictive Covenants (Berkely, 19.59), 
PP• 35-Jb. 

15south Carolina Transcript, p. 101. 
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The Court pointed out that the cases cited as pre-

cedents were not dealing with hypothetical situations or 

mere theory but developed out of the relationship of the 

races throughout the country and as such were controlling 

the federal district court. Judge Parker also noted that 

segregation was by no means confined to the South but pre-

vaile~ in many other states where Negroes were present in 

large ~wnbers. Accepting the argument of the school board, 

he emphasized that the problem of segregation at the 

graduate and professional levels was "essentially different 

from that involved in segregation in education at the lower 

levels. . • • Persons in college and above were of •mature 

personality•." He also stated that while it was difficult 

to provide equal educational opportunities for Negroes in 

segregat.ed schools at the graduate and professional levels, 

at the lower level this could be done. Judge Parker also 

made the very important point that legislative class.ifica-

tions for separate schools which have a real basis in fact 

are legally valid. 16- He concluded that "if equal facilities 

are offered, segregation of the races in the public schools 

as prescribed by the constitution and laws of South Caro-

lina is not of itself violative of the Fourteenth Amendment.!' 

He added that this conclusion was supported by over-

whelming authority which the Court was not at liberty to 

disregard on the "basis of theories advanced by a few 
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educators and sociologists." If conditions h'i.ve changed 

so that ser;regation is no longer wise, Parker continued, 

that would be a matter for the legislatures and not for 

the courts. "The members of the judiciary have no more 

right to read their ideas of sociology into the Constituticn 

than their ideas of economics." 17 The Court, however, 

granted that the plaintiffs were entitled to equal educa-

tional facilities. Inasmuch as existing schools were 

patently unequal, the defendants were ordered to proceed 

forthwith on equalization plans and furnish a progress 

report to the Court within six months. 

Much to the delight of the Negroes, Justice J. 

Waties Waring wrote a most eloquent and frequently quoted 

dissenting opinion, in which he pointed out that an equal-

ization decree could not remedy the real harm in the case: 

If a case of this magnitude can be turned aside and a 
court refuse to hear these basic issues by the mere 
device of an admis~ion that some building, blackboard, 
lighting fixtures and toilet facilities are unequal 
but that they may be remedied by the spending of a few 
dollars, then ... these very infant plaintif'fs, now 
pupils in Clarendon County, will probably be bringing 
suits for their children and grandchiid.ren decades or 
rather generations hence in an effort to get for their 
descendants what are today denied to them.18 

He added that the Court should not avoid the issue but 

should face without equivocation the question as to whether 

segregation in public schools was legal and whether it 
could exist under the American system as enunciated in the 

l7Ibid., P• 103. 

lS~., P• 195. 
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Fourteenth Amendment. The Amendment, ha felt, was adopted 

to do away with discrimination between citizons. 19 Ile also 

referred to the testimony about race. "What possible de-

finition can be found for the so-called white race, Negro 

race or other races'? Who is to decide and what is the 

test?"20 He noted that the law of South Carolina consider-

ed a person of one-eighth African ancestry to be a Negro. 

"vlhy this proportion? Is it based upon any reason: anthro-

pological, historical or ethical? And how are the trustees 

to know who are 'white' and who are 'Negroes? 1 " To ask 

these questions, he said, was to answer them. The whole 

thing was unreasonable, unscientii'ic, and based upon un-

adulterated prejudice. 

Waring examined the legal history and noted that 

in many cases the 3upreme Court had stricken discrimina~-

tory statutes, as for example the peonage cases where 

imprisonment for violation of contract was usually ~imed at 

keeping the Negro "in his place." He also indicated that 

he thought the graduate and law school cases rrom Texas and 

Oklaho~a estab~ished that separation on the grounds or 

race was a violation of the Fourteenth Amendroent. 21 He 

pointed out that the frequently quoted Plessy case in 

reality involved only intra-state railroad transportation 

and not education. The Judge thought it noteworthy that 

19Ibid. -
20Ibid., p. 196. 
21 8 ~-, PP• 207-20. 
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while the Nec;ro plaintii'fs produced a total of eleven 

witnesses, counsel for the defendants put on only two, one 

of whom was 11 siGnificantly named 'Crow.'" Swnmarizing the 

social science testimony, Judge Waring commented that: 

From their testimony, it was clearly apparent, 
as it should be to any thouchtful person, irrespective 
of having such expert testimony., that segree;ation in 
education can never produce equality and tliat it is 
an evil that must be eradicated. This case presents 
the matter clearly for adjudication and I am of the 
opinion that all of the legal guideposts, expert 
testimony., common sense and reason poi~t unerringly to 
the conclusion that the system of segregation in 
education adopted and practiced in the State of South 
Carol~na must go now. SeMegation is~~ in-
equality. (emphasis is t t of Judge \'Jaring )-2'2' 

Quite obviously Judr;e \faring had been impressed 

with the social science testimony presented by the Negroes 

during the trial. He referred to statements that actual 

tests with children showed their humiliation and disgrace 

in being segregated. Their feeling that they were unfit 

to associate with others of different color had an evil 

and ineradicable effect upon the mental processes of the 

young, an effect that remained throughout their maturity. 

Waring stated that the witnesses proved beyond a doubt that 

the evils of segregation and color prejudice came from earq 

trainins. He concluded 11 • • . if segregation is wrong then 

the place to stop it is in the first grade and not in 

graduate colleges. 1123 It is interesting to nota Judge 

Waring's own reasons for his opinion. They are in a sense 

22Ibid., P• 208. 
23Ibid. 
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a cataloG of the elements of judicial decision-making--

"leBal guideposts, expert testimony, connnon sense and 

reason " • • • 

Tho facts in Judge Waring's life illustrate the 

difficulties of a Southern judge sympathetic to Negroes. 

In 1947 he had issued a decision opening election primaries 

to the Negroes.~~ This resulted in threats to his life 

and an unsuccessful effort to condemn him in the state 

legislature. Followin~ his dissent in the school segre-

gation case, Waring received moi-e personal abuse and 

ostracism. "I"1Y isolation was total, 11 he said later. Soon 

thereafter Waring resigned from the bench at the age or 

seventy-two, and moved to New York City where he became 

active in various civil rights organizations. 25 By the 

time of the next federal district court ruling in February, 

1952 another judge had been appointed to sit in Charleston. 

At that time the court was able to reach a unanimous de-

cision holding that separate educational facilities for the 

Negroes if substantiaily equal satisfied their constitution-

al rights. 

The Kansas case originated in Topeka in the spring 

of 1951 when Oliver Brown and other Negro parents sought 

admission for their children in all white schools. However 

Brown!.• Board of Education of Topeka was associated with 

24Elmore v. Rice, 72 Fed. Supp. 516 (E.n.s.c., 1947). 
25white, P• 48. 
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the efforts of a whi-te Drown in :t-1erriam, Kansas who was 

moved to ri0htoous indir,nation over the plight of some 

Ne.:.~ro school children. One day in the spring of 1948, Mrs. 

Esther Drown was discussing with her Negro maid the recent 

passine; of a school bond issue, hoping it would also mean 

improvements for the Negro school in Merriam which was in 

deplora.ble condition. When the maid indicated that finan-

cial help was not forthcoming, Esther visited the school 

to investigate the actual conditions, and was appalled to 

find no inside toilets, inadequate heating and lighting, 

overcrowding, forty-five students, and two unqualified 

instructors with forged teaching certificates. 26 Since 

Nrs. Brown was a Southerner in origin, improved facilities 

rather than integration was what she had in mind. Her 

vocal disapproval resulted in an invitation to speak at a 

meeting of school board members and interested citizens. 

Much to her consternation, she was faced with a hostile 

audience which hurled epithets of "nigger lover" at her, 

while one member tried to hit her. This response only 

fired ?1~s. Brown to action. When efforts to get help 

failed, she hired two teachers on her own initiative, 

~ound a small house, and set up a private schooi, paying 

the·salaries from her own funds and those of a few con-

tributinG Negro parents. In seeking help for her cause, 

26 11Esther Bravm, 11 unpublished paper submitted in 
the spring ser.iinn.r, 1967, to Dr. Hugh Speer, University of 
l•iissouri at Kansas City; student •s name was deleted. A 
copy of this research paper is now in the possession or Dr. 
Speer. The paper was based on personal interviews with Mrs. 
Brown, NAACP leaders and the Kansas City ~• 
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she contacted tho local NAACP which in turn wo.s lookinc; 

for test cases on the issue of integration in public 

schools. 

All kinds of difficulties arose as a result of 

these activities. Some of the Nec;roes whom I·irs. Brown had 

befriended were threatened and had their credit cut off. 

The hon1e of one family cooperating with her wn3 bombed. 

:r-Irs. Brown could not c;et babysitters, neighbors refused to 

speak to her, the telephone rang all nicht long for two 

weeks with threats to burn down her house. In addition her 

hu.sband, Paul BrO'tm., lost his job because of the embarrass-

ment or her activities. 

In the meantime Esther Brown instituted suit 

against the Herriam Board of Education in what became lmown 

as the South Park casa. 27 One lawyer arter another, in-

cluding several Negro attorneys, turned Esther down in her 

search for legal aid. To assist the operation of the 

private school, she baked cupcakes, competing for sales 

with the local Hanor Bakery. Final determination of the 

South Park case by the Kansas Supreme Court in 1949 opened 

the doors of the all-white South Park School i~ Herriam to 

liegro children. Dy the i'alJ. of that year six i:J'ee;ro children 

were also accepted at the all-white Shawnee-:r-assion high 

school near I•:erriam, without any incident. 

27webb v. Board of :2ducation of l:erria.r.t, record of 
case can be found in theolathe Courtliouse, Johnson County, 
Kansas. 
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Esther Brown continued to work with the NAACP in 

its efforts to find a good case to test the legality of 

segregation in publ:tc schools. When Wichita was tentative-

ly decided upon, she went there to talk with the teachers 

in the city system. Much to her amazement, the Negro 

teachers would not participate in a law suit, tearing 

loss of their jobs. After the decision was made to znake 

a test case in Topeka, Nrs. Brown continued to help by 

locating and transporting witnesses, driving them to Topeka 

durine the 1951 Kansas City river flood. She was also 

instrumental in raising the first ~3,000 to help finance 

the Topeka trial. Nany years later public aclmowledgement 

of her efforts in behalf of the Negroes was made when she 

was honored at the Kansas City 1969 annual citation dinner 

of the National Conference of Christians and Jews. The 

story of Esther Brown's contribution to ending public school 

segregation illustrates how numerous individuals, white as 

well as black, were attracted to this nation-wide struggle. 

The Topeka case was unique in many respects. For 

one thing the segregation issue was presented there in bold 

outline. Kansas alone among the four state ca~es presented 

a situation where school facilities were substantially 

equal. Therefore the question of the validity of the 

"separate but equal" doctrine was squarely before the court 

and was so aclmowledged even in the pre-trial conference 
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between the court and the la.uyers. 28 Kansas also differed 

from the other three states in that her statute regarding 

segregation was permissive rather than mandatory and it 

applied only to a few communities in the state--only to 

cities with a population over 15,000. Furthermore the 

statute was limited to elementary schools with the sole 

exception of the Kansas City high schools. All other 

Kansas high schools were integrated. Also, the public at-

titude was completely dii'ferent from that in southern com-

munities. Few Kansans expressed sympathy with the statute 

under attack, even though it represented a policy that had 

been implemented in Kansas since statehood. 29 In legal 

circles, Brown~• Board of Education of Topeka became lmown 

as the case of the "reluctant appellees" when the school 

board, victor in the lower court, chose not to defend upon 

appeal. They finally did so only when ordered to appear 

by the Supreme Court of the United States. Furthermore 

the case was almost t~own out of the Supreme Court be-

cause by the time of the December 1953 Supreme Court 

hearings, several of the parties to the suit had been 

integrated into white school systems. Justice Felix 

28rrranscript of Record, Supreme Court of the United 
States, October Term,1952, :i·Io. 8. Brown v. Board of Edu-
cation of Topeka, p. 20, hereinafter referred to asTopeka 
Transcrlpt. 

29Paul E. Wilson, "Brown v. Board of Education re-
visited, 11 12 Kansas Law Review .503 (1964). 
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Frankfurter wondered if the case mieht not be rnooc(hypo-

thetical, posinc no ronl controversy) but Chief Justice 

Earl Wa~ren requested that the case be hcard. 30 

Perhaps the breatest anomoly of all, the trial 

court, in sustaining the segregation statute, provided 

the words used by the United States Supreme Court to over.;. 

throw segregation. Judge Walter A. Huxman of the United 

States Court of Appeals who delivered the opinion for the 

three-man court, stated some years later that he had been 

determined to get the social science argument into the 

record for the Supreme Court because he felt that the issue 

o~ segregation per~ should be so plain that the Supreme 

Court could not "duck it. 11 31 

By a strange quirk of alphabetization and chrono-

logy, Oliver Brown of Topeka, Kansas, Negro carman welder 

and minister, gave his name to one of the most important 

judicial decisions of this century. This was due to the 

fact that he was first in alphabetical order among thirteen 

plaintiffs in the Kansas case which in turn became the No. 1 

case on the Supreme Court docket. 

It is interesting to recall that Kansas had always 

possessed qualities of both North and South. Settlers 

30oral Argument In the Supreme Court of the United 
States, October Term, 1953 Brown v. Board of Education of 
Topeka, as reported in Argument, edited oyLeon Friedman 
(New York, 1969) pp. 265-266. 

31Kansas City Star, March 28, 1967. 
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initially came from all parts of the country and reflected 

both pro and anti-slavery sentiments. Although the Nogro 

problem was in fact discussed in early Kansas politics, the 

issue was that of his freedom, not his equality. Initially 

in the early years of statehood, the practice developed of 

allowing segregation in elementary schools on an optional 

basis in cities of more than 15,000. When the laws were 

codified in 1876 there was no mention of segregation in 

schools. However, when the so-called great exodus--the 

mass migration of former slaves to Kansas, mostly to the 

larger cities--occurred in 1879, the state legislature 

enacted a law providing optional segregation of elementary 

schools, that is for the first six grades, 1n cities over 

15,000. The act was amended in 1905 to provide for separate 

high schools for whites and Negroes in Kansas City, Kansas, 

although segregation was forbidden in all other high schools 

and junior high schools. This law remained in effect until 

the Supreme Court decision of 1954. By 1951, nine of the 

twelve Kansas cities authorized to have segregation in 

elementary schools still retained it. Topeka was one of 

those which was still segregated. Wichita had already 

abandoned segregation, Pittsburg gave it up two years be-

fore the Brown trial, and in 1952, Lawrence was in the 

process of abandoning public school segregation.32 

32nerbert Hill and Jack Greenberg, Citizens' Guide 
Desegregation (Boston, 1955), p. 79. 
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Segregation existed, however, in Kansas restaurants, 

hotels and other places of public accommodation, although 

state law outlawed it at the state university and forbade 

city planning commissions to discriminate on racial 

grounds. Discrimination in employment for the state was 

also forbidden. Interestingly enough, discrimination in 

places of entertainment and on public transportation was a 

misdemeanor punishable by fines.33 

It was in this setting that Oliver Brown and twelve 

other Negro parents of Topeka brought suit to enjoin en-

forcement of the state law permitting segregation in the 

elementary schools. Linda Carol Brown, forbidden to attend 

the white elementary school five blocks from her home, 

walked through busy railroad yards to a school bus which 

took her to a Negro school twenty-one blocks distant.34 

En route to the bus, Linda Carol had to cross busy 

thoroughrares which lacked such safety precautions as 

stoplights or stop signs. 

Testimony during the trial indicated that education-

al facilities of the white and Negro schools were substan-

tially equal. Curricula, courses of study, and qualifica-

tions of the teachers were "comparable," though obviously 

buildings erected and refurbished at different times could 

not be completely equal. Furthermore, since there were 

.33Ibid., p. 80. 

34Topeka Transcript, p. 92. 
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only four Nebro schools in contrast with eighteen white 

schools in the Topeka School District, black children in 

sonie instances were required to travel great distances. 

To compensate for this inconvenience, the school district 

furnished free bus transportation for the Negro children, 

although no such service was furnished white children. 

There was, however, an admitted difference in the number 

of library books in white and Negro schools which the 

School Board explained was the result of private book do-

nations by white parents. 

Although some time was spent during the trial on 

a discussion of the equality of the two school systems, the 

major part of the testimony related to the issue of segre-

gation per~- Social science witnesses for the plaintiffs 

argued that separate schools placed the stigma of inferi-

ority on the minority race.35 Dr. Hugh Speer, at that time 

Dean of the School of Education, Kansas City University, 

testified that the total school experience, including segre-

gation, was more significant than the sum of its parts--

the buildings, curricula, books and teachers. 

One of the most effective witnesses for the plain-

tiffs was Dr. Louisa Holt, professor of social psychology 

at the University of Kansas, who stated that a sense of 

inferiority always affected motivation for learning. 

Phrases from her testimony were repeated in the opinion of 

35~~, pp. 117-187. 
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the district court as well as by Chief Justice Warren or 

the Unitod States Supreme Court in his 1954 opinion. In 

discussine tho advorae affocts of en1:orced legal segre-

gation of the races she stated: 

The fact that it is enforced, that it is loeal, I 
think, has mo1,e importance than the mere fo.c t of segre-
gation by itself does because this gives lccal and 
dfficial sanction to a policy which inevitably is 
interpreted by both white people and by Negroes as 
denotinr; the inferiority of the Nee;ro group. Were it 
not for the sense that one group is inferior to the 
other, there would be no basis, and I am not r,ranting 
that this is a rational basis, for such segregation.36 

Dr. Holt added that the trauma of attending a segregated 

school after the pre-school years of free play with others 

of different skin color, is one that occurs early and the 

earlier a trauma occurs, the more far-reaching its effects. 

The school authorities as defendants, introduced 

only three witnesses, a school bus driver, the clerk or the 

Board of Education, and the Topeka Superintendent or Schools. 

The Superintendent emphasized that it was not up to the 

public school system to dictate the social customs or the 

people. He said that there was no evidence that a majority 

of the public desired a change in the segregated structure~7 

The defense spent considerable time in cross-examination ot 
the social science witnesses, indicating that they were 

merely expressing opinions unrelated to the actual facts 

36~., PP• 169-170. 
37~., P• 207. 
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of the Topeka situation. Nevertheless the nature or expert 

testimony in courts of law is such that under certain cir-

cum~tances once expertise is established, opinion evidence 

is admissable. 

The two major arewncnts of the plaintiffs were: (1) 

the State had no authority to make any classification based 

on race and color alone; and (2) the trend of the law since 

the 1938 Missouri law school case of Nissouri ex rel Gaines 

~- Canada was that rights under the Fourteenth Amendment 

were individual rights, "pars onal and present," which could 

not indefinitely be postponed. Tho Oklahoma and Texas 

graduate school cases in 1950 were also relied on as 

whittling away the "separate but equal" doctrine.38 

The defense denied the initial charges of inequali-

ties and relied on the fact that the Supreme Court had, 

so rar, expressly refused to overrule the Plessy doctrine 

of "separate but equal." They pointed out that the recent 

graduate and law school cases were limited to higher level 

education which should be distinguished from public school 

education. Finally the defense argued that public educa-

tion fell within the scope of the police power of a state 

to provide for the public welfare. 

3811issouri rel Gaines !.• Canada, 305 U. S. 337 
{ 1938). XcLaurin v. OKI'a'noma ~ta te Regents, 339 U .s. 637 
(1950). Sweatt !_.-Painter, 339 U.S. 629 (1950). 



51 
The district court decided that segregation~~ 

was not unconstitutional. Furthermore the court held that 

it was bound by past decisions of the Supreme Court which 

had not yet overruled the "separate but equal" holding. 

The court, however, made a most interesting finding of ract. 

After noting that there were no material differences in 

physical facillties, qualifications of teachers, and courses 

of study, the court significantly said: 

Segregation of white and colored children in public 
schools has a detrimental effect upon the colored 
children. The impact in greater when it has the 
sanction of the law; for the policy of separatin5 the 
races is usually interpreted as denotinG the inferior-
ity of the Heero group. A sense of inferiority affects 
the motivation of a child to learn. Segregation with 
the sanction of the law therefore, has a tendency to 
retard the educational and mental development of Negro 
children and to deprive them of the benafits they would 
receive in a racially integrated school system.39 

This was 180° from the Plessy decision, when the 

majority opinion held that segregation in no way stamped 

the Negroes with the badge of inferiority or if it did so, 

it was only in their own minds. It was also interesting to 

note that the following year the Delaware Chancery Court 

madea similar finding about the detrimental effect of segre-

gation on the Negro school children. These holdings seemed 

to augur eventual victory for the Negroes, yet in reality 

they still had formidable legal obstacles to overcome, as 

well as widespread public resistance in and outside the 

South. 

39Topeka Transcript, pp. 245-246. 
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About the same time in the spring of 1951 that the 

Brown case was being heard in Topeka, a group of Negro 

students in a poverty-stricken rural area of Virginia went 

on strike, protesting generally bad conditions in their 

high school. These actions eventually led to the case of 

Davis v. County School Board of Prince Edward County, Va. 40 

The school was located in Prince Edward County, one of the 

poorest counties in the state where approximately half of 

the county's 15,000 population was Negro. Part of the 

problem ·was that within the previoL:.s decade there had been 

a great upsurge in Negro enrollment in the public schools. 

Although there had been twice as many white high school 

students as Negroes in 1941, by 1952 there were more Nec;ro 

students than white.41 Since there was no building construc-

tion immediately afte:r- World War II, two temporary buildings 

had been erected in 1947. By 1949 an overall school 

building plan was adopted, giving first priority to a new 

Negro high school. Yet construction of a suitable Negro 

high school out of current funds was beyond the financial 

ability of the county. Two possibilities existed. The 

first was a loan from the State Literary Fund, devoted to 

school purposes; the second was a bond issue approved by 

40oavis v. County School Board of ?rince Ed~•rard 
County, 103 Fed.-Supp. 337 (1552). 

41Transcript of Record, Suprene Court of the United 
States, Octooer Tern:, --r-952, :-,o. 4. Davis y_. County School 
Board of Prince Ed:-rard County, p. 4. Hereinafter re1 erred 
to as Vir~inia Transcriot. 
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the vo to19 s. Howover, these possibilities were st ill in 

the planning stage. 

The existing Negro hi~h school had one permanent 

brick building and three temporary one-story frame buildings, 

covered with tarpaper and heated by coal stoves. The state 

had invested ~~131, 000 in the Noton High School for Negroes 

compared to ~487,000 in the new white high school. $18.75 
worth of equipment was provided every Negro high school 

student in comparison w.ith ~53.07 per white student, yet it 

was admitted that in many particulars the Negro high school 

was superior to the inferior of the two white high schools 

or the county.42 The two white high schools had a total 

of 384 pupils in comparison with 451 students at the one 

high school for Negroes. Specifically, the Negro high 

school lacked a gymnasium, showers, dressing rooms, cafe-

teria, teache~s• rest rooms, infirmary, a private office 

for the principal, and an industrial-arts shop; in addition 

its science facilities and equipment were extremely in-

adequate. There were also significant differences in cur-

riculum. Although the two white high schools taught 

physics, world history, Latin, advanced typing and steno-

graphy, wood, metal and machine shop work and drawing, Motm 

High School for Negroes taught none of these subjects. 

Negro school buses were often inferior hand-me-downs from 

the white schools. Not surprisingly the Negro high school 

and the one inferior white high school lacked regional 

42Ibid., PP• 59, 118. 
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accreditation, whereas the other white high school was ac-

credited by tho Southern Association of Secondary Schools 

and Colleges.43 Likewise the Neero high school lacked a 

National Honor Society, an organization devoted to st:1mu-

lating high scholastic achievement. 

Over a period of years, Negro students and their 

parents had made many complaints without obtaining anything 

more than promises of future action.44 By the spring of 

1951, unable to contain their impatience any longer, the 

students struck for two weeks until the School Board and 

Superintendent gave them a definite promise of relief. 

During the strike, two lawyers, Oliver Hill from Richmond 

and Spottswood Robinson III from the NAACP Legal Department, 

were invited to a meeting of students and parents. Al-

though they attended with the intent of convincing the 

children to return to school, the attorneys were persuaded 

by the students to take the case and file suit against the 

school board. Robinson said later that he could not refuse 

the case when confronted by angry and hurt parents with 

their legitimate grievances.45 Suit was finally brought 

in the name of more than one hundred pupils of Moton High 

School and the case came on for trial before a three-man 

federal district court in Richmond, Virginia. The trial 

was the most lengthy of all the four state school segr~t:ial. 

43~., pp. 118-119. 

¼Hill and Greenberg, p. 83. 
45Ib1d., p. 64. 



55 
casos, lastinb :five days from Pebruary 25th through 29th, 

1952. It was also the only case in which the school authoI'-

ities introduced their own social science witnesses and 

evidence to rebut that of the Negroes. 

As in the South Carolina case, there were two issues 

here: (1) the inferiority of educational facilities for 

the Negro students; and (2} the unconstitutionality of 

segregation in itself. Plaintiff's introduced a great deal 

or evidence regarding the physical inequalities. A series 

or witnesses including the Superintendent of Schools, a 

professor of education and the principal of the Negro high 

school offered reports and testimony to that effect. Re-

garding segregation per~ the plaintilfs developed the two 

major themes of the incongruity of segregation with demo-

cratic values and the psychological harm resulting from 

separation of the races. 

The state authorities introduced twelve witnesses 

including the President of the University of Virginia, the 

chairman of the Department of psychology at Columbia Uni-

versity, the Superintendent of Schools, a private architect 

who had prepared plans for construction of the proposed 

Negro school, the President of the Farmville Hanufacturing 

Company and School Board member, several officers from the 

State Of:fice of Education, the Dean of Education at the 

University of Virginia, a retired clinical psychologist, 

the President of Longview College--a small Virginia college 

tor white students--and a Richmond psychiatrist. The 
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psychiatrist testified that the abrupt tern~ination of 

segregation would make for some very vicious and subtle 

forms of discrimination. He also gave his opinion that 

the greatest problem in elimination of segregation would 

occur at the junior and senior high school levels.46 Al-

though he testified that segregation, whether legal or 

voluntary, was adverse to healthy personality development, 

he believed that elimination of official segregation would 

not in itself change long established personality defects. 

In a word, what harm had been done would not be corrected 

over-night or perhaps for a long time. 

One of the leading witnesses for the defense was 

Dr. Henry E. Garrett, Professor of Psychology, Chairman of 

the Psychology Department at Columbia University, and former 

teacher of the major psychologist for the plaintiffs, Dr. 

Kenneth Clark. Dr. Garrett, a former Virginian, testified 

that under local conditions, a segregated school system was 

best for the present. Interestingly enough, Dr. Garrett 

expressed the opinion that psychology probably had not 

reached the point where it could truly measure the irepact 

of segregation on personality. He stated that mere separa-

tion of the races did not seem to be in itself discrimina-

tory, nor did racial segregation necessarily leave a 

stigma..47 

46virginia Transcript, P• 524. 
47Ibid., pp. 101-i02. 
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The defense also introduced the County Superintend-

ent 0£ Education who testified that prejudice was mostly 

developed in the home, as well as through community customs, 

habits, and traditions, implying that goverrunental action--

legislative or judicial--was of little avail. For example, 

Virginians had been traditionally hostile to froe public 

schools, £or white or colored children, up to the 1930•s. 

Yet by the 1950•s Virginia was committed to public educa-

tion. Desegregation would, in his opinion, lead to de-

creased support for public schools and fewer job opportuni-

ties for Negro teachers. Finally, he differentiated between 

segregation on the college level or above from that on the 

elementary·and high school level, basing his argument on 

the premise that the younger, more flexible and easily 

influenced child would in some undefined way be harmed by 

integration whereas the older student would not. The real 

reason of course was emotional--tbat "the feeling of the 

people, and the customs and habits and traditions are such 

that I still come back to my original point that it would 

be a mistake to break segregation at this time. 1148 He 

stated that the people of Virginia were in no way prepared 

for a drastic change. "You cannot legislate custom, nor 

can you legislate beliefs and feelings o:f individuals. 1149 

On the local level, he said, desegregation would be a 

48Ibid., P• 443. 
49Ibid., P• 4li4. 
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catastrophe if appliod immediatoly. On a state-wide basis 

he did not think that the paoplo or Vireinia would sub-

scribe to large appropriations for desegregated schools. 

Such a situation would certainly result 1n increased privat-e 

schools, so that the poorer people, both white and Negro, 

would suffer educational hardships. This is exactly what 

did happen after the 1955 decision of the Supreme Court 

when numerous private schools were formed in Virginia. 

In 1951 the Negro population comprised 22.2% or 

Virginia's J.8 million people, while the school ratio was 

74-3% white and 25.7% Negro. Costs for a dual school 

system followed closely the population ratio. Although 

this was expensive in tax dollars, the defense insisted 

the people of Virginia were willing to pay.50 

The defense had four major arguments: (1) the United 

States Constitution did not require precipitate action, the 

State of Virginia was in the middle of a building program 

for Negroes, and the new Negro high school in Prince Edward 

County would be ready by September of 1952; (2) segregation 

did not of itself offend the Constitution because the 

Congress which submitted the Fourteenth Amendm~nt had simul-

taneously voted funds for segregated schools in the District 

of Columbia; (3) legislative classifications (here refer-

ring to race) measured against the "equal protection of the 

laws" standard were not to be considered in a vacuum but 

50nrief for Ap!ellees. Supreme Court of the United 
States, October Term, 952, No. 191, Davis v. County School 
Board of Prince Edward County, pp. 17-18. 1Iereinaf'ter 
called Virginia Brief. 
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as practical matters; and (4) segregation must be viewed 

in the light of Virginia history., which had long recognized 

racial differences and established segregation in certain 

areas to prevent violence and reduce resentment. 

The strong emotions evident in the trial were 

never :far :Crom the surface. At one point a Negro witness 

replied to a question about Negro pride by saying, "Let•s 

stop all of this old bunk regarding white pride and race 

and Negro pride and race. Negroes are also proud of being 

Americans. I want the rights and respect that any other 

American gets anywhere else he goes. 1151 Racial prejudice 

and feelings of white superiority were evident in the 

answ~rs of some state witnesses and in one attorney for the 

defendants. The attorney questioned one of the witnesses 

about his Jewish background, as if that explained his 

testimony. This same attorney also made thinly veiled 

allusions to the influence of Connnunism on the plaint1£fs 

and accused the NAACP of fomenting racial strife while 

stilTing·. up litigation.52 Defense counsel was also 

noticeably sarcastic about the social science testimony, 

doubting whether it was scientific. 

The first major ruling of the trial court was to 

equalize school facilities for the Negroes. The County 

5lrbid., P• 19. 
52v1rginia Transcript, p. 329. 
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School Board was ordered to pursue 11with dilie;ence and 

dispatch" its already-begun building project, while cur-

riculwn, buses, and other facilities were to be equalized. 

The second major holding was a serious defeat for the 

Negroes. The court declared that segrogated education was 

constitutional and not violative of the Fourteenth Amend-

ment. Legal support for this position was found in the 

recent South Carolina segregation case upholding the state 

sesregation laws.53 The court also found support in the 

state police power, which included regulation of public 

schools. Aware of the vulnerability of racial classifica-

tions the court held: 

It indisputably appears from the evidence that the 
separation provision rests neither upon prejudice, nor 
caprice, nor upon any other measureless £oundation. 
Rather the proof is that it declares one of the ways 
of life in Virginia. Separation of white and colored 
children in the public schools of Virginia has for 
generations been a part of the mores or her people .• 
The school laws chronicle separation as an unbroken 
usage in Virginia for more than eighty years.54 

• • 

In a word, the court was saying that racial classification ... 

for public schools was reasonable as based on substance in 

fact and therefore not a question for the court to adjudge. 

The court also noted that, "The importance of the school 

separation clause to the people of the state is signalized 

by the fact that it is the only racial segregation directicn 

contained in the Constitution of Virginia."55 It was thus 

5.3rbid., P• 285. 
S4rbid., P• 287. 
S51bid., P• 320. 
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apparent that the relation of the races in the public 

schools was a matter of special importance. Intorming-

ling in other areas, yes, but the school room occupied a 

unique place in the hearts of Virginians. 

The third major finding was that separate education 

did not constitute discrimination or social despotism. The 

court stated that segregation, whatever its demerits in 

theory, in practice actually gave greater opportunities tor 

the Negroes. The employment of Negro teachers, and the 

increasing improvement of Negro schools was noted: "• .• 

it was shown that in twenty-nine of the one hundred counties 

in Virginia, the schools and facilities for the colored 

are equal to the white schools, in seventeen more they are 

now superior, and upon c~ompletion of work authorized or 

in progress, another five will be superior. 1156 

In answer to the plaintiff's charge that segrega-

tion of the races stigmatized the Negro as inferior., the 

court .£ ound " • . • no hurt nor harm to either race. This 

ends our inquiry. It is not for us to adjudge the policy 

as right or wrong--that, the Commonwealth of Virginia shall 

determine for itself. 1157 
Since each.side had introduced social scientists, 

the court decided that neither side overbalanced the other. 

Thlls the Negroes got only half a loaf, and in fact not the 

critical determination that they were seeking--namely a 

recognition of their equality and an end to the stigma of 
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rac:i_al sec;regation. It would seem doubtful that a Southern 

court could find otherwise, yet the decision in the next 

case occurrinG in the border state of Delaware was to bring 

vict.ory to the Negroes in their battle for desegregation. 

In March, 1952, within a month afte~ the Virginia 

trial, two cases arose in Delaware which were ultimately 

consolidated for trial and decision in the opinion lmown as 

Belton v. Gebhart.58 One case arose in Hockessin, a small 

community south of Wilmington, Delaware, where Hrs. Sarah 

Bulah soueht school-bus transportation for her seven-year 

old daughter, Shirley Barbara. Every morning the bus passed 

the Bulah's house en route to one of the best equipped 

elementary schools for white children in the state. Be-

cause of state segregation laws, I-'.Lrs . Bulah was compelled 

to drive her daughter several miles distant to the Negro 

school. The necessity to drive her daughter to school 

was an additional hardship in that it prevented Mrs .. Bulah 

from holding a day-time job. The mother's request for bus 

transportation for her daughter was refused because the 

Board of Education did not furnish bus transportation for 

the Negroes, only for the white pupils. 

In addition to th~ transportation problem, the 

Negro elementary school was admittedly inferior to the 

white school. It was a "B" school whereas the white school 

was graded "A." Disparities existed in allocation of 

public runds, condition of the building and site, physical 

58Gobhart v. Belton, Del. Ch. 91 A2d 137 (1952). 
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faci:ti.ties and equipment, anci the formal preparation and 

rating of the teachers. Furthermore there were inequalities 

in the two systems in maintainance of the buildings, land-

scapine and in medical supplies and equipment. 

The second Delaware case was brought by Ethel 

Louise Belton and other Negro high school students in 

Claymont, a suburb north of Wilmington. Miss Belton had 

to take a two-hour daily round trip, on transportation se-

cured by herself, to the Negro high school in Wilmington, 

passing a white high school within one and a half miles of 

her home. Voluminous testimony was introduced showing the 

inferiority of the Negro high school in terms of buildings, 

site, budgets, teacher preparation, teaching loa~ and 

health services. It was also established that the Negro 

-high school lacked a football, baseball, and hockey field 

as well as other regulation playing grounds. It was ne-

cessary to conduct physical education classes at a YNCA, 

three and a half blocks from the school. The vocational 

and commercial courses, housed in a very dilapidated auxili-

ary building, were nine blocks from the main structure. 

Testimony by the plaintiff brought out the inconvenience 

and additional time required to take stenographic classes 

in the annex. In contrast, the white high school was 

housed in one building.59 

59Brief for Petitioners (School Board), Supreme 
Court of the United States, October Term, No. 5, P• 6. 
Gebhart~• Belton. 
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Althoueh the Negroes introduced thirteen expert 

witne=--~ses in the fields of psychiatry, psychology, anthro-

pology, sociology and education, the school authorities 

made no efi'ort to refute the social science testimony with 

witnesses of their own. They introduced only school offic-

ials who testified as to state educational policies. 

The plaintiffs had three major arguments: (1) the 

two school systems were unequal and the inequalities were 

not being corrected within a reasonable time. Although 

some or the building program was underway, the major part 

was merely in the planning stage and, "To postpone relief 

is to deny relief; 11 60 (2) classification based on race or 

color was arbitrary, unreasonable, invalid, and violated 

the equal protection clause of the Fourteenth Amendment. 

To sustain this argument, the plaintiffs presented test-

imony by a Columbia University psychology professor that 

there were no racial differences in inborn intellectual 

capacity. They pointed out, as they had done in other 

states, that the Supreme Court already had condenmed class~ 

fications of students on the basis of race--in the Texas 

and Oklahoma graduate school cases. They noted that col-

leges were unsegregated in Dela.ware. Furthermore, they 

rejected the idea that there was a difference in segre-

gation at the college level and lower levels. They argued 

that to segregate at the elementary and high school level 

60Replz Brief of Respondents, Supreme Court of the 
United States, October Term, 1952, p. 4. Gebhart v. Belton 
(the Negro plaintii'rs in the lower court). -
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wouJ.1 impair the quality or preparation for the unsegregated 

stat;) collce;o; 61 and {3) state-enforced racial segrecation 

in.fLicted grievous mental injury on the Negro children. 

For their part, the school authorities did not deny 

that the two school systems were unequal but they claimed 

that the Fourteenth Amendment did not require immediate 

action on admission of Negroes to the white schools. They 

pointed out that the inequalities were beine remedied and 

that the schools could be made substantially equal by the 

fall term of 1953. They suggested that a court order 

equalizing facilities within a reasonable time was the 

proper ruling. Nost important, they claimed that the Hegro 

schools could be equalized even though segregated. Factors 

present on the graduate level such as need for specializa-

tion, distinction of the alwnni, size of the student body, 

and opportunity for mingling with other students pursuing 

the same profession need not be considered on the elementary 

and secondary levels. They also denied that segregated 

schools violated the equal protection clause of the Four-

teenth Amendment and raised an argument frequently heard 

even after the final decision in the segregation cases. 

This was the assertion that the "well established and 

settled interpretation of the Fourteenth Amendment should 

not be overthrown by the testimony of educators, psycholo-

gists, sociologists, and anthropologists, which ••. was 
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impr:)cise and uncertain and bud led to conflictinc; find-

inr;s of fact in the Kansas and Virg-inia ca::; es." 62 

Finally, the dofenso argued that racial clasaifi-

cati0ns were reasonable, based on experience, and not 

arbitrary. While there were some bad psycholoeical re-

:Jults of enforced secregation, soparation of tho racen was 

the only way to prevent more serious trouble due to incom-

patibility of the white and Nec;ro cultures and lone; estab-

lished attitudes. They pointed out that even the plainti.f!s' 

witnesses, experts in anthropology and education, testified 

that the elimination of segregation would involve delicate 

factors resulting rrom differences in the attitudes and 

mores of the races. In conclusion, the defense pleaded 

for a general community-wide program in the community aimed 

at elimination of segregation. Time, patience, and educa-

tion were the recurring pleas of the South. 

Although the trials in the other states were con-

ducted in federal district courts, the Delaware case was 

heard during the spring of 1952 in a court of Chancery, 

presided over by a single Equity judge. For the first time 

the Negroes won their case in the initia~ hearing. Chancel-

lor Collins J. Seitz ordered innnediate admission of the 

Negro plaintiffs to the previously all-white schools be-

cause of the inequality of physical plants. He did not 

rule, however, that segregation in itself created inequality. 

62 Brief for Petitioners, p. 10 (see r.n. 59). 
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Although he expressed his personal belief that the 

"sepa-r·ate but equal" doctrine in education should be re-

jected., he added, 

• by implication, the Supreme Court of the United 
States has said a separate but equal test can be ap-
plied, at least below the college level. This Court 
dc;;Js not believe such an implication is justified under 
the evidence. Nevertheless, I do not believe a lower 
qourt can reject a principle of United States constitu-
tional law which has been adopted by fair i111plication 
by the highest court of the land. I believe the "sepa-
rate but equal" doctrine should be rejected but r

6
also 

believe its rejection must come from that Court." 3 
The Court did add a postscript, saying that if at some 

future time, defendants could demonstrate that all the in-

equalities had been removed, then the school authorities 

had the option of coming to Court again--preswnably a 

glimmer of hope for the segregationists. 

The second finding of fact by the Court was that 

segregation caused serious psychological harm to the Negro 

child. Quite apparently the Chancellor had been impressed 

by the social science evidence. In his opinion he commented 

that, "One of America's foremost psychiatrists testified 

that state-imposed school segregation produces in Negro 

children an unsolvable conflict which seriously interferes 

with the mental health of such children. 1164 Although he 

conceded that these results were not caused by school 

segregation alone, the Chancellor added that such segre-

gation was continuous, "clear cut," and gave legal sanction 

--------- -------------------63Belton v. Gebhart, Del. Ch. 91 2d 137 (1952). 
64rbid. -
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to racial differences. The results of such policy led to 

"lack of interest, extensive absenteeism, mental distur-

banr~os, etc. 1165 He also held that such arcwnents that 

the State might not be "ready'for non-segregated education 

or that social problems could not be solved with legal 

forca could not be used to defeat a constitutional principle. 

Five months later in the fall of 1952, the Supreme 

Court of Delaware affirmed the decision of the Court of 

Chancery. The three-man appellate court made its own in-

vestigation of the two school systems and also found that 

substantial inequalities existed. The Court then upheld 

the lower court ruling for :iJ'nmediate relief. However, the 

Court indicated that the defendants might at some future 

date apply for a modification of the desegregation order 

if' the inequalities were removed. Of interest to the count-

less other Negro students in Delaware who were not party to 

the suit, the appellate court noted that each case (.the 

two Delaware suits) was a "so-called spurious class suit" 

brought for the benefit of plaintiffs "and others similar-

ly situ.ated. 1166 This was judicial aclmowledgment of the 

Wide applicability of the decision. 

The District of Colurbia case, Spottswood ~• Bolling, 

differed in several material respects from those in the 

four state trials. First, the federal government regulated 

66Belton v. Gebhart, 87 A 2d 862, (1952). 
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the ~chool systen in the District rather than a state gov-

ern-r:tent. Because of this, counsel had to rely on the "due 

proc::;ss" clause of the Fifth Amendment, instead or the 

Fourteenth Amendli10nt, the legal roundation for the state 

cases. In addition the District laws had never explicitly 

required segregation or the races although Congress had 

always provided for separate schools in appropriation bills. 

Furthermore there was no allegation of inferior facilities 

since the Negro and white school systems were considered 

substantially equal. Finally the District case ~-;as never 

heard in a trial court. The United States District Court 

for the District of Columbia had dismissed the complaint. 

While it was still pending before the United States Court 

of Appeals, the Supreme Court of the United States in the 

fall of 1952 invited the parties to appear along with the 

litigants from the four states in hearings before the 

Supreme Court. The High Court thus hoped to dispose or 

all the cases at once. Interestingly enough, this was 

the only one of the five cases not directly sponsored by 

the NAACP, although the District of Columbia lawyers were 

members of the Association's National Legal Committee. 67 

This was more of a nominal than actual difference since 

legal counsel for the Negroes in all the cases met for 

consultation and joint planning. 

The District of Columbia case originated when 

67Hill and Greenberg, P• 86. 



70 

• ··-ottswood Thomas Bolline, a Negro boy, and others had .... ; 

~ttliod unsuccessfully for admission to the brand-new all-

-.J!°:!.te Sousa Junior High School in Washington, D. c. Public 

,c~ool education for Negroes in the District had always 

t-0cn segregated ever since the Civil L-lar when free public 

~duca.tion for Negroes was first introduced. Prior to that 

time, there had been private schools with racially mixed 

clnsses. The first school solely tor colored children was 

oponed in 1862 1n the basement of a private church. By 

1865, private philanthropy had established the first 

public school for Negroes. 68 Numerous appropriation bills 

passed Congress during the following years, all implicitly 

acknowledging the dual srstem. Even during the same term 

or the debates on the Fourteenth Amendment, Congress voted 

on legislation setting up separate school buildings in the 

District. 

Racial segregation was also established in almost 

all other areas of' lite in the District--in hotels, rest-

aurants, most places o~ public accommodations, and even in 

aor.ia f'acilities operated by the -government.69 However by 

the l1tn.e the school aegregati.on cases reached the Sup~eme 

Court 1n tho tall or 1952, leGal or ·r~rmal segrogation 1n 
tho District was lessening. The outstanding example ot 

rorma1 segregation 1n the District was in the public schools. 

P• as. 
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Seo·•ecation had been abandoned in such formerly all-white 

professional groups as the District of Columbia I1edical 

Society, the American Institute of Architects, and the 

American Association of University Women. The United States 

gover·nment had prohibited segregation in employment. The 

National Capital HousinB Authority had forbidden segrega-

tion in the new projects. This, of course, resulted in 

the inevitable white exodus to the suburbs and solid black 

housing areas within the District proper. All Catholic and 

most private and parochial schools had been desegregated. 

By 1951 theaters, concert and lecture halls, most motion 

picture houses, and the teachers' union no longer excluded 

Negroes. Some churches had integrated congregations. A 

breakthrough was made in restaurants which in 1953 admitted 

Negroes following the case of District of Columbia~• John 

~- Thompson Restaurant Company. 70 In this case the Supreme 

Court upheld an old unrepealed 1873 civil-rights law pro-

hibiting discrimination in places of public accommodation. 

Counsel for the Negro plaintiffs developed three 

main arguments in their brief for the Supreme Court: (1) 

the District school laws did not explicitly require segre-

gation; (2) the Court should read the District school laws 

as 1£ they contained a requirement that schools be non-

segregated. This interpretation rested on the fact that 

courts should always interpret statutes in a manner which 

70o1strict of Columbia v. John R. Thompson Restau-
rant, 346 u .s. Ioo TI'953). - -
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will avoid the need to answer serious constitutional 

questions. However if the Court would not so read the 

statu.-te, then it would have to face the question: Does 

sesr0Gntion in the District's schools deny liberty as e;uar-

anteed by the due process of law clause in the Fifth Amend-

ment1 and (3) race was an unreasonable classification, 

unrelated to any proper legislative purpose, and conse-

quently a denial of due process. 71 The issue in the 

District of Columbia case was clearly that segregat1on in 

itsel.f was unconstitutional since there was no allegation 

that the Negro schools were inferior. 

Thus the scene was set for the legal battle before 

the Supreme Court in the fall of 1952. However, to ap-

preciate properly the legal questions involved it is nece-

ssary to look at the historical foundation of the state 

cases, namely the "equal protection of the laws" clause of 

the Fourteenth Amendment. The following chapter wiil 

thererore examine the historical background and the varying 

interpretations 0£ the Fourteenth Amendment. 

71{111 and Greenberg, P• 86. 



CHAPTER III 

THE P OURTEEUTH Ai·iEHDHEi1T 

The elastic language of the Constitution provides 

endl~ss dobate on interpretation, and the Fourteenth Amer.d-

ment is no exception to this debate. Did the requirement 

of "equal protection of the lm-rs" from section one of the 

Amendlnent prohibit racial segregation in the public 

schools? The Negroes said "yes," the school boards said 
11no," and the Court ultimately sa5.d that the historical 

evidence was "inconclusive." However,after the initial 

round of written briefs and oral arguments on the facts 

and the law of the cases, the Supreme Court decided that 

a :rinal determination rested on the zncaning of the Four-

teenth Amendment. Consequ.ently the Collrt prepa1'ed a series 

or questions on the purposes of the Amendment and the 

powers of Congress and the judiciary to handle proble~~ 

arising under it. The Court wished to lmow whether either 

the :rramers or ratifiers of the Amendment intended that it 

Would abolish public school se5regation or whether they 

understood that a future Congress. or Court might do so?1 

AccordinGlY in the fall of 1953, the parties submitted ad-

ditional briefs and were once a.sain heard in oral argument 

lrnteroedia te Crder or th3 Suprer~e Co~rt, 345 t:. S. 
972 (1953). ---- -
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on these questions. This chapter will examine briefly 

the historical background and various interpretations of' 

the Fiourteenth Amendment by the litie;ants, legal scholars, 

political scientists, and historians. 

In order to properly understand the purpose of 

the Amendment, it must be viewed in the context or the 

struecle between Congress and President Andrew Johnson over 

reconstruction of the Southern states. Both politics and 

principles were involved. 2 Briefly, Johnson favored a 

quick return of the Southern states to the Union, generous 

amnesty provisions, and control of the racial situation in 

the hands or white Southerners. Ile also believed that as 

Commander-in-Chief of the armed forces, he possessed all 

the power needed to institute a plan or reconstruction, 

significantly without any provision for Negro suffrage. 

Congress on the other hand had no intention of letting the 

South off so lightly. Even conservative Republicans were 

fearful that northern and southern Democrats would unite 

and deprive the Union of the fruits of victory._ 1-!oreover 

the Radical Republicans were determined to elevate the 

Negro to a more equal status. 

Passage or the Black Codes by the restored Southern 

state governments confirmed the Radicals• worst fears about 

the plight or the Negro. These statutes, in the tradition 

of the Southern caste system, were partially in response 

2tawanda and Jolm M. Cox, Politics, Principles,~ 
Prejudice, 1865-1866 (New York, 1963), passim. 
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to a situation of temporary anarchy which followed the 

collapse of the old discipline in 1865, producing a state 

of nenr hysteria among Southe~n white people. Fear of 

black insurrection, revenge, and a belief that the Negroes 

would not work without compulsion contributed to this mood. 

Largo numbers o~ temporarily uprooted and unemployed :freed-

men roamed the highways, congregated in towns, or joined 

the federal militia.3 

The Black Codes, although varying from state to 

state, in general severely limited the civil rights of the 

ex-slaves. Almost uniformly they denied the Negro the 

privilege of sitting on juries and usually rejected black 

test1nony in cases involving a white defendant. Among the 

codes highly criticized in the lforth were those requiring 

labor contracts to be in writing, any infraction of which 

by the Negroes resulted in loss of wages. There were also 

stifr apprenticeship laws for young Negroes under eighteen, 

large fines for vagrancy which ii' not paid were collected 

by selling the services of the ofi'ender, and laws prohibit-

ing Negroes :from carrying firearms, making seditious 

speeches, selling liquor, or preaching without a license.4 

In addition racial segregation was practicea. on railroads, 

in schools, jails, hospitals, asylums, churches, military 

3c. Van Wooduard, The St1~ana.e Career of Jj_m Crow 
(New York, 1955), pp. 22-23- - -- ---

4Jo1'.n Hope Franklin, Reconstruction: After the 
Civil Har (Chic~go, 1S61), pp~d-49. 
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life, and in most public institutions . .5 

Resentment against the President's efforts to 

carry through his plan of reconstruction and anger at the 

Black Codes which seemed to the Radical Republicans a 

conscious effort to retain a.Lavery led Congress to create 

its own plan or reconstruction. A Joint Committee on Re-

construction, consisting of six senators and nine repre-

sentatives, proposed and Congress passed over presidential 

vetoes, a Civil Rights Bill and a bill to continue the 

Freedmen's Bureau. The Civil Rights Act declared the Negro 

to be a citizen and gave him the same civil rights as were 

enjoyed by the whites. By the summer or 1866 the Joint 

Committee on Reconstruction was ready with a congressional 

substitute for the President's plan of reconstruction. 

Its recommendations with slight modifications were incorpo-

rated in the Fourteenth Amendment. 6 

This plan included guarantees of the rights of the 

freedmen and provisions tor representation of the ex-Con-

federate states 1n Congress. Section one of the Fourteenth 

Amendment as finally passed defined American citizenship 

and the rights attaching thereto. This section will 

shortly be discussed in more detail. Section two offered 

a new formula of representation, eliminating the mixed basis 

5woodward, p. 24. 
6J. G. Randall and David Donald, The Civil War and 

Reconstruction Second Edition (Boston, 19b1T,pp. 580-581. 
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(the three-fifths ratio for slaves) which the ori6inal 

constitution prescribed. States which denied Negroes the 

right to vote were to have their representation in the 

lower House of Congress reduced proportionately. Section 

three repudiated presidential pardon of former Confederate 

civilian or military officials for a system of Congressional 

pardon. Section four affirmed Union debts incurred during 

the Civil War and repudiated Confederate debts. Section 

five established Congressional power to enforce the Four-

teenth Amendment. Essentially the Amendment was a compro-

mise between moderate and radical Republican desires, not 

entirely satisfactory to either faction but ambiguous 

enough to permit each to support it. 7 

Since section one became the basis of the Negroes• 

claim in the school segregation cases, it deserves careful 

attention. First, this section defined citizenship as 

belonging to all persons born or naturalized in the United 

States. Such persons, obviously including Negroes, were 

deemed citizens of the United States and of their state 

of residence. Second, the section prohibited a state from 

abridging the privileges and innnunities of citizens of the 

United States, depriving any person of life, liberty, or 

property, without due process of law, or denying any person 

the equal protection or the laws. The ambiguity or these 

phrases was intentional inasmuch as in the minds or most 

7Ibid., pp. 581-584. 
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of the framers and supporters of the Amendment, the "equal 

protection" clause was "meant to apply neither to jury 

service, nor suffrage, nor anti-miscegenation statutes, 

nor segregation. 118 

The direct antecedent of the "equal protection or 

the laws" phrase came from the section on civil rights in 

the 1866 Civil Rights Act. In this Act, civil rights 

meant specifically that all persons were to have the same 

right to make and enforce contracts, sue and be sued, in-

herit and own property, and have the "full and equal 

benefit of all laws for the security of person and pro-

perty. u9 Part of the Congressional debate over the Four-

teenth Amendment centered on how broad or narrow an inter-

pretation should be given to "equal protection." Democratic 

Senator Garrett Davis of Kentucky accused the Republican 

leadership of a bold and desperate political game. He said 

that the only object of section one was to give the Negroes 

full civil and political rights. Yet significantly there 

was no discussion of specific illustrations of "equality." 

Apparently the majority of Congressmen were more concerned 

with the general political implications or the Amendment. 10 

8Alexander M. Bickel, "The Original Understanding 
and the Segregation Decision, 11 69 Harvard Review l (1955). 

9Randall and Donald, P• 579. 
10supplemental Brief fo~ th~ Un~ States on Re-

~ment, In the Supreme Court of the United States, October 
Term, 1953, p. 52, :mreinafter referred to as the Gov-
ernment Brief. 
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The difficulty of ascertaining the original under-

standing of the Fourteenth Amendment is compounded by the 

fact that the Amendment was voted on by 218 Consressmen 

in 1866, discussed in hundreds of speeches and editorials, 

and voted on by thousands of state legislators between 

1866 and 1868. Diversity of opinion was rampant among the 

various factions of Congress--the Radical Republicans, 

Northern Democrats, Northern Whigs, and moderate and con-

servative Republicans. 11 Nevertheless the Supreme Court 

in June, 1953, sought information on what the framers and 

ratifiers of the Amendment understood it to mean. 

In order to meet this request of the Court, both 

sides examined Congressional debates, state legislative 

and ratifying convention reports, speeches by various 

leaders, and secondary accounts by historians and political 

scientists. The sheer quantity of materials was staggering. 

More than 2,000 pages of written briefs were submitted on 

the adoption or the Fourteenth Amendment, the most extensive 

presentation of historical materials ever made to the 

Supreme Court. 12 

11John P. Prank and Robert F. :Munro, "The Original 
Understanding of the •Equal Protection of the Laws'," 50 
Columbia Law Heview 131-169 (1952). 

12Bickel, p. 6. Professor Paul E. Wilson of the 
University of Kansas School of Law very kindly made avail-
able to the writer his substantial collection of law briefs 
ror the school segregation cases. Pro£essor Wilson had all 
the major briefs of the parties for the years 1952 to 1955 
and many of the amici curiae briefs as well. The same 
briers are available in the Library of the Supreme Court in 
Washington, n.c., and in a limited number or other libraries. 
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The NAACP enlisted some nationally lmown scholars 

to assist in its research on the Fourteenth Amendment in-

cluding: Alfred II. Kelly, Professor of Constitutional 

History at Wayne State University; John Hope Franklin, 

Negro historian from Brooklyn College; c. Vann Woodward, 

specialist in Southern history, from John Hopkins University; 

and Howard J. Graham, Law Librarian from the University or 

California at Los Angeles. Funds to finance research came 

not only from the NAACP but also from labor unions and 

private donors. 13 

Alfred Kelly revealed the guiding principle of the 

NAACP research team in an address to the American Historical. 

Association on December 28, 1961. He said that the re-

searchers were engaged in "law-office history" when they 

were "using facts, emphasizing facts, bearing down on facts, 

sliding off facts, quietly ignoring facts, and above all 

interpreting facts in a way to do what Marshall [Thurgood] 

said we had to do--• get by those boys down there.' nl.4 A 

few years later Kelly wrote that the NAACP brief interpret-

ing the Fourteenth Amendment was "of course, not history 

in any professional sense; rather it was legal advocacy •••• 

13naniel :r-:. Berman, It Is So Ordered: The Suoreme 
~ourt Rules 2.!! School Segrerzati~ (New York, 1%5), P• 81. 
Other scholars who participated in the legal research were 
Robert K. Carr, Hobert cus:t,.1nan, Jr., John P. Frank, Walter 
Gellhorn, and I1ilton R. Konvitz. 

14-Alfred H. Kelly, "An Inside View of Brown!·. 
Board," Paper read at the Annual l-:ieeting of American His-
torical Association, Washington, D.C., December 28, 1961. 



81 

It sought to place the most favorable gloss upon the criti-

cai historical evidence that the Association's sta.rr and 

advisors could develop without going beyond the facts. 1115 

What was produced: 

was a piece of highly selective and carefully prepared 
law-office history. It presented, indeed, a great 
qeal of perfectly valid constitutional history. But 
it also manipulated history in the best tradition of 
American advocacy, carefully marshalling every possible 
scrap of evidence in favor of the desired interpretaticn 
a.nd just as carefully doctoring all the evidence to 
the contrary, either by supressing it when that seemed 
plausible, or by distorting it when suppression was 
not possible.16 

The thesis advanced by the NAACP was that the 

framers and ratif'iers of the Fourteenth Amendment under-

stood that it would abolish public school segregation. 

This was based on their contention that the purpose of the 

Amendment accordingly was to provide for the complete legal 

equality of all men and to prohibit all caste and class 
17 legislation based on race or color. In contrast, the 

school boards argued that neither Congress nor the 

1.5Alfred H. Kelly, 11 The School Desegregation Cases~• 
in John A. Garraty, ed., ~uarrels That Have Shaped the 
Constitution (New York, 1964}, p. 

16Alfred H. Kelly, 11 Clio and the Court: An Illicit 
Love Affair," in Philil) 13. Kurland, ed., The Supreme Court 
Review, (Chicago, 1968}, p. 144. 

17Replz Brief for !E_Eellants on RearRument, In the 
Supreme Court of the United Jtates, October Term., 19.55, No. 
2 and no. 4. Hereinafter called the NAACP Brief. See also 
Argument: The Oral Argument Before The su5rerr.e Court in 
Brown v. Boiird"""""oi'"""Education of To)ekii"; 19 2-1955- ed. Leon 

(New York, 1969), pp"; 18 -186. Hereinafter re-
ferred to as .Q!!.! Argument. 
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ratifying states understood that the Amendment would 

abolish seeregation in public schools. 18 

Looking at the same data the parties disagreed on 

the meaning of "equal protection of the laws," the re-

levanca of the 1866 Civil Rights Act, the importance of 

"customs, usages, and traditions" of the Southern states, 

the right to a public school education--whether education 

was a constitutional right or a privilege within the police 

power of the state, and the relevancy of segregated schools 

in the District of Columbia during passage of the Four-

teenth Amendment. Both sides committed sins of commission, 

selection, and interpretations. Words were taken out of 

context, emphasis was misplaced, and contemporary conditions 

were ignored. 19 

A :r.ew examples of the conflicting interpretations 

offered by the parties will indicate the problems facing 

the Supreme Court. According to the NAACP the meaning of 

the "equal protection" clause could be found in the 1866 
Civil Rights Act passed just prior to the Fourteenth Amend-

ment. The Negroes claimed that this Act destroyed all 

state legislation which classified or distinguished on 

the basis of race. Referring to the Declaration of Inde-

pendence as the source of the concept of the doctrine of 

18oral Argument, p. 207. 
19This distortion was clearly evident in a reading 

and comparison or the legal briefs in the school segre-
gation cases. 
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equality, the NAACP argued that "equal protection" meant 

literally the equality of all men. 20 Although the Associa-

tion claimed a broad, expansive interpretation of equality, 

their attorneys were conspicuously silent on any Congress-

ional references to public school segregation. 

In contrast the school boards argued that the Civil 

Rights Act in no way intended that white and Hegro children 

should attend the same school. As support, they referred 

to a speech during congressional debate on the Civil Rights 

Bill by Republican Representative James J. Wilson of Iowa, 

Chairman of the Judiciary Committee to which the Bill had 

been committed. Leading the debate on the Bill, Wilson ex-

plained that the provision against discrimination on ac-

count of race or color by no means intended the integration 

of the races. 21 

In arguing for a broad construction of "equal pro-

tection," the NAACP explored the role of Charles Sumner in 

the early history of the Fourteenth Amendment. The NAACP 

Brief, for example, portrayed Sumner as the apostle of en-

lighterunent in racial equality, leading the rest of the 

populace down the True Path. The Negroes pointed out that 

his arguments for desegregated schools in Roberts v. City 

.2! Boston (5 Cush. 59 Jviass. 198, 1849) were widely 

20NAACP Brief, p. )4. 
21Brief for Appellees -2!! Reargu.~en~, Supreme Court 

of the United States, October Term, 1953, i,o. 2 P• 12, 
hereinafter refeITed to as South Carolina Brief. 
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pub.ticized throughout the country immediately preceding 

consideration of the Fourteenth Amendment. In other words 

the NAACP was trying to establish a widespread public con-

nect.ion between "equal protection" and prohibition of 
22 segregation. The school board attorneys on the other hand 

argued that Sumner's views represented only one segment of 

opinion, that of the Radical Republicans and not even all 

of them. 23 
Another disagreement between the parties centered 

on the 1869 constitution or South Carolina which provided 

that "schools be free and open to all children and youths 

in the State, without regard to race or color." The South 

Carolina school board attorneys argued that this merely 

meant that the State had an obligation to furnish education 

to all youth and had no reference to abolishing segregatiai~ 

The NAACP brief on the other band interpreted this very 

same constitutional provision as prohibiting segregation 

in public schools. 25 

There was also debate over the significance or the 

pre-war abolitionist rhetoric as the ideological origin of 

the "equal protection" clause. On the one hand the NAACP 
interpreted the abolitionist crusade as being directed 

2¾AAcP Brief, p. 70. 
23south Carolina Brief, p. 14. 
24Ibid., p. 34. 
25NAACP Brief, P• l.47. 
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age.inst both slavery and segregation. On the other hand 

the school board attorneys asserted that the abolitionists 

were only seeking to end slavery. 26 

The existence of segregated public schools in the 

District of Columbia during and subsequent to the period or 

the Fourteenth Amendment was the subject of much discussion 

by the parties. The uncontested facts were that the thirty-

ninth Congress passed a bill in July, 1866, providing that 

certain lots in the District be set aside for colored 

schools. Furthermore the bill was passed with hardly any 

debate and no one even suggested that there was an anomaly 

in providing for segregated schools in the District at 

the same time that the Fourteenth Amendment was being sub-

mitted to the states for ratification. School board at-

torneys argued that there could hardly be a "more striking 

manifestation of the view that Congress believed that the 

Amendment had no effect upon segregated schooling. If 

the Amendment had not compelled Congress to desegregate 

in the District of Colwnbia, why should it compel desegre-

gation by the sovereign and independent states?1127 Signi-

ficantly the NAACP brief nowhere mentioned seg~egation 

26oral Arcument, pp. 207-200. 
27south Carolina Brief, p. 19. Similar interpre-

tations of segregation in-the District of Columbia were 
also made in two other briefs: Brief For Aooellants on 
Reargument, Supreme Court of the United States, October 
~erm, 1953, p. 5, hereinafter cited as the Delaware Brief 
and Brief For Appe~lees Rear~wnent, Supreme Court of the 
United States, October Term, 19 3, p. 17, hereinafter cited 
as the Virginia Brief. 
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in the District of Columbia in 1866, so damaging to their 
posit:ton. 

The problem of determining Congz·essional views 

about public school segregation was complicated by the 

fact that public education was not .fully established by 

1866. In most o:r the Southern states a system o:r public 

edu.cation was not created until after the Civil War. 

Understandably, there.fore, there wore few references to 

segregation in the public schools during the debates on 

the Amendment. In fact, the N.AJ\ .. CP conceded that their searc:1. 

through Coneressional records revealed only one reference 

to public school segregation during the debates on the 

Fourteenth .Amendment. This occurred during an attack on 

the Arnenfu:1ent by Deraocratic Representative Andrew J. Rosers 

o:r New Jersey who contended that the Amen~~ent gave Congress 

the power to invalidate segregated schools, because of the 
11 equal protection o:r the laws" clause. Since no one con-

tradicted or denied Roger's statement, the NAACP claimed 

that Congressmen undePstood that the ~~en<L~ent prohibited 

segregated schools. 28 

In SlL~,both sides trotted out isolated statements 

made during debate on the Fourteenth Alilendr.lent as proof or 

Congressional intent. Furthermo~~ each side interpreted 

silence on various ~oints as supportive of their position. 

Whether uncontradicted state~ents by Congressreen during 

28RAACP Brief, p. 20. 
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debate or failure to speak proves Congressional intent is 

indeed a highly questionable matter. 

In recard to the intent of the ratifiers of the 

Fourteenth Amendment, the NAACP claimed that the ratifying 

states understood that the Amendment prohibited public 

school segregation. As proof, counsel pointed to the 

Southern state laws requiring segregated schools. These 

laws were passed after readmission to the Union. Prior to 

ratification of the Amendment all eleven Southern states 

adopted constitutions in which there was no provision for 

segregated public schools--silence on this subject. Yet 

arter ratification of the Amendment, Arkansas, Uorth 

Carolina, Alabama, Georgia, Virginia, and Tennessee passed 

such school segregation laws. By means of rather tortuous 

reasoning, the NAACP attorneys claimed that the new state 

laws were a deliberate attempt to evade what the states 

considered was a clear command of the Fourteenth Amendment--

desegregate schools. 29 

The school board attorneys on the other hand exam-

ined data from the thirty-seven states in existence in 1866 
and concluded that there was affirmative evidence-from 

twenty-three of these states that it was understood that 

the Fourteenth Amendment would not abolish school segrega-

tion. In fourteen states, no evidence either affirmative 
or negative, was available. In not one state did counsel 

29 Ibid., pp. J.42-J.44. 
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find substantial affirmative evidence that it was under-

stood that ratification o.f the Amendment would mean that 

segregation in the public schools was abolizhed. 30 

The Department of Justice brief on the Fourteenth 

Amendment was of particular interest because of the close 

working relationship between the government attorneys and 

the Supreme Court. For example, Phillip Elman, Special 

Assistant to the Attorney General, who helped prepare the 

government brief, was a former law clerk for Justice Frank-

furter. Some preliminary behind-the-scenes maneuverins 

occurred before the Department of Justice decided on a 

policy position. Assistant Attorney General J. Lee Rankin, 

a Truman appointee, along with several others in the De-

partment, favored the adoption of a strong stand against 

school segregation in 1952. But by 1953, with a change in 

administration, there were spokesmen for a different view 

who had hopes of attracting Southern votes to the Re-

publican party. This group felt that an outspoken anti-

segregation brief might dash the party hopes of breaking 

up the Solid South. 31 

A newsman close to the Department of Justice 

clnimod thnt Attornoy Gonoral Horbert R. Brownoll, in 

1953, would have personally likedto include a direct state-

ment on the unconstitutionality of segregation but did not 

JOVirginia Brief, pp. 24-26. 

JlBerman, PP• 83-85. 
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believe President Eisenhower would approve it.32 Brownell 

allegedly advised the President that Assistant Attorney 

General Rankin, if' asked by the Supreme Court during the 

oral argument what the Justice Department's position was, 

would say that segregation should be struck down. Ap-

parently the President did not object, so that when this 

question was asked, it was answered as planned.33 

Despite the Department or Justice's decided anti-

segregation position, the government brier was rorc·ed to 

concede that 

the legislative history does not conclusively establish 
that the Congress which proposed the .F'ourteenth Amend-
ment specifically understood that it would abolish 
racial secregation in the public schools ... [neverthe-
less the Amendment hadl established the broad constitu-
tional principle of fu1L and complete equality of all 
persons under the law, and that it forbade all legal 
distinctions based on race or color. Concerned as they 
were with securing to the Negro freedmen these :funda-
niontal ric..hts of liberty and equality, the members 0£ 
Congress did not pause to enumerate in detail all the 
specilic applications of the basic principle whicn 
the Amendment incorporated into the Constitution.34 

In regard to the intent of the ratifiers of the 

Amendment, the government brief noted that state legislative 

debates ror the period were not reported, except in Penn-

sylvania and Indiana. It was also pointed out that of-

ricial records of state action were limited to the messages 

32Anthony Lewis, Portrait of a Decade (New York, 
1964), p. 27. 

33~., p. 96. 

34.oovernment Brief, p. 115. 
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of the Governors transmittine; the proposed Amendment to 

the state legislatures, frequently merely as a minor item 

in 'the annual message, or else to occasional connnittee 

reports or to minimum entries in legislative journals. The 

Justice Department concluded that the available materials 

relating to the ratification proceedings in the various 

state legislatures were too scanty and incomplete, and the 

specific references to school segregation too few and scat-

tered, to justify any definite conclusion as to the exist-

ence of a general understanding of the effe·ct of the 

Fourteenth Amendment on school segregation. 35 

The Supreme Court, after considering 2,000 pages 

of written briefs followed by five days of oral arguments 

on the relationship of the Fourteenth Amendment to public 

school segregation, disposed of the evidence in one word--

" inconclusive. 1136 Whatever importance the Court had origin-

ally assigned to the meaning of the Fourteenth Amendment, 

it was no longer a factor in the final determination. 

Legal interpretations of the meaning of the 

Amendment for public school segregation varied considerab:cy-. 

The. view that the Amendment did not prohibit segregation 

was persuasively argued by Professor Alexander Bickel of 

the Yale School of Law. Bickel, clerk to Justice Frank-

rurter during the 1952 term, participated in a research 

J5Ibid., 187-188. 

36Brown v. Board or Education or Topeka, 347 u.s. 
483 (19,54). -
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project under Frankfurter on the history of the Fourteenth 

Amendment. His conclusions from that project and further 

studies convinced him that in the minds of most Congressmen, 

the r•ight to an unsegregated public school education in 

the decade after the Civil War lay in a "fringe area along 

with suffrage, jury service, and intermarriage." In his 

opinion "equal protection of the laws" referred to the 

right of free movement, to freedom to engage in an oc-

cupation of one's choice, and to equal benefits from the 

state educational system--in a word, to the civil rights 

as spelled out in the Civil Rights Act of 1866. There was 

no evidence, according to Bickel, that the civil rights 

formula had anything to do with unsegregated public schools. 

In fact, Bickel said, section one was hardly debated; in-

stead debate turned on section three.37 

John P. Frank, former clerk to Justice Black, 

concluded from his research that there was too wide .a 

diversity of opinions on the Amendment during the Recon-

struction Era to claim any general understanding that it 

either prohibited or permitted public school segregation. 

There was a general understanding during that period that 

"equal protection" barred discrimination in acquiring rea1 

and personal property, entering business enterprises, 

conducting a civil or criminal trial, or riding on public 

transportation. However educational policies varied 

37Alexander M. Bickel, Politics and the Warren 
Court (New York, 1955), p. 211. 
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enorrnously, even ~ong northern states., from I:assachusetts 

which abolished school segregation before the Civil War to 

Indiana which both ante- and post-belluni barred !Tegroes 

from schools altogether.38 

A broad interpretation of the Fourteenth Amen~~ent 

was advanced by Justice Abe Fortas during a centennial 

confer'ence on the Amertdr.lent in October., 1968. He conceded 

that the generality and ambiguity of the Amendment invited 

erosion ond partial nullification as well as grouth and 

adaption to lii'eis changing facts. He felt that the Brown 

decision was not therefore a departure from., but a return 

to, the original purpose of the Amendment. Interestingly 

enough,he stated that the forward thrust of the Court in 

the 1950's with respect to :regro rights could be found 

not in the personnel or the court but in a pervasive social 

movement. This movement included a developing idealism 

among the people, the levelling effect of military service, 

forceful Uegro leadership., the African liberation move:.1ent., 

and economic dislocations of rural groups moving to the 

city, particularly Negroes_. 39 

Other legal scholars conceded that the original 

purpose of the Amendment might not have been to prohibit 

public school segre£ation, nevertheless they were so 

entht1siastic about the Br01•m decision that they found an 

38Prank and I,iunro., p. 133 • 

39Abe Fortas, 11 -:i'he Anendr.,ont and Equality Unde: 
Law.," pp. 100-114 in The ?ourteenth ~'..r.~endr1e.nt: Centenn::..al 
Volume, ed. 5e11nard Schvartz (i~ew Yorl~, 1970; • 
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assortment of reasons to defend it. Bernard Schwartz, 

Professor of Law at New York University School of Law, 

claimed that the Brown opinion was so plainly right in 

1 ts cone lus ion that segregation denied equal! ty that "he 

doubted whether the additional labor in spelling out the 

obvious was really necessary. n40 Howard J. Graham, 

characterized as the greatest authority on the history of 

the Fourteenth Amendment by Professor Leonard W. Levy, 

conceded that the £ranters and ratifiers probably regarded 

public school segregation as unaffected by the Amendment. 

Nevertheless he subscribed to the "living constitution" 

theory, saying "dare it follow that we today are bound by 

that imperfect understanding of •equal protection of the 

laws•. • • • Can one generation fetter all that come afte~ 

it. 1141 Graham's major argument was that the antislavery 

background of the Fourteenth Amendment supported a broad 

construction of section one. These antecedents reached 

back to the Declaration of Independence, the preamble to 

the Constitution, and the Bill of Rights to provide the 

three primary concepts of protection, freedom, and equality 

later incorporated in section one of the Amencunent.42 

4°Bernard Schwartz, "The Amendment in Operation: A 
Historical Overview," p. 32 in The Fourteenth Amendment: 
Centennial Volwne. 

41Howard J. Graham, Everp1an 1s Cons ti tut ion: Histol"-
ical Essays E!! Fourteenth Amendment, the "consoirac;t: 
Theory," and American Constitutionalism (Eadison ~tate 
Historicars'ociety of Wisconsin, 1968), pp. 291-292. 

42Ibid. -
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There were, however, lawyers who ar·gued that the 

Fourteenth Amendment did prohibit public school segregation. 

Over ~~00 attorneys from the Connni ttee of Law Teachers Op-

posing Segregation in Legal Education signed an ami-9~ 

curiae brief in the Sweatt case upholding this position. 

After nuch circu...~locution they rested their case on the 

fact that the Supreme Court had never ruled or even care-

fully considered that segregation might be enforced in 

education.43 

Subsequent legal interpretations, like those ad-

vanced during the school segregation cases, upheld either 

a broad or narrow interpretation of "equal protection~' 

often depending apparently on personal predilections. 

Clearly no one could "prove" what the intent of the fr~--n.ors 

or ratifiers was because there was no unitary intent. In-

stead there were as many interpretations then about the 

Fourteenth Amendment as there are today. 

The most ;frequently c.ited political scientist on 

the Fourteenth .-i.l'"Tl.endnent was Jacobus tenBroek of the 

University of California at Berkely. Professor tenBroek 

studied the anti-slavery origins of the Fourteenth .Ar.:end-

ment in great detail and arrived at a broad interpretation 

0£ the "equal protection" clause. He credited the Brown 

decision £er lookins to the underlying purposes of current 

racial segregation laws, which he said were to uphold 

4311segregation in Legal Educa.tj_on," 64 Harvard Law 
Review 129 (1951~. See e.lso John P. Roche, "Education,-
Segrer:;ati·on, and. the Supre:.:e Court--_\ ?olitical Analysis," 
99 Un2.versit:v of Pennsylve.:nia L~ Review 949 (1951). 
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white supremacy and to subordinate the Negro, purposes 

clearly forbidden by the cons ti tu tional demand of equality. 

In his opinion., the Amendment embodied an affirmative duty 

of government to protect men in their natural rights. Ac-

cordingly., the Bro1•m opinion rightfully sensed the needs 

of the times and realized the potentiality of the "equal 

protection" clause in declaring great.moral truths.44 

The most intensive historical analysis of tho 

Four-toenth Alnendmcnt and its relationship to racial segre-

gation was made by Al.fred H. Kelly who did tho research 

for the NAACP brief on this question. Kelly studied not 

only the debates on the Civil Rights Act and the Amendmen~ 

but the antislavery background of the concepts in section 

one. He concluded that the precise meanine of the Amend-

ment was in as fluid a state throughout the Reconstruction 

era as it was in the minds of the many men who voted fol" 

it in 1866. Nevertheless Kelly arrived at certain tentative 

conclusions. First, the principal Radical RepQblican 

leaders--Bingl"'J.am, Stevens., Norrill., and Fessenden--•so!_-:,ght 

to establish a broad construction of the "equal protection" 

clause, placing all civil rights under a federal guara~tec 

or equality against disc1•minatory state laws. These 

leaders, long associated with the pre-t-rar anti-slavery 

movement, had deliberately incorporated sorue of: its e:v:-

pansive phraseology into section one. Second, despite 

ltll-Jacobus ten3roek, 3q_ual Under Law (new York, 1951, 
revised, 1965), pp. 22-25. 
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these convictions., the Radical Republican leadership at 

the same time delibera.tely :;."epresented section one during 

Congressional debates as a narrow., restrictive concept, 

me1~ely constitutionalizing the Civil Rights Act. The Civil 

Rights Act had speci.fically enumerated the civil rights to 

be protected; the right to make and enforce contracts, sue 

and be sued., inherit and own property., and the catch-all 

phrase--the right "to full and equal benefit of all laws 

for the security or person and property." Third, ines-

capably, the very phrases used in section ono ("privileges 

and imnunities.," 11 due process," and "equal protection of 

the laws") were vague and amorphous. They were not subject 

to precise legal definition, nor was it to the best in-

terests of the Radicals to attempt such definition. Po-

litical strategy called for ambiguity, not clarity, because 

passage of the Amendment required a 2/3 vote and there still 

remained a considerable bloc of moderate Republicans not 

yet committed to the Radical position on reconstruction. 

Precision of definition was not possible, moreover, be-

cause "equal protection of the laws" had no antecedent 

legal history, only an ideological background in abolition-

ist rhetoric. Ultimately the Fourteenth Amendment passed 

both Houses or Congress by large majorities without any 

resolution or the ambiguity inherent in the Radicals• 

assertion that section one merely constitutionalized the 

Civil Rights Act and their proposal that section one would 
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"abolish all class legislation in the United States. u4.5 

Kelly concluded, as had so many others before 

him., with a plea for a broad construction of the "equal 

protection" clause. The Amendment was now a part or a 

living and dynamic constitutional system. In his opinion, 

the :meaning or the Amendment was ultimately to reflect 

through the judicial process the evolution of democratic 

aspirations, hopes, will, and myth in the American social 

order on the question er race and caste.46 

This investigation into interpretations of the 

Fourteenth Amendment in respect to public school segrega-

tion revealed two basic approaches, both usually found in 

the same analysis. First, there was the historical and 

legal investigation into the Congressional debates on the 

Civil Rights Act and the Amendment, the pre-war abolition-

ist background, and the equalitarian concepts appearing 

early in the American experience. Second, there waa clearly 

an adversary pleading for a desired result--the end or 

official public school segregation. Perhaps the two ap-

proaches were inseparable. At any rate, the Supreme Court 

was undoubtedly correct when it dismissed all the evidence 

on the original purpose or the Fourteenth Amendment as 
"inconclusive." 

45Alfred H. Kelly, "The Fourteenth Amendment Re-
considered: The Segregation Question, 11 54 Michigan~ 
Review 1048-1086 (1956). 

46Ibid., P• 1086. 
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What was really involved in these attempts to 

interpret the Fourteenth Amendment was an approach to 

constitutional interpretation, the so-called broad versus 

the narrow construction. This inevitably leads back to 

basic social as well as judicial philosophy on the part of 

the Court, the parties, and subsequent students or the 

decision. Nevertheless having dismissed the constitutional 

basis of the school segregation cases, the Court was forced 

to rely on some other framework. Logically this suggests 

the next point or inquiry, the matter or legal precedents. 



CHAP!'ER IV 

LEGAL BACKGROUiID 

The heavy hand of the past is quite as apparent 

in law as in history. All parties to the school sez;:!'ega-

tion suits drew on previous decisions as authority in 

support of their position. Interestingly enough, both sides 

quoted many of the same cases but drew from them only help 

for their own cause. For example tha 1950 Texas law school 

case was quoted by all parties at all levels during the 

federal district trials as well as in the briefs and argu-

ments before the Supreme Court. 1 Attorneys for the ~egroes 

cited it as i~dicatins a clear stand against segregated 

public schools. On the other hand the school board author-

ities insisted that the case supported segregation, point-

ing out that the Court had expressly refrained fror:: con-

sidering the doctrine o:f "separate but equal" which there-

fore was still the law of the land. This latter interpre-

tation was held by the high court itseil when it acknowledg-

ed during the oral hcarines in 1952 and in the 1954 Brown 

opinion that the doctrine of "separate but equal" in 

1The trans~riots of the trial court proceedings, 
the written brie:fs, and oral argun1ents consulted fo1• this 
study clear•ly reveal this use of the s~:e sources. See 
Chapters II and VII. The Texas law suit case was Sweat v. 
Painter 339 U .s. 629 (1950). 
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public schools was here before the Court for the first 

time .. 2 

The list of cases cited by the parties ran into 

the scores. Por example the 1953 United Sta. tcs Governmont 

brief by the Attornoy General listed 143 cases. The 1953 
South Carolina brief submittod in behalf of the school 

board listod 86 cases, and so it went. It is impossible in 

this study to examine in detail all the legal citations. 

Obviously, the Supreme Court as professionals in law were 

familiar with an even broader background of legal precedent. 

Only a few select cases with a signiricant bearine on the 

school segregation decision will be noted here. These will 

include a few key nineteenth century decisions, the seven 

education cases mentioned by Chief Justice Warren in his 

1954 opinion, and finally cases involving racial discrimi-

nation in. other areas--transportation, housing, jobs, 

·voting, jury duty and criminal procedures. All these 

cases were cited by either the Supreme Court in its 1954 

decision, the parties, the lower federal courts, or 1n some 

instances by all of the aforementioned. 

Two important pre-Civil War cases have a bearing on 

the Negroes' efforts to overcome discrimination. The first 

in point of time was an 1849 }!assachusetts case involving 

the racially segregated public schools of Bosten, Roberts~• 

2arown v. Board of Education of Topeka, 347 U.S. 483 
(1954). 
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c,ity of' Boston.3 This was a notable case foi-• a nwnber of 

reasons: it was the first time the doctrine oi' "separate 

but equal" was enunciated by a court; the l{egroes r suit 

was argued by the eloquent Boston abolitionist, Charles 

Swr..ner; and Sun-.L11er 1s plea anticipated the social science 

argument presented over a century later in the school segre-

gation cases. Nassachusetts, the heart of the anti-slavery 

movement, had made several notable advances in the years 

before the Civil \·Jar. In 18l~3, the state had rescinded 

the law prohibiting interP!arriage of colored and ·whit€> in-

habitants. During that same year the intra-state railroads 

were forced to abandon their Jir.t Crow cars. Sections of 

the Hassachusetts state constitution were construed as 

similar to the 11 equal protection of the laws" phrase later 

written into tho Fourtee~th Amendment.4 

By the mid-1840 1 s, Salem, Lowell, Bedford and 

Nantucket had abolished separate schools for Negroes. 

Boston, however, had reaintained separate schools for over 

half a century, despite efforts cf the !\:assachusetts Anti-

Slavery Society in 1846 to abolish them. The Boston School 

Committee insisted that the distinctions bet~:een Negro and 

White were established by God and founded deep in the 

Physical, mental, and mo:::-al natures of the two races. \·lith 

3Roberts v. City of Boston, 5 Cushing 198, 59 
?-~ass. 198, (lclf~9)7 --J... -

4Leonard Levy and Harlan Phillips, "Roberts Case--
Source of the Se~ara te But ::ounl Doctrine," An:erican Ii:istor-
.!£.al aeview, April, 1951,. 5i0-518. 
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the ve-r-y same arguments used by the state boards or educa-

tion in the 1950 1s, the Committee areued that neither 

legislation nor social custom can efface these distinctions. 

Howevor, a determined and astute Negro parent, Benjamin 

Roberts, decided to fight for the right of his five-year old 

daughter, Sarah, to enter a nearby white school. Charles 

Sumner was persuaded to volunteer his services in this 

effort.5 

Sumner's arguments, widely publicized after the 

trial, have subsequently been praised by historians Leonard 

Levy and Harlan Phillips as deserving 11 to be included in 

a volume or great documents on American democracy, for its 

nobility or sentiment, literary excellence, and grasp or 

principles which have been validated by modern sociology. 11 6 

"Which way soever we turn," Sunmer told the Court, "we are 

brought to one single proposition--the equality of men 

before the law. 11 7 He argued that in accordance with Mass-

achusetts law, every form of inequality and discrimination 

in civil and political institutions was thereby condemned. 

One of Sumner 1 s most telling pleas was that segregation 

should not be permitted to "brand a whole race with the 

stiGJ!!a of inferiority and degradation." (emphasis by this 

writer). This allegation of a stigma attaching to segre-
gation was to appear in 1896 and again in the segregation 

s Ibid., p. 511. 
6Ibid., P• 513. 
7rbid. 
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cases of the 1950•s. Swnner also argued that the classi-

fication of race was unreasonable, the assumption by the 

Bos ton School Committee that "an entire race possesses 

certain qualities which make necessary a separate classifi-

cation of that race, was an unreasonable exercise of the 

Committee's discretion. 118 

Anticipating the "separate but equal" doctrine, 

Sumner argued that the segregated school could not be an 

equivalent because of the inconvenience and the stigma 
of caste which it imposed and because a public s chool 
was by def'inition f'or the benefit of all classes meeti11B 
tosether on a basis of equality ...• The matters 
taueht in the two schools may be precisely the same, 
but a school devoted to one class must differ essenti-
ally in spirit and character from that connnon school 
known to law, where all classes meet together in 
equity ••. whites themselves are injured by the sepa-
ration •••• They are taught to deny the Brotherhood 
of Nan ... nursed in the sentiment of caste ••• unable 
to eradicate it from their natures •••. The school 
is the little world in which the child is trained for 
the larger world of life. Prejudice is the child or 
ignorance. It is sure to prevail where people do not 
know each other.9 

According to David Donald, his biographer, Sumner borrowed 

the idea of equal opportunity from the Jacksonian Democrats 

and the phrase "equality before the law" from the French 

Revolutionary philosophers. 10 

The Massachusetts Supreme Court, however, held 

against Sumnor. Chief Justice Lemuel Shaw, in an unanimous 

81bid., P• 516. 
9 Ibid., p. 517. 
10oav1d Donald, Charles Sumner and the Coming of the 

(New York, 1960), p. 181. 
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opini.on, upheld the power of the school committee to enf'orce 

racial segregation, pointing out that all individuals did 

not possess the same legal rights. He denied that the 

principle of equality before the law could be applied to all 

persons in society, giving as examples the differences in 

rights of men and women or children and adults. The Chief 

Justice stressed that the school committee after long de-

liberation had acted on the assumption that the eood of 

both races was promoted by separation. Then, forecasting 

future segregationist arguments, he noted, "prejudice is 

not created by law and probably cannot be changed by law. 11 

Instead prejudice would actually be fostered by compelling 

association or the races.11 

The postscript to the Roberts case was added in 

1855 when Massachusetts, by statutory enactment, finally 

abolished educational segregation. The significance ot 

the Roberts case, however, lay in its use·by· pro-segregation 

forces down through the years as a precedent tor upholding 

segregated ~ducation. State courts in New York, Arkansas, 

Missouri, Louisiana, West Virg:m3a, Kansas, Oklahoma, South 

Carolina and Oregon have relied on Roberts for this pur-

pose.12 The Roberts case was first discussed by the United 

States Supreme court in Hally. Decuir in 1877, as author-

ity ~or the rule that "equality does not mean identity, 11 

11 Roberts!.• City of Boston P• 209. 
12Levy and Phillips, P• $17. 
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that equality under the law did not ~equire racial inte-

gration. 13 
The second most frequently c~ted pre-Civil War case 

involving Negro rights was the 1857 case or Dred Scott !.• 

Sandford, concerned with the question of Negro citizenship. 

Briefly, Dred Scott, a Negro, was tramported by his master 

in 1834 from the slave state of Missouri to the free state 

of Illinois and from there to what is now the state of 

Minnesota, free territory according to the Missouri Compro-

mise or 1821. Some !'our years later, Scott was returned 

to Missouri. At this point, with the financial and legal 

help or some Eastern abolitionists and the permission or 

his owner, Scott sued for his freedom in the state court 

of Missouri. The Missouri Court decided against Scott on 

the basis that- residence in a free territory did not make 

a slave free. Ultimately the case reached the Supreme 

Court of the United States where a bitterly divided.court 

issued the significant ruling that Negroes lacked federal 

citizenship under the federal constitution. This legal 

liability was not corrected until the passage or the Four-

teenth Amendment which specifically granted citizenship to 

the Negroes, overruling Dred Scott.14 

Fo1lowing ratification of the Fourteenth Amendment, 

there were a nwnber of state court decisions regarding the 

lJHall ~• De Cuir, 95 U.S. 485 (1877). 
14-nred Scott v. Sandford, 19 How. 60 U.S. 393, 15 

L. Ed. 691_ ( 1857). 
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Amendment and segregated schools. In 1871 the statutory 

provisions or Ohio requiring separate schools were challeng-

ed as being 1n contravention or the Fourteenth Amendment. 

In this case the Court upheld the segregation law, noting 

that. classification based on color was not a denial of 

citizenship or· or equal protection or the law. The Court 

asserted that the general assembly or Ohio, in its wisdom 

and discretion, was the proper authority to regulate the 

rights or Negroes. 15 In 1872 a New York court similarly 

held that a statute providing for separate but equal 

schools £or Negroes and whites did not violate the Amend-

ment. 16 

The very ~irst Supreme Court interpretation of the 

Fourteenth Amendment came in 1873 in the Slaughter House 

cases. 17 Interestingly enough this first major case did 

not involve Negroes at all. In 1869 the Louisiana legis-

lature granted a charter of incorporation ·to "The Crescent 

City Livestock Landing and Slaughter-House Company" and 

at the same time gave the company the exclusive privilege 

or slaughtering anilllals in and around New Orleans. Rival 

butchers, unhappy with this monopoly, sued, declaring that 

the charter was unconstitutional on the basis of the 

15state rel Carnes~• Mccann, 21 Ohio St. 198 
(1871). 

l6people Diety !.• Easton, 13 Abb. N. Y. Pr. 
N.s •. 159 (1872). 

17slaughter-House cases, 16 Wall. 36; 21 L. Ed. 
394 (1873). 
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11 prlvileges and immunities," "due process," and "equal pro-

tect lon11 claus.es of the Fourteenth Amendment. The Supreme 

Cour·t, however, upheld the legislative grant of the Louisi-

ana legislature. The Fourteenth Amendment, wrote Justice 

Samuel Miller for the majority, was solely intended to 

protect the newly freed Negroes from discriminations based 

on color. Since the butchers could not qualify as members 

of that class, they wer-e denied the protection provided in 

the Amendment.18 

o:r more importance to the status of the Negro was 

the Court I s construction in the Slaughter House cases of the 

privileges and ilTlmunities" clause of the Fourteenth Amend-

ment, designed to protect "citizens of the United States." 

The Court held that only the privileges or national citizen-

ship were protected by the clause--which included such mat-

ters as free access to seaports and the right to travel to 

Washington, D. c. on official business. This interpreta-

tion did little to protect the Negro since the right to 

share in public education and public transportation was 

considered incidental to state citizenship. Unfortunately, 

this restricted interpretation set the pattern £or the 

future, since there has been no substantial change in the 

judicial interpretation of the privileges and immunities 
clause since it was first expounded by Justice l-liller. 19 

18 4 Ibid. , p • 10 . 
19Albert P. Blaustein and Clarence C. Ferguson, Jr., 

Desegregation and the Law (New Brunswick, New Jersey, 1957), 
p. 90. -- - -
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A few years later in 1876, the Supreme Court further 

cut down the protection afforded Negroes by excepting 

private action from the prohibitions of the Amendment. In 

the Unitod States y. Cruikshank, the Court refused to 

punish private persons who had broken up a meeting of 

Negroes. The Court held that interference in Negro affairs 

by private individuals could be a crime only where the 

llleeting was held for some purpose connected with national 
.. t. h 20 ci izens ip. 'What became increasingly clear was the de-

termination of the Supreme Court to uphold the sanctity 

of state power in the areas of domestic and local govern-

ment, including regulation of civil rights and the rights 

of person and property. The attempt of the Radical Re-

publicans in Congress in the 1875 Civil Rights Act: to 

prohibit discriminatory practices against every person 

within the jurisdiction of the United States was thwarted 

by the Cruikshank case. 

The Court's opinion that the Fourteenth Amendment 

merely pr·ohibited state and not private action was a real 

setback for the Negro cause. This view of the Amendment 

was further strengthened by the Civil Rights Cases of 1883, 
which struck down sections 1 and 2 of the Civil Rights 

Act of 1875, the last serious effort of the Radical 

~epublicans to establish civil equality for Negroes. The 

Civil Rights Act prohibited discrimination in places of 

2%nited States v. Cruikshank, 92 U.S. 542 (1876). 
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public accommodation--inns, public conveyances, theaters, 

and other places of public amusement--and imposed penalties 

directly against persons guilty of such discriroination, re-

gard.less of whether the state was in any way involved. The 

stat0ment by the Court that the Fourteenth Amendment was 

"prohibitory upon the States" but not upon private indivi-

duals, that "individual invasion of individual rights is 

not the subject matter of the amendment," stood until the 

Civil Rights Acts of the 1960 1s. 21 The Supreme Court has 
22 never subsequently departed from that interpretation. 

Since only state-supported schools were involved in the 

Brown decision, the doctrine regarding private action was 

only noted by Chief Justice Earl \4/arren in passing. Ai'ter 

the demise of the Civil Rights Act of 1875, Congress played 

little part in the further implementation of the Fourteenth 

Amendment until the 1960•s, whereas henceforth the Supreme 

Court took center stage. 

The most important single precedent in the Brovm 

case was an 1896 Supreme Court case, Plessy ~• Ferguson. 23 

This case is repeatedly cited as the foundation of the 

"separate but equal" doctrine. Nowhere in the opinion, 

however, is there an express declaration that separation 

or the races is to be permitted if the facilities provided 

a.re equal. Such development came later, from lower court 

1138. 

21civil Rights Cases, 109 U.S. 3 (188)). 
22Blaustein, p. 93. 
23Plessy y. Ferguson, 163 U.S. 537 (1896); 16 L. Ed. 
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decisions which added gloss to the Plessy principle.24 

Erroneously therefore, despite the fact that the case in-

volved only intra-state transportation facilities, it is 

considered the bedrock foundation for the school segregation 

cases. 

The facts concern a suit by one Homer Plessy, one-

eighth Negro and sev~n-eighths white, who was arrested in 

Louisiana when he refused to ride in the "colored" coach 

of a railroad train as required by a state statute. In 

this deliberately contrived test case, Plessy sued to re-

strain enforcement of the statute on the grounds that it 

violated the Thirteenth and Pourteenth Amendments. Be-

cause an interpretation of the United States Constitution 

was involved, the Supreme Court accepted jurisdiction upon 

appeal. The problem squarely at issue was the power 0£ 

the state to segregate on grounds of race--in this instance 

on a public carrier. In a lengthy opinion, Justice.Henry 

B. Brown spelled out, for a majority of eight, his under-

standing of the Fourteenth Amendment which in no way sus-

tained Plessy's claim. The dissenting opinion by Judge 

John Marshall Harlan on the other hand, vigorously upheld 

Plessy, in the process of which he uttered some notable and 

frequently quoted statements. More important, his reason-

ing was finally accepted over fifty years later when the 
the school segregation cases reached the Supreme Court. 

24.Blaustein, p. 98. The judges in the Plesst case 
merely upheld the "reasonableness" or the Louisianarans-
portation laws. 
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Counsel fo~ Plessy had areued that state-enforced 

segregation stamped the Negroes with a badge of inferiority. 

Tho Court majority disagreed, saying that such laws did 

not necessarily imply inferiority of race. If the facili-

ties furnished were equal to those from which he was ex-

cluded., Plessy could suffer no damage. Justic~ Brown read 

the Fourteenth Amendment as securing the "absolute equality 

of the two races before the law although in the nature 

of ·things it could not have been intended to abolish dis-

tinctions based on color, or to enforce social, as distin-

quished from political equality. 1125 
A second major issue was the question of the reason-

ableness of the state law. The court firmly upheld the 

right or the state to act., saying 

there must be large discretion on the part of the state 
.legislature. In determining the question of reasonabl& 
ness it is at liberty to act with respect to the 
established usages, customs and traditions of the 
people, and with a view to their comfort and the . 
preservation or the public peace and good order.26 

The Court concluded that the Louisiana statute was reason-

able., since it was based on the "established usages, 

customs and traditions of the people." As proof that the 

segregated transportation system in Louisiana was reason-

able., the Court pointed to school segregation laws in 

other states and in the District of Columbia. In law, such 

"asides" are called "dicta," meaning not directly material 

2Sp1essy !• Ferguson, p. 1143. 
26Ibid. -
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to the issue at hand--what the Court was considering was 

transportation, not public education. Theoretically, dicta 

are not binding as precedent on future courts. In the 

Ple~~ case, however, the dicta were increasingly referred 

to by later courts searching for authority to uphold segre-

gated public school systems. 

The answer to the question of whether separation 

per~ was discriminatory depended on the reasonableness or 

the classification. It had long been recognized that 

governments may make regulations for different groups 

within the comrm.1nity but the classification must be reason-

ably related t·o the purpose of the legislation. What the 

Court had to weigh were the arguments of "public peace, 

comfort, and good order" against "arbitrary and unconsti-

tutional classifications" as claimed by Plessy. Basic to 

this argument were certain unexpressed but fundamental 

ideas regarding race itself. The majority opinion ~ested 

on the premise of white supremacy, widely prevalent in 

society and in the social sciences of the 1890•s. The 

Darwinian doctrine of survival of the fittest as interp-

reted by the Englishman Herbert Spencer supported this 

reasoning. 

Although Justice Harlan, in his dissenting opinion, 

conceded that the white race was dominant in prestige, 

achievement, education, wealth, and in power, he did not 

doubt that the colored race would achieve progress "if it 

remains true to its great heritage, and holds fast to the 
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principles of constitutional liberty. 1127 Harlan's major 

point was that race was an arbitrary and unreasonable 

classification, prohibited by the Fourteenth Amendment. In 
eloquent prose he argued that in law, in respect of civil 

rig.h.ts 1 all citizens are equal, "there is in this country 

no superior, dominant, ruling class of citizens. There is 

no caste here. Our Constitution is c·olor-blind and neither 

khows nor tolerates classes among citizens, and does not 

permit any public authority to lmow the race of those en-

titled to be protected in the enjoyment of such rights~~B 

Justice Brown for the majority denied Harlan's 

baS.ic premise. He held that, "We consider the underlying 

fallacy of the plaintiff's argument to consist in the as-

sumption that the enforced separation of the two races 

stamps the colored race with a badge of inferiority .... 

if' this be so it was not by reason of anything found in 

the act of Louisiana but solely because the colored race 

chooses to put that construction upon it. 1129 In other words, 

any idea of inferiority, according to Justice Brown, was 

not because of state legislation but merely existed in 

the mind of the colored man. The Justice argued 1n the 

same manner as the school boards did some fifty years 1ater 

that socia1 prejudice may not be overcome by 1eg1slation 

27Ibid., P• ll.46. 

28Ibid., P• ll45-1J.46. 
29Ibid., P• ll4J. 
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and aqual riehts could not be secured to the Negroes, 

"excf;pt by an enforced commingling of the two races. n30 

Social equality must rest on a foundation of voluntary 

consEmt which could not be accomplished by laws which 

coni'lict with the "general sentiment of the community 

upon whom they are designed to operate. 11 Again in line 

with the Social Darwinism of the 1890 1s, "• •. legislation 

is powerless to eradicate racial instincts, or to abolish 

distinctions based upon physical differences ••.. If 

one race be inferior [which Justice Brown quite obviously 

thought true] the Constitution of the United States cannot 

put them upon the same plane. 11 31 
What the Court did in the Plessy opinion was to 

declare that a state could compel "reasonable" racial se-

gregation. It classified the right to ride an unsegregated 

train or attend an unsegregated school as social rather 

than political. The Fourteenth Amendment protected only 

political rights; therefore Plessy had no right to invoke 

the Amendment. 

For purposes of both the Plessy and Brown cases 

it is important to distinquish between a state-required 

separation and a state-required commingling. These cases 

merely removed state-imposed segregation which is signifi-

cantly different from ordering integration. Plessy did 

not request a ruling that white and Negroes be compelled 

30Ibid. -
31Ibid. 
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to 1aide together. He did ask that the state-imposed 

limitations of freedom of choice be ended. As a precedent 

for Brown it is also significant that Plessy involved 

only intra-state public transporation (and, as one wit 

said, only North-bound trains at that32 ) and not public 

schools, which in theory should weaken the case as a basic 

precedent. Nonetheless it was heavily relied on by the 

states in the 1950 1s. 

A comment over fifty years later by Justice Fe1ix 

Fran.krurter offers an interesting interpretation 0£ the 

highly vaunted liberalism or Justice John I\!• Harlan in the 

Plessi case. Frankfurter questioned Justice Harlan's 

devotion to racial equality. In a personal letter to 

Justice John 1•1arshall Harlan II, grandson of the first 

Harlan, Frankrurter wrote, "I cannot get away from the 

incongruity that a fellow who indulged in the broad rhetor-

ic that the •constitution is color blind' should have 

sponsored such a narrow result in Cummings. 1133 Fraruc£urter 

referred to the £act that the first Harlan had written the 

majority opinion in the 1899 Cummings case, decided three 

years ~ter Plessy, in which the Supreme Court. declined 

to consider the question whether segregation in e'ducation 

resulted ·in an inequality. Frankfurter pointed out that 

32nugh W. Speer, The Case o:f the Century, 1966, un-
published manuscript. A copy or this may be £ound in the law 
library or the University or Missouri at Kansas City. 

3~elix Frankfurter papers in the Library 0£ Con-
gz-ess. letter to John Marshall Harlan II, dated July 31. 1$6. 
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liarlan 1s dissent in Plessy was no justificat~on for as-

suming that Harlan would have found segregation unconsti-

tutional. He based this on the fact that Harlan repeatedly 

restricted discussion in his dissenting opinion to the 

particular facts of the case--namely that the segregation 

involved was discriroination on "the public highway" within 

the state boundaries of Louisiana. Frankfurter considered 

it highly significant that Harlan omitted mention of school 

segregation inasmuch as the majority opinion in Plessy 

had pointedly referred to it. Frankfurter also pointed 

out that Harl.an did not usually restrict his opinions to 

the narrow scope of' the facts of' a case. Therefore the 

widely prevalent notion that Justice Harlan anticipated 

striking down school segregation in his Plessy dissent 

simply was not historically accurate. Noting that the 

Georgia jurist, Judge Caldwell, in the lower court trial of' 

the Cwmnings case had decided that the equal protection of' 

the laws was vio1ated by the ·separate though admittedly in-

ferior school f'or Negroes, Frankfurter said that it was 

rather surprising that Harlan should not have been at least 

as un-color blind as was the Georgia judge. "Anybody who 

felt passionately against school segregation could easily 

have reached at least the result that the Georgia nisiprius 
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judge reached."34- The significance of the3e observations 

is tr..at they were made by a legal scholar thorouchly 

familiar with constitutional history. At the same time, 

this interpretation of Justico Earlan s.nd his dissent in 

the Plesn;r case r.iust be viewed in light of Frankfurter's 

well-known views on the right of states to govern in such 

fields as public education. 

With the above background in mind, it is necessary 

to look at the seven education cases involving racial 

segregation which came before the Supreme Court in the 

fii'ty years after Pless:[. The following cases were all 

specif'ically ref&rred to in Chief Justice ~-Ja1"ren' s opj_nion 

of 1954, as a bnsis for consideration of the school sebre-

gation issue. 

The first of the seven cases to reach the Supreme 

Court was that of the a.f'orementioned Cumr:11ne y. Boa1,d of 

Education in 1899_ 35 The Negro plaintiffs had asked for 

an injunction closing the white schools in Richmond 

County, Georgia, until a separate school was prc;>vided !'or 

Megroes. They complained that the Board of Education used 

3l~Frankfurter Papers, letter to Jolm I-rarshall 
Harlan, II, dated July 18, 1956. The Supr~me Court in 
Cunm:in~s v. Board or 3ducation 175 U.S. 528 (1699) upheld 
the Georr::-ia state court decision which had denied a request 
by the IJec;ro plaintii'fs to close the all-white high school 
because tile ::egro hi~h school was temporarily closed for 
finaricial reasons. ~isi orius is a court in which cases 
:may be tried by a jury as ._ciTstinsuishcd fror.1 an appellate 
court in which cases are he~rd by judc;es only. 

35cumnings v. Board of ~ducation, 175 U.S. 528 
(1899). 
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the :funds at hand to assist in maintaining a high school 

fo.r· white children without providing a high school for 

Negro children because by then the available funds were 

exhausted. There was an obvious inequality in this situ-

ation. During the oral argument before the Supreme Court 

the plaintiffs made the additional claim that separation 

in i"tself was unconstitutional--"that the vice in the 

common school system of Georgia was the requirement that 

the white and colored children of the State be educated in 

sep~rate schools. 11 36 The Supreme Court denied this claim 

on the basis that it was made too late--that is, no such 

issue had been made in the pleadings in the state court. 

The Georgia court upheld the Board of ~ducation, saying that 

its alloc_ation of funds did not involve bad faith or abuse 

o:r discretion. The Supreme Court in an opinion by J.:r. 

Justice Harlan ai'firmed the lower court decision stating 

expressly that racial segregation in the school system was 

not at issue. 37 

The next case involving racial segregation in 

schools came be:fore the Court in 1908. Although Berea 

College~- Kentucky involved a private colleg~ rather than 

public schools, the issue of compulsory racial segregation 

was the same.38 The question before the Court was the 

.36~., P• 543 . 

.37rbid., PP• 542, 546 . 

.38Berea College v. Kentucky, 211 U.S. 45 (1908). 
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constitutionality of a 1904 Kentucky statute requirine 

separation of the races in all colleges, schools, or in-

stitutions or learning. Even thouch Derea College was 

open to all persons without restriction, its charter was 

considered amended by the 1904 statute. The statute pro-

vided.among other things that white and Negroes could not 

be taught together in any private school unless that school 

maintained separate buildings for each race at least 

twenty-five miles apart. In the Berea case the Supreme 

Court sustained the law on the ground that a corporate 

charter was subject to reasonable regulations or the state 

legislature which had granted the charter. The Court care-

fully omitted discussing the principle of "separate but 

equal," holding that, "it is unnecessary for us to consider 

anything more than the question of its (statute) validity 

as applied to corporations."39 

Here again Justice Harlan dissented proclaiming 

that the statute requiring segregation was "an arbitrary 

invasion or the rights of liberty.and property guaranteed 

by the Fourteenth Amendment against hostile state action 

• • • 1140 He added that if Kentucky could make it_ a crime 

to teach white and colored children together at the same 

time in a private institution, it could also forbid as-

sembling of the two races in the same Sabbath or Sunday 

39Ibid., P• .54. 
40ibid. -
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School, in tho same church, or forbid the association in 

the same private school of pupils of Anglo-Saxon and Latin 

races or of the Christian and Jewish faiths. Even inter-

mineling in the same market place could be prohibited. 

Harlan did however, qualify his position with the statement 

that he had 11 no reference to regulations prescribed for 

public schools established at the pleasure of the state 

and maintained at the public expense. 1141 (emphasis supplied 

by author.) No such question regarding public education 

was presented in Berea and Harlan pointedly refused to 

discuss it. Obviously, "separate but equal" in public 

schools was not really before the Court. 

The next case to come before the Supreme Court in-

volving segregated schools was brought by Gong Lum, a 

Chinese resident of Mississippi, who objected to a school 

board order requiring his nine-year old daughter, Martha 

Lum, to attend a school maintained for Negrocs.42 Since 

there were no separate schools for Mongolians, he claimed 

that his daughter was entitled to attend the school for 

White children. The trial court ordered Nartha's admission 

to the white public school but the Supreme Court of Missi-

ssippi overruled it. On appeal to the Supreme Court 01' 

the United States, Chief Justice William II. Taft, for a 

unanimous court, accepted the finding of the Mississippi 

42~ ~• v. Rice, 275 u.s. 78 (1927). 
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Appellate Court that for purposes of public education, all 

those who were not white belonf,ed to the colored race. The 

state Supreme Court had held that educable children were 

divided into pure white or Caucasian on the one hand and 

the brown, yellow, and black races on the other. Hartha 

Lum had the choice of attending the public school for 

Negroes or finding a private school. Taft said that the 

question before the Court was whether a child of Chinese 

ancestry, born in this country and a citizen of the United 

States, was denied equal protection of the laws by offering 

her common school education in a school for colored 

children. This action was not unconstitutional because, 

according to Taft, education in public schools was strictly 

a matter for the states to regulate. Taft not only cited 

the Plessy and Roberts cases but fifteen lower court cases 

as precedents upholding racial segregation in separate 

but equal facilities. The basic question before the 

Court, howe~er, was really whether the Chinese should be 

classified as part of the colored race. The plaintiff 

accepted the system of segregation in the public schools but 

merely contested her classification within that system. 

For all practical purposes the doctrine of "separate but 

equal" had achieved de facto constitutionality in the field 

or public education as proclaimed by Chief Justice Taft. 

Pa."rt of the background in Brown was a ruling in a 
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University o:f Earyland Law School case, Pearson !.• Hurray.43 

Donald Nurray, a 1935 black e;raduate of Amherst Coller;e, 

was denied adr11ission to the University of l..,!aryland Law 

School solely because of his race. Thurgood harshall 

represented r-·~urray in a suit aeainst university officials. 

In accordance with Naryland law, Murray had been offered a 

scholarship to attend any law school which would accept 

him but as a citizen of Maryland he sought the right to 

attend the state school. The :Maryland Court of Appeals 

held that the out-of-state tuition scholarship was inade-

quate because of the added expense for the student living 

away :from home. The Court also agreed that l~urray was 

deprived of the advantages of in-state law study, such as 

learning local pleadings and acquirine fa1:iiliarity with 

the courts where he hoped to practice. For these two 

reasons the Court held that the out-of-state tuition grant 

constituted a factual inequality which fell below the 

standard of "substantial" equality required by the equal 

protection clause. The proper remedy, accordine to the 

Court, was to admit the plaintiff to the existing state 

university law school. This was a significant. breakthrough. 

Earlier attempts in several Southern state university law 

schools had failed because of the inadequate qualifications 

o~ the black candidate selected for admission.44 The 

43pearson y. ~-:urray, 169 Md. 478 (1936) • 

44Herbert Hill and Jack Greenberg, Citizen's Guide 
iQ. Desegregation (Boston, 1955), P• 59. 



123 

haiJpy ending of Donald I•~urray' s story is that ha pror.;ressed 

throuc;h the formerly all-white university or 1,·.a111yland Law 

School without friction or disturbance. Several years 

after his graduation he tes"ti:Cied in the Texas law school 

case that he had not been segregated, ostracized or mis-

treated in any way.45 

Undoubtedly the success of Murray's efforts in the 

Maryland courts contributed to the first real brealcthrough 

at the Supreme Court level in 1938. This occurred in the 

case of Lloyd Gaines, who sought admission to the all-white 

University or Missouri Law School. Lloyd Gaines was a 1935 

honor graduate of Lincoln University, a state college £or 

Negroes in Je£ferson City, l·.issouri. In the tall of that 

year he applied for admission to the state-supported law 

school in Columbia, }1issouri. Missouri, like Haryland, 

provided out-of-state tuition grants for graduate or pro-

fessional education not available at the all-Negro univer-

sity within the state. Gaines, like Murray, objected to 

the additional expenses in traveling out of state and the 

lack of an opportunity to study state pleadings and practice. 

Counsel for the University officials showed throu~h their 
-----------------·------------------

45Transcript of Record, Supreme Court of. the United 
States, October Term, ~914-8, He1:i.a1~ I,:arion Sweatt !.• Theophils 
Schickel Painter, et. al. A cooy of this transcript is in 
the Federal District Court of Travis County, Texas. De-
tails from the Sweatt trials :i.n the next few pa~es will be 
taken rrom this transcript which was made available to the 
writer by Dr. Hugh ·Speer, University of Missouri at Kansas 
City. Ilerea£ter cited as Sweatt Transcript. 
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cross-oxarnination of Gaines that the case was financed and 

directed by the NAACP. They also tried without much suc-

cess to show that the case was instituted by tha Associatl.on. 

\-Ihether adr.iis·sable as evidence or not, it was a well-lmown 

fact that the NAACP was launching a many-pronged attack 

on segreeation in the schools.46 

Ai'ter a lenethy course through the Circuit and 

Supreme Courts of Nissouri, the case arrived at the Su-

preme Court of the United States in December, 1930. The 

basic question was whether an out of state tuition Brant 

was a denial of the II equal pro tee tion or the laws" under 

the Fourteenth Amendment. In a seven to two decision, 

Chief Justice Hughes ruled that a denial or equal educa-

tional opportunities within the state offended the intent 

of the Fourteenth Amendment. An out-of-state offering was 

not substantial equality within the state. It is important 

to note that neither the parties nor the Court was talking 

about segregation per~- What the High Court did was to 

re:fine the definition of equality, holding, "that for one 

intending to practice [1awl in ?-1issouri there are special 

advantages in .attendinB a law school there, both in relaticn 

4~npublished seminar paper submitted to the Uni-
versity or I-!issouri at Kansas City by the author in June, 
1965. The author interviewed the editor and financial di-
rector of the Kansas City call, Negro newspaper. Both of 
these people knew Lloyd Gainea personally. The author also 
examined back issues of the Kansas City call and the 
original records or the Gaines case, locafea at the Boone 
County Courthouse in Columbia, 1-assouri. 
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to the opportunities for the particular study of r:issouri 

law and for the observation of the local courts, and also 

in view of the prestir;e of the Hissouri law school among 

citizens of the State, his prospective clients. 11 4 7 

Unfortunately .for Gaines, by the time the High 

Cou~t handed down its decision eranting hiln the right to 

immediate admission to the University of Hissouri Law 

Schooi, he had disappeared. In the interim he had ac-

quired an 1-:.A. degree from the University of Lichigan in 

the .field of political science and was last heard .from 

working in a menial job in Chicago.48 Acquaintances of 

his on the Kansas City Q!1! (Negro newspaper) speculated 

that he simply became discouraged with the four-year legal 

battle. There had also been a mixed reaction on the 

campus of the University o.f Nissouri to the announcement o.f 

his possible attendance which might have discouraged Gaines. 

There were nasty threatening letters to the editor of the 

campus newspaper as well as some encouraging, friendly ones. 

Unfortunately for the cause of desegregated education, the 

State of Missouri, within six months of the final decision 

by the Supreme Court, established a separate law school 

for liee;roes. Not until 1950 were Negroes admitted to the 

University of 1-assouri Law School. ilonetheless, the Gaines 

ca~e was a small but notable beginning by the federal 

47~issouri ex. rel. Gainea v. Canada, 305 U.S. 337 
(1938}, P• 34-9. - -- -

48see t. n. 46. 
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courts, an opening wedce, in the strugele to end racial 

segregation in the public schools. Tho permissible area 

of sec-.rer.ation was becomine nioro narrowly defined and that 

of equality gradually extended. 

Two Justices, James C. McReynolds and Pierce Butler, 

in a dissenting opinion in the Gaines case repeated argu-

ments heard in Roberts, Pl~~J!I. and later in Brown. Custom, 

traditions and the peace of the community were pleaded in 

de:Cense of the :Missouri system. 

For a lone time i,assouri has acted upon the view that 
the best interests of her people demand separation of 
whites and Negroes in schools. Under the opinion just 
announced, I presume she may abandon her law school 
and thereby disadvantage her white 9itizens, without 
improving petitioner's opportunities for legal instruc-
tion; or she may break down the settled practice con-
cerning separate schools and thereby, as indicated by 
experience, damnify both races.49 

During the years 1948 to 1950, three key cases in 

the rield or educational segregation were brought before 

the Supreme Court by the NAACP. or signii'icance is the 

fact that the composition of the court in those years in-

cluded from seven to nine justices who would s-till be sitt:lng 

on the bench when the school segregation cases were heard 

in the years 1952 to 1955. Although the effect ot this 

"exposure" on the thinking or the judges cannot be derinita-

ly ascertained, obviously it was ot some import that the 

Court was subject to a continued legal barrage on the 

segregation issue. 

49oaines y. Canada, P• 353. 
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With the post-war boom in education, moro Negroes 

wish.od to enter Southern universities and more cases in-

volvine ser,reeation reached tho courts at all levels. 

In Oklahoma., Ada Louise Sipuel had been barred from the 

state university law school solely on the grounds that she 

was a Negro. Both the district court and the Supreme Court 

of Oklahoma held that Niss Sipuel had no right to attend 

the white school, even though there was no Negro law school 

within the state. Her remedy, according to the courts, 

was to request an -all-Negro law school. This peremptory 

order was reversed, however, by the Supreme Court of the 

United States. In a nine-man per curiam decision, that is, 

an opinion of the whole Court with minimum explanation., 

the Court declared that: 

The petitioner is entitled to secure legal education 
afforded by a state institution. To this time., it 
has been denied her althoueh during the same period 
many white applicants have been afforded legal educa-
tion by the State. The State must provide it for her 
in conformity with the equal protection clause of the 
Fourteent~ Amendment and provide it as soon as it 
does for the applicants of any othergroup.50 

The Court held that the right to an equal educ·ation was 

both "personal and present." Since the rights were 
11 present, 11 the law could not ask the plaintiff to await 

the establishment of a law school. Immediate adn1iss ion to 

the existing school, therefore, was the only adequate 

remedy. Once again the Supreme Court had e.£firmed the 

SOSipuel v. Board of Regents, 332 U.S. 631 (1948). 
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conditions of equality--existence within tho state of 

equal educational facilities. .F'ootdragging on pretext of 

future equality was temporarily stopped--at least until 

the 19.55 "with all deliberate speed" signal. 

Following the decision of the Supreme Court, the 

Okiahoma court then ordered either: (1) that a separate 

law school be set up for the plaintiff; or (2) that the 

law school for whit.a students suspend operations as long 

as Miss Sipuel was denied legal training; or (3) that she 

be ad.mi tted to the white law school. r-:iss Sipuel then took 

her case to the Supreme Court once more on the basis that 

the proposed segregated law school violated the equal 

protection clause of the Fourteenth Amendment. This time, 

however, the High Court denied her plea on the ground that 

seGregation itself had not been in issue. 

A separate law school in a roped-off section of 

the state university was hastily set up, but Miss Sipuel 

refused to attend. Student opinion on the Oklahoma campus 

was with her and faculty members on the· staff of the 

Oklahoma law school spoke for her. One professor testified 

in her behalf pointing out that the segregated law school 

"was a fake, it is a fraud, and it is a deception, and to 

my mind is an attempt to avoid the clear-cut mandate and 

orders of the Supreme Court of the United States. I think 

it is indecent. n5l Although Miss Sipuel sued once more 

SlHill and Greenberg, p. 67. 
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in the Oklahoma courts, this time attacking segrcr;ation 

~~she lost her case because the state legislature 

had admitted her to the all-white state university, even 

though on a segregated basis. Subsequently she enrolled 

in the state university and shortly thereafter all re-

strictions separating her from the other students were 

removed. Her problem was thus settled without ever reach-

ing the Supreme Court a second time. 

Two additional cases arrived in the Supreme Court, 

from Texas and from Oklahoma, the decisions in which gave 

much encouragement to the Negro cause and forebodings or 

doom to Southern white segregationists. The Texas case 

had to do with the application in 1946 of one Heman Sweatt 

to the all-white law school of the University of Texas. 

Although qualified academically, he was rejected on grounds 

of race. Thereupon Sweatt with the aid of the NAACP sued 

the University for denying him equal protection of the 

laws. The federal district court in Austin held that it 

was unconstitutional to bar Sweatt but allowed six months 

for the state officials to establish separate but equal 

legal education for Negroes • 

. The state first set up a makeshift law school for 

Negroes in H9uston, as part of the Prairie View State 

Normal and Industrial Colleges for Negroes. Within the 

year a law school was established in Austin, 1n the base-

ment of a small building near the state capitol. The 
University of Texas Law School Faculty was to provide tour 



130 

instructors who, however, maintained their offices at the 

University. By the time of the second federal district 

court hearing in }1ay of 1947, few of the volumes ordered 

for the library had arrived although a full-time librarian 

was installed. Predictably, the newly established law 

school for Negroes lacked accreditation. As Sweatt testi-

fied, there was no Order of the Coif, honorary law rraternfcy', 

law journal, moot court, scholarship funds, distinguished 

alunmi, or above all a sizeable student body. The adminis-

trators for the newly-established school argued, however, 

that the same courses, with the same textbooks, and the 

same instructors would be available to the Negro law 

students as were offered the white students at the Univer-

sity or Texas. Furthermore, they maintained that with 

fewer students, the Negroes would actually receive a 

superior education in that each student would recite more 

frequently in class and receive more individual attention 

from his professor.52 When it finally became clear that 

neither S~eatt nor several other prospective Negro law 

students would attend this segregated school, and that 

segregation was being attacked in earnest, th& State or 

Texas finally built a separate new $2,000,000 building for 

Neero education, including a law schoo1.53 

In 1949 a poll of teachers in eleven Southern 

52sweatt Transcript, p. 325. 
5Jii111 and Greenberg, pp. 68-69. 
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state universities revealed that of the faculty be-

lieved that Negroes. should be admitted to existing graduate 

schools. Signilicantly 76 % of the faculty at the Uni-

versity o:r Texas also d·esired this.54 In the meantime 

the Sweatt case, by agreement of the parties, was sent 

back from the Circuit Court or Appeals to the federal 

district court in Austin for a new trial, base~ not on an 

inequality of facilities but upon the unconstitutionality 

of segregation itself. Sweatt 1s lawyers alleged that 

Texas laws requiring segregation or the races were in 

direct violation of the Fourteenth Amendment. If the 

case should reach the Supreme Court the plaintif'fs in-

tended that for the first time the doctrine or "separate 

but equal" should be challenged head on. 

During this second trial in 1949 in the federal dis-

trict court, there was a parade of expert witnesses for 

Heman Sweatt. Several law school professors testified 

from northern universities including the University of 

Chicago and the University of Pennsylvania. They generally 

gave their opinion ot the qualities which make up a good 

law school including association with other law students. 

All this testimony emphasized how impossible it would be 

for Heman Sweatt to obtain training in a small, newly es-

tablished Negro law school equal to that offered by the 

Uniyersity or Texas. 
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Once again, however, the Negroes lost in the 

federal district court which held that segregation was 

constitutional. At this point the case moved on appeal 

up to the Supreme Court. This was the first time segre-

gation per~ in professional schools was attacked at the 

Supreme Court level. Again there was an impressive array 

of legal talent on both sides. NAACP lawyers represented 

the plaintiffs and state attorneys general argued for 

the defendants. The Department of Justice filed an amicus 

curiae brief highly supportive of the Negroes• case. The 

government brief argued three major points: (1) equal 

rights meant identical rights, therefore "separate but equal" 

was obsolete; (2) segregation imposed severe psychological 

harm; and (3) racial segregation was damaging to United 

States foreign policy-·-the pain.f'ul gap between democratic 

principles and practice.55 Derogatory excerpts :rrom the 

foreign press about United States racial policy were in-

cluded. Although these three arguments were welcome am-

munition for the NAACP- fight, the Supreme Court to this 

day has not yet decided that equality means identity. 

A number of other briefs attacking seg~egation 

were filed in the Sweatt case. Outstanding among those 

was the brief of the Conunittee of Law Teachers Against 

Segregation in Education signed by over 200 nationally 

known and respected legal scholars. This brief argued 
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that segrecation in law schools was unconstitutional in 

light of the history of the Fourteenth Amendment and be-

cause it blocked the development of a good legal education. 

The Supreme Court members could not have been unmoved by 

the number and quality of the legal profession represented 

therein. Well-lmown legal scholars including former 

clerks of the Supreme Court Justices were represented.56 

Support for the segregationist position came from the 

attorneys general of eleven Southern states who signed a 

brief asking the Supreme Court not to strike down their 

power to keep peace and order for their public schools by 

maintaining equal though separate facilities. 

The Supreme Court in 1950 was not yet ready either 

to repudiate or affirm the "separate but equal" doctrine 

in the field of public education. Generally the Court 

decided constitutional questions as narrowly as possible 

and only when necessary to the disposition of the case at 

hand. On this basis Chief Justice Vinson speaking for a 

unanimous court restricted-his ruling to the question of 

inequality of the Negro law school. In the Sweatt case 

inequality existed in regard to such tangible ~actors as 

size of faculty, number of library: volumes, variety of 

physical plant and location. Also important were the 

S6John P. Frank, Marble Palace: The Supreme Court 
,mAmerican Lire (New York, 1968), p. 92:--See aiso Hill 
and Greenberg, p. 75. 
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intangible differences: 

What is more important, the University of Texas Law 
School possozses to a far sreater degree those 
qualities which are incapable of objective measure-
ment but which make for greatness in a law school. 
Such qualities to name but a few, include reputation 
of the faculty, experience of the administration, 
position and influence of tho alumni, standinc in the 
connnunity, traditions and prestige. It is difficult 
to believe that one who had a free choice between these 
law schools would consider the question closed ..• 
l-lith such a substantial and siGni.ficant segment or 
society excluded, we cannot conclude that the educa-
tion offered petitioner is substantially equal to that 
which he would receive if admitted to the University 
of T~xas Lnw School.57 

The Court added that· since these rights are "personal and 

present" the State must provide legal education for the 

petitioner as soon as it does for applicants or any other 

groups and therefore ordered innnediate admission of Heman 

Sweatt to the University of Texas Law School. After 

laboring many months what the Negroes achieved was a re-

statement of the requirement of equality. 

The Supreme Court dismissed as "unnecessary'' the 

excellent research and voluminous social science testimony 

presented in the course of the lower trials. The NAACP 

had wisely chosen a la:w school for this first important 

test case before the Supreme Court on the question of 

segregation per~, realizing that the justices ·lmew 

only too well from their own personal education how im-

port.ant the 11 intangible" qualities were that made for a 

S7sweatt Transcript, p. 635. See also Sweatt v. 
Painter 339 u.s. 629 (1950). 



135 

great law school. This proved of inestimable value to 

the Ne Groos ' cause. 

Another case was movine up from Oklahoma about 

the same time Sweatt was passing through the federal 

courts of Texas.58 Decisions involving both these cases 

were handed down by the Supreme Court on the same day, 

June 5, 1950. G. W. McLaurin, a Negro, had sought to 

enroll in the University of Oklahoma for a doctorate in 

education. There was no such course for blacks at that 

time in any institution in Oklahoma. Not only was McLaur:in 

excluded from the Unive~sity because of race but the state 

was authorized to impose a :fine of from $100 to $500 a day 

upon any institution that instructed whites and Negroes 

together. Furthermore, any white students attending an 

integrated school could be fined from to $20 per day.59 

Again the NAACP provided legal assistance. The 

first ruling from a federal district court held that the 

state was under a constitutional duty to provide the plain-

tif:f with the education he sought as "soon as it does for 

applicants o:f any other group." The judges had obviously 

done their homework on the recent segregation decisions. 

However, Governor Turner of Oklahoma, in a delaying tactic, 

reconnnended an amendment of state laws at the next session 

of the state legislature. He suggested that Negroes 

58McLaurin v. Oklahoma State Regents, 339 U.S. 
637 (19.50). 

59Hill and Greenberg, P• 72. 
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should attend all-white institutions of higher learning 

in tho state only if the courses they desired were not 

offered in separate schools for Negroes. 60 

By the-time McLaurin•s case was heard for a second 

time in the federal district court he had been admitted 

to the University of Oklahoma by order of the Board of 

Regents. He was still segregated, however, and was forced 

to sit at a desk in an anteroom outside the regular class-

rooms. Furthermore he sat at a separate table in the 

school cafeteria and in a special alcove of the library. 

Interestingly enough many white students resented this 

segregation as much as McLaurin did and frequently tore 

down the signs requiring separation. 

Thurgood Marshall, representing HcLaurin before 

the federal district court, stressed the psychological 

ha.rm resulting from this separation. :Marshall pointed 

out that this deliberately contrived isolation made con-

centration and study difficult. It placed upon NcLaurin 
11 a badge of inferiority which affects his relationship, 

both to his fellow students, and to his professors. 1161 

·McLaurin himself testified that he could not study or 

concentrate. By the time the case arrived in the Supreme 

Court for a hearing, NcLaurin had been moved out o:r the 

anteroom into the classroom itselt, though he was still 

conf.ined to a particular seat, while white students had 

60Ibid. ----61Ib1d., P• 73. 
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fr8edom of choice. 

The issue before the Supreme Court in the McLaurin 

case was clenrly segregation per:!.!. in that there was no 

question of physical inequality--HcLaurin was receiving 

the same instructi~n as white students. But once again 

the Supreme Court bypassed the "separate but equal" doc-

trine. Instead, Chief Justice Fred~. Vinson stressed 

the inequalities produced by segregation. As in the Texas 

case, the Court was propelled close to a head-on confronta-

tion with segregation itself yet it steadfa_stly refused to 

outlaw separation of races on any grounds other than that 

of inequality. With sympathy for McLaurin, the Court 

tound that: 

The result is that appellant is handicapped in his 
pursuit of effective graduate instruction. Such re-
strictions impair and inhibit his ability to study, to 
engaee in discussions and exchange views with other 
students, and, in general, to learn his profession. 
Our society grows increasingly complex and our need 
ror trained leaders increases correspondingly. -Ap-
pellant's case represents, perhaps, the epitome or 
that need, for he is attempting to obtain an advanced 
degree in education, to become, by definition, a 
leader and trainer of others. Those who will come 
under his guidance and influence must be directly 
a.£fected by the education he receives. Their owned-
ucation and development will necessarily suffer to 
the extent that his training is unequal to that o~ his 
classmates. State-imposed restrictions which produce 
such inequalities cannot be sustained.62 

Legally the segregationists were probably still 

ahead with the final decision in NcLaurin although the 

practical result was to end the enforced separation or 

6211i;cLaurin v. Oklahoma State Regents, 339 U .s. 637 
(19.50). 
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McLaurin from the white student body. With a nod to the 

fears of white Southerners dreadine integration, the Court 

pointed out that there was 

a vast difference--a Constitutional difference--be-
tween restrictions imposed by the state which prohibit 
the intellectual connningling of students, and the 
1~erusal of individuals to comrningle where the state 
presents no such bar. The removal of the state re-
~trictions will not necessarily abate individual and 
group predilections, prejudices and choices. But at 
-the very least, the state will not be depriving ap-
pellant of the opportunity to secure acceptance by 
his fellow students on his own merits.63 

De facto, private, and "social" segregation was not to be 

touched. Only state-imposed, or~ Jure, segregation was 

considered. Despite the legal footdragging, there were 

considerable practical results in Southern schools after 

1950. Either voluntary or enforced desegregation occurred 

in state graduate and professional schools in all but five 

Southern states. Florida, Georgia, Mississippi, Alabama, 

and South Carolina still held out. Fortunately tor the 

course of Negro rights, many private schools also followed 

suit whereby countless Negro students were soon ·able to 

enter formerly all-white schools.64 
What the Court was saying about racial segrega-

tion in areas other than education was also important. 

The Negro obviously suf£ered discrimination in housing, 

transportatfon, employment, ·voting, jury duty, and in 

63~. 

64:H111 and Greenberg, P• 77. 
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numerous other areas. Nany of these cases reached the 

Supreme Court but even more never reached any courts at 

all. The cases which did reach the Jiigh Court, however, 

formed a legal background upon which the Brown decision 

was ultimately formulated. Therefore some of the more 

signiricant cases will be examined to see if there was any 

noticeable decisional trend. Generally from 1865 to 1937, 

the Supreme Court upheld laws which enforced separation of 

the races and struck down laws which permitted contact 

between them on a level of equality. During those years 

it was quite clear that the Court reflected views of that 

segment of the country that did not want to advance 

minority rights.65 

E. F. Waite, writing for the Minnes~ta Law Review, 

tallied Supreme Court cases involving racial segregation 

from 1868 to 1937 with the following results: 

1. Negroes won only two oi' fourteen cases in which they 
claimed the right to use the same facilities as whites 
in common carriers, public places, and schools or 
housing. In this period there were no cases at the 
Supreme Court level regarding intermarriage. 

2. Negroes won only six of sixteen cases in which they 
sought federal protection of their right to vote, or 
of other rights attributable to federal citizenship. 

J. Negroes won twelve of twenty-one cnses in which 
they soueht to obtain a fair trial in criminal cases. 
In i'ive of the nine cases decided unfavorably to the 
Negro, the Court fully recognized the constitutional 
rights of the minority, but did not grant the litieant•s 
specific request. 

65r-1orroe Berger, Equality~ Statute (New York, 
1950), p. 69. See also Jack Peltason, ¥ederal Courts in 
the Political Process (New York, 1955), P• so. 
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4. Negroes won all three cases in which they sought 
federal protection from peonage.66 

The Court was most consistent in the protection 

of Negroes' rights to a fair trial, to exemption from 

forced labor, to equal but separate public facilities, to 

entex• any business or occupation, and to make contracts. 

It is interesting to note that the exercise of these 

rights were least likely to bring Negroes into close 

personal association with whites on a level of equality. 

A noticeable shift in direction occurred in 1937; 
since then no decision or the Supreme Court has sustained 

the segregation interests. Instead, the Court majority 
. 67 has consistently moved toward desegregation. Reflecting 

basic changes in the philosophy and practice of govern-

ment, the Court emphasized protection of civil rights. 

A major depression, World War II, the New Deal philosophy, 

threat of a third war, the emerging importance of tne 

underdeveloped nations, and the leading position of the 

United States in world affairs all contributed to ~he change 

in judicial direction. 68 As will be shown 1n a later 

chapter, the changing composition or the Court itself 

was also of great importance. In the area ot economic 

66E. F. Waite, "The Negro in the Supreme Court," 30 
Minnesota Law Review, 219 (1946). 

67Peltason, p. SO. 
68Ibid., P• 51. 



regulation the Court allowed the federal and state govern-

ments considerably greater freedom than they ever had 

enjoyed, but in the area of civil ribhts the Court became 

less willing to permit governmental freedom. 

The Fourteenth Amendment was increasingly used 

after the 1930 1s to bolster Negro rights in areas other 

than education. It is interesting to speculate why it 

took the courts longer to apply the same principles of 

equal protection of the laws in education. It could have 

been because the courts generally dealt with familiar 

subjects in these other areas. Property rights had always 

been protected by the courts. It was thus easier to see 

why the Court rejected racial zoning laws. The right to 

vote was specifically protected by the Fifteenth Amend-

ment as well as by a number or federal statutes. Fair 

administration of the criminal law had been a chief concern 

or courts since early common law days in England. Com-

pulsory public education was, on the other hand, a relative-

ly new concept for the courts to deal with. Many observers 

also felt that in the earlier education cases the lawye-rs 

did not present the issue effectively. Not until the 

early 1930 1 s was there a planned, co-ordinated effort by 

the NAACP which, combined with accompanying social changes, 

contributed directly to the line or decisions leading to 

the Brown decision. 69 

69- 5 Ibid., P• 1. 



Racial discrimination in transportation, jury duty, 

housing, voting, jobs, fair trial and relocation centers 

were therefore very much part or the .background picture. 

The· earliest post Civil war segregation case concerned 

transportation. As early as 1873 the Supreme Court for 

the first time repudiated segregation in public transport-

ation on a District of Columbia streetcar. The Court held 

that this was a violation of the equal protection clause 

of the F'ourteenth Amendment and the common law obligation 

of public carriers to take all comers. The opinion stated 

that a "separate but equal" arrangement in providing two 

identical but ·separate cars tor Negroes and whites evaded 

a requirement in the company charter to provide equal 

services tor the races. 70 

The Civil Rights Act of 1875, the last serious 

effort of the Radical Republicans to establish civil 

equality tor Negroes, had provided that all persons were 

entitled to the equal enjoyment of public accommodations 

1n inns, theaters, places of amusement, and public con-

veyances on land or water. By 1883, in the Civil Rights 

cases however, in line with the restoration of white 

supremacy, the Court declared the 1875 act void. Justice 

Joseph P. Bradley in an eight to one decision pointed out 

that the Fourteenth Amendment was prchibitory upon the 

states only and not upon actions of private individuals. 

70Railroa1 Company v. Brown, 17 Wall. 445 U .s. 
(1873). -- -



Congress lacked the power to deal with "individual in-

vasion of individual rights. 11 71 This opinion was clear 

notice that the federal judiciary would not protect 

Negroes against acts of private discrimination. 

In view of the C-ivil Rights cases, it was probably 

not surprising that the Court upheld the right to separate 

transportation facilities in the 1896 Plessy case. Less 

than twenty years after Plessy, the Supreme Court invalid-

ated an Oklahoma law which provided separate nnd unequal 

facilities. In this case a railroad company in theory 

provided separate sleeping, dining, and chair cars for 

the races but in practice provided these facilities only 

for whites, on the basis that there were not enough Negroes 

demanding them. The Court ruled that the essence of the 

constitutional right of "equal protection" was that it was 

personal to the given plaintiff and such arguments as 

limited demand were irrelevant.72 

A real breakthrough in segregated transportation, 

however, did not occur until the 1940 1 s when several im-

portant cases were decided. In 1940, Congressman Arthur 

W. Mitchell, a Chicago Negro, was forced to give up a 

Pullman seat at Hemphis during a journey from Chicago, 

Illinois to Hot Springs, Arkansas. The Chicago, Rock 

71c1vil Rights cases, 109 u.s. 3 (1883). 
72McCabe v. Atchison, Topeka,~ Santa Fe !!Z_., 

235 u .s. 1.51 ( 1914). 
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Island, and Pacific Railway, transferred him to a seat in 

a Negro coach because there were no Pullman cars provided 

for Negroes. The Interstate Commerce Commission dismissed 

the complaint for the reason that there was little demand 

by Negroes for the requested accommodation. Rejactins 

this logic Chief' Justice Charles E. Hughes, speaking for 

a unanimous Supreme Court, reversed the I.c.c. ruling, 

pointins out that the denial of a personal right could not 

be justified by the fact that there were few persons who 

wanted to exercise it. 73 

Five years later the High Court for the first time 

invalidated a state law squarely on the grounds of segre-

gation. Using the interstate conunerce approach the Court 

held that state statutes requiring segregation interrerred 

with the uniformity of interstate connnerce. In this in-

stance a Negro woman refused to take a back seat on a bus 

bound from Virginia through the District of Columbia en 

route to Baltimore, Maryland. Justice Stanley Reed for 

the majority said that a state law materially affecting 

interstate commerce might be invalid even in the absence 

or conflicting Congressional legislation.74 This ruling of 

course touched only inter-state and not intra-state trans-

portation. 

7.Ji~itchell ~• U.S., 313 U.S. 80 (1941). 

74i-1organ !.• Virginia, 328 u·.s. 373, (1946) • 



A few years later the Supreme Court again invoked 

the commerce clause to outlaw segregation on two ships 

transporting patrons between Detroit and a Canadian-owned 

island. The shippins company had been convicted of violat-

ing the Michigan civil rishts act providing that all 

persons were entitled to "full and·equal acconnnodations • • • 
of .•. _public conveyances on land and water." The High 

Court upheld the conviction of the carrier by the lower 

federal court and denied the assertion by the company that 

this was foreign commerce, exempt from state control. In-

stead the Court ruled that the island was economically and 

socially, though not politically, an adjunct of the city 

of Detroit, hence the company was engaged in local com-

merce.75 The Court was obviously straining to protect 

minority rights even though it still did not feel justified 

in invoking the equal protection clause. 

Again in 1950, the Supreme Court invoked the anti-

discrimination section of the Interstate Connnerce Act 

to invalidate a regulation requiring segregated dining 

cars. 76 Although the case was not settled until some years 

later, it arose during World War II when a Ueg~o member of 

the wartime Committee on Pair Employment Practice was re-

fused service in a dining car because the two rear tables 

1948. 
7Snob-Lo Excursion Co. !.• Michigan, 33 U .s. 28, 

76Henderson v. United States, 339 U.S. 816 (1950). 



reserved for Negroes were occupied by whites. Upon com-

plaint by tho passen~er., the company set aside one table 

in onch dining car exclusively for Negroes and separated 

it £rom the others by a curtain or partition. Although 

the Interstate Commerce Commission upheld this arranee-

ment, the Supreme Court in an opinion by Justice Harold 

Burton said that this practice violated the anti-discri-

mination clause of the Interstate Commerce Act. The 

partition only called attention to the racial classifica-

tion of passengers. 

The right of Negroes to sit on juries or be tried 

by juries which included Negroes was affirmed by three 

cases decided in 1879. State laws excluding Negroes from 

juries existed in West Virginia, Kentucky., I•assouri., and 

Oregon. For the fi~st time in Strauder v. West Virginia 

the Supreme Court invalidated a state law involving 

racial discrimination. The West Virginia law limited the 

right to sit on juries to white males, twenty-one years of 

age, and citizens of the state. The Court held that this 

law lessened the securityw of the colored race, was a step 

toward reducing them to a condition of servility., and de-

nied them the equal protection of the laws. In reference 

to the Fourteenth Amendment., the Court said: 

;/hat is this but declaring that the law in the States 
shall be the same for the black as for the white; 
that all persons, whether colored or white, shall 
stand equal before the laws of the States and, in 
regard to the colored race, for whose protection the 
Amendment was primarily designed, that no discriminat:icn 



shall be made aGainst them by law because of their 
color? ... Tho very fact that colored people are 
sinGled out and expressly denied by a statute all 
right to participate in the administration of tho law., 
a~ Jurors, because of their color, thouch they are 
citizens and may be in other respects fully qualified, 
is practically a brand upon them, affixed by the law; 
an assertion of their inferiority, and a stimulant 
to that race prejudice which is an ir.ipediment to se-
curing to individuals of the race that equal justice 
which the law aims to secure to all others.77 

SJ,milar discriminatory jury duty laws were struck 

down in two other cases. In Virginia~- Rives., the Court 

re.ferred· to the Civil Rights Act of 187.5 stating that "the 

plain object or these statutes., as of the Constitution 

which authorized them was to place the colored race in 

respect of civil rights., upon a level with whites. They 

made the rights and responsibilities., civil and criminal, 

of the two races exactly the same. 11 78 Similarly, in 

Ex parte Virginia, the Court stated: 

One ereat purpose of these (Thirteenth and Fourteenth) 
amendn1ents was to raise the colored race from that 
condition of inferiority and servitude in which·most 
of them had previously stood, into perfect equality 
of civil rights with all other persons within the 
jurisdiction of the States. They were intended to· 
take away all possibility of oppression by law be-
cause of race or color.79 

Protection against state infringement of the 

Negroes right to jury duty was further extended in 193.5. 
In Norris v. Alabama the Court held that discrimination 

could be ini'erred from the continued absence of Negroes 

p. 311. 
77strauder v. West Virginia, 100 U.S. 303 (1879), 

78virginia !• Rives, 100 U.S. 313 (1879), P• 318. 
79~ parte Virginia, 100 U .s. 339 (1879), PP. 349-45. 



from the lists of jurors and from juries. Previously it 

had been necessary to prove discrimination by direct 

evidence that the excluslon was on racial ~rounds alone. 

After this ruling, evidence that for over a generation 

no Negro had been called for service on any jury in the 

county and no names of Negroes were placed on the estab-

lished jury roll was sufficient proof of discrimination.BO 

Finally in 1939 the Supreme Court ordered a re-
trial in a murder case where a Negro had been convicted by 

an all-white jury. In Louisiana,Negroes were found to 

have been "improperly excluded" from juries from 1896 to 

the time of the tria1. 81 A year later in 1940, the Court 

unanimously ordered a new trial in a Texas case on the 

same ground. 82 Several other jury cases arose in Texas 

within the next few years, in all of which the Court con-

tinued to protect and expand the right of Negroes to be 

included on juries. In one instance, absence of Negroes 

from grand juries for the previous sixteen years was 

considered to have amounted to systematic exclusion so 

that it was not necessary to show deliberate racial dis-

crimination.83 

In the area of housing there also was some measur-

able progress. An ordinance of the city of Louisville, 

80Norris v. Alabama, 294 U.S. 587 (1935). 
81Pierre v. Louisiana, 306 U.S. 354 (1939). 
82smith ~• Texas, 311 u.s. 128 (1940). 
83Hill !.• Texas, 316 U.S. 400 (1942). 
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Kontucky, which restricted Negroes from living in certain 

sections or town was struck down by the Supreme Court in 

1917. 84 Despite a plea for segregation by the city to 

preserve the public peace, the Court held that "this aim 

[public peace] cannot be accomplished by laws or ordinances 

which deny rights created or protected by the Federal 

Cons titution. 11 No state or local government could pass 

a law limitine a person's right to occupy, buy, or sell 

property merely because of color. Note that the Court 

was prohibiting govermnent action only and remained con-

spicuously silent regarding private action. This led to 

a rash of private restrictive covenants, finally challenged 

in Corrigan~- Buckley, where the Court held that such 

private agreements did not violate the Fifth, Thirteenth, 

or Fourteenth Ameridments. 85 
Success for the Negroes in the field of restrictive 

housing covenants was deferred until 1948. Four cases in 

that year finally brought to a head the NAACP 1 s concerted 

attack on judicial enforcement of private restrictive 

covenants. Two of these cases dealt with covenants in 

Washington, D.c., where a unanimous court.held that enforce-

or restrictive covenants by a District of Columbia 

court was prohibited by the federal Civil Rights Act or 

84Buchanan v. Warley, 245, U.S. 60 (1917). 

85corr1gan ~• Buckley, 271 u.s. 323 (1926). 
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1866 even thouc}l the agreements themselves were not 

prohibited. 86 Similarly in two other cases, the Court 

ruled that enforceme~t of restrictive covenants by state 

courts was state action within the meaning of tne Four-

teenth Amendrnent.87 

The Negroes suffered a set-back two years later 

when the Supreme Court ruled that the racially discrimina-

tory action of the l'ietropolitan Life Insurance Company was 

private, not state action, and thus protected. 88 The 

insurance company had built a huge apartment complex in 

New York City with the very substantial aid of city con-

demnation proceedings of East River property, tax exemption 

for twenty-five years, and the closing of certain streets 

within the area. Nevertheless the Court, with Justices 

Black and Douglas dissenting, held that this was the action 

of private individuals. 

Progress in the area of equal voting rights.was 

slow. Despite the Fifteenth Amendment, Negroes were ef-

fectively deprived of voting rights after the Civil War. 

A variety of devices were used by the Southern states at 

the end of the Reconstruction period to disen.t:ranchise 

the Negro. As early as 1876, in United States~- Reese 

. 06nurd y. Hodr;e and Urciolo !. . Hodge, 3.34 U .s • 24 
(1948), consolidated opinion. 

87shelly v. Kramer and McGhee y. Sipes, 3.34 U.S. 
l (1948). -

88oorse~ e~ aLv. stuv:esant Corporation, 
339 u .s. 981 (r.,1J1.- -



the Supreme Court pointed out that the Fifteenth Amend-

ment did not "confer the right of suffrage upon anyone" 

but merely prohibited the states and the federal govern-

ment from excluding a person from voting because of race, 

color or previous servitude. 89 The primary control or 

suffrage was to remain with the states. In 1898 the 

Court ruled that a law giving local officials authority 

to require any voter to read and interpret ar...y part or the 

Constitution to the satisfaction of the election officials 

was valid.90 Although this interpretation seemed to opon 

the way for rr.a.ss disenfranchisement of Negroes, the Court 

within a few years refused to validate the so-called 

"grand.father laws," which gave the vote only to those 

whose ancestors had the right to vote in 1866. The Court 

rejected its 1a98 interpretation when it decided in 1915 
to strike down an Oklahor.:ia. law requiring a literacy test, 

including the grandfather clause. 91 

A i'urther blow for political equality was struck 

in 1927 when the Court on the basis of the Fourteenth 

Amendment invalidated a Texas statute i'orbidding the Hegro 

to vote in the Democratic primary. 92 Five years later the 
-----------------------------8~united States~- Reese, 92 U.S. 214 (1876). 

90williarr..s v. Eississippi, 170 U .s. 213 (1898) • 

91Guinn v. United Sta~~, 238 U.S • .347 (1915). 

92nixon v. Herndon, 273 U.S. 536 (1927). 
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court defeated n Texas attempt to continue the illecal 

exclusion in a law making it appear that it was no longer 

the state that was denying the right in question. The 

Texas law empowered the executive committee of the Demo-

cratic party to prescribe the qualifications for member-

ship in the Party. White Democrats found a temporary 

reprieve in 1935 when the High Court unanimously held that 

the exclusion of Megroes by the .Texas Democratic Party in 

the State convention dl.d not violate the Fourteenth Amend-

ment. 93 However in 1941, the Court reversed this earlier 

·decision in the case of United States v. Classic. 94 In 

this case dealing with ballot-box tampering by state of-

ficials in a primary election, the Court held that the 

federal government could lawfully regulate a state pri-

mary where the Demoeratic party primary was the only 

election in which there was any contest for a federal 

office. 

With the Classic decision establishing federal 

control over Southern primaries for national offices, the 

NAACP turned to the probiem of discrimination in party 

conventions. By 1944, in Smith~• Allwright the _Court 

held that the party convention barring Negroes 'ttas "state 

action within the meaning of the Fifteenth Amendment." 
Where membership in a party was "also the essential 

93orovey !.• Townsend, 295 u.s. 4S (1935). 
94on1ted States v. Classic, 313 U.S. 299 (1941). 
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qualification for voting in a primary to solect nominees 

for a general election, the stato makes the action or the 

party the action of the state. 1195 Southern political 

leaders, however, did not give in without a fie;ht. They 

announced that they had no intention or permitting the 

Meg:ro to take over their election system or even attend 

their white schools, that in fact the South intended to 

maintain its political and social institutions in the 

best interest or its people.96 

The Governor of South Carolina in 1944 called the 

state legislature into special session to circwnvent the 

Texas primary case of Smi~h .!.· Allwright. The ·Governor 

stated that it was absolutely necessary that all laws per-

taining to primaries be repealed in order to maintain 

White supremacy in the Democratic primary or South Carolina. 

The legislators then proceeded to repeal one hundred and 

fifty laws which referred to the pr:iJnaries. 97 Georsia 

adopted the same course. Following this action, one 

Elmore, a Negro, was refused a Democratic party primary 

ballot in Richland County, South Carolina, and the case 

went to court. Federal District Judge J. Waties Waring 

95smith .!.• Allwright, 321 u.s. 649 (1944). 
9611 1'Tegro Disenfranchisement--a Challenge to the 

Constitution," anonymous 47 Colwnbia Review 78 (1947). 
97vladim1r o. Key, Jr., Southern Politics in State 

and Mation (Mew Yorlc, 1949), p. 631. See also .t!linore v. 
!if£!, 72 F. Supp. 516, E.n.s.c. (1947). 
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ruled that this action of the Democratic Party in South 

Carolina was "state action" and thus prohibited. Thanks 

to Sudge Waring, Negroes began to vote in increasing 

numbers in Southern elections. 98 

In 1953 the Supreme Court circumvented another 

evasion by Southern white political leaders when it ruled 

th.at a county Democratic party association in Texas, called 

the Jaybird Party, was not "private action" but, in !'act, 

a political party which had since 1889 systematically 

excluded Negroes from vcting. 99 

Concerning employment the Supreme Court has fairly 

consistently protected the rights of minorities against 

attempts of certain states to place them at a disadvant-

age. As early as 1886 the Supreme Court had made som·e 

encouraging statements in this regard. An example or this 

protection occurred in Yick Wo !.· Hopkins (1886) which in-

volved a San Francisco licensing ordinance which discrimi-
100 nated on the basis of Chinese ancestry. The Supreme 

Court unanilllously invalidated this ordinance which regu-

lated the laundry business with the obvious intent or 

driving Chinese laundry owners out of business. In 1915 
an Arizona statute with a discriminatory provision was 

invalidated. The Arizona law required that 1n all 

98Ibid. 
99Terry ~• Adams, 345 U.S. 461 (1953). 
lOOyick Wo !• Hopkins, 118 U.S. 356 (1886). 
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es tablislunents with five or more workers, 8oi·; of them 

must be citizens of the United States. The Court ruled 

here that this was an unreasonable classification: "It 

requires no argument to show that the right to work for 

a living in the common occupations of the comm.unity is of 

the very essence of the personal freedom and 0pportunity 

that it was the purpose of the Fourteenth Amendlilent to 
secure .,il.Ol 

Similar cases reached the Court in the late 1930's 

and 1940 1 s. For example in 1938., the Court permitted a 

Negro organization to picket a ~-!ashington store with pla-

cards reading: "Do Your Part! Buy Where You Can 1-Jork ! No 

Negroes Employed Here!" The Court held that this activity 

was protected under the Norris-La.Guardia Act even though 

the picketers were not a labor union but a voluntary assoc-

iation for the mutual improvement of colored persons. 

Ruling for the Negroes., the Court stated that "race dis-

crir.1ination by an employer may reasonably be deemed more 

Unfair and less excusable than discrimination against 

workers on the ground of union affiliation. 11102 

Decisions by the Supreme Court in the area of 

fair trials gave an additional boost to the Negro in his 

fight for equal rights. In 1932 the Court ruled that lack 

or access to counsel both before and durine trial in a 

l01Truax ~- Reic~., 239 U.S. 33 (1915). 
102uew He~}o Alliance v. Sanitary Grocerv Co., 

303 u.s. 5~193 . 
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criminal proscecution was a clear denial of due process 

under the li1ourtoenth Amendment. This case involved a 

conviction for rape in the Alabama courts where the Negro 

defendants lacked assistance of counse1. 103 A few years 

earlier a case came up to the Supreme Court involving the 

1928 Arkansas race riots which followed when a white man 

fired into an organizational meeting of Negro tenants. 

Justice Holmes stated that "if in fact a trial is dominated 

by a mob so that there is an actual interference with the 

course of justice, there is a departure from due process 

of law. 11 104 

The Japanese evacuation cases during World War II 

showed the anguish of the Court when it was forced to weigh 

national security against the doctrine of racial equality. 

Although no Negroes were involved, these decisions re-

vealed the sensitivity of the Court to racial discrimina-

tion. The cases turned on the curfew and.evacuation 

orders applied to American citizens or Japane·se ancestry. 

Although unanimously sustaining the curfew order on the 

West Coast, the Court divided bitterly on the question of 

evacuation orders. The curfew, ordered ?•!arch 24, 1942, re-

quired that all persons of Japanese, German, or Italian 

ancestry residing in a prescribed military area--the entire 

Pac1f1.c coastal area--be within their place of residence 

l03Powell Y.• Alabama, 287 U .s. 45 (1932) • 
104Moore y. Dempsey, 261 U.S. 86 (1930). 
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daily between the hours of 8:00 P.h. and 6:00 A.1;. A 

socond military oi-•dcr of Nay 9, 191.~2., decreed tho exclusion 

of all porsons of Jnpanosc origin from the nrou. "He-

locatlon Centers," detention camps in fact, woro created 

for these Japanese-Americans some of whom were detained 

for periods up to four years. 

The relocation procram first ca.mo before tho 

Supreme Court in June, 1943, when an American citizen of 

Japanese ancestry was charr,ed with violatine the military 

curfew. Although the Court acknowledged that tho curfow 

was an appropriate exercise of the war power where 

national security was involved, it ruled that "distinctions 

between citizens solely because of their ancestry are by 

their very nature odious to a free people whose institu-

tions are founded upon the doctrine of equality. For that 

reason, legislative classification or discrimination based 

on race alone has often been held to be a denial of equal 
105 protection." Justices Douglas, Murphy, and Rutledge 

each wrote separate concurrine opinions in this case. 

Douglas emphasized that the decision could only be sus-

tained because the "peril is great and the time is short. 11 

Murphy, aclmowlod~inc the needs of public safety o.nd 

lllilitary security, pointed out that "distinctions ba.sed on 

color and ancestry are utterly inconsistent with our 

traditions and ideals. 11 

105i11rabayashi v. United States, 320 U .s. 81 (1943). 
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In Korematsu v. United !.>to.tes Justice i3lack .ror 

the majority again upheld tho conviction of a Japanose-

Amorican who reniained in the proscribed military region 

contrary to military orders. This ruling was made on the 

basis that "the need for action was great and time was 

short. 11 Black denied that the case could be "cast • • • 
into outlines of racial prejudice, without reference to 

the real military dangers, which were presented." The 

Court was rar fror.1 unanimous as Justices Hurphy, Roberts, 

and Jackson entered vigorous dissents based on theelement 

of racial discrimination. I~urphy said the exclusion pro-

gram fell into 11 the ugly abyss of racism. 11 l06 

''Equal protection of the law" was becomine; a reality 

through judicial action though the legislative branch of 

government was hedging. Civil rights laws were effective-

ly blocked in Congress by an alliance of Southern Der.10-

crats and Northern Conservative Republicans. This very 

reason in fact forced the Negroes to turn to the Courts, 

while segregationists turned to federal and state legis-

latures. One branch of the federal government, however, 

Was firmly cormnittcd to supporting the desegreeation 

o£rorts. This was the Dopartment of Justice which from tho 

1940 • s on, subnii tted amici curiae briefs favorable to the 

tlegroes in racial discrimination cases. As early as 1941, 

in Hit che 11 . v. united States , the railroad transportation 

l06Korematsu v. United States, 323 U .s. 214 (J.944). 
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cas c, the Justice De pa11 tment had sided with the l! ecroas 

aGainst rulincs of the Interstate Commerce Commission. 

By the late 1940 1s, in the restrictive covenant cases, the 

Department was comine out strong in support of the MAACP. 

During tho same decade many suits wore brought 

to secure salaries :ror j~egro teachers equivalent to those 

paid white teachers. Nore than forty such cases were 

·pressed by the NAACP alone, none of which was ever decided 

by the Supreme Court because most were won or settled at 

lower levels. Legally these cases set the face pf the law 

even more clearly against discrimination. 107 
Still one must ask to what extent did these pre-

cedents control the Court in the school segregation cases? 

Were there alternatives in 1954? What had the Court said 

in the past which limited the possibilities? By the 1950•s 

the Court had legally opened up inter-state transportation 

to Negroes on an equal basis. Minimum demand by blacks for 

such items as Pullman cars or dining room accommodations 

was no longer adequate excuse for denying these services, 
. 

althpugh in actual practice there were many evasive de-

vices. The Court had also struck down political .party con-

ventions, private clubs, and primary eleotions which ex-

cluded Uegroes. Such devices as the "grandfather clause" 

to prevent voting in federal elections were outlawed. The 

right to trial by a jury where Negroes were not excluded 

l07Hill and Greenberg, P• 64. 
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and the richt to servo on juries were established. 

i1acially restrictive housing contracts wore no lonr;er en-

forceable by the Courts. Public accommodations--such as 

restaurants, theaters, hotels--bad been opened to Negroes 

on a~ equal basis in many areas including the District of 

Columbia. I--~y racial restrictions interfering with the 

right of livelihood were taboo. 

Mos·t significant of all for the disposition or 

the school segregation cases was the stand taken by the 

Supreme Court in the Japanese exclusion cases during World 

War II. Only stringent reasons of national security were 

sufficient to sustain the racially discriminatory curfew 

and relocation orders. The Court clearly spelled out 

here what becamo the basic issue in Brown. In IIirabay-

Y.• United States the Court had said that legislative 

£!._assifications or discrimination based£~~£~ color 

alone were by their very nature "odious to a free people 

whose institutions are founded upon the doctrine of 

equality." Here were the basic issues later found in the 

school segregation cases: legislative classifications based-

on race alone; the doctrine of equality in the American 

heritage; and public peace, order, and security. In both 

cases the Cou~t was. asked to weigh the constitutional 

ri(,hts of individuals against society's rights--peace, 

security, customs, and traditions. 

What the Court had not done by the 19SO•s was also 
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sicnificant. It had not interfered with the actions or 

private individuals or inntitutions, only with state 

actions. Nor had it intruded into areas of "social" 

activity--a poorly defined, yet frequently expressed 

catagory. Yet the Court had moved toward a more explicit 

definition of equality. Equality must be established with-

in state boundaries. Newly established institutions, such 

as eraduate or professional schools, could not be con-

sidered equal to any long established ones. Finally the 

Court had spelled out the requirement that constitutional 

rights were "personal and present" which meant that indi-

viduals were entitled to immediate relief. 

Knowing all this, the Court was still confronted 

for the very first time with the issue or segregation 

per~ in public schools. "Separate but equal" was still 

the law of the land, notwithstanding the Texas and Okla-

homa law and graduate school cases. Even though there 

might well have been a decisional trend in the wind, there 

were still viable alternatives in 1954. The Court could 

have retained "separate but equal" while scrutinizing 

facilities to see ir they were equal. This would have 

left precedents undisturbed, while opening up possibilities 

ror endless litigation. The Court might also have reversed 

Plessy and the "separate but equal" doctrine as inconsis-

tent with the earlier case of Strauder •. west Virginia 

which had held that the Fourteenth Amendment had assured 

Negroes the same civil rights as whites. Or the court 
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could have revorsed "separa~e but equo.l" on grounds of 

the historical circwr~ta.nces surrounding the Fourteenth 

Amendment. 108 Thurgood Na.rshall noted tho.t the Court 

misht also have based its decision on the ground that race 

was not a legally acceptable basis tor classitication.109 

Instead the Court chose to reverse the "separate 

but equal" doctrine -tor ostensibly n·on-legal reasons--

such as changes_ in public education and developments in 

psychological lmowledee. The widespread furious reaction 

to the Brown opinion was caused as much by the apparent 

basis tor the decision as tor the overthrow ot "separate 

but equal" doctr~ne. The next chapter therefore will 

examine the controversial social science evidence which 

many believed was the basis tor the Drown decision. 

108 Robert J. Harris, The Q.uestror Egualitt: The 
Constitution, Con~ress, and tne-Supr~r,1e Court (Baon7fouge, 
I960T;pp7'I43-14 . - -- - - -

l09Interview with Thurgood Marshall by -Dr. nugh w. 
Speer on February 11, 1967 as related to the writer. 



CHAPTER V 

THE SOCIAL SCIENCE EVIDENCE IN THE TRIAL COURTS 

One or the most controversial aspects or the Brown 

decision was its alleged reliance on social saience evidence. 

Lavish praise and bitter denunciation followed announcement 

of the decision. Controversy centered not only on the 

validity of the evidence, but on whether tho Supreme Court 

did in fact base its decision on these grounds. The basis 

of a decisionJ the reasons for it, are almost as important 

as the decision itself for the future course of the law. 

Therefore it is important to study the use of this evidence 

in,the school segregation cases. This chapter will examine 

the actual testimony produced in the four trial courts. 

The following chapter will show the emphasis placed on 

this evidence in the written briefs, oral argwnents, and 

in the Supreme Court opinion. 

The use or non-legal information to inform the 

Court, especially in cases involving constitutional 

questions, has been common ever since the appearance of 

the Brandeis brief in 1908. At that time Louis D. Brandeis, 

a Boston attorney and subsequently an Associate Justice or 

the United States Supreme Court, argued the constitution-

ality or an Oregon statute regulating the working hours of 

Women 1n laundries. In his brief to the Supreme Court, 

163 
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Brandeis disposed or the constitutional precedents in two 

pases while devotine over one hundred pages to statistics 

on the effects of long hours of labor on the health and 

morals or women. Justice David J. Brewer of the Supreme 

Court who ruled on this case implied that social and 

economic philosophy and not mere constitutional precedent 

had been decisive. Justice Brewer said, 

It may not be amiss, in the present case, before exam-
ining the constitutional question, to notice the course 
of legislation as well as expressions or opinion from 
other than judicial sources. In the brief filed by 
J,ijt. Louis D. Brandeis is a very copious collection of 
all these matters .... The legislation and opinions 
referred to ... may not be, technically speaking, 
authorities, and in them is little or no discussion 
of the constitutional question presented to us for 
determination, yet they are significant of a widespread 
belief that women's physical structure and the func-
tions she performs in consequence thereof, justify 
special legislation restricting or qualifying the 1 conditions under which she should be permitted to toil. 

The Brown brief however differed significantly 

from the Brandeis brief. In the latter, non-legal argu-

me·nts were used to validate an existing state law, to show 

some rational basis for the Oregon statute. In the Brown 

briefs, non-legal arguments were used to invalidate laws, 

a much more difficult task, since there always is a pre-

sumption of statutory legality. It was almost impossible 

in 1952-1953, to show that no reasonable basis existed tor 

state segregation laws. The novel element in the Brown 

case was the use of non-legal materials to influence the 

l1-1uller v. Oregon 208 U .s. 412 (1908) • 
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court in the creation of a new constitutional standard, 

that "separate" could no lonc;er be considered "equal." 

It was not, therefore, that the state laws were found 

deficient, so much as the fact that a new standard was 

appl.ied. If the social scientists had merely testified 

against the constitutionality of state segregation legis-

lation their efforts would probably· ha~e failed. The 

plaintiffs achieved spectacular success, however, in con-

vincing the Court that a new rule of law was needed. 2 

The interesting and curious aspect of this development 

was that several members of the 1954 Court as well as 

numerous legal commentators did not believe that the 

social science evidence was of much significance as we 

shall see in Chapter VI. That a new standard was applied 

to state laws in the Brown case, however, can not be 

denied. Whether the Court was induced to do this on the 

basis of the social science evidence is still an open 

question which will now be examined in detail. 

Preliminary to examining the social science 

evidence, one complaint by the school board attorneys should 

be noted. This was the charge that the social scientists 

were merely giving opinion evidence and not firs~hand 

testimony. Few of the witnesse~ had ever been in the 

community before the trial, few of them were even familiar 

2Albert P. Blaustein and Clarence C. Ferguson, Jr., 
Desi%_egat1on and the Law (New Brunswick, New Jersey, 1957), 
p. . 
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with the section of the country as a whole, and only two 

or three had dealings with the plaintiffs in the cases. 

Those who objected to this opinion testimony ignored the 

fact that the use of expert opinion evidence had long been 

established practice. Testimony of witnesses, as a 

general rule, is limited to direct knowledge of the events 

in issue. llhere witnesses lack firsthand information, their 

tes tilnony is excluded by one of the rules or evidence such 

as the hearsay rule or the opinion rule. Somo issues, 

however, cannot be resolved on the basis of firsthand 

evidence, especially those believed to involve matters be-

yond the competence of the "fact finders," be they jury 

or court. In such instances, experts may give testimony 

involving their areas of special competence, even though 

their narration includes the expression of opinion. In 

all but a few instances, the social scientists who took 

the witness stand in the school segregation cases did not 

give evidence based upon direct lmowledge of the events 

in the case. Instead they gave their opinion, as experts, 

on the effect of segregation--that segregation was detri-

mental to Negro children. Despite objections froril opposing 

counsel, all ~our courts admitted this evidence. 

A unii'orm pattern was followed in establishing 

expertise. This was done by a series or questions eliciting 

educational background, experience, professional associat-

ions, and pertinent publications. In most instances the 
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thirty-one social scientists who appeared in the four 

trials possessed a Ph.D., were engaged in university 

teuching, belonged to the appropriate professional organi-

zations, and had published either books or articles in the 

field of race relations. Only a few or the witnesses had 

national pre-eminence at the time of the trial, although 

at least one of the authorities referred to in footnote 

eleven of the 1954 Brown opinion was highly prominent, as 

tor example Gunnar Myrdal, author of An American Dilemma 

(New York, 1944). 3 

Certain basic issues reoccurred in the testimony 

or the social scientists throughout the four federal dis-

trict trials. These were the issues of race, the democratic 

creed, the learning process, and the psychological impact 

or segregation. Implicitly involved were such questions 

as the relationship of segregation to feelings of interior-

ity, of inferiority feelings to the learning process., and 

consequently or segregation to learning. The social 

scientists also discussed the differences between the school 

community and the society of which it was a part, relating 

to the controversy over de facto v. de Jure segregation. 

Obviously these important questions were not conclusively 

settled by the Brown opinion, b\lt it was instructive to 

observe the witnesses, lawyers, and court struggle with 

these problems whose ultimate solution is so essential to 

American domestic peace and harmony. 

)Blaustein and F&rguson, P• ljl. 
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Clarendon County, South Carolina was the site or 

the first of the four trials on May 16., 1951. Only the 

Negro plainti.ffs presented social science experts. The 

school board con.fined itself to two witnesses., a county 

superintendant of schools and a school board official. 

The key social science witness for the blacks 

was Kenneth B. Clark., Assistant Professor of Psychology at 

the College or the City of New York and Associate Director 

of the North Side Center for Child Development in New York 

City. The North Side Center was a child guidance clinic 

founded by Clark and his wife., ¥JSJnie Clark, also a psy-

chologist. By the time of the trials, Clark had published 

twenty-five articles in scholarly· journals on the social 

psychology or childhood personality problems.4 In addition 

he had recently prep~red a report on the effects of pre-

judice on children for the Mid-Century (1950) White House 

Conference on Children and Youth. As social science con-

sultant to the legal staff or the NAACP, Clark had been 

invited to help plan overall strategy, secure witnesses 

for the trials., and appear in these trials himseil.5 

Considerable trial time in these three states was 

spent by counsel for the Negroes on the results of a doll 

test., a projective test developed by Clark. Projective 

tests were devised by psychologists to elicit inrorma.tion 

4Transcript of Record, Supreme Court or the United 
States, October Term-,-1953. I~o.2 Harry Briees et al v. 
Elliot., Chairman of the Board of Trustees of School District 
I1
fo. 22, Clarendon County1 South Carolina, PP• 47-58 1 mre-
natter referred to as tne South Carolina transcrip~. 

Sibid., p. 73. 



169 

about emotions and attitudes, especially useful with young 

children where it was difficult to gain insight by direct 

quostions. These tests employed pictures, objects, and sons-

times a narrative story form. While less formally struc-

tured than many written tests, they had been successfully 

us~d by psychologists for a number of years. 6 Clark's 

test consisted of showing two dolls an~ asking the children 

a series of questions. These dolls, or in some instances, 

pictures of dolls, were identical in every respect except 

for skin color, one being white and the other brown. 

Although Clark had used the test only on Negro children, 

a graduate student of his had given the test to a group ot 

white children. The results or that experiment, however, 

were not yet available. In the course of explaining his 

test, Clark admitted that the effects of racial discrimi-

nation on personality development had only recently been 

studied by the use of his test because there were no exist-

ing standardized or general tests for such problems. 

During a two·-day period, just preceding the South 

Carolina trial, Clark administered the doll test to sixteen 

Hegro children, ages six to nine, and interviewed ten ad-

ditional children, ages twelve to seventeen. Some or these 

children were plaintiffs in the case while others were 

simply chosen at random. The test was given by Clark to 

61nterview with Dr. James Loutzenheizer, psychia-
trist at the Veterans• Administration Hospital, Kansas City, 
Missouri on April 14, 1969. 
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each child individually by showing them a sheet of paper 

with drawings or the two identical dolls. The children 

were then asked saven questions in the following order: 

1. Show me the doll that you like or that you'd like 
:to play with. 
2. Show me the doll that is the "nice" doll. 
). Sh.ow me the doll that looks "bad." 
4. Give me the doll that looks like a white child. 
5. Give me the doll that looks like a colored child. 
6. q_ive me the doll that looks like a Negro child. 
7. Give me the doll that looks like you.7 

The results of this test given to the sixteen children were 

as follows: 10 chose the white doll as the one they liked 

best; 10 selected the white doll as the "nice" doll; 11 

chose the brown doll as the "bad" one; only one chose the 

white doll as looking "bad;" 4 refused to make any choice 

at all; 16 correctly picked the doll that looked white; 

16 correctly picked ~he doll that looked brown; 7 picked 

the white doll as looking like themselves. These results 

were interpreted by Clark as meaning that a fundamental 

effect or segregation is basic confusion in the individuals 

and in their self concepts. 8 The fact that seven chose 

the white doll as like themselves illustrated an escape 

from reality. Clark concluded that these children, sub-

jected to an obviously inferior status 1n society, wore 

definitely harmed in the development or their personalities 

and that the signs of instability were so clear that evary 

psychologist would interpret them as such. 

7south Carolina transcript, PP• 83-88. 

~Ibid., P• 89. 
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Clark was wrong, however, in saying that every 

psychologist would interpret these results the same way. 

Hi$ former advisor, Dr. Henry E. Garrett, Chairma~ of the 

Psychology pepartment at Columbia University, discounted 

mu~h of this testimony as will be seen in the discussion 

of the Virginia trial. Furthermore, in the eocial science 

brief Clark himself cautioned about the pioneer aspect of 

this branch or psychological investigation. 9 

Defense counsel o~jected to the doll test on the 

ground that it had never been validated by being given to 

white children. He also interrogated Clark about the use 

of these tests elsewhere. Clark testified that it had 

been administered to a total of about 400 children in 

Springfield, Massachusetts; Pine Bluff, Little Rock, and 

Hot Springs, Arkansas; and in New York City. Without going 

into details, Clark claimed that the accuracy and merit 

of his doll tests were demonstrated by the· use of his test 

in these other cities. 

Was this doll test a valid, scientific test? We 

can only make some general observations. The test had 

never been administered to white children or at least the 

results of one such study had never been assessed by Clark 

which might have given some basis tor estimating its 

validity. Results of testing 400 other Negro children 

9Atpendix to Aopellants• Brier in the Supreme Court 
of the Uni ed States, October Term, 1952. No. 1, !lo. 101, 
No. 191, No. 413. "The _Effects of Segregation and the 

11 Consequences or Desegregation: A Social Science Statement. 
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were only mentioned in passing. More important, terms 

such o.s "nice, 11 "bad," or "good" wore highly subjective so 

that interpretation was suspect. What did these words mean 

to the children and what were their referrents for the 

exam:I.ner? What real significance was there in the fact 

that the children were able to identify the color of the 

brown and white dolls as well as identify the doll that 

looked like themselves? Were not these answers predictable 

for most children six years and older? Also predictable 

was their dissatisfaction with school revealed in the per-

sonal interviews Clark conducted with the older students. 

Some of these children were plaintiffs in the law suit 

which was to begin the following day. They undoubtedly 

knew of the coming trial and were influenced by the con-

versations they must have heard at home and among their 

school friends. Furthermore the small size of the sample 

interviewed, twenty-six students, limited·the value of the 

test. Finally there was the basic problem that school 

segregation was in no way differentiated from community-

wide segregation. Even if one grants that feelings of 

inreriority were engendered by school segregation, elimina-

tion of segregation in the schools alone would still leave 

wounds fron1 community wide segregation. Testimony by 

other social scientists, especially in Kansas and Delaware, 

was extremely impressive and helpful to the Negro cause. 

Unfortunately, the doll test was neither, as indicated by 

connnenta from the Supreme Court during oral argument. 
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In terms or trial time spent on the social scien-

tists, Kenneth Clark was the rrajor witness in the South 

Carolina trial. In addition, tour other experts testified. 

J8.A~es L. Hupp, Doan or Students and Professor of Education 

and Psychology at Wesleyan College, West Virginia, testi-

fied that the development of an "all-around, well developed, 

integrated personality" was blocked in a segregated school 

system. Children who were segregated did not get a clear 

picture of the other race. 10 He also noted that desegre-

gation had proceed~d smoothly at West Virginia Wesleyan 

College, without any of the anticipated emotional tensions. 

This testimony was offered to meet the objection by the 

defense that there would be a great deal or emotional 

tension involved where Negroes and whites were thrown to-

gether ror the first time in a school system. 

Louis Kesselmann, Associate Professor ot Political 

Science at the University of Louisville and author or a 

book on the social politics of the Fair Employment Practice 

Commission, testified that school segregation bred suspicion 

and distrust and prevented students from understanding 

members or the other race. School segregation.ultimately 

blocked community cooperation 1n solving joint problems and 

even interfered with voting. Despite skepticism by Judge 

Parker as to the relevancy of a political scientist testify-

ing 1n thi.s case, Kesselman was permitted to speak in an 

lOsouth Carolina transcript, p. 99. 



174 
attempt to show the relationship between segregation and 

the development of citizenship for democracy. Parker indi-

cated, however, that this testimony was not responsive to 

the question about the effect of segregation on the indivi-
11 dual, but instead re-lated to connnunity action. 

David Krech, Professor of Social Psychology at 

Harvard University and author or several unidentified books 

on the effect of racial segregation on education, testi-

fied that officially-sanctioned segregation was probably 

the single most important factor to wreak harmful effects 

on the emotional, physical, and financial status or tha 

Negro child. Legal segregation gave environmental support 

for the belief 1n the racial inferiority of the Negroes and 

was both cause and effect of racial prejudice, with harmful 

consequences for the ability to earn a livelihood. Partic-

ularly important was the fact that school segregation 

started at a most crucial age. In response to cross 

examination he aclmowledged that his opinion was based on 

reading and research, unrelated to any personal experience 

in Southern states. 12 

l-1rs. Helen Trager, Lecturer in Curriculum Problems 

and Human Relations at Vassar College, testified about her 

recent three-year study of an ihtegrated public school in 

Philadelphia. The research team studied the feelings of 

llrbid., p. 101. 
12Ibid., p. lJJ. 
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primary age children by means of classroom observation, 

anecdotal records, interviews, and projective play tech-

niques. It was apparent to Mrs. Trager that the children 

were keenly aware of racial differences. Both races viewed 

the Negro as being at a disadvantage and the white child 

as part of the preferred group. The Negro children revealed 

a basic ambiguity when they expressed a desire to be both 

Negro and white. This inability to accept one 1s own group 

set up a disturbing conflict which blocked learninB• }~s. 

Trager asserted that one of the most common blocks to 

learning was self-doubt. The tendency or Negro children 

to expect rejection resulted either in withdrawal or aggres-

sive behavior and caused feelings or inadequacy which the 

Negro children could not overcome. It was her opinion that 

misconceptions regarding race could be corrected only in 
integrated schools. 13 

Robert Redfield, one of the major witnesses ror 

the black,, was unable to arrive in time ror the trial. 

Therefore, by stipulation, his testimony from the Texas 

law school case of 1950, Sweatt!• Painter, was inserted 

into the record. Redi'ield's credentials inclu4ed a J. D. 

and a Ph.D. in anthropology. Currently Professor of 

Anthropology at the University of Chicago, he had been 

Dean or Social Sciences tor twelve years prior to 1949. 
The record showed that his opinions were based on over 

twenty years of research in the field or racial relations. 

13Ibid., p. 138-J.40. 
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The gist of Redf'ield's statement was that there was no 

inherent difference between individual human beings ex-
cept for skin coloration, no difference in their native 

ability to learn. Given a similar learning situation, 

the Negro child would do much the same as the white child. 

Redi'ield concluded that segregation prevented inter-group 

understanding, intensified suspicion and distrust between 

the races, and accentuated the imagined differences. He 
felt that immediate end of legal segregation was both 

desirable and possible.14 

Although the defense counsel presented no social 

science witnesses of their own, they challenged the 

plaintifrs• witnesses on the grounds that none ot them, 

with the exception of Kenneth Clark, were familiar with 

Southern conditions and traditions. or the witnesses pre-

sented by the plaintiffs, Robert Redfield's transcript trom 

the Sweatt case, David Krech, and Helen Trager gave .forth• 

right and logically developed arguments. They were 

handled with obvious respect by opposing counsel while 

Kenneth Clark's testimony was subject to sharp cross-

examination. 

Tho federal district court was apparentl7 un-
impressed by the array of social scientists. Onl7 two 

brie£ references were made to the sociological evidence 1n 

the majority opinion: (1) if the two school systems were 

equalized the Court did not feel at liberty to overthrow 

·J.4.Ibid., pp. 160-162. 
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:>tronc loc;a.l precodonts "on tho basis or thooriea advanced 

by a :few educo. tors and soc ioloc;is ts; 11 and ( 2) "members or 

tho judiciary have no more right to read their ideas or 

sociology into the Constitution than their ideas or econ-
or.lies. 1115 On the other hand, Judge J. Waties Waring, in 

his dissenting opinion1 cailed plaintiffs• witnesses among 

the foremost social scientists in America and endorsed 

their finding that segregation itself' had a deleterious 

effect upon the children. Waring gave Clark credit tor 

proving the evil et:fects or segrosation on mental processes 

and showing beyond a doubt that the evils or color preju-

dice came from early training. Therefore, segregation in 

education could never produce equality. 16 Despite the 

support of Waring's dissent·, the Negroes had to count the 

majority opinion as a loss. Their effort to overthrow 

the "separate but equal" doctrine with social science 

testimony failed in South Carolina. 

Topeka, Kansas was the locale ot the next trial 

on June 25, 1951. Aeain, as in South Carolina, the school 

bo.ard did not feel compelled to meet the social science 

evidence of' the plaintil'fs with experts of' their own. The 

major part of the two-day trial was spent on testimony ot 

plaintiff's' witnesses who were asked the following: 

I am going to ask you a hypothetical question which 

lS1b1d., P• 189. 
16Ib1d., p. 207. 
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I would like to have you answor on tho basis of your 
learning. Asswne that in the City of Topeka there is 
maintained a·racially segreGated school system. Would 
you say that the Hegre child who attends the racially 
seeregated school received the same benefits as he 
would receive from attendinB a racial integrated school, 
if all other factors were equal?l7 

Predictably, since these were witnesses for the Negroes, 

they all gave an emphatic "no." 

The first witness, Hugh Speer, Dean of the School 

of Education at Kansas City University, discussed the re-

sults of his examination of the physical plant, grounds, 

curriculU111, equipment, library, teacher training~ and class 

loads in the Negro and white schools. Although inevitably 

there were dU-ferences in the ages of the various buildings 

and in travel distances from home to school, there was a 

substantial equality of facilities. After extensive test-

imony and cross-examination, Speer admitted that the prime 

disparity was the fact of racial segregation itself. Ac-

cording to Speer, gestalt psychology demonstrated that the 

Whole was greater than the sum of the parts and that 

curricula meant 
the total school experience of the child. In other 
words education was more than remembering •• • • It 
is concerned with a child's ·total developnront, his 
personality, his personal and social adjustment. • • • 
The Topeka curriculum or any school curriculwu co.nnot 
be equal under seerecation.18 

States, 
tion of 
script, 

17Transcript of Record, Supreme Court of the United 
October Term,1952. No. 8, Brown v. Board of Educa-
Topeka, hereinafter referred to as trur-Topeia Tran-
PP• 163-164, 158-169, 175-176, 181. 
18Ib1d., P• 13$. 
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Judge Walter Huxman noted that Speer had mado it quite 

clear that racial segregation was the prime and controlling 

factor in the question of equality and that the pl\ysical 

factors were secondary. 

Horace B. English, the next social science witness, 

was Professor or Psychology at Ohio State University and 

author or several books on the school age child. His 

experience included work with the development and use ot 

intelligence tests in the United States Army during World 

Wars I and II. During the first world war he had been a 

member or the team that developed the Alpha Test ot intel-

ligence. Subsequently English did extensive research in 

the field of individual and group differences. He had also 

conducted a lengthy series ot experiments with special 

reference to how children learn in school. The gist or 

his testimony was that there was no difference in ability 

to learn based on color alone. Instead, English said, 

there was a tendency for people to live up to (or down to) 

social expectancies. Legal segregation depressed Negro 

expectancies and was prejudicial to learning. Learning, 

he insisted, was based on individual differences, not on 

racial characteristics. He found evidence to support 

these conclusions in his studies during both World Wars 1n 

which illiterates, black and white, were taught to read and 

write. The results showed that the Negro men could learn 

as well as the white men. English also introduced the 
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results 0£ a study by Dr, Otto Klineberg, psycholo3ist, 

who had exa..i"11ined Negro children coming from the deep South 

to Hew York City.19 ~:arked inprovement in I.Q. test scores 

after the children had been in the city schools r or some 

time indicated to Klineberg and English that their initial 

low scores were attributable to the senerally unfavorable 

and segregated educational opportunities available to 

Negroes in the South. On the other hand.,the psychologists 

felt that the improvement was caused by the intec;rated, as 

well as improved, learning facilities in Mew York City. 

English SUiilrned up his testimony by saying that segregation 

t th hi hit based. 20 crea ea every differences upon w c was 

Wilbur B. Brookover, Professor of Sociology at 

l-1ichigan State College and author of several books on the 

sociology of education and minority group relations, was 

next called to the witness stand. In answer to the hypo-

thetical question about tho effects of racial segregation, 

he gave testimony similar to that of the preceding witnesaes. 

Brookf'ield £elt that the segregated schools perpetuated a 

"conflict 0£ expectancies!' which condemned the Megro child 

to an ine£fective role as a citizen. This coni'lict develop-

ed i'rom the contrast between the model of democratic 

citizenship presented theoretically to the child and the 

reality o~ a segregated educational co:.m:unity. Such a 

191io citation was Biven for this study. 

20ibid., pp. 153-162. 
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conClict created coni'usion, insecurity, and difficulty for 

the child who could not internalize a clearly de:fined and 

accepted definition of his role. 21 

One of tho most eloquent and persuasive witnesses 

in the four trials was Dr. Louisa Holt, Instructor in 

Social Psychology at the University of Kansas. Dr. Holt 

was also part-time instructor at the Nenninger Foundation 

School of Psychiatry in Topeka and author of a report on 

mental health programs for the Hid-Century White House 

Conference on Children and Youth. Significantly. both the 

Kansas federal district court and the United States Supreme 

Court incorporated some of her exact phrases into their 

opinions. In discussing the effect ot legal segregation 

she said 

The fact that it is enforced, that it is legal, I think, 
has more importance than the ~ere fact of segregation 
by itself does, because this gives legal and official 
sanction to a policy which inevitably is interp~eted 
by both white people and by Negroes as denoting the 
inferiority of the Negro group ...• A sense of in-
feriority must always affect one's motivation for learn-
ing since it affects the feeling one has of one's self 
as a person .... A sense of ego identity is built 
·up on the basis of attitudes that are expressed toward 
a person by others who aro important •••• It is 
other people's reaction to one's self which most basic-
ally af.fects the conception of one I s self tha.t one 
has .... If those attitudes that are reflected back 
and thon internalized or projected, are unravornble 
ones, then one develops a sense or one•s sell' as an 
inf'erior being.22 

21Ibid., P• 162-167. 
22Ibid., PP• 169-170. 
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Althoue:,h Dr. Holt agreed thnt attitudes of 1.nforior-

ity mis}:lt in some instances lead to achievement as cor:ipon-

sation for alleeed inferiority, they could also lead to a 

fatalistic subr.1ission, fear of failure, and complote re-

signation. She testified that segrer;ation was especially 

deleterious because it was directed not against what 

people were individually, but against what their parents 

were; this was a failure to treat people on their merits. 

Furthermore, segregation in the elementary school was bad, 

in her opinion, because the "earlier an event occurs in 

the life of an individual the deeper tho trauma will be 

and the more difficult it is later to eradicate these ef-

fects. 1123· Attending a segregated school after the pre-

school years or free play, she felt, was traumatic to the 

black child. Dr. Holt's answers wore positive, unequivocal, 

persuasive, and cited with well-lmown authorities. Un-

questionably she was a valuable asset to the case for the 

Negroes. 

John J. Kane, Instructor 1n Sociology at the Uni-

versity of Notre Dame and author of two studies in the 

field of racial prejudice, was next presented by the 

plaintiffs. His testimony substantially reinforced the 

lllajor theme that segregation contributed to feelings of 

inferiority. He added that most llegro children learned 

early that certain avenues of vertical mobility were closed 

2.3Ibid., P• 172. 
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to them. Furthcrr.1oro segrocation erected a barrier to the 

communication so vital for improved racial relations. Kane 

made the additional point that when home facilities were 

inadequate as they so often were in poor Neero familios, 

then the school became incroasingly important to the chi1<124 

The last social science witness for the Negroes was 

Miss Bettie Belk, on the staff of the Workshop in Human 

Relations at Kansas City University, who was completing 

her doctorate in hwnan development at the University of 

Chicago. She testii'ied briefly that segregated education 

in the elementary school hindered optimwn adjustment for 

adolescence because the pre-adolescent period was a critical 

time when children make some or their most important life 

adjustments. In Miss Belk' s opinion, a segree;ated elemen-

tary school made adjustment to a non-segregated junior and 

senior high school more difficult. On cross-examination 

the de:rense queried Niss Belle about whether children carry 

on the customs and usage 1n race relations which exist in 

their community, as for example in Topeka where segregation 

existed in other areas. Her reply was that adolescents 

take most of their social patterns from their peers rather 

than from their parents. 25 
How did the Court rospond to this barrage 0£ 

social science ammunition? It was a technical victory 

24 Ibid., pp. 176-177. 
25Ibid., pp. 182-183. 
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fol" the school board but real progress for the Negroes. 

T,ho school board welcomed the Court rulings that the dual 

school systems were comparable and the "separate but equal" 

doctrine was still the law. Nevertheless, the blacks had 

substantial cause for rejoicing when the Court announced 

that segregation did have a harn~ul effect on the ability 

of the black child to learn, rulinG that: 

The illlpact is greater when it has the sanction or 
the law; for the policy of separatinE; tho races. is 
usually interpreted as denoting tho inferiority of the 
negro (sic) group. A sense of inferiority aff'ects 
tho motivation of' a child to learn. Segl'•egation with 
the sanction of law, therefore, has a tendency to 
retard the educational and mental development of Negro 
children and to deprive them of some of the benefits 
they would receive in a racially integrated school 
system.26 

Thus the Negroes lost their legal battle in Topeka but 

won a significant victory in their use of the behavioral 

sciences to condemn segregation. 

By the time of the Virginia trial, February 25-29, 
1952, counsel for the school board decided to fight tire 

with fire. Here, for the first and only time, social 

science witnesses appeared for the defense. So too, for 

the first time~ the Court had a choice of conflicting 

expert opinion. The basic premises in the Negroes• case 

wore: (l) their school system was inferior and (2) seBre-

gation in itself had a detrimental effect which resulted 

in violation of the Fourteenth Amendment. Again the themes 
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of democratic citizenship and respect for the individual 

were developed. 

The school board co·untered with the propoaition 

that educational policy regarding segregation was a matter 

for the state legislature and not for the federal judiciary. 

Community customs and traditions were a reasonable basis 

for state segregation laws. In addition, the people of 

Virginia were not prepared for drastic changes and the~ 

would not subscribe to large appropriations for integrated 

schools. Above all, feelings and customs could not be 

legislated, only gradual evolution could accomplish basic 

changes. 

The first social science witness introduced by the 

plainti£fij was John J. Brooks, Professor of Education at 

New York University and director or the privately endowed 

inter-racial school, New Lincoln School, in Uew York City. 

He testified that the purpose of education was to teach 

citizenship for democracy and a basic respect for person-

ality. Furthermore, the very act of segregation impover-

ished the discriminated-against group, giving them unequal 

status in education. Brooks argued that democracy was on 

trial and that people all over the world were watching. 27 

On cross-examination the defense brought up the existence 

of de facto segregation in New Yorlc City which in its own 

27Transcript or Record, Supreme Court of the United 
States, oc·tober Term,7:952. ~Io. 191, Davis et al v. County 
School Board of Prince Edward County, Virginia., et al, pp. 
159-163, hereinafter re£erred to as the Virginia Transcript. 
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1-ray was as stringent as the legally enforced segregation 

in the South. The def'ense also raised the issue or mis-

cegonation which counsel felt would be a logical outcome 
28 of desegregated schools. 

M. Brewster Smith, Chairman or the Department or 

Psychology at Vassar College, was the next witness tor the 

plaintii'i's. His background included teaching, work with 

the Hosearch Branch of .the Morale Division of the Army 

for some three years during World War II, and authorship 

of two books and several articles on race relations. 

Smith made two major points in his testimony: (1) race 

or color was not determinative or innate capacity to learn, 

existins difi'erences resulted from an environmental handi-

cap; and (2) segregation contributed to a definite im-

pairment f'or the segregated group in intellectual and educa-

tional development. Segregation helped perpetuate the 

stereotypes or the stupid, apathetic, illi'terate, and 

happy-go-lucky Negro, which image directly affected moti-

vation to learn and personality development or the Megroes. 

Smith said that the fallacy of white supremacy was re-

vealed by analysis or army data on intelligence tests used 

during World War I. Despite a higher average scoro for 

the white soldier1 there was a considerable overlap in the 

~ange or abilities between the Negro and white groups. The 

brightest Negroes scored as high as the brightest whites. 

28Ibid., P• 177. 
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This indicated, in his opinion, that individual differonces 

outweighed group differences. 29 

Segregation, according to Smith, perpetuated pre-

judice, and was a standing insult to the integrity of the 

individual. "In psycholoE;ical studies of personality 

development, 11 he said, 11 one of the most widely accepted 

propositions is that self respect, self esteem, being on 

good terms with one•s self, is crucial for effectiveness 

in personality." He added tho.t we form our pictures of 

ourselves from the way in which we sea others regarding us. 

This 1.-1as a recurring theme developed by psychologists in 

all the trials. It followed that children who grew up 

lmowing that they were despised by the people around them 

were Going to have a conception of themselves as being in 

some way not worthy. Smith concluded that segregation 

helped maintain a vicious circle which perpetuated prejudice 

which in turn re-inforced segregation. Under cross-exam-

ination, he insisted that legal segregation was an official 

insult, harder to take, than de facto segregation. Defense 

counsel responded by noting the difficulty of legislating 

mores, as for example the difficulty of enforcing the Pro-

hibition Amendment. Smith replied that there was a vast 

difference between abstinence from liquor and observance 

or the American creed or equality.JO 

29Ibid., pp. 180-181. 
30Ibid., p. 185. 
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One of the koy witnesses for the plaintif'!'s in 

terms of trial time was Dr. Isidor Chein. Chein was 

director of research for the Commission on Community Inter-

relations of the American Jewish Conference in Mew York 

City. The research department had been established to 

work specifically on problems of inter-group relations. 

From 1937 to 1950, Chein had also taught psychology at 

the College of the City of New York, Columbia University, 

and at New York University. He was the author or numerous 

articles in various professional journals of psychology. 31 

The bulk of Chein 1s testimony centered on the results or a 

questionnaire sent to 849 social scientists on the effects 

or enforced segregation, and published in the Journal~ 

PsycholoBl, in 1948~2 Without regard to geographical group-

ings, 849 social scientists were polled at random from 

the memberships of the American Ethnological Society, the 

Division of the Personality and Social Psychology or. the 

Arnori·can Psychological Association, and the American 

Sociological Society. There were 517 returns, 61% or the 

questionnaires sent out. The social scientists were asked 

three questions: (1) what was the effect or enforced segre-

gation on the segregated "racial and religous groups, 11 

if equal facilities were provided; (2) what was the ettect 

31 Ibid., p. 203. 

32Isidore Chain and Eax Deutscher, "The Psycholog-
ical Etfects or Enforced Segregation: A Survey of Social 
Science Opinion," 26 Journal of Ps:y:cholo& 2.59, (1948). 
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on the group which enforced the segrecation, and (3) was 

their answer basod on personal research, research they lmew 

about, or on other factors. Space was provided for ad-

ditional connnents. 

The results of this study were: 9o;~ of the 517 re-
spondents said there were detrimental effects for the segre-

gated group; 2% said there were no detrimental effects; 

4$~ had no opinion; 4?~ failed to answer this question; 83% 

said segregation was harmful to the majority or segregated 

group; 4% said it was not; the balance were divided 

equally between those who had no opinion or who simply 

did not answer; about two-thirds referred to their own 

experience as a basis for such conclusions; 60"fo referred 

additionally to research £indings of others; 29% referred 

to their own research; and 3% said that their statements 

were based on purely personal opinion; 7% did not answer 

this question. In addition there were many written com-

ments returned with the questionnaire. From this study 

Chain concluded that segregated groups developed feelings 

of inferiority, insecurity, self-doubt, loss of initiative 

and e£ficiency, and a diminished sense of personal respon-

sibility, whi~e the segregating group had feelings of 

guilt and loss of moral values: 33 

Cross-examination brought out the fact that only 

32 replies crune £rom Southern states, reputedly an insuf-
ficient number to represent Southern scientific opinion. 

3.3Virg1nia Transcript, p. 209. 
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Dr. Chain was also interrosated regardinr; his Jewish back-

ground, the source of f'unds for his research, tho degree 

of support for the new state of Israel, and the extent 

to which Jews felt discriminated acainst. Quite obviously 

some of these questions were :immaterial to tho toatimony 

being given. The defense pointed out that the questionnaire 

combined "race and religion" in one question which diffused 

tho question and lessened its impact on the specific issue 

of racial segregation. 

The scientific nature of the questionnaire was 

legitimately challenged. Certainly the answers could 

have been predicted from the general phrasing of the 

questions. On an intellectual level, most social scientists 

might be expected to have answered as they did. There is 

the additional objection that the questions did not dis-

tinguish between educational and other types of lnstitu-

tional segregation--job, housing, recreational, and so forth. 

Furthermore the questions indicated a lack of specificity, 

and a subjective element which increased the dif'ficulty 

of interpretation. For example "detrimental psychologi-

cal effects" could include a wide range of behavior, 

variously interpreted by different social scientists. All 

of which is not to say that the study lacked any contri-

butory value for the problem 0£ segregation, but that it 

should not have assumed a posture of "scienti!'ic evidence." 

Again as in South Carolina, the testimony 0£ 

Kenneth Clark occupied considerable time. For the 



191 
Virr:;inia trjal, Clark used private interviewa to determine 

the attitudes of fourteen Negro high school children, ages 

13-18. Ten of these students were plaintiffs in the case; 

the other rour were chosen at randon1. The first question 

Clarlc asked was, "Tell me about your school" In every case 

the response was negative or derrogatory. He said the 

children reacted as if the "school were a stigma." Speci-

fically mentioned were an ini'erior auditorium, inadequate 

heat, "leakage," and the cold in going from one building 

to another in the winter. The second question was, "What 

about the white school?" Here, Clark felt that it was sig-

nificant that there were no negative responses. That is, 

none of the children thought that the white school could 

have somethinc wrong with it, an obvious distortion of 

reality due to the barrier or segregation. The th11,d 

question was, "Why was the white school better?" One 

child answered that it was because of the district super-

intendent; another referred to the inactivity of the Uegroes, 

the others did not lmow why. The fourth question was, 

"What can be done about it?" that is, about improving the 

Negro school.. Nany simply replied that a new ~chool was 

needed. Some said that the Negroes should work for it 

themselves while several stated that the Negroes should 

worlc with the NAACP. The .tilth question was "What do you 

think or white people?., The most frequent answers were 

that "they wanted to keep us (the Negroes] ini'erior," and 
"they act as if they are better. 11 One student said that 
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sone whites were c;ood and some bad. Another replied that 

the whites should lmow they are treating the No[;I'oes wrone;. 

The final question was, "vnmt do you think of colored 

people?" Five students said that the colored do not stick 

tosether in a fie}lt. Others indicated that the Negroes 

could be as good as anybody else it they had a chance. 

One said there are too many "gossips. 11 34 
Clark concluded from these interviews that the 

Negroes had an excessive preoccupation with race (ignor-

ing tp_e obvious tact that race was specifically the subject 

of the interview). He said that everything they perceived 

was racial. In his opinion, the most detrimental conse-

quence of segregation was the degree to which it obsessed 

everybody with race, that is, both whites and Negroes, 

children and adults. Segregation, as a crystallization 

of prejudice, was interpreted by the Negro children as a 

badge of inf'eriority. This in turn led to withdrawal, 

evasion, avoidance, submission, or aggression. The Negro 

student became confused in his estimate or his own value. 35 
Cross-examination by T. Justin Moore, defense 

counsel, bordered on effrontery at times as he questioned 

Clark about his parentage, his origins in the Panama -Canal 

Zone, the percentage of "white blood" in him, his associa-

tion with Gunnar Nyrdal on the study- tor the book American 

34rbid., pp. 255-260 . 

.35Ibid . ., P• 261. 
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Di.Lemma, and whether the NAACP was not fomenting ra.cial 

strii'e. :Moore did ask some pertinent questions about the 

effect of the last year's high school strike in 1951 and 

the current law suit on the 1nterviews Clark conducted. 

Clark admitted that the current trial undoubtedly was very 

much part of the conversations of the students and their 

parents, although he did not believe it affected their at-

ti·tudes (a peculiar opinion for a psychologist). 36 

The interview conducted by Clark was as susceptible 

to criticism as his doll tes.t. Questions were designed 

in part to elicit anticipated responses; there was nothing 

really surprising about the results. Students frequently 

complain about their school Also they reflect attitudes in 

the home and community. In this instance the whole Negro 

connnunity of Farmville had been engaged tor the past three 

years in an effort to improve the Negro schools. Finally, 

the interview questions did not isolate school segregation 

from community-wide segregation patterns. On the other 

hand, no sensitive reading of the testimony could fail to 

impress one with the psychological pain suffered by the 

segregated group. Its cause and cure might be open to 

debate but its reality was indisputable. 

Three other social scientists testified brie~ly 

for the Negroes. One was Horace B. English of Ohio State 

University, who had previously testii'ied in the Kansas 

36Ibid., PP• 274-275-
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trial. The substance of his few statements was that 

ser;ree;ation imposed a sense of inferiority on segregated 

children. 37 Mamie Clark, psychologist and co-worx:er with 

her husband at the Northside Center for Child Development 

in New York City, testified that intee;ration could take 

place as well at the high school level as at the college 

or gradu~te school levei. 38 The last witness for the Neg-

roes was Alfred Mcclune; Lee, chairman of the Department 

of Sociology and Anthropology in Brooklyn College. He was 

also author of eiehteen books and numerous articles, in-

cluding a study of racial tensions. Lee gave his opinion 

that racial tensions were more likely to be created in a 

segregated rather than in a non-segregated situation. 

This was indicated in part, according to Lee, by his study 

of the 1943 Detroit race riots which showed that persons 

Who took part in rioting were, for the most part, from 

segregated residential districts rather than from integrated 

sections of the city. 39 

For the only time during the four federal district 

t:rials, the school board presented social science witnesses 

or their own. Dabney s. Lancaster, President of Longwood 

College, holding a M.S. degree in Genetics and Heredity 

f:rom the University of Missouri, testified that he had no 

evidence that segreeation in the schools created warped 

37rb1d., p. 580. 
3Brbid., p. 584. 
39~., P• 587. 
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personalities. This answer was based in pa.rt on his ob-

servation of the Negro children attending Eoton High School 

in Prince Edward County., Virginia., most of whom "appeared 

happy" to him. No one alluded to the difficulty oi' in-

terpretinG reeline;s from casual observation or outward 

appearances.4° 

Dr. Lindley Stiles., Dean or the Department of 

Education at the University or Virginia, testified that 

it would be more difficult to integrate children at the 

high school level., during the early adolescent period, 

than at the collee;e and graduate levels where "people are 

mature and they essentially have the same culturnl at-

tainments. • • . 1141 
Dr. William II. Kelly., neurologist., psychiatrist, 

and Director of the Memorial Foundation Clinic or Rich-

mond., Virginia, which treated Negro and white children 

with behavior problems., testiti'ed that a form of segregation 

occurs by social levels in all cultures. Yet he felt there 

was a difference at.various age levels. The higher the 

educational scale the less the inter-personal conflict 

because at the upper level adults could withdraw from 

social contacts. Kelly also criticized Clark's doll test 

Which he said was not a true projective test. The results 

or the doll test were controlled by the way the material 

40rbid • ., p. 492. -
41 ~., P• 493. 
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wa8 presented. He also believed that the color, sox, race, 

ancl attitude of' the person giving the test would make a 

differonce in the results. Kelly doubted that the doll 

tests would have any validity as applied to the public 

school situation in Prince Zdward County because it was 

not standardized adequately, a process which would include 

itD being given by white people to colored ch.1.ldren or to 

other minority groups, or by colored people to white 

children. Ile stated that the social sciences lacked the 

same exactitude that existed in certo.in of the older 

sciences. The interviews conducted by Clark in Virginia, 

for example, were inevitably influenced by the whole ex-

perience of the trial. Kelly also gave his opinion that 

the abrupt termination of segregation would make for some 

very vicious and subtle forms of discrimination. Ha i'elt 

that the place of greatest difficulty would be at the 

junior high and senior high level, basing his opinion on 

his experience with group therapy in his clinic. The ad-

verse effects of racial segregation on personality develop-

ment would exist whether segregation was enforced or 

voluntary. Furthermore, elimination of segregation would 

not per so change the personality defect of the segrogated 

children.42 

John Nelson Buclc, another defense witness, was a 
retired clinical psychologist from Virginia who, although 
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he had not completed his formal education, wus cortified 

by the i~xam:ining Board for Clinical Psychologists in 

Virginia. His wor!t experience for the most part had been 

in the Lynchburg State Colony, a state-o\med institution 

for .mentally defective or epileptic individuals. Buel-: had 

developed several psychological tests including a teclmique 

for personality appraisal based on freehand drawings fol-

lowed by an elaborate post-drawing interrogation. He gave 

his opinion that problems of inteBration would be very 

great at· the elementary and secondary levels, because of 

the tribulations of adolescence even though there was almost 

no friction at the graduate and professional school levels. 

He also stated that he did not think that there had been 

any thoroughl.y objective and sufficiently large studies 

about the he.rm of segregation to the white or Hegro 

children.43 This witness had admittedly limited educat'ional 

qualifications. His testimony was based on personal 

opinion, conversations with white people, and clinical 

experience with children. Although Buck agreed that 

racial segregation had an adverse effect on personality 

development, he argued that elimination or segregation 

should be done gradually. 
The last witness for the defense was undoubtedly 

tho most impressive from the standpoint of credentials and 

coBency 0£ speech. Henry E. Garrett, Chair.mnn of the 
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Department of Psychology at Columbia University in Hew 

York City, had been the academic advisor for Kenneth and 

Namie Clark and Isidor Chein during their graduate tro.in-

ing. He was born in Halifax County, Virginia, received 

a B.A. degree at Richmond College, and an N.A. and Ph.D. 

at Columbia. Garrett was also past president of the 

American Psychological Association and a member of 

nwnerous other professional organizations in the field of 

psychology. His evident modesty and clear loBical answers 

gave added weight to his testimony. 

The firDt major point Garrett made was that psy-

chology had not yet reached the stage where it could 

accurately measure the effect of segresation on personal-

ity. He said that psychology was a new science., only 

about fifty years old. It was his opinion that segrega-

tion by itself was not discriminatory, noting that for 

years not only white and colored but bright and slow 

learners had been separated. Also school children had 

long been separated by sex and by religion. Secondly, 

Dr. Garrett questioned the significance of the question-

naire developed by Isidor Chain and Hax Deutscher. 

Garrett denied that it had any relevance to the Farmville., 

ViJ:aginia, high school children or to personality development. 

He noted that there were nearly 8,000 members of the 

American Psychological Association.,implying that a sample 

of 516 was limited indeed. Specifically Garrett criticized 

Chein 1 s question about the psychological harm of segregation 
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as being a "shotgun" or "blunderbuss" question. Che in' s 

use or the term "enforced" segregation ir.lplied a threat; 

combinine; "racial and religious" catagories was a 11 double-

barr-alled affair;" and use of "detrimental" was vague. 

Furthermore Chein had not specified whether he meant legal 

or pe facto segregation or what institutions he referred 

to--churches, schools, recreational facilities, or public 

transportation. Considering the phrasing of the question, 

"whether enf'orced segregation was detrimental to both the 

segregated and the segregator, 11 it was surprising that 

Chein did not get 10~~ agreement. Garrett believed he 

could send a questionnaire, selectively phrased, and get 

almost any answer he wanted. Segregation was a loaded 

term freighted with emotional overtones. Referring to 

segregation generally without any relationship to specific 

circumstances or location was comparable to being opposed 

to sin. Most people were opposed in principle to any 

social process which imposes a stigma on other people. 

Garrett also trained his guns on Kenneth Clark's doll test 

and his interviews in Virginia. He said inferences from 

projective tests are always subjective and subject to 

considerablo doubt. Such tests were extremely dirficult 

to administer, requiring a highly skilled person. Garrett's 

final testimony was that any stigma or sense of inferiority 

among Negroes would be less in an all Negro school.41+ 

lj4 Ibid., PP• 554-561. 
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How did the federal district court view this 

torrent of social science testimony? One side cancelled 

tho other apparently, becauso the court ruled that the 

plai-nti.f.fs• evidence did not overbalance that or the de-

fendants. I-1oreover segrecation imparted "no hurt nor harm 

to either race." Practical matters were clearly important 

to the Court when it quoted at some length the testimony or 

Colgate Darden, Jr., president or the University of Virginia 

and former· governor of the state. Darden had testified 

that involuntary desegregation would lessen the interest 

and financial support of the people for the public schools. 

With the whites comprising more than three-quarters of 

the entire population of the commonwealth, this was a 

weighty factor to be considered, said the Court, 1n de-

termining whether a reasonable basis existed for public 

school segregation. The Court also noted that segregation 

resulted in more jobs for Negro teachers, inasmuch as 

Virginia alone employed as many Negro teachers in her 

public schools as were employed in all of the thirty-one 

non-segregated states.45 

On the subject of the Fourteenth Amendment the 

Court held that the Amendment merely required that 1egis-

lative classifications be reasonable. In Virginia, segre-

gation rested neither upon: 

prejudice, ca.price, nor any other measureless foundatial. 

4Sibid., PP•· 621-622. 
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l{ather the proof is thut it declares one of the ways 
of li.fo in Virginia. 0eparation of whito and colored 
"children11 in the public schools of Virginia ho.s for 
~enorat·ions been a ::-art of tho mores of her people. 
To have separate schools has been their use nnd wa.nt, 
The school laws chronicle scoarntion as an unbroken 
usage in Virginia for more than eighty years ...• 
The importance of the school separation clause to the 
people 0£ the State is siQ1alized by the fact that it 
is the only racial segrecation direction contained in 
the constitution of Virginia.~.6 

Segregation in the public schools was reasonable., con-

cluded the Court, in light of Virginia traditions and cus~-

oms. Although the Negroes benefited from an order by the 

court to equalize the schools, they had lost their major 

goal--the end of official segregation. 

The Delaware case on the other hand., heard in 

Narch, 1952, represented a signal victory for the Negroes, 

when the Court ruled that segregation per~! resulted in 

psychological harm !'or black students. Plaintiffs also 

won immediate admission to the formerly all-white Delaware 

schools. There remained only the pronouncement that 

"separate" was not "equal." This, the Chancery Court said, 

would have to be decided by the United States Supreme 

Court itself. 

Thirteen social scientists testified for the 

plaintiffs in the Delaware Chancery Court in r:arch, 1952. 

None of their testimony was contradicted as to substance 

nor did the defense counsel offer any social science 

evidence in rebuttal. Instead, the school board attorneys 

46Ibid., PP• 620-621. 
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based their case on the fact that inequalities in school 

facilities were being corrected and a new building would 

bo completed within a reasonable time. 

One of the most prestigious witnesses for the 

Negroes was the New York psychiatrist, Dr. Frederic 

Wertham. A specialist in neurology and psychiatry, he was 

director of several clinics--the La Farge Clinic in Harlam, 

the Mental Hygiene Clinic of Bellerive Hospital in New 

York City, and the Mental Hygiene Clinic of Queens. 1-Ie 

was also consulting psychiatrist for the City Department 

of Hospitals, the Juvenile Aid Bureau or the City Police 

Department, and the Alcoholic Ward of Bellevue Hospital 

and director or the Psychiatric Clinic or the Court or 

General Ses·sions. Wertham had recently been president or 

the Association for the Advancement or Psychotherapy 

(1942-1951) and was currently co-editor or the American 

Journal of Psychotherapy. Th~ subject of.his testimony 

was a study of the effect of segregation on some Delaware 

school children.47 

In October, 1951, just five months before the 

Delaware trial, a research team under Wertham's direction 

47Transcript of Rocord, Supreme Court or the United 
St~tes, October Term, -1952, Ho. 448, Gebhart, et al. v. 
Belton, et al., pp. 79-80, hereinafter referred to as the 
Delaware transcript. For a published account of this study 
see Frederic Wertr.iam "Psychiatric Observations on the 
Abolition 0£ School Segregation," The Journal of Educational 
§.ociology1 Vol. 26, Sept.-1'-'.iay, 1952°=53, PP• 3.3T-.3J6. 
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exar;.inod., on three different occasions, a small group ot 

Necro and white Delaware high school students, ages 

thlrteon to seventoen. They had been selected at randon1 by 

the Wilmington., Delaware chapter or the NAACP and brought 

to the La Farge Clinic in New Yorlc City where they were 

given individual interviews, group interviews, and stand-

ardized tests. The group consisted or twenty-two students, 

some or whom had been transferred to integrated schools 

six months earlier; others had remained in segregated 

schools. Ten of the Negro children who transferred to an 

integrated school were examined betore and after their 

transfer. Werth.am., one teacher, and two psychologists 

conducted the actual examinations. In his testimony 

Werthani presented both some specific findings about the 

twenty-two students and probably more important, some 

general conclusions. He noted first or all that all the 

Megroes who had transferred to integrated schools made 

distinctly better academic progress. The records proved 

this and the students admitted it. This improvement was 

caused, he felt, not only by better facilities and smaller 

classes, but also by the factor of emotional motivation. 

That is, the conflicts caused by state-ordained segregation 

Were removed. Wertham conceded that all humanS experienced 

conflicts, but this particular conflict caused by secre-

gation was unnecessary and its relief brought quick and 

tangible results. It was also obvious, he said, that 
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children were more democratic than adults. Both the Hoc;ro 

and white students in the integrated school adjusted con-

structively, in a friendly manner, with an absence or 

hostility and violence. Although there was some name-

calling at first and some embarrassment at the school bus 

stops, generally there were no disturbing incidents. 

Wertham su:r:nnarized his findings by saying that the abolition 

of segregation removed a handicap that interfered with 

self-realization and social adjustment. The frequently 

predicted ill effects of integration had not occurred. 

Tho usual hypothetical question was addressed to 

Wertham--assun1ing a system ot segregated schools in the 

state of Delaware, all other factors being equal, did the 

Negro child suffer because of the fact that he was sent to 

a segregated school. In cogently argued prose, Wertham 

delivered what was· in effect a lecture on the mental 

health of school children. Contrary to what had occurred 

with other witnesses, Werthaiu was permitted to speak at 

some length with.few interruptions by the court or op-

posing counsel. Starting out with a discussion or per-

sonal, biological, and social factors which have a harmful 

effect on a child, he proceeded to discuss segregation 1n 

Delaware which he said created a public health problem 

because it was injurious to the mental health or the 

students. Official segregation created in the mind of the 

child an unsolvable emotional conflict. One of the most 
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serious aspects of this was that the children could not 

discuss this conflict with parents who were emotionally 

insecure in the same way. The children were unable to find 

realistic explanations for segregation because adults could 

make no rational explanation for it. The segregated 

children felt stigmatized and at the same time were unable 

to overcome the stigma. Although children sought correct 

irria.ges of human relationships, they met with a distorted 

image, in a segregated school, which they could not compre-

hend. 

Education was not merely a learning experience but 

an essential phase of mental health. Segregation created 

an anxiety-producing emotion, a vague kind of fear, in-

volving conflict with the authority of the State which 1n 

turn led to lack of confidence in the state. By sanction-

ing segregation, the state in effect interfered with the 

child's defenses and his self'-identif'ication. That is, 

to be happy, healthy, human beings, children needed to 

identif'y with some superior authority figures--father, 

mother, or some official figure such as a teacher. Most 

or the children he examined interpreted segregation as 

punishment. Another result of the emotional conflict 1n 

segregated children was a noticeable social disorientation. 

The Magro children testified that "foreigners"--Poles, 

Catholics, Jews, Dutch, German--were "better" to them, 

permitted Negro students to attend their schools, than 
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"plain American" children. such a situation, Dr. Wertham 

felt, was fertile soil for a demagogue. This sense or 

rejection by "plain Americans" interfered with selt-

ronlization and led to estrangement of the Negro child from 

authority rieures.48 

Although Werth.am conceded that psychological harm 

was not caused by school segregation alone, he said the 

school was or paramount importance. Segregation in the 

schools was absolutely clearcut, state-imposed, of long 

duration, continuous, part of daily life, and bound up 

with the whole educational process. It hit the child at 

two of the most important moments of his life: that is, 

at age six when he stepped forward from family life and 

at adolescence when he must first find a social group tor 

himself. At these crucial times, the state identified 

itself with its most bigoted citizens. School segregation 

became a public health problem because the Negro children 

were indoctrinated with race hatred. White children were 

also harmed, in that legally sanctioned segregation created 

illusions or superiority and interfered with their healthy 

development. or course, he added, emotional disorders 

were not necessarily created in every child. There were 

overlapping factors of home, neighborhood, and individual 

di.rferences to be considered in addition to the elimination 
or segregation itself, if emotional disturbances and 

48nelaware transcript, pp. 84-87. 
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frustration were to be eliminated. Wertham concluded 

that physical dii'rerences in the school facilities were 

not as important as these intangible factors. "If 

Proressor Einstein ..• were to teach physics 1n marble 

halls in a segregated school ... the fact of segregation 

would still damage., would still be anti-educational. 1149 

Unquestionably Wertha.m made a great impression on 

the Chancery Court. The Chancellor referred to him as 

"one of America's foremost psychiatrists" who testified 

"that State-imposed school segregation produced in Negro 

children an unsolvable conflict which seriously interferes 

with the mental health or such children." The Chancellor 

also agreed that segregation was harmful to the ?Jegro 

child.50 During the 1952 hearings before the Supreme 

Court, Justice Felix Frankfurter had referred to Wertham 

1n similar terms after commenting on what an excellent 

opinion the Delaware Chancellor had written. Wertham•s 

attack on o~ficially sanctioned school segregation was 

well reasoned., backed by aclmowledged prestige, and 

difficult to refute. 

Dr. Kermeth Clark again appeared as a witness. 

This t.l.rne he presented testimo~y nbout the results of' his 

oxwnination in Septer,1ber, 19.51, of forty-one Delaware 

students in an all-black hich school. In an effort to 

49Ibid., pp. 87-88 . 
.$Oibid., P• 164. 
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determine the effect of segregation, Clark tested this groql 

twice, once by administering the doll test and once by 

personal interview. As before, Clark made grandiose as-

sumptions on the basis of his interpretation or the res-

ponses to the doll test. Why he administered a doll teat 

to high school students he omitted to explain. At any 

rate, Clark testii'ied that it was significant that three 

out of four students picked the brown doll as the doll 

likely 11 to act bad." When 100% or them then identified 

themselves with the brown doll, this indicated clearly to 

Clark the serious damage to self-esteem. He added that 

it was apparent that the brown doll was associated with 

all the negative stereotypes which were usually ascribed 

to Negroes in our culture.51 

Clark was more convincing when he spoke in general 

terms. In answer to the hypothetical question about the 

effect or segregation, he gave his opinion that segI?egation 

stood as a symbol of institutionalized prejudice and humil-

iation which impaired the :functioning of Negro students. 

It set up a :fundamental cont'lict which led to self-rejection 

because of society's rejection. From this came :feelings 

or inadequacy and inferiority. As 1n the other trials, 

Clark concluded from his interviews and tests that segre-

gation as perceived by these students impaired their 

general runctionine. 
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Some of the samo objections were made to his 

testimony in Delaware that had boen previously raised, 

namely that the students (somo of whom were plaintiffs 

in the law suit) were sufficiently lmowledgeable and aware 

of the legal battle to slant their answers in the expected 

way. There were also objections to the subjective nature 

of the questions and interpretations. Defense counsel also 

argued that, "one cannot undo by proclamation 01., legislaticn 

the cons~quances or behavior which has bean built into 

the individual through long years of training, deliberate 

or otherwise. 11 52 
A number of other social scientists presented 

testimony for the Negroes. Otto IO.ineberg, Professor or 

Psychology at Columbia University and author of several 

books on race problems, testified that there was no 

scientific evidence that differences in inborn intellectual 

capacity were determined by skin color or·racial orig1n. 53 

Jerome s. Bruner, Associate Professor or Social Psychology 

at Harvard University, was editor or the PUblic Opinion 

guarterlz and the International Journal of Opinion Research 

as well as author or the }randnte People, an 

analysis of American public opinion prior to 1944. IIe 

stated that segregation in the school was especially sig-

nificant because it influenced the child in his period or 

52rbid., PP• 172-173. 

SJibid., P• 122. 
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greatest plasticity and change. Segrecation damaged the 

child's capacity to learn and to get along with members 

of the majority commwiity. ·~v'hen persons failed to gain 

social skills at an appropriate age it became increaainGlY 

more difficult to pick these skills up later. Bruner added 

that one of the highest suicide rates in the United States 

was amonc Washington, D. c., Negroes. He related this to 

their feeling of rejection, apathy, and lowered motivation 

to learn. 54 
George Kelly, Professor of PsycholoGY at Ohio 

State University, who had appeared in the Virginia trial, 

testified that the additional travel time which Negro 

students spent on the bus in Delaware travelling to segre-

gated schools deprived them or valuable opportunities for 

free play and for· developing initiative and self-control. 

Dan W. Dodson, Professor of Education at New York University, 

merely repeated in slightly different words previous test-

imony that segregated schools were discriminatory because 

the Negroes were set apart as inferior, thus impairing 

their motivation to learn.55 

John K. 1-:,orland, a Southerner, who was. Assistant 

Professor of Sociology and Anthropology at the College of 

Williams and }uy and author of Nill Village Life in !. 
Piedmont Town: A Cultural Analysis of !. South Carolina 

54Ibid., p. 127. 

55rbid., .pp. 137-139. 
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presented his conclusions about segregation based on his 

r.iill town study. He said that see;rogation means in es-

sence that the Negro receives an inferior type of education 

because he is excluded from the mainstream or American 

culture. Education was a means of development of the 

individual and involved give and take in the classroom 

with the teacher and other students. This separation from 

the mainstream of American culture meant that the Uegro 

child was not getting the same kind or education that the 

~bite child received. Segregation in the mill town which 

he had studied resulted in differences in dress, general 

rules of etiquette, ambitions, and desires to get ahead. 

Therefore it was obvious to him that segregation implied 

inferiority and impaired growth. This sense ot in:reriority 

was in painful contrast with the Democratic ideal ot 

freedom, equality, and opportunity which is preached 1n 

the American schools.56 

George G. Lane, Associate Professor ot Psychology 

at the University of Delaware, co-author or a general 

textbook on psychology and President of the Delaware 

Psychological Association, made a very effective witness 

in terms of well-expressed statements. In his opinion, 

segregation implied inferiority, causing the Negro child 

to take on the pattern ot behavior others accorded him. 

From a sense 0£ inferiority came low levels of aspiration. 
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Conversely the hiGher the goals the more effectively a 

pe1·son learned. Lano had observed Negroes in his own 

classroom, products of segregated education, who were 

afraid to participate in class activities. By reducing 

causes of hostility, however, one could get startling im-

provements in actual ability and health.57 

Frederick B. Parker, Chairman or the Department 

of Sociology at the University of Delaware, added testi-

mony similar to that or the preceding witnesses to the 

ef'fect that the salt-concept of the segregated child was 

damaged. He said that the "looking glass selt 

develops attitudes which ref'lect those ot society to him. 11 

This sense of' inferiority in many Negro students led to 

frustrations, tensions, aggressions, and hostilities. 

A recent study at the University of Delaware indicated to 

Parker that the removal of segregation reduced the damage 

done to individual Negroes.58 

The defense attorneys did not deny existing in-

equalities in the two school systemB. Instead they based 

their case on the ract that steps were being taken to 

equalize the schools which would be accomplished within a 

reasonable time. They did claim, h~wever, that the 

social science testimony offered by the plaintifrs was 

imprecise and irrelevant because the case was controlled 

57Ibid., PP• 150-152. 
58~ .• P• 153. 
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by the precedents o:f Plessy., Gona Lum, LcLaurin, and 
Sweatt. ---~--

Chancellor Collins J. Seitz was obviously impressed 

with the social science testimony. He commented that 

although no witnesses were produced by the school boards, 

experts for the plaintiffs sustained the general propo-

sition that legally enforced segregation in education 

harmed Nee;ro students. Seitz ae;reed that segregation 

created a mental health problem with a resulting impediment 

to the educational process. There:foro "separate" could 

not be "equal." Denying the school board's contention 

that a social problem could not ·be solved with legal force, 

Seitz said that constitutional principles·overrode "tran-

sitory passions 11 --referr1ng to white segregationist senti-

ment. A lower court., hoi-1ever, could not reject a doctrine 

or United States constitutional law adopted by implication 

by the highest court of the land. Although the rejection 

o:r the "separate but equal" doctrine was "in the wind," 

Seitz felt that its rejection should come from the United 

States Supreme Court.59 

There were two major questions about the use of 

the social science evidence in the trial courts: (1) how 

valid was this evidence and (2) what was its impact on 

tho trial courts. Before answering the first question 

one must concede that the social scientists who testified 

59Ibid., p. 164. 
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were well qualified as far as training, educational ex-

perj_ence 1 and familiarity with the field or race 1•alations 

was concerned. At the same tinie it was readily apparent 

that some witnesses made a much greater impact than others. 

Dr. Frederic Werthem, New York psychiatrist, Dr. Louisa 

Holt, Topeka psychologist, and Dr. Robert Redfield, Univer-

sity of Chicago anthropologist were clearly among the most 

effective. On the other hand the tools used by Dr. Kenneth 

Clark and Dr. Isidor Chein were open to serious question. 

Clark• s interviews, conducted either du1,ing or just prior 

to the trials, were obviously ini'luenced by these events. 

Moreover his doll test was justifiably critized as being 

highly subjective and lackins sufficiently wide and varied 

validation. Chein's questionnaire we.s also accurately 

criticized f'or the 11 shot-gun" nature of its questions. 

Admitting that the social sciences were not as precise 

as the physical sciences, one nust still grant that the 

social sciences in the 1950 1s contributed important in-

sights in the field of race relations. 

The following i'our basic principles were efi'ectively 

established by the social scientists during the trials: 

the concept of race as a social myth; the relationship of 

segregation to democratic citizenship; the relationship 

of segregation to learning, and the psychological e£fects 

of segregation. First, it was authoritatively argt.lsd that 

race was more of social ~yth rather than a biological 

reality insci'ar as race related to inherent u~ntal 
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differences. That is anthropoloeists and psycholoGists 

by tho 19 50 ' s generally agreed tha. t there we re no dif-

:rere nc es in ability to learn based on skin coloration. 

Second, segrecation was an a:r:rront to the democratic creed 

and a block to the development of citizenship for democracy. 

Th~rd, the learning process was closely associated with the 

selr-concept, self-image, or sense of self-worth. Con-

verse.ly, :feelings 0£ inferiority seriously weakened the 

motivation to learn. Fourth, (the Iilajor conclusion) 

segregation led to feelings of inferiority, self-doubt, 

hostility, resentment, aggression, apathy, and low levels 

or aspiration. This was because people generally see 

themselves as they are reflected in the eyes of those 

important to them. 

Public school segregation was especially bad be-

cause it hit the child at two or his most crucial periods, 

age six when he :first left home, and adolescence, when he 

was trying to establish his own identity. Furthermore, 

school segregation was clear cut, state-imposed, or long 

duration, and continuous which made it nuch harder on the 

child than de facto segregation as established by neigh-

borhood residential patterns. 

The second major question was what impact did this 

massive array of testimony have on the trial courts. 

Clearly the major part or the trial time was spent on 

this type of evidence, although in Virginia and South 

Carolina considerable time was devoted by the blacks to 
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proving the inferiority or their schools.· This waa also 

true to a lesser degree 1n the J{ansas and Delaware tr1ala. 

Neverthele.ss by tar the major time and ettort was spent 

on social science evidence. The only wa7 the impact ot 
the social science evidence on the trial courts can be 

measured is by a careful reading of the opinions and de-

cisions. ,Such being the case, it might be called a draw 

at the end or the fou·r school segregation suits. Both the 

Kansas and Delaware courts· ruled that racial segregation 

implied a stigma or inferiority, created serious psycholo-

gical harm~ and impa~ed the ability to learn. The 

Delaware statement was especially strong in crediting the 

role of the social scientists. On the other band the aooial 

science evidence seemingly was dismissed by the Virginia 

and South Carolina courts. In the Virginia case, the 

court ruled that neither side overbalanced the other--the 

social scientists on either side apparent_ly canoelled each 

other. In the South Carolina case, the court merely held 

that the social science evidence was irrelevant to the 
question of law. 

·Impact on the trial c~rts was one matter. The 

other equal1y or perhaps more important question'was what 

impact did this type ot evidehce have on the Supreme Court. 

The rollowing chapter will consider the social science 

testimony as it was presented to the Supreme Court and aa 

it was handled bJ' the Court 1n the final opinion. 
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THE SOCIAL SCIENCE EVIDENCE BEFORE THE SUPREME COURT 

How important was the social science evidence in 

the final decision? Although only the Court knows, a great 

deal of controversy centered on this aspect of the school 

segreeation cases. Discussion focused on the validity of 

the evidence and whether the decision was based on it. 

This chapter will explore the use of the social science 

testimony in the written briefs, oral arguments, and final 

opinion, concluding with a look at the vigorous controversy 

which followed announcement of the 1954 decision. 

The written briefs, with their arguments concisely 

arranr;ed, were designed as time-savers for the Court, 

nevertheless the sheer number of briefs in the school 

segregation cases required hours of reading time. Examples 

of typical arguments in the briefs can be seen by looking 

at the social science appendix prepared by the National 

Association ror the Advancement of Colored People, the 

school board brief in the Virginia case, the amicus curiae 

brief of the United States Department or Justice, and 

several other amici curiae briefs submitted by friends of 

the Negroes. 

The NAACP, which handled the law suits for the Negro 

plaintif£s, decided to consolidate its social science 

arguments in one major effort entitled, The Effects of 

Segregation and ~he Consequences of Desegregation: An 

217 
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!£Q_~~1dix to Appell~nts• Orie£. 1 The attorneys not only 

used arguments from the trial courts but they secured the 

sic;rn tures of thirty-five social scientists for this 

statement. Psychologists Kenneth Clark, Stuart Cook, and 

Isidor Chain prepared the brief based for the mo=zt part 

on the report Clark submitted to the 1950 Mid-Century 

White House Conf'erence on Children and Youth. In essence 

Clark's White House re port was a survey of the most recent 

scientific literature about the effects of prejudice, 

discrimination, and segregation on the personality develop-

ment of children. More than fifty studies on race 

relations and segregation were cited in his initial study. 

The social science brief concentrated on two major 

points: (1) segregation harmed both the segregators and 

the segregated; and (2) desegregation could and would 

proceed smoothly. Referring to the studies in his \fuite 

House Conference Report, Clark reiterated the arguments 

that segregation potentially damaged the personality of 

all children. Segregation--the external act, was in-

evitably accompanied by discrimination--the internal at-

titude. Segregation also led to defeatist attitudes, 

lowering of personal ambition, and depressed educational 

goals. Furthermore, he argued that segregation blocked 

1Appendix to Appellants• Brief in the Surreme 
Court of the United States, October Term 1952. No. 1, 
No. 101, No. 191, No. 413. The Effects or Segregation and 
the Consequences of Desegregation: A Social Science State-
ment. Hereinafter referred to as the Social Science Brief. 
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intergroup connnunication, led to increased hostility, 

perpetuated rigid stereotypes, and contributed to a 

climate conducive to racial tens ion and violence. 

Clark's second major point was that desegregation 

would proceed smoothly. He pointed to studies or dese-

greGation in the armed service, merchant marinos, housing 

projocts, recreational facilities, and industry which 

showod that the transition was successful despite pre-

dictions of violence. He also stressed tha.t cons is tent 

and firm enforcement facilitated the process. 

In conclusion, Clark stated that the problem or 

the efi'ects of racial segregation was "admittedly on the 

frontiers of scientific lmowledge," and that inevitably 

there were differences of opinion concerning the conclusive-

ness of the evidence and the placement or emphasis. Never-

theless the thirty-two social scientists who signed this 

statement were in substantial agreement while any dif-

ferences which existed among them were minor and would not 
2 materially ini'luence the preceding conclusions. 

No one lmows, of course, to what extent if any, 

this social science statement influenced the S"preme Court. 

There was no reference to this particular brier 1n the 

1954 warren opinion. Clark's original report ror the 

Mid-Century White House Conference on Children and Youth 

was cited, however, in footnote eleven or the Warren 

2Kenneth B. Clark, Prejudice and Your Child, 
(Boston, 1955), P• 211. 
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decision. The brief did conveniently summarize the major 

social science findings from the four trial courts. 

I•1urthermore, it certified agreement by additional experts 

on the major findings. Not only the quantity but the 

quality of this professional support added weight to the 

Negroes• position. 

A totally different view of the social science 

testimony was given by the school boards. Typical of 

their position was the brief submitted by the Prince 

Edward County School Board of Virginia. In the first 

place the social science data received only minor space 

and attention. The primary effort was devoted to the legal 

questions and only incidentally to the psychological 

effects of segregation. Only obliquely did the brief refer 

to the effects of segregation when it denied that enforced 

separation of the races stamped the Negroes with the badge 

Of inferiority. Furthermore, quoting Justice Henry.B. 

Brown in the Plessy decision, the brief asserted that 

social prejudice could not be overcome by legislation. The 

compulsory state segregation law had to be viewed in light 

of Virginia's history where segregation had long been es-

tablished as basic public policy in order to "prevent 

violence and reduce resentment. 113 

3Brief for Appellees, Supreme Court 0£ the United 
States, October Term, 1952, No. 191, Davis v. Counti 
School Board or Prince Edward Cout!!!,Vlrginia, p. 7. 
Hereinarter relerred to as ifhe--virginia Brief. 
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The school board, however, did specifically 

criticize the behavioral science witnesses for the Hegroes 

because they ignored the Virginia background and "dis-

cussed segregat-ed education in the air. No definite 

facts and no particular location affected the vista ot 

the perfect· life to come. 114 The brief' charged that 

traditions and customs or the region were disregarded by 

witnesses who lacked lmowledge or the South. As an 

example, the brief pointed out that Dr. Clark was a native 

of the Panama Canal Zone and had lived 1~ Virginia only 

six months while studying at the Hampton Institute. 

Furthermore, the brief claimed that Clark's exposure to 

segregation in the District of Columbia while teaching at 

Howard University so warped his judgment that his entire 

career was aff'ected.S The brief also charged that the 

witnesses Drs. Brooks, Smith, and Chein, had never lived 

in Virginia while only Dr. Brook had even been 1n any 

part of the South prior to the trial. 

The school board attorneys discredited Clark 1a 

doll test, quoting Dr. Henry E. Garrett, defense witness, 

to the effect that the administering psychologist could 

obtain a "slightly controlled answer." 6 References were 

also made to the influence or the high school strike and 

the trial itself on the inte:rviews Clark conducted. In 

41bid., p. 22. 
5 ~-, p. 23. 
61bid.-
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contrast it was claimed that the social science witnesses 

for the school board were all firmly based in Virginia, 

were familiar with Southern customs, and had the highest 

of academic credentials. Finally the Virginia brier argued 

that since segresation 1n itself was not discriminatory, 

both Negro and white students would receive a better 

education in separate schools. 7 The conclusion, predictab-

ly, was that "psychology, a 'new Science,' cannot provide 

any satisfactory basis for a determination that segregated 

schooling in the Virginia background is unreasonable. 

The social traditions of half the nation should not be 

overthrown on such surmise and speculation. 118 In summary 

then, the school board met the arguments or the social 

science witnesses for the Negroes by impeaching their 

credibility on the grounds that they were unfamiliar with 

the South ~n general and Virginia in particular. Further-

more Virginia's social customs and way or life were.con-

sidered reasonable explanations tor racial segregation 

Which should not b~ denied by a young imprecise "science." 

The government brier prepared by the Department 

of Justice nust have brought great joy to thos~ working 

tor the black cause. It was a well argued plea to end 

racial segregation in the public schools. This was the 

brief submitted by James P. KcGranery, Attorney General of 

the United States, and written for the most part by Philip 

7Ibid., P• 27. 
81bid. 
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Elman, special assistant to the Attorney GenoraJ.. In line 

with earlier government briefs submitted in Fenderson v. 

United States, NcLauren !• Oklahoma State Regents, and 

Sweatt v. Painter, the McGranery brief' argued that racial 

segregation imposed by law wo.s per !! unconstitutional. 9 

Yet there was a curious ambivalence in the suggestion that 

the Court might not find it necessary to reach the question 

whether the "separate but equal" doctrine should be re-

ai'firmed or overruled.lo There was also the interesting 

suggestion, subsequently accepted, that the Court might 

not wish to issue a decree at this time in the 1952-19$3 
term, but rather set the matter aside tor further argument 

at a later date. Despite this note of caution the general 

import or the government brief was highly supportive ot 
the NAACP position. 

Specifically~ in reference to the social science 

issues, the McGranery brief argued that segregation.implied 

a stigma of inferiority, had a "detrimental effect" on 

colored children, affected their motivation to learn, and 

tended to retard their educational and mental development.11 

In support of its plea to overthrow racial ser,regation, 
the brier appealed to the American creed of equality before 

9Brief ror the United ·.states as Amicus Curiae, In 
the Supreme Court of the United States; Octobe'r Term; 1952. 
No. 8, No. 101, No. 191, No. 413, No. 448. P• 17. llere-
inaf'ter rererred to as the McGranery Brief. 

10Ibid., p. 8. 
11Ibid., P• 18. 
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the law, to the American imase in~ the world community, 

and to the impact of the racial strur.gle in the United 

States on the world wide conflict "between freedom and 

tyranny." The NcGranery brief noted that the District of 

Columbia was "a graphic illustration of a failure of de-

mocracy. 1112 It was also asserted that the United States 

was trying to prove to the people of the world that a 

free democracy was the most civilized and secure form or 

government devised by man. Against this background it was 

apparent that racial discrimination "furnished grist tor 

the Communist propaganda mills and it raised doubts even 

among friendly nations as to the intensity or our devotion 

to the democratic faith.nl3 Racial segregation was clearly 

to be rejected in the eyes ot the government lawyers be-

cause it ha.rmed the Negro student, mocked our democratic 

creed, and damaged our position as leader or the "free 
world." 

Numerous groups sympathetic to the Negroes' cause 

also submitted briefs. To what extent the Court heeded 

arguments in amici curiae briefs 1s not lmown. Both 

Justices Black and Douglas aclmowledged the pressure of 

work and a heavy reading load, suggesting that a. close 

perusal may not have been given to all the amici curiae 

12 Ibid., P• 4. -13 Ibid., P• 6. 
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briefs.14 Justice Harold Burton also indicated that 

little weight was given the amici briefs. Among the 

papers 0£ Burton in the Library of Congress was a memoran-

dum about the school segregation cases. The comment wns 

made that the amici briefs filed were not of much help 

with the exception of the briefs submitted by the United 

States government. Burton added that there was some useful 

information about various reactions to the segregation 

problem, but he felt that time could be better spent read-

ing about the problems of desegregation in the report 

compiled by the clerks of the Justices. 15 
In the minds of two Yale law professors who 

studied the us.a or !!!!ici curiae briefs, these briefs were 

of a time-wasting character, repetitious at best and 

emotional at worst. By the October term of 1948, amici 

briefs had become such a problem for the Court that a new 

rule was formulated, effective November, 1949. The consent 

or all the parties to a law suit was required in the filing 

of amici curiae briefs, with the exception of the federal 

government which could file as a matter of right. Not 

only was the consent of all parties required, but those 

Wishing to .file amici briefs had to submit a preliminary 

14Personal interview with Justice Hugo Blaclc on 
July 15, 1969. Comments by Justice William O. Douglas 
during a speech before the student political science club 
at the University of Jvlissouri-Kansas City, April 14, 197o. 

l5Papers or Justice Harold H. Burton, Library or 
Congress. 
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statement showing that the brief would discuss matters 

not presented or inadequately presented by the parties. 16 

Probably the greatest value of the amici curiae 

briefs was to inform the Court of the identity of groups 

supporting the parties to a law suit. Although the arnici 

briefs attempted to avoid repetitious arguments, they did 

in fact often repeat the same lines of reasoning in slightly 

varied form. In general the 1952 amici curiae briefs, 

all 0£ which were supportive or the Negroes, argued that 

segregation was discriminatory, implied inferiority of the 

Negro race, irreparably damaged the Negro student, and 

violated the constitutional guarantee of the equal pro-

tection of the laws. 17 
A basic premise round in a number or the amici 

briefs was that there were no innate racial traits or 

"blood strains 11 predisposing the Negroes to certain be-

havior. The brief of the American Civil Liberties U.nion 

joined by five companion organizations asserted that 

scientific research in anthropology, sociology, biology, 

and education demonstrated the fallaciousness of the 

1~owler Harper and Edwin Etherington, "Lobbyists 
Before the Court, 11 101 University of Pennsylvania 
Review, 1172-1177 (1953). 

1 7Brief of American Veterans Committee, Inc.·, 
Supreme Court ofthe United States, October Term, 1952, 
No. 8, Brown v. Board of Education of To~eka) •• See also 
~rief on Behaif of the"""'Xmerican c!vII Li ert1es Union, 
October-Term, 19~, No. 8, P• 6. 
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racial concept. 18 Similarly, the brief of the American 

Jewish Coneress denigrated the concept of race, arguinc 

that it was the destiny of Americans to fight every mani-

festation or racism, and to promote the civil and political 

equnlity of ail minorities.19 

Face to face confrontation between Court and 

counsel was the next step along the route to final decision. 

Oral arguments, scheduled for December 9-11, 1952, gave 

the Justices an opportunity to question personally the 

attorneys, which the written briefs had not. There was 

much speculation about the questions which the Justices 

directed to counsel. Justice Frankfurter who was one of 

the most persistent interrogators during the hearings for 

the school segregation cases insisted that questions from 

the bench were solely motivated by "an eager desire tor 

information" and in no way indicated a position on the case 
20 or implied an already formulated answer. Because 

Chapter VII will examine the hearings in detail, only 

18Brief on Behalf of the American Civil Liberties 
Uni~~, American Ethical Union-;-7unerican Jewish Committee, 
Anti-Defamation League or=73TNai B1Rith, Japanese American 
C~tizens League, and Unitarian Fellowship for Social Jus-

Amici Curiae. In the Supreme Court of the United 
States, October Term, 1952, No. 8, Brown v. Board of Ed-
ucation of To~eka. 

19Brief of the American Jewish ConBE_ess, In the 
Supreme Court ofthe United States, October Term, 1952, 
No. 1, Brown v. Board of Education of Topeka, p. 1. Similar 
arguments were made in~e"!rriel' of-a-ie runerican Veterans 
~onunittee, Inc., Supreme Court ofthe United States, Octo-
er Term, 1952, No. 8, Brown y. Board of Education of Topeka. 

20Leon Friedman, Argument: The Oral Argument Before 
su5reme Court in Brown v. Boardcil" Eclucation of Topeka, 

-7~2-5 (New York,~~69), ,p~ 20. - -
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references to the social science data will be pointed out 

here. 

There were three main issues relative to the be-

havioral sciences which kept reoccurring during the course 

of the three-day hearings in December, 1952. These were: 

(1) the meaning and reasonableness or race as a basis tor 

legislative classification; (2) the psychological harm 

to the Negro as a result of segregation; and (3) the sci-

entific nature or the social sciences generally and the 

trial court evidence specifically. 

According to Thurgood Marshall, chief NAACP counsel, 

race or color was the key issue.21 In an exchange be-

tween Narshall and Justice Frankfurter, Marshall argued 

that the only way state segregation laws could be consti-

tutional was to show that Negroes were different from any-

body else.22 He pointed out that no social scientist 

during any of the four trials had denied that segregation 

harmed the Negro child. In response, Justice Frankfurter 

asked if the consequences of how a wrong was remedied 

would not bear on whether it was a fair classification and 

also if the Constitution in any place denied race as a 

basis of classification. Furthermore, Frankfurter stated 

that the vast "conglomeration or Negroes" in the South 

was a sociological fact of lii'e which must be considered 

in arriving at a decision.23 

21~ • ., p. 62 in the South Carolina Hearings, 1952. 
22~., p. 63. 23~., P• 65. 
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Repeatedly the plaintiffs drove home the point 

that race was an invidious, irrelevant, and odious classi-

fication. In support of this view, Marshall referred to 

the testimony of Robert Redfield, the University or Chicago 

anthropologist, who had testified that there were no 

recoenizable racial differences in children, but that such 

difi'erences as did exist were caused by differences in 

education. 24 To justify segregation, counsel tor the 

school boards reminded the Justices of the considerable 

weight of local customs, traditions, and Southern way or 

life. Co-existence of different races in the same area 

had always been a difficult and delicate matter throughout 

history said the defense counsel during the District or 

Columbia hearings. The problem was insoluble by' force. 

Only the slow patient processes of comnunity effort would 

change the situation. 25 
The next most frequently discussed issue during 

the hearings was the effect of segregation on the Negroes. 

Counsel for the Virginia school board emphasized that the 

court in Richmond ruled that neither group or expert 

witnesses was conclusive on this point. Each side balanced 

24Ib1d., p. 68. 
2 .5arown !.• Board of Education of Topelca Argument, 

In the Supreme Court of the United States, October Term, 
1952. No. 2. Brg~s~ ~- Elliott, p. 70. A bound volwne or 
the complete 19 Oral Arguments before the Supreme Court 
can be £ound in the University or Missouri-Kansas City 
law library. 1Iereina£ter referred to as the Brown Argu-
ment, 1952. 
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the other. Therefore the plaintiffs had failed to prove 
26 

their case. School board counsel also argued that psy-

chological harm was something apart from the components 

of the school system, something the state did not have 

within its power to confer or prevent. 27 Wilson touched 

upon one of the key aspects of the effects of segregation. 

That was the role of mental attitudes 'in educational 

achievement. Although social scientists have not con-

clusively settled this question, certainly the weight 

or modern psychological research would support the Negroes• 
28 

charge that attitudes and learning are inseparable. 

Although Frankfurter indicated by his questions 

that he was concerned with states• rights and the practi-

cal implications of deciding the issue of segregation, 

he did connnent favorably on the credentials of the psy-

chiatrist in the Delaware trial, Dr. Frederic Wertheim 

who appeared for the blacks and also on his high regard 

for the Delaware Chancellor. Nevertheless Frankfurter 

rejected the Chancellor's finding that segregation 

hal'Dled the Negro child, stating that such a finding even 
29 

11' proven had no bearing on the legal question. In sum 

261bid., Virginia Hearings, PP• 38-40. 
27Ib1d., Kansas Hearings, P• 48. 
28The authorities in footnote eleven of 

decision support this conclusion. 
29~., Delaware Hearings, PP• 28, 67• 

the 1954 
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while questions from the Court indicated skepticism 

about the relevancy and precision of the social science 

evidonce, there were also expressions of respect tor the 

finding by the Delaware and Kansas courts that segregated 

schools injured the black student. 

Not only the issue of segregation but the credi-

bility of the social sciences themselves was disputed 

during the hearings. Jolm w. Davis, counsel for the 

defense in the South Carolina case, probably made the most 

biting sarcasm regarding the presentation of social science 

evidence when he called it "fragmentary expertise ~ased 

on an examined presuppos1tion."30 Frankfurter also questim-

ed the scientif"ic aspect of the social sciences, stating 

that 

we are here in a domain which I do not yet regard as 
science in the sense of mathematical certainty. This 
is all opinion evidence •.•. It can be a very 
different thing from, as I say, things that are weighed 
and measured which are tangible. We are dealing here 
with very subtle things, very subtle testimony.31 

The Negroes• own admission that the question ot 

psychological harm was "on the frontiers or scientific 

knowledge" was repeated by the school board attorneys. 32 

John W. Davis also pointed out that none or the social 

scientists was under any official duty to consider the 

Welfare of the people whose rights were being adjudicated. 

He stated that much social science evidence was merely 

30lbid., South Carolina Hearings, P• Sl. 
31~., Delaware Hearings, P• 69. 
32Ib1d., Virginia Hearings, P• SO. 
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an effort on the part of tho scientist to "rationalize 

his own preco.nceptions. 11 3) Davis paraphrased a quotation 

from Justice Oliver Wendell Holmes, Jr., arguing that 

members of the judiciary have no more right to read their 

ideas o~ sociology into the Constitution than their ideas 

of economics.34 

It seems reasonable to conclude from the 1952 
hearings, that despite sympathy for the claims or the 

social scientists regarding the adverse effects or segre-

gation, the justices were in no significant way convinced 

of the relevancy of such evidence. Davis made the telling 

argument that the crux of the case was not the evidence 

submitted by the behavioral scientists but the meaning 

and interpretation of the Fourteenth Amendment. This was 

indeed prophetic because final decision or the cases was 

in fact postponed for one year while this very problem 

was explored. 

An interval of almost a year and a halt elapsed 

from the December, 1952 hearings until decision day in 

June, 1954. Dlring this period there was a second round 

of written briefs and oral arguxnents. Very few references 

were made, however, to social science data during this 

period. That leaves the 1954 opinion as the remaining 

source of evidence concerning the social science testimony. 

33~., South Carolina Hearings, p. Sl. 
34Ibid., Virginia Hearings, p. 68. 
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wnat did Chief Justice Warren say about the social 

science data in the 1954 opinion? Very little, actually, 

though what he did say was important. First he noted that 

the decision could not "turn on merely a comparison of 

tangible factors in the Negro and white schools involved 

in each of the cases. We must look instead to the effect 

of segregation itself on oublic education. 1135'.(emphasis 

supplied by the writer) This was followed by a discussion 

of the changes in public education from 1868 to the present. 

The key question, said Chief Justice Warren, was whether 

segregation in public schools solely on the basis of race, 

even though other tangible factors were equal, deprived 

the children of the minority race of equal educational 

opportunities. In other words, was race a reasonable 

basis for a legislative classification? In seeking the 

answer to this question the Court made its second reference 

to social science data--"To separate them LJ-Ier;ro children] 

from others of similar age and qualifications solely be-

cause of race gene.rates a feeling of inferiority as to 

their status in the comrr.:Unity that may affect their hearts 
.. 36 Th and minds in a way unlikely ever to be undone. e 

third ref'erence was a statement that the effect of this 

separation on their educational opportunities was well 

stated by a finding in the Kansas case that 

35Bromi v. Board of Education of Toneka, 347 U.S. 
483, 1954. 

36Ibid. 
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Segregation of white and colored children in public 
schools has a_detri~ental effect upon the colored 
children. The impact is greater when it has the 
sanction of law; for the policy of separating the 
races is usually interpreted as denoting the inferiori-
ty o:f the :regro group. A sense of inferiority affects 
the motivation of a child to learn. Segregation with 
the sanction of law, therefore, has a tendency to 
retard the educational a~d mental development of Negro 
children and to deorive them of some of the benefits 
they would receive-in a racially integrated school 
system.37 

This was the prize for which the Negroes had con-

tended and the gist of the social science testimony in 

four trials. Unquestionably the Court had accepted the 

findings of the NAACP witnesses rather than those of the 

school board. The finding by the Virginia court that 

neither set of social acientists overbalanced the other 

was thus firmly rejected. 

The final reference in the 1954 opinion was to 

changes in the theory of the social sciences. The Court 

said,"whatever may have been the extent of psycholo[ical 

knowledge at the time of Plessy !· Ferguson in 1896 this 

finding the detrimental effect of segresation is amply 

supported by modern authority. 11 38 h'hat early psychological 

principles was the Court referring to and in what way did 

modern authority differ? One of the most respected socinl 

scientists of the late nineteenth century was sociologist 

W.illiarn Graham Sumner, Yale professor of sociology and 

prolific writer. Author of over 300 books and articles 
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including the well-lmown Folkways and Science of Society, 

Sumner contributed some of the basic ideas about race, 

the nature or man, and inherited instincts widely preva-

lent at the turn or the century.39 Building on the found-

ation laid by Charles Darwin's theory or evolution and 

Herbert Spencer's social Darwinism, Sumner stressed 

individlalism, tree competition, laissez-faire' economics, 

survival or the fittest, and individual inequality within 

a system or equality under law. He opposed social reform 

because he equated poverty with ignorance, vice and 

misfortune, on the premise that poverty was caused by 

individual rather than social factors. Sumner•s philosophy 

rested on a belief in "racial soundness," governmental 

paternalism, a.~d the importance of hW!lan instincts and 

heredity which left him fatalistic about upward mobility, 

reform, or a change in folkways.4° 

These basic assumptions including the premise of 

inherent racial d ii'ferences were apparent in the majority 

opinion oi' Justice Henry B. Brown in the Plessy case. 

Brown said that legislation could not overcome social 

prejudice, eradicate racial instincts, or abolish dis-

tinctions based upon physical differences. It was evident, 

according to Brown, that enforced separation or the races 

39Encyclooedia Britanica, Vol. 21, (New York, 1963), 
p. 6. 

4°1-iaurice R. Davie, William Graham Sumner (New 
York, 1963), p. 63. 
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did not stamp the colored race with a badge or 1ll£eriority. 

If this f'eeling or inferiority existed, it was solely be-

cause the colored race chose to put that construction upon 

it. Brown also referred to "colored blood" and to some 

arbitrary percentages of "colored blood" which distinguish-

ed a white person from a ?regro.41 

In contrast, the dissenting opinion of Justice 

John Marshall Harlan in the Pless:y case anticipated by 

soroe fii'ty years the social science arguments used in the 

school segregation cases. Like the social scientists of 

the 1950 1s, Harlan argued that segregation stamped the 

Negroes with the brand of inferiority. He also urged that 

official .discrimination under sanction of law was entirely 

inconsistent with civil freedom and equality before the 

law. The ruling py the majority in the Plessy case, 

however, more accurately reflected the most widely accepted 

beliefs on race and inherited instincts, during that period. 

By mid-twentieth century many of those underlying 

ideas on race, heredity, and the role or environment had 

changed drastically--at least in the academic community. 

The importance of environr::ent vis-a-vis heredity was 

increasingly stressed by anthropologists Ruth Benedict 

an~ Robert Redfield. For exa~ple, nedf1eld, one or the 

witnesses in the school segrebation cases, denied that 

there were any inherent difrerences between the races in 

41Plessi y. Ferguson, 163 U.S. 537 (1896). 
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intellect or ability. r:odern authority referred to by the 

Bro,-rq decision was cited in footnote eleven or the opinion. 

Eight social scientists were listed here whom the Court 

credited for the proposition that segregation was psycho-

logically harmful. These authorities included Kenneth 

Clark, ?-~ax Deutscher, Ruth Kotinsky, Franklin Frazier, 

Theodore Brameld, and Gunnar I-:yrdai.42 

Kenneth Clark's study on the "Effect of Prejudice 

and Discrimination," submitted for the mid-century White 

House Conference on Children and Youth, was the first re-

ference cited in footnote eleven of the ~1?2 opinion. 

As discussed earlier in this chapter, Clark referred to 

the research of over fifty social scientists, to establish 

the proposition that segregation was psychologically harm-

ful. Scientists listed in Clark's study included the 

nationally known psychiatrist and author, Erich Fronun; 

University of Chicago psychologists Bruno Bettelheim and 

?-Iaurice Janowetz; Columbia University psychiatrists 

Lionel Cvesey and Abram Kardiner; psychologist Otto Kline-

berg, as well as Clark himself and his wife, Mamie Clark. 

At the same time, Clark issued a caveat to the extent that 

"there was little in scientific literature on the precise 

effects or prejudice and discrimination on the health or 

personality." He also acknowledged that other factors 

such as emotional balance, good sense or the parents, 

character of the physical and intellectual ~~ke-up, 

42Brown v. Board of Education of Topeka, 3l~ 1 U • S • 
483, 1954, 1oo~note eleven:- -
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neighborhood environment, and regional differences de-

termined the man.~er and extent to which prejudice and 

discrimination affected an individual, seemingly a rrAjor 

retr•enchment. Clark said that the effects of prejudice 

were less where there were atrong supportive cultural, 

ethnic or family traditions. One admission by Clark was 

espe•cially damaging; this was that "completely satisfactory 

research in this field [of Negro personality] will have 

to wait until psychologists have devised more adequate 

measures for the study of personality. 1143 While Clark 

insisted that a relationship existed between personality 

damage and prejudice, he admitted that this relationship 

could not be stated in simple causal or ·specific terms. 

Despite the considerable number of studies Clark based his 

report on, he admitted that there was little scientific 

research on the effects of prejudice and discrimination, 

that the problem needed to be more clearly defined, that 

further research awaited developments in personality 
4h testing, and that the whole problem was infinitely complex. 

The Helen Witmer and Ruth Kotinslrf book, Person-

ality in the Naking, was the second source cited in foot-

note eleven. In this boolc the editors assembled studies 

43Helen Leland T~Ii tmer and Ruth Kotinsl{,J, editors, 
Personality!~ the t-:aki~: The Fact-Fil!.<!~~ Reoort of the 
~id-ce_ntury White House Conference £!:_ Chil.dren and Youth 
lNew York, 1952), p. 136-152. 

44Ibid., pp. 151-152. 
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from the ?~id-century White House Conference which had 

su1··veyed the latest findings on personality development. 

These studies in the ~..ain reinf'orced the testimony or 

the social science witnesses for the Negroes in the school 

segregation cases. Of concern here was the emphasis on 

tho relationship of emotions to learning, or feelings of 

inferiority to segregation, and therefore of segregation 

to learning. The point was made repeatedly that feelings 

were fundamental in the learning process, that motivation 

was directly linked to feelings which in turn were related 

to the basic drives for affection and competence. The total 

school experience either enhanced or undermined the child's 

basic sense of trust, independence, initiative, and self 

confidence. Therefore invidious distinctions (such as 

implied by segregation) were exceedingly destructive. A 

major corollary of these findings was that racial and 

ethnic discrimination handicapped children, aroused 

feelings of inCeriority, insecurity, and resentment, and 

was contrary to the basic democratic tenet of respect for 

the individuai.45 

Chief Justice Warren's reference in the 1954 Brcwn 

opinion to changes in psychological knowledge may well 

have referred to the discussion in Witmer and Kotinsky on 

the 11 new" dynamic psychology which interpreted behavior 

in the context or the whole environment. In this inter-
pretation, the individual and the environment interacted 

45Ibid., p. l.40. 



upon and changed each other. T.here are obvious traces 

here of the influence of John Dewey's views on education, 

learning, and intelligence which had become influential 

by the 1930 1s. Healthy integration of personality was 

seen to depend ultimately upon relationships with other 

people who either supported the developing ego or under-

mined it. Clinical evidence showed how motivation and 

intellectual endeavors changed with changing physical and 

emotional conditions. The conclusion clearly stated that 

feelings were fundamental in the learning process. Here 

was the latest findinss of psychologists supporting the 

position of the plaintiffs in the school segregation 

cases. This mental hygiene approach to learning had been 

increasingly emphasized among scholars since the 1930 1s, 

according to Witmer and Kotinsky.46 

The two editors did not claim, however, that there 

was any precise evidence on personality development, 

conceding that "much of the knowledge is still tentative 

though it is the best available at the moment." There 

were still "great chasms of ignorance" about the roots of 

character and the type of home and school experiences 

''most desirable as preparation for the good life." Be-

cause of these gaps in lmowledge, social science practition-

ers must often improvise, relying on evidence that is 

empirical rather than scientific, and must frequently 



depend solely upon reasonable assumptionv The editors 

admitted candidly that much more research was needed both 

generally and specifically on the effects of prejudice 

upon personality. They also aclmowledged that little was 

known about the effects of poverty or economic inequality 

on personality development. 47 Although the reports by 

social scientists for the Kid-century White House Con-

ference on Youth were, in the main, supportive of the 

testimony for the Negroes, there were noticeable reser-

vations, as just related. 

The next citation in footnote eleven of the Br.own 

opinion referred to the study by Nax Deutscher and Isidor 

Chein, witnesses for the NAACP in Virginia, based on the 

returns from the questionnaire sent to 849 social psycho-

logists. Since this study was already discussed in con-

nection with the Virginia trial it is merely necessary to 

note that the Supreme Court felt it worthy of mention in 

the footnote. The consensus of opinion in the questionnaire, 

83% ot the responses, indicated that the social scientists 

contacted believed that enforced segregation was harmful 

to both the segregators and the segregated.48 Although 

criticized in the trial court for the "shot gun" effect of 

47Ib1d., p. 437. 
48i-:ax Deutscher and Isidor Chein, "The Psychologi-

cal Effects of Enforced Segregation: A Survey of Social 
Science Opinion, 11 Journal of Psycholo[Y :CA'"VI ( 1948), P • 259 • 



the questions and the predictable nature of the responses, 

the Deutscher and Chein study did add a quantitative note 

to the opinion evidence on state-imposed segregation. 

A history of the Negroes in the United States, 

by sociologist E. Franklin Frazier, was the next citation. 

Frazier's study of American Negro history focused on 

problems of race and intergroup contact. His basic as-

suption was that there was no innate racial inferiority 

but rather so-called racial traits developed because of 

social and economic factors. Frazier• s main emphasis was 

on the social and economic forces which shaped the course 

of Negro history in the United States, that is, urbani-

ation, industrialization, and the Southern agricultural 

system. He also emphasized the social and economic bases 

of prejudice. Although he thought prejudice could be 

modified by education, propaganda, and literature, Frazier 

believed that public discrimination (official segregation) 

should be directly attacked by legislative and judicial 

means, the approach used by the NAACP. Frazier ended with 

a most poignant corr.plaint that what the Negro feels most 

keenly of all, more than any other type of discrimination, 

was the "moral isolation which counts him out. 11 49 This 

complaint is encountered repeatedly in Negro literature, 

49E. Franklin Frazier, The Negro in the Cni ted 
States (New York, 1949), p. 683-.-



especially in the works of James Baldwin, Richard \·!right, 

Ralph Ellison, and Langston Hughes.SO 

The final citation in footnote eleven was "see 

generally Nyrdal, An American Dilezr.ma. u5l It is extremely 

doubtful that any of the busy Justices read Gunnar Eyrdal•s 

monumental two-volume, J.1+83-page study. ~·Jhat is more 

likely is that some capable law clerks summarized several 

key chapters as well as the basic asswnptions of this work. 

Gunnar 1-:yrdal., social economist, professor, Sena tor in 

the Swedish Senate., and advisor to the Swedish government 

was selected in the late 1930 1 s by the Carnegie Corporation 

to supervise a fact-findins investieation of the American 

Negro. Although studies for this investigation were per-

formed by corps of American social scientists, Myrdal 

edited and wrote the final report. 

The basic assumptions on which the study was 

founded were: (1) the American dilemma consisted of the 

discrepancy between the .American ideal of equality and 

the American reality of discrimination. This dilemma 

created a battle or conflict primarily in the heart and 

mind of the white American--the focus of racial tens ion; 

and (2) the moral and rational strain in Ar.ierican thought 

50James Baldwin, The Fire }rext Time (New York, 
1963); Richard ".·!right, ?~atlve ~on (?Tew Yor~, 1940); Ralph 
Ellison, Invisible r:a!1 (:'Tew YorK, 1947); Langston l!ughes, 
§!!akespeare in Harlein(New York, 194.5) • 

51Gunnar 1-:yrdal, An Air.erican Dile:r.1!':a The Negro 
.b°'oblem e..nd :-~odern :::>emocrac:;: (Eew YorR, 1944i. 
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optimistically believed that institutions end hunan nature 

could be improved throubh social engineering. That is, 

society could be reconstructed through political decisions 

and public resposibility. Today in America, Eyrdal said, 

there is in the social sciences a greater trust in the 

improvability of man and society than there has ever been 

since the Enlightenment. He added that the wo.rld sadly 

needed the youthful moralistic optimism of America. Eyrdal 

also contrasted this new optimistic climate of mid-twenti-

eth century America, with the stalwart individualistic 

laissez-faire philosophy of the late nineteenth and early 

twentieth century, as characterized by William Graham 

Sumner.52 

Myrdal's statements on race were very much in 

line with the testimony produced by the ~AACP in the school 

segregation cases. He stated that race was a social not 

biological or scientific concept. No physical differ-

ence·s had yet been measured quantitatively by rigid re-

search standards. For example, hereditory susceptibility 

to diseases varied with environment and medical care. 

Myrdal further maintained that psychological differences 

Were also caused by environmental factors. Tests of 

intelligence measured performance rather than anything 

calJ.ed innate ability. In a word, the term "race" was 

incorrect in a scientific inquiry as it carried false 
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bioloeical and genetic connotations.53 

The gist of Eyrdal•s findings was that sogrega-

tion implied inferiority and was based on a heritage of 

magic and primitive religion. He said segregation re-

sulted in a vicious circle wherein a belier in Negro 

infe:riority kept the Negro in slums and in a condition or 

poverty which in turn reinforced the inf'eriori ty. ?-1yrdal 

also spelled out the causes of racial prejudice which he 

found in economic competition, fears for social status, 

sexual drives, jealousies, and inhibitions. Like many 

of the social scientists in the four trial courts, l•!7rdal 

round that feelings of inferiority, resentment, hopelessnes~ 

and suppressed rage were common in the Negro personality 

as a result of his inf'erior caste position. Although 

Myrdal referred to community wide segregation rather than 

just school segregation, his conclusions were supportive 

of the NAACP position in ths school segregation cases. 54 
Not surprisingly Hyrdal gave social scientists 

enthusiastic although not unqualified praise. He felt 

that the social sciences had much to contribute to social 

planning. Optimistically he stated that the social 

engineering of the coming epoch would rest on the teachings 

or the social scientists that hu_man nature was changeable 

and that human deficiencies were to a large degree prevent-

able. Essentially all people want to be rational and just. 

.53Ibid., p. 667. 54Ibid., p. 66 . 



At the same time he cautioned that social scientific .facts 

were a "construction abstracted out or a complex and inter-

woven reality by means of arbitrary definitions and class-

ifications." 1-iyrdal conceded that the social scientist 

never succeeded in freeing hir.iself entirely from the 

dom:tnant perceptions and biases of his environment. He 

admitted that social science research was based on pre-

conceived theories involving value preffiises. In order to 

avoid these limitations in his report, I•:yrdal explicitly 

stated the value premises inherent 1n each separate study. 

For example, in analyszing reports and statistics on 

integration, the underlying value premise was the as-

swnption that white culture was superior to Negro culture. 

No ef'fort was made to "prove" this; it was merely stated 

as an underlying assumption accepted by most whites, 

Negroes, and even by many of the research teams. By 

racing, not evading, such evaluations I~:yrdal felt that we 

could make our thinking more rationn.1.55 

There were significant implications in r.:yrdal 1s 

study, however, for the school board's position. For 
example, Hyrdal emphasized that the liegro could never in 

a short-time power bargain attain more than the most 

benevolent white groups were prepared to give. 56 In a bow 

to Southern customs and traditions the Supreme Court seemed 

to agree when in 1955 it ordered the school boards to 

proceed "with all deliberate speed." 

55Ibid., pp. 1023-1035. 



In surn., although the ~larren opinion expressly round 

that segregation was psychologically harmful to the Hegro 

student, only the Court knew whether this was the real 

basis of the decision. The authorities cited in footnote 

eleven candidly admitted the tentative nature of social 

sc:ience lmowledge at that point in time. Furthermore, 

although Gunnar I··lyrdal and E. Franklin Frazier were pro-

fessionally recognized by the early 1950 1s, none of the 

others had any such pre-eniinence. 57 Why the Supren1a Court 

accepted these social scientists as representative or 

modern authority is not lmown. The Court apparently dis-

regarded opposing conclusions by twq social science 

experts in the Virginia trial--Dr. Henry Garrett, Chairman 

or the Departr.ient or Psychology at Columbia University, and 

Dr. William Kelly, Richmond, Virginia, psychiatrist. Sig-

nii'icantly the social science appendix to the NAACP brief 

was not mentioned. This still leaves unanswered the 

question or why the Court adopted certain scientists as 

authoritative. It is possible that with the exception of 

the Virginia officials the failure of the school boards 

to meet the social science witnesses with experts of their 

own, was decisive on this question. At any rate, acknow-

ledgment that the Court did adopt the major social science 

57oscar Handlin, Arthur N. Schlesinger, Sa:muel E. 
1-iorison, Frederick I-~erk, Arthur H. Schlesinger, Jr., and 
Paul H. Buck, Harvard Guide to American History (!-~ew York, 
19 5L~, 19 6 7 ) , p • 215 . 



finding on behalf of the Negroes is not tantamount to 

saying that the decision in toto was based on social scierr.e 

evidence. That the words of the oracle are not always 

crystal clear is as true or current Supreme Court decisions 

as of Delphic pronouncements. 

The ensuine controversy over what the decision 

really meant only underscored the ambiguities inherent in 

the Warren opini"on. Among the first salvos or criticism 

tired were those by irrate Southern politicians. A speech 

by Senator James Eastland on Nay 26, 19.55; illustrated 

the temper and mood of the extreme white racist position. 

Eastland was determined not only to discredit the "modern 

authorities on psychology cited by the court" but the 

Court itself. The decision, according to Eastland, was an 

attack on the reserved powers of the states to regulate 

public schools. The major point or his speech was that 

Myrdal and the social scientists associated with him were 

Communists or belonged to Communist-front organizations, 

dedicated to the overthrow of the United States government. 

Eastland selected four of the experts cited in footnote 

eleven--Clark, Brameld, Fr~zier, and riyrdal--as his prin-

cipal targets. Clark was denounced as a paid employee or 

the NAACP, and therefore not credible as an authority for 

the plaintiffs. Brarneld and Frazier were in the files or 

the House Comr.iittee on Un-A~erican Activities as members 0£ 

Conun.unist or Communist-front organizations. Various 

details were given by Eastland such as the fact that 



Frazier's book, The liegro i~ the United States was praised 

by the Daily l:Jorker, CoI11.1nunist newspaper. Frazier had also 

publicly supported "the brazen Negro Communist Paul Robeson: 

as well as the Spanish Refugee Appeal of the Joint Anti-

Facist Re.fugee Committee. Brameld was condemned for SLlp-

porting the Boycott Japanese Goods Conference or the 

American League for Peace and Democracy, the Refugee 

Scholarship and Peace Campaign, and the Connnittee tor Free 

Political Advocacy defending twelve Corr..munist leaders.SB 

Eastland's major target for criticism, however, 

was Gunnar Nyrdal whom he said the Court relied on as its 

"leading authority on modern psychology." One by one 

Eastland described Nyrdal 1 s associates 1n his study of 

race in America. By innuendo, distortion, misrepresenta-

tion, and half truths, Eastland identified association with 

any liberal, pacific, or foreign-born groups as Communistic. 

Eastland's tactics mirrored forcefully the ~ccarthy style 

of innuendo and accusation prevalent during the Communist 

witch hunting era or the early 1950 1s. The similarities 

were more than superficial, inasmuch as Eastland used the 

files of the House Committee on Un-Americe.n Activities as 

his major source of information. An example or outright 

falsehood was Eastland's charge that isrdal had utter 
contempt f'or the principles on which the United States was 

58speech of Hon. Ja.1nes o. Eastland of E1ss issiopi 
!n the Senate of the united--.;-sltes, Thursday, l~ay 26, 19,::,,. 
United States Governnent Printing Office, ':tashington, 1955. 
(not printed at Government expense.) 



founded. Even a cursory reading of Eyrdal 1 s two volume 

work reveals countless references to American idealism 

and to the fact that the world needed America's youthful 

moralis:r.i. It was indeed because of ~~yrdal' s admiration 

for the Arnerican creed of equality and liberty that he 

believed that progress toward improved race relations 

would be made first in America despite the difficulty or 

the task. 

The debate over the role of the social scientists 

in the segregation cases was not confined to politicians. 

Academia entered the fray, resulting in a volwninous liter-

ature, only a brief part or which can be noted here. Psy-

chologists., lawyers, political scientists, educators, and 

historians had son1ething to say on this subject. The 

following section will examine first., the argwr.ents ot 

those who believed that the decision rested on social 

science evidence and second., the arguments or those who 

denied any such importance to the social science data. 

Hugh Speer., Dean of the School or Education at 

Kansas City University in 1952, and witness for the 

plaintiffs in the Topeka trial, stressed the role of the 

social scientists in his study., case of the Century.59 

In order to appraise the scientific nature or the social 

science evidence he mailed questionnaires to a group of 

S9Hugh ~i. Speer, The Case or the Century: A Eistor-
ical and Social Persnecti~on Bro:m V:-Boaraof Educa€'Ion 
ofTo~a with Present and ?uture 1!-9licitI'ons-,-1963, un-
published r1anuscr~:;t i??, Cl·J~C law school library., pp. 217-243; actua~ questionnaire on p. 220. 



social scientists. These included twenty of the witnesses 

in the four state trials, twenty-five or the social sci-

entists who had endorsed the social science statement ap-

pendi~ to the NAACP brief, and a nwnber of others selected 

at random. The questionnaire sought answers to whether 

the social scientists would still endorse the testimony 

they had given or the statement they had signed in the 

brief, and whether thoy believed the courts were a pro-

mising avenue for social change. Hot surprisingly the 

response was overwhelmingly in favor of the decision ,.nd 

the stand they had taken some fifteen years earlie1·. 

Although the returns on the questionnaire indicated a high 

degree of consistency in attitudes over the years, the 

responses by no means proved that the social sciences 

played a decisive rvle. Even though Speer stressed that 

the social science evidence was given. more time ir. the 

trial courts th.2.n all the other evidence combined, sheer 

quantity o~ evidence is by no means conclusive of its ir.i-

portance. Speer -was also persuaded by Thurgood Earshall 

that the important new element in the Bro~ case was the 

behavioral science argument that segregation was ps7cho-

logically bad. 60 

Historian I. A. rlewby added his voice to those who 

60iiugh Speer tape-recorded an interview with 
Thurgood Lars hall in :·£.Sr.i.nston, D. C. on April 3, 1964, a 
copy of whicl: he made available to this writer. 



stressed the role of the social scientists. In his book, 

Challenge to the Court: Social 5cientists and the Defense - -- ---- ----- - - ---
of ~regation, he praised the witnesses !'or the liegroes 

as "equalitarians and environmentalists" in contrast to 

opposing social scientists whom he charged as being 

"racists and hereditarians. 1161 These latter, he said, 

falsely ascribed intelligence and emotional make-up to 

heredity. Newby 1 s criticism was directed more to dis-

agreement over rival value syste?T1s than to substantive 

dif'f erences. Heverthe less, l.J'ewby emphasized the role of 

the social sciences. 

Others agreed with that position although so::r.e 

were less than enthusiastic about it. Robert J. NcCloslcey, 

Proressor cf Government at Harvard University, stated that 

the decision did in tact lean too heavily on modern soci-

ological and psychological literature, and because of the 

lack or legal case work on it, was not the persuasive doc-

\L."'Tlent it could have been. r-:cCloskey' s critic ism was also 

leveled at the selection ot social scientists in footnote 

eleven which he described as uninspired. He argued that 

the question or segregation in the public schools remai:i·':!d 

Verry much alive for legal scholars, behavioral scientists, 
62 . and the public at large. According to historian Nur.~n 

61r. A. Meuby, Challen!:e to the Court: Social 
Scientists and the Def~~se ef_Segrer.ation, 1~54-1960 
(rlaton Rouge, Louisiana, 19o7J, p. bl. 

62Robert G. I-:cCloskey, The Ar.:erican Sue~ Court 
(Chica8o, 1960), p. 216. 
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V. Bartley, Chief Justice Warren ha.d largely icnored the 

leSal precedents of the previous two decades nnd relied 

instead on historical, psychological, and sociological 

arguments. 63 Alfred H. Kelly and Winfred A. Harbison, con-

stitutional historians at 1·-Tayne State University, also 

regretted the reliance on social science data. They 

characterized the Bro1·m decision as a "simple sociological 

argument on the 1Iilpact or segregation on the status or 

the Uegro," adding that the Court had disregarded long-

standing precedents which implied constitutional validity 

:tor school S8«8,Tegation. 61-1-

Typical or those in the legal profession who telt 

that the Court erred in relying on social science testi-

mony were Attorney General ~ugene Cookaf' Georgia and 

Missouri attorney Uillia.T!l Potter. Uriting for the April, 

1956, issue or the American Ba_!: Association Journal, they 

expressed their disapproval or the decision because the 

social sciences were too young, too :lr.tprecis e, too 
changeable to be used as a basis for a constitutionnl 
decision on fundamental rights ...• Should our 
:runda.~ental rights rise, fall, or cha..~ge aionc with 
the latest fashions of psychological literature? 
How are we to lmow that in the future social scientists-
IOB.Y not present us with a collection or notions 

631-ruman V. Bartley, The Rise or Nassive Resistance: 
Race and Politics in the Sou~During the 1~50 1s lBaton 
Rouge -;-I;ouis ia!la, l 969 r, p. 5o. --

64illf'red H. Kelly and :4·1nrrad A. Rarb1son1 The 
American Constitutio!l O:-reu Yor1r, 1963), p. 9.34. 



similar to those of Adolph Hitler and label them as 
modern science?65 

These lawyers argued that a court may not consider trentises 

in a field other than law., unless the treatises themselves 

were the subject of inquiry. Judicial notice of what they 

considered extraneous materials extended only to those 

thlngs of common lmowledge that lie without the realm or 

sclence. Not surprisingly., one was a Southern attorney 

and the other from the border state or Eissouri. However, 

as will be shown shortly, criticism of the decision or 

the basis for it was by no means regional. 

One Associate Justice of the Supreme Court, in 

a confidential interview., also disapproved of the role of 

the social scientists in the case. This J~stice felt that 

the Court should not have relied on the "sociologists" 

particularly Gunnar r-:yrdal. (Eyrdal actually was an econ-

omist.) Although the Justice stated that he approved of 

the decision, he thought the Court should have simply 

ignored the social science evidence and relied on legal 

reasons. He added that "it was a good decision but a bad 

opinion because it failed to establish brid£eS to the 

past. 1166 

It is interesting to note that one of the attorneys 

65Eugene Cook and :Ulliam I. Potter, "The School 
Segregation Cases: Opposins the Opinion o~ the s,1pre1r.e 
Court," American Bar Association Journal XIII (April, 1956 ), 
313-317. -

66confidential interview with an Associate Justice 
or the Supreme Court on April 26, 1~67. 



who argued the Bro~m case in Topeka also believed that 

the social science evidence was conclusive. In an inter-

view on October 16, 1970, with Charles Scott, attorney 

for the Negroes., he said that the social science testir.,ony 

was the "new" evidence necessary to justify a change 1"rom 

prior precedents. He felt that use or conventional evidence, 

citation of the recent decisions (e.g. Sweatt and ?':cL~I! 

decisions), would not "do the job," but instead the a.t-

torneys needed a "new body or evidence." .As support for 

this belief, Scott pointed to the finding by Judge 

Walter Huxman in the Topeka case that segregation did 

create psychological harm and implied ini'eriority. He 

also noted that Chief Justice \·larren 1n his 1954 opinion 

used Huxman 1 s phrase verbatim in reference to the haI'Dl 

of segregation. Scott was emphatic that the social 

sciences had played a key role. 67 

In contrast to the aforementioned, others down-

graded the role or the social scientists. One or the most 

prominent was a member or the !·!arren Court itself'. Justice 

Hugo Black, in a personal interview, commented that the 

social science evidence "didn't amount to a row or pins." 

He said that he 11hadn 1 t read it and didn1 t know half or 

it was there." It was simply irrelevant to the real issue 

in the case which according to Black was the constitution-

ality or race as a legislative classification. That is, 

67Personal interview with Charles Scott in Topeka, 
Kansas, on October 16, 19.70. 
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to segregate on the basis of race was a denial or the 

equal protection of the laws. It was not the equality or 

Negroes that was the key issue, according to Black,~ 

their equal rights. under the law. 68 Former Justice To111 

c. Clark asreed essentially with Justice Black. In an 

interview with the writer he stated that the social science 

evidence was not that important in tho determination or the 

case. Clark said he had wanted the Chief Justice to take 

out footnote eleven. What was determinativ~ according to 

Clark was the fact that race was an unreasonable classiti-

cation. 69 In.line with these views, Justice William o. 
Douglas, indicated that he had little time to read the 

volunino~s literature, including the social science refer-

ences connected with the school segregation cases. In-
stead, he quickly scanned the briefs for key phr&ses sup-

portive of or contradictory to the legal question. 70 

A nu.mber of lawyers agreed with the Justices that 

the s.ocial sciences were relatively unimportant as evi-

dence in the school segregation cases. A New York Uni-

versity lzw professor, Ednund Cohn, who was also a close 

personal friend of Justice Black, conjectured that the 

68Personal interview with Justice Hugo 3lack in 
Washington, D.c. on July 15, 1969. 

69Personal interview with Justice ToD c. Cla.rk in 
Kansas City, 1:issouri on January 28, 1971. 

70cornments by Justice ~'111112.L~ o. Douglas to a 
group of students in a political science club ~eating at 
the Universit; of l•-:issouri at Lansas City, April 14, 1970. 
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social science testimony was ot little influence on the 

decision. Although Cohn approved of the decision and 

hoped ~or racial integration, he vigorously criticized 

the social science evidence as an insufficient basis tor 

the opinion. Cohn wrote, "I would not have the constitu-

tional rights of Uegroes--or other Americans--rest on such 

a :flimsy foundation as some of the scienti.t'ic demonstra-

tions" in the Brown case, adding that th~ behavioral 

sciences were "young, imprecise, and changeful." Cohn 

pointed out that it was one thing to use current scientific 

findings to ascertain if the legislature acted reasonably 

as in the Brandeis Brie:f, where there was a presumption 

or legislative validity, but it was anot:1er zr~tter "to 

have our :fund8.li1ental rights rise, fall, or change along 

with the latest fashions of psychological literature." 

Today, Cohn conunented., "social psychology is libero.! and 

egalitarian. Perhaps tomorrow it will be racist." Cohn 

noted that Chief Justice Warren did not mention either 

the testimony of the expert witnesses or the social science 

statement o:f the thirty-t1-ro scientists in the appendix to 

the appellants' ~AACP} brief. Actually, accordL.,g to 

Cohn, the social science brief contained little in!'orr.ia-

tion beyond what was already lmowrl in "literary psychology," 

that is, in the observations and insights of poets, novel-

ists., essayists, and journalists. Eerely- translating a 

proposition of "literary psychology" into technical jargon 

could scarcely make it a scientific finding. Cohn was 
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especially critical of Kenneth Clark's doll test. "No 

one," he wrote, "can state positively what these children 

were thinking at the tir.ie." Furthermore he felt that the 

doll test was not analyzed in suitable detail on cross-

examination, probably because the "lawyers too realized 

that segregation does injure and degrade Negro school 

children." Cohn specifically criticized the social scien-

tists for a lack or agreement on substantive premises and 

for use o:r empirical means for checking and verifying 

inferred results.71 

Charles L. Black, Jr., Professor of Law at Yale 

University, also dismissed the social science testimony 

and the authorities cited in footnote eleven as of no 

influence upon the decision. Although he endorsed the 

decision itself and supported the principle of desegre-

gation, Black believed that the social science evidence 

was too weak to be a satisfactory basis for so important 

a decision. A sturdier base in legal and constitutional 

principles was needed.72 

Two other law professors, Albert P. Blaustein and 

Clarence Ferguson, Jr., from Rutge1's University argued that 

the social science test1mony was or little importance 1n 

t~e final decision. In their book, Desegregation and the 

71Edroond Cohn, "Jurisprudence," 30 New York Univer-
!,itz Law Review 167 (January, 1955). 

72charles L. Black, Jr., "The Law1·u1ness or the 
Sepregation Decision," 69 Yale La..: Journal 421 (January, 
19·6 O) • -- --
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Lav~, they wrote th.at the facts of segregation were so 

well-lmown that they were recognized and applied by the 

Cou1~t under the doctrine of "judicial notice" without the 

help or the social scientists. In other words the experts 

were merely testifying to the obvious fact that tor over 

twenty years hardly anycultivated person had questioned 

that segregation was cruel to the Neg1'0 school children. 

The authors observed that recent school segregation cases, 

Ex rel Gaines !.• Canada, Sweatt !.• Painter, ~~cLaurin !• 

Oklahoma State Regents, had been decided without recourse 

to social science data. In Sweatt for example, the Court 

ignored voluminous data compiled by sociologists and basod 

its decision on the personal lmowledge and experience or 

the justices with legal education. Blaustein and Ferguson 

also connnented that they would regret to see judges embrace 

some "fashionable psychological tli...eory," pointing out that 

while the Kansas and Delaware courts incorporated sor.ie 

of the behavioral science data, the Virginia and South 

Carolina courts rejected it as irrelevant. In their opin-

ion the social scientists had done no more than argue that 

segregation was harmful. They could not give factual evi-

dence that there were no rational bases for the Southern 

segregation laws, because there most definitely existed a 

body or legal opinion upon which such state actions were 

based. 73 As Justice Uillis Devanter explained, "when 

73Albert P. Blaustein and Clarence c. Ferguson, Jr., 
Desegregation and the Law. O~ew Jersey, 1957), pp. 132-l)b. 
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the classification of a law 1s called into question, if 

any state of facts reasonably can be conceived that would 

sustain it, the existence of that state of facts must be 

assumed. 1174 Therefore., to sustain the racial segregation 

statutes., it needed only to be shown that some rational 

bases existed for the classification scheme. Parties 

~pposing the legislation had to prove that the statute was 

completely arbitrary. This they could not do, with or 

vithout the help of the social scientists. Blaustein and 

Ferguson were saying that although the Court utilized the 

behavioral sciences the decision did not rest on this evi-

d-ence 

Jack Greenberg, NAACP counsel in the Kansas and 

D~.J 2 .. ware cases stressed the legal foundation of the de-

cision, the irrationality of racial classifications. Al-

though, he f'elt that the social science testimony was 

helpful in providing useful ini'ormation t~ the Court., 

the de.cision was based on legal tradition. 75 

Somewhat surprisingly the sufficiency of the 

social science evidence was also attacked by social 

scientists. Psychology Proi'essors Ernest van den Haag 

and Ralph Ross of the University of Chicago wrote that 

74Lindsley v. natural Carbonic Gas Co., 220 U.S. 
61, 78 (1911). -

75Jack Greenberg, "Social Scientists Take the Stand: 
A Review and Appraisal or"' Their Testi!i.:.ony in the L1t1gatiai," 
54 l-Iichigan Law Review 953, 1956. See also Herbert Hill 
and Jack Gree~berg, Citizen's G~ide Desegrecation 
(Boston, 1955), PP• 142-143. 
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science could not assess personality damage associated 

with social stigma. They argued that "whether humiliation 

leaves deep and lasting traces or whether it increases 

the incidence of perso~ality disorders among Negroes, we 

do not lo1ow nor do we know whether congregation {].ntegratia}l 

would alleviate them. 11 They added that it was fortunate 

that the United States Supreme Court did not depend on 

the attempt of the social scientists to detect and prove 

psychological injuries by "scientific" tests because the· 

evidence presented was "so flimsy as to discredit the con-

clusion." The authors did believe that some weight was 

given to Kenneth Clark's doll test which they criticized 

for the small siz-e of the test group an·d the fact that 

the test was not validated by use in non-segregated 

schools. They concluded that "the •scientific' evidence 

for the injury [the psychological harm of segrefation] is 

no more •scientific• than the evidence presented in favor 

o:r racial prejudice. • .. We need not try I scientifically!. 

to prove that prejudice is clinically injurious. This 
76· 

1s fortunate, for we caILYl.Ot." 
Henry E. Garrett, Chairman of the· Psychology De-

partment at Columbia University and witness for the board 

or education in the Virginia trial, wrote that the Brown 

decision rested on false social science. He said it was 

76Ralph Ross and Ernest van den Haag, The Fabric of 
~ociety (::-ew York, 1957), chapter 14 11 Prejudic~o~t ire-
JUdice. 11 
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the absence of valid constitutional precedents which led 

the Court to turn to social science, adding that "the 

Justices, however, knew even less about psychology and 

sociology than they did about law and allowed themselves 

to be deceived by equalitarian witnesses." Equalitarian 

dogma was the "scientific hoax of the century." None of 

the scientists cited in footnote eleven had a national 

reputation, in his opinion. Perhaps Garrett•s real con-

cern was with ideology as indicated by his observation 

that one scientist had eighteen citations of menbership in 

conmunist front organizations and another had ten citations 

against him. Furthermore, two of the authorities in 

:footnote eleven (Kenneth B. Clark and E. Fre.nklin Frazier) 

were i;egroes which, according to Garrett, eliminated them 

as authorities on racial matters because of obvious grounds 

for bias. Apparently Garrett did not believe that a white 

social scientist would have any bias. Garrett's state-

ments must be weighed in light of his background as a 

Virginian, born and educated in the South. 77 

Political scientists also jumped into the debate. 

One of the most prolllic writers on the Suprer.ie Court and 

the judicial process was Glendon A. Schubert, Professor of 

Political Science at i1ichisa."'1 5tate University. In his 

book, Constitutional Politic~, Schubert said that it was 

unlikely that the Justices would have accepted the views 

771. A. Newby, pp. 92-93. 
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of the social scientists as authoritative 

were it not for the critical circumstance that such 
views corresponded closelv to the oersonal exoeriences 
or the Justices, learned in the fi~ld of education 
that they knew best. Such nonprofessional psycholo-
gical conclusions, reflectins the Justices' o,-m esti-
mation of: the importance of 'intangible factors• in 
legal education, played a key role in Vinson's opinion 
in the Sweatt and EcLaurin cases, which in turn pro-
vided the precedents upon which the Court places 
_principle relevance in the [BrownJ opinion and decision 
below.78 

In other words 1 it was the personal experiences of the 

Justices instead of any authoritative social scientists 

upon which they relied. 

Joseph Tanenhaus, Professor of Political Science 

at Mew York University, arsued that the social sciences 

generally carried little weight for fact finding in trial 

courts because of the inordinately strict practices in 

admissibility of evidence, relative imprecision of many 

social science techniques, failure of the scientists to 

use more adequate tools already in hand, and drawing or 

unwarrented conclusions from their data. He endorsed the 

observation or Johh Davis, counsel in the South Carolina 

school segregation case, that "social science is frag-

r.ientary expertise based on examined presuppositions•" 

TaneIL~aus believed, rurthermore, that social scientists 

should be neutral in regard to civil rig_~ts. They should 

leave advocacy to the lawyers. Social science evidence, 

in his opinion, was too often hearsay and lacldng in legal 

78Glendon A. Schubert, constitutional Politics 
(New York, 1960), p. 494. 
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relevancy. On the one hand the constitutionality of a 

statute carried with it the presumption of validity until 

it was proven beyond all reasonable doubt that it violated 

the constitution. On the other hand, the socioloGical 

data in the school segregation cases was without any 

"measurable base on reliable studies." 79 

1-lhat conclusion can we reach about the role or 

the social science evidence in the school segregation 

cases? The most convincing authority and logic suggest 

that this data was not the basis of the decision although 

unquestionably it was part of the consideration, at least 

in the mind of Chief Justice Warren, the writer or the 

opinion. Social science did affirm the obvious--that dis-

crimination was psychologically ti..armf'ul to the r: egro 

student. This evidence did not, however, "prove" that 

there was no rational basis for racial classification in 

the public schools. Furthern1ore, all the social scientists 

involved, including Kenneth Clark, major witness for the 

NAACP, and the authorities cited in footnote eleven of 

the Bro~m opinion, conceded the tentative nature of social 

science research on the subject or racial segregation. 

In addition, neither the written briefs nor the 

or~l arguments would support the view that the social 

Science data was determinative. The briefs were merely a 

79Joseph T?-nenh~us, "The use: and. Li..~ tati~ns ~f 
Social Science 1:et.r.:.ods 1.n .Analyzins Judicial ..1ehav1.or, 
(American Political Scie~ce Association Annual 1•1eetins, 
September, 1956) nL~eogra,hed, PP• 1-22. 
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continuation of the adversary position of the parties to 

the cases, while the oral arguments were far moro con-

cerned with legal history and the rationality of race 

as a legislative classification than with discussion or 

the social science evidence. The 1954 opinion offers the 

most problems in analysis, because while it stated that 

the prilllary question was the use or race as the basis or 

a legislative classification, the reasoning did not really 

address itself to legal history on this point. Instead 

Warren offered three reasons for the decision: the im-

portance of' education in the 1950 1s, the consideration or 

intangible factors in the Sweatt and HcLaurin decisions, 

and the harm of segree;ation as supported by "modern 

authority." Furthermore., as deffionstrated, the credentials 

of' this "modern authority," with the exception or Gunnar 

Myrdal and E. Franklin Frazier, were open to debate. 

The most logical and convincing scholarly analyses 

following the decision played down the role of the social 

scientists. Lawyers Charles Black, Jr., Albert Blaustein, 

Clarence Ferguson, and NAACP counsel Jack Greenberg, 

social scientists Henry Garrett, Ernest Van den Haae, and 

Ralph Ross, and political scientists Glendon Schubert and 

Joseph Tanen..~aus all subscribed to the belief that this 

evidence was not determinative. Finally the most author-

itative o-£ al.l were the statements. by Justices Blac~:, 

Clark, Douglas, and Frankfurter (the latter during oral 
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argument) that the social science evidence was not con-

trolling. 

A desire for certainty cannot be satisfied in a 

quest such as this but then that limitation 1s true tor 
most studies of human affairs. Given that, the above 

conclusions must be considered persuasive. 



CHA Pl'ER VI I 

ORAL ARGUHEl~TS--1952-1953 

How decisive are oral argwnents in the decision-

making process of the Supreme Court? Justice John l·!. 

Ha1,.1an II insisted that., "A good argur.ient :ma.y in mo.ny cases 

make the dif'ference between winning or losing, no mattor 

hou good the briefs are,"1 The hearings do enable both 

sides to confront each other directly, permitting the 

Justices to question and not infrequently engage in debate 

with the attorneys. Oral argument is considered so help-

ful that 'When a member of the Court is ill and fuust be 

absent during the hearings in a particular case, he genor-

ally refrains from voting on the final ou.tcor.e evon though 

he may be thoroughly familiar with the issues and briefs. 2 

Jack Pope, Associate Justice of the Supreme Court of Texas, 

cautioned, however, that it would be difficult to prove 

or disprove the statement that cases on appeal are won 

by argument, since argument is only one of the ingredi-

ents. He did not believe that most judges at the argu-

ment stage were ready to :make a -final decision. Judgme:it 

1Anthony Le't•:is, Gideon's TrtL~oet (lrew York, 1964), 
p. 262. 

2Daniel H. Berman, It Is So Ordered: 'i'hE;_, Suprer.:e 
.Q_ourt Rules on School Ser;rer,atlon 7":rew Yor1(, E"oo}, P • b) • 
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at that time is and probably ought to be reserved. Facts 

need to be checked and cases need to be read. 3 

Despite this caveat the available evidence indi-

cates that oral argur.ients do p~ay an important role. 

Justice Black stated that he gives extre~ely close at-

tention to oral argtunents. 4 One or his law clerks related 

that not ini'requently at the end or the hearings Black 

would pencil the notation "affirmed" or 11 denied" on the 

briers or the case.5 There are several reasons why oral 

argument is important. Judges have different work habits. 

Some judges listen better than they read and are consequent-

ly more receptive to the spoken than the written word. 

Judges quite obviously have developed skills 1n listening. 

Judge Pope observed that in conference and study, justices 

often recall the points, theories, and facts referred to 

during argwnent more argur.ients developed in written 
6 briefs. Although Pope had reservations about the con-

clusive role of oral argw:ient, he pointed out that these 

arguments as sure that the lawyer's worlt at least reaches 

the ear of the whole court, if' not the eyes, because the 

lawyer can never be sure that the brief 1s conpletely read. 

JJack Pope, "Argunent on Appeai," The Practical 
Lat-cy:er, Vo1. 14 (1968), 1Io. 8, p. 36. 

4Personal interview with Justice Black on July lS, 
1969. 

SJolm P. Fra..11.k, !-:arble Palace: The Suorer.ie 
1n America.~ Life (Kew York, 1965), p. 100:-

6 Pope, p. 35. 

Court 
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In ract Pope estimated that in all probability at least 

one or more judges have not exa.r.1ined the briefs at the 

time of the hearings. This point was substantiated by a 

question .from Justice Frankfurter during the 1953 hearin~s 

revealing that he had not read a major finding in the 

Delaware brief of the school board. 7 

In an address before the Judicial Conference or 

the Fourth Circuit, Asheville, North Carolina, June 24, 
1955, Justice John M. Harlan stated that the first im-

pressions that a judge gets of a case were very tenacious, 

frequently persisting into the conference room. These 

impressions, he added, are actually gained from the oral 
8 

argument, if the arguments were effective. Harlan con-

fessed that while he was on the Court of Appeals, he had 

kept an informal scoreboard or the cases in which he sat, 

so as to zr.atch his initial reactions after the close or 

the oral argument with his .final reactions when it carne 

time to vote at the conference table. Harlan related that 

he was astonished to find tr..at more times than not his 

initial views jibed with his final views. 9 

7Leon Fried.~an, ed., Argument: The O:a~ Argu~ent 
Be:f ore the Su ::)rene court LT'l Br01-m v. Board .£!_ .:.ducat ion cf 
Topeka, 1952-55 (l-.;ew York, 1969), P• 152. 

8 t II John K. Harlan, "The Role of Oral Arg.imen, The 
Supreme Court: Views From Insid~, ed. Alan F. ~-/estin 
Ti~ew York, 1961), p. 57:-

9Ibid., p. 58. 
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There are other reasons why oral argument is 

important. The argun1ents are rnore personal than the 

written record, thoughts are often better crystallized 

and more tersely stated, bringing the case into sharper 

focus. The oral argument gives an opportunity tor inter-

change between court and counsel which the briefs do not. 

According to Justice Harlan, there is no substitute tor 

the Socratic method of procedure in getting at the real 

heart or an issue and in finding out where the truth 

lies. 10 At the same time, counsel often inter more from 

questions rroro the Court than they should. Even when a 

question strongly suggests the judge's view, it is often 

testing in nature. Most probably it is only a tentative 

position. Usually questions are prompted by a sincere 

interest in settling a problem legally, although some 

justices, particularly Frankfurter, appeared to engage in 

·debate with the lawyers as 1.f the-.1were quizzing students 

in a classroom. 
Granting that oral arguments are indeed iroportant 

in the decision-making process, what characteristics make 

for errective advocacy? John w. Davis, one or the nation's 

foremost advocates, stated that a good argument came from 
11 

the three C1 s--chronology, clarity, and candor. Justice 

Harlan added to those qualifications--selectivity, sin1plic-

ity, and resiliency. First of all, Harle.n said, the 

lOibid. -11John W. Davis, "The Argument of An Appeal," 26 
~erican Bar Jcurnal 895 (1940). 
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lawyer should make a thoughtful selection or issues to 

be argued, limiting the argument only to the controlling 

issues. Simplicity depended upon thorough preparation 

plus artful expression. Resiliency referred to the res-

ponse of the lawyer to questions by the Court. The lawyer 

instead or shunning questions should welcome them, answer-

ing as directly as possible, at the time they were asked, 

without evasion. 12 

Before examining the issues brought out by the 

hearings, it is of interest to look at the attorneys re-

presenting each side and the organization which played 

such a key role from the very beginning--the National 

Association for the Advancement or Colored People. 

Historian John Garraty called the NAACP the "cutting edge" 

of all the complex social and political forces at work 

to produce a desegregated Arr.erica.13 Certainly by the 

1950 1 s the legal branch of the NAACP had developed er-

i'ectlve legal techniques and an over-all strategy in its 

attack upon segregation in various sectors of American 

lite. Just a few days before the Supreme Court hearings 

in the school segregation cases, tor example, the NAACP 

lalryers set up a moot court at Howard University Law 

School. Attorneys from the District of Columbia were 

12Harlan, pp. 58-61. 
13Jolm Garraty, Quarrel~ That Have Shaped the 

Constitution (:~ew York, 1962), p.~. 
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invited to attend and criticize their arguments.14 

The Supreme Court was or course aware or the large 

organization and vast numbers or people represented by 

the NAACP. By the 1950•s, the Association had a long 

and successful history in the area or legal persuasion. 

Its origins dated to a 1908 meeting or white sympathizers, 

called together by Oswald Garrison Villard, the grandson 

or the abolitionist leader, William Lloyd Garrison. Fol-

lowing a Springfield, Illinois race riot in 1908, fifty-

three people, including John Dewey, Jane Addams, William 

Dean Howells, and Lincoln Steffens, participated in forming 

the NAAC?. 15 
The goal of the NAACP in its ror?ilB.tive years was 

to achieve full citizenship and equal rights tor the Megro 

through a militant but nonviolent course or action. The 

tactics purgued were protest, agitation, and direct legal 

action. To assist in this pursuit, the NAACP maintained 

a biracial organization. w. E. B. DuBois, a Harvard 

graduate, who directed publicity and edited the Cris!~, 

14Hugh. Speer, Case or the Century: A Historical and 
Social Perspective on Bro\m v. Board of Education or Tooeka 
with Present and Futurelmo1Ications,7:9ocf\Unpub1Ished 
marui'script in the Library of Congress and the law library 
or the University of Hissouri at Kansas City), p. 15.3. 

l5Charles Flint Kellogg, NAACP, Vol. I, 1909-1920 
(Baltimore, 1967), pp. 9-30. See also Clement~- Vose, 
Caucasians Only: The Suore:r.:e Court, the ITAACP, and Re-
stricti~Covenan~(Berkely, 1959), PP• 30-49.-- --
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the official monthly NAACP organ, was the organization's 

first Negro leader. I~!oortield Storey, a conservative 

white Boston lawyer who had been secretary to Charles 

Sumner in the immediate post Civil War period, became the 

first president of the Association. Storey was president 

until his death in 1929 when he was succeeded by Joel 

Elias Spingarn, a professor or comparative literature at 

Columbia and prominent literary critic and poet. Upon 

Joel Spingarn•s death in 1940, his brother, Arthur B. 
Spingarn, a prominent attorney, assumed the presidency or 

the NAACP until his death in 1965. These tbree presidents, 

Storey and the two Spingarns, all reflected the original 

interest of white civic leadership in Negro bbtterment. 

However over the years the titular leadership or the NAACP 

shifted :rrora whites to the Negroes, although the active 

leadership, in the position or the secretary, had always 

been occupied by Negroes. By 1949, the national office 

of the Association had a paid starr or seventy-two, only 
. i 16 tour of whom were wh te. 

Membership in the NAACP grew at the local level 

throughout the country. Local chapters were established 

1n all major cities and many smaller ones, in both the 

North and South. As money-raisers and as the basis or 

political support for black leaders, these groups were 

invaluable. In Topeka for instance, contributions for 

16Kellogg, p. 291 and Vose, p. _33. 
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fighting the school segregation battle ca:ne from countless 

meetings held two to three years before the court battle 

ever took place.17 By 1945, the Association had 300,000 

members and 1,600 branches and youth councils. The 

general pattern of action by the NAACP according to Roy 

Wilkins was "petition and protest, legal redress, lobbying, 

legislative activity, education, and persuasioh. And, 

implicit a._~d explicit in all activities, has been the theme 

or equality. 1118 

NAACP entry into national politics was marked by 

its successful campaign, along with the American Federation 

or Labor, against the 1930 Senate confirmation for the 

Supreme Court of Judge John J. Parker of the United States 

Circuit Court or Appeals. One wonders what possible effect 

this had on Judge Parker's opinion in the South Carolina 

school segregation decision of 1952. The NAACP had no 

doubt of the importance of the baclcground of each judge, 

noting in its 1930 Annual Report that "in view of the 

many 5-to-4 decisions rendered in the early decades of 

the twentieth century that the character, social background,-

and general education or each justice played an important 
19 part" in the decision-making process. 

17Personal interview on October 16, 1970, with 
Charles Scott., Topeka la~•ryer who appeared ror the plain-
ti.f.fs in Bro1-m v. Board or Education or Tooeka. 

18Roy Wilkins, "The Negro :·!ants Full Equality," 
The Hegro Han~~ (Cha;,el Hill, Xorth Carolina., 1944), 

p. ll~in rootnote 18 on p. 34 or Vose. See also Kellogg., 
p. 291. 

19iiAACP, Annual Report, 1930, p. 12, .from Vose, p. 34. 
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Impo~tant to the NAACP's legal strategy in tha 

school segregation cases was its n:.arked lack of success in 

lobbying Congress over the years. The size and character 

or the Southern congressional delegation, the conunitteo 

sys te~, seniority, and the rule of cloture in the Senate 

doomed Negro efforts. In the 1920' s blacks had failed in 

their efrorts to secure legislation making lynching a 

£ederal crime. Bills to prohibit the poll-tax had tailed. 

Lir.d.ted success did come f'rom forming alliances with labor 

and liberal interest groups in support of measures favor-

ing workers and low-income groups. The Association ad-

vocated rent and price controls, public housing, federal 

a:1d to education, and stronger social-security laws. 

'X-rade-union support for Negro objectives grew after NAACP 

denounced the Taft-Hartley Act. As shown by the arnici 

curiae briefs in the Brown case, the American Civil L1ber-

t.1es Union, the American Jewish Congress, and the NAACP 

assumed that the problems of civil rights and Negro rights 

.ere indivisible. 

Negro influence on presidential policies developed 

1.n a l.imi ted fashion following a number of significant 

c:!-langes. Econo~_ic betterment and higher educational at-

ta:!.!°'..ments ror the Negroes rollowed their migration north 

L""ld to the cities. The growth of the black population 

1n the Uorth and their interest in national policies con-

tributed to political organization and moderate gains. 

~ter 1940, the Uegroes began to see a political advantage 
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in their strategic dii'fusion in the marginal states whose 

electoral votes were generally considered vital to the 

winning candidate. 20 There were twenty-eight states in 

~hi0h a shift of five per cent or less or the popular vote 

BO-~ld have reversed the electoral vote cast by these states. 

ln twelve of these., the potential Negno vote exceeded the 

~ 1mber required to shift the states from one candidate to 
Lh 21 afl.ov er. There was no doubt that black in!'luer.ce brought 

~bout some favorable presidential policies. From World 

War I on,the Negroes worked against segregation in the 

armed forces and eventually realized this goal when 

President Truman ended the practice. They also realized 

sorn.e success when President Franklin D. Roosevelt estab-

1.lshed a temporary Fair Employment Practice Commission 

during World War II to end discrimination in defense con-
22 tracts and in job training programs. 

Although Negroes were improving their economic 

N)sition and breaching the barriers 1n many types or 

private institutions, hospitals., colleges., and restaurants 

after World War II., much of their greatest success came 

Via the courts. Beginning as early as. 1915 the NAACP 

20Ibid., P• 38. 
21Henry Lee l•!oon, Bal~ of Power: ~•regro Vote 

(Garden City, New York, 19IµfT., P• !'98. 
22Donald R. NcCoy and Richard T. Ruetten, "The 

Civil Rights I-:oven:ent, 1940-1945.," Nidwest Quarterly, XI, 
No. l (October, 1969), p. 14. see also John Ho~e Franklin 
Fl"om Slaveri. to Freedom (New York, 1967) PP• S7b-607. 
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was active in nearly every Supreme Court case concerning 

the constitutional rights of Negroes. From the very first 

cases it had the assistance of outstanding counsel. 

Moorerield Storey for the NAACP successfully argued the 

case in the Supreme Court against the constitutionality 

of a Louisville racial zoning ordinance (Buchanan!• 

Warle~, 245 U.S. 60, 1917). In 1923 the Association rea-

lized another vi"cto~J when the court overturned the death 

sentences of twelve Negroes convicted in an Arkansas court 

dominated by a mob (Moore !.• Dempsey, 261 U .s. 86, 1923). 

By 1929, the NAACP had won a series of impressive consti-

tutional victories. Furthermore, Arthur B. Spingarn had 

organized a ?rational Legal Connnittee whose members in-

cluded Clarence Darrow, Felix Frankfurter, Frank liurphy, 

Arthur Gar:rield Hays, and Horris L. Ernst to advise the 

Association. These men and their successors on the com-

mittee contributed important help, but volunteers could 

not give to the cause of Negro rights the broad continuity 

needed to present a large procession of cases to the 

Supreme Court. Justice Brandeis commented that during the 

1920 1 s, Negro rights had suffered because their casee, 

especially in the trial courts, were not always well pre-

pared. 23 

In the late 1920 1s and 1930 1s a foundation grant 

allowed the NAACP to make a broad survey or legal problems. 

A young millionaire, Charles Garland, who had established 

23vose, p. 41. 
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the American Fund for Public Service~ offered his financial 

support. The Board of the American Fund recommended in 

1929, that substantial help be given to protect the civil 

rights or Negroes. The report stated that 

We believe that the largest single contribution which 
thl.~1 fund could make to the release of the creative 
energies or the producing class ~n America would be 
to finance a large-scale, wide-spread, dra.r..atic ca."11-
paign to give the Southern Negro his constitutional 
rights, his political and civil equality, and there-
with a s&lf-consciousness- and self-resoect which would 
inevitably tend to effect a revolution.in the economic 
life of the country ... Specifically, we recommend 
a dramatic, large-scale campaign to give the Negroes 
equal rights in the public schools, in the voting 
booths, on the railroads, and on juries in every state 
where they are at present denied thern, and the right 
to 01m and occupy real property ... These rights are 
the necesssary basis or any real economic independence; 
••. the campaign which we propose is a continuing 
battle because each ti.Ille the Hegro establishes a 
legal right, an effort is made to circu..~vent it by 
another restrictive law.24 

Eventually $100,000 was allocated by the American 

Fund to the NAACP for a coordinated legal program, although 

because of the depression and dwindling resources, only 

$201 700 was actually contributed. The program planned by 

the NAACP constituted a full-scale attack on racial segre-

gation in education, transportation, and housing. Charles 

H. Eouston, Vice Dean of the Howard University Law School, 

one of the most brilliant students at Harvard University 

according to Felix Frankfurter, became special counsel for 

the Association in 1935. Houston stressed that the legal 

campaign against inequality was "a carefully planned one 

24Ibid., pp. 41-q.2. 
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to secure decisions, pulings, and public opinion on the 

broad principle, instead of being devoted to merely mis-

cellaneous cases. 1125 Although Houston left the NAACP in 

1938 to return to private practice and the Howard Law 

School, he continued to assist the black civil rights et-

tort. Another r!egro who played an extremely important role 

in the NAACP was Thurgood Marshall, Howard Law School 

graduate, who joined the staff or the NAACP in 1935. 
The primary group 1 within the NAACP, fighting the 

legal battles was the Legal Defense and Educational Fund, 

incorporated in 1939, to provide a full-time start to work 

on civil-rights litigation. Certain tax advantages ac-

crued to subscribers of this Fund because the legal and 

educational effort of the NAACP was thus technically se-

parated from the main body, considered primarily a propa-

ganda organization by the Bureau of Internal Revenue. The 

avowed purpose of the Legal Defense Fund was to establish 

racial equality before the law. Its limited resources, 

however, prevented it from participating 1n all cases in-

volving the rights of Negroes. To have the proper issues 

raised at the required point, the MAACP attorneys preferred 

to work with local counsel on select cases only. 26 

The success or the legal effort depended in no 

sn,.all measure on the cooperation, conipetence 1 con:.patability, 

and dedication of Negro lawyers across the country. Howard 

25Ibid., p. 43. 
26Ibid. 1 p. 44. 
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Unive1•sity School or Law in the District or Colwnbia was 

the single most important training place tor Negro at-

torneys interested in civil rights. A study of black 

lawyers made in 1951 showed that there were 2,000 Negroes 

in active legal practice. Approximately one-third were 

concentrated in three cities--Chicago, New York, and 

Washington. Negro attorneys, like their white colleagues, 

have professional contact with each other across the 

country, in their own association, the National Bar Associ-

ation. Many of the most active members in the Negro Bar 

were graduates o~ Howard Law School who had served on the 

National Legal Committee of the NAACP. The interlocking 

nature of these organizations has been an important factor 

in the cooperation of Negro attorneys in their effort to 

achieve equal treatment- 27 

The organization that has most antagonized the 

NAACP has been the Communist party which r.:akes even more 

ironic the charges in 1954 by Senator Eastland and others 

of his persuasion that those involved in the effort to 

desegregate the schools--the social scientists, the 

lawyers, and even the Supreme Court itself--were invested 

with the virus of Co:mrn.unism. The Comr.iunists had earlier 

actually fought to take over ililportant NAACP cases, as 

for ex~~ple the Scottsborocases (1931-1935) in Alaban-a, 

involving nine Negroes charged with rape. Although the 

Alabama cases were controlled by the MAACP until 1935, 

27Ibid. p~. 46-47. 
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the Communists moved in at that time and exploited the 

28 Scottsboro boys for Cor~unist purposes. Moreover in 

their appeals to the Supreme Court, the Communists' 

methods endangered rather than helped the efforts of the 

NAACP to win advances for Negroes. In 19.51, for example., 

the Co.mmunists picketed the Court and deluged the justices 

with telegrams in connection with the case of Willie McGee, 

a Negro, convicted of rape in Mississippi and later electro-

cuted. Justice Black, in giving a press conference, 

severely criticized these tactics and stated that the 
29 Supreme Court could not be ini'luenced by such pressures. 

Tactics such as these were widely condemned by lawyers 

1n the United States. Numerous bills to restrict the 

Picketing of courts were introduced in Congress. In 
contrast to Co~~1unist practices, the NAACP adhered to 

established traditions of the American Bar in sponsoring 

cases.3° 

The NAACP considered judicial battle not only an 

avenue to desegregation but equally important, an educa-

tional forwn for the nation. In a 194.5 Chicago conf'erence 

or the Association., Charles Houston, one of the most re-

spected la'!r,yers at the meeting, argued that the philosophy 

28t-Iilson Record, Race and Radicalisn: The l!AACP and 
ihe Corrnunist Party in confl:IcTTithica, lJ. Y •, 19°4}_, 
·p. 62. See also Don T. carter, Scottsboro: A TragedJ of 
l_he American South (Baton Rouge, 1969), P• 5J. 

29carter, p • .52 and Vose, P• 48. 
30 6 Vose, p. O. 
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of segregation should be questioned as frequently as pos-

sible in the courts.31 A successful test in the Supreme 

Court of the United States was what everyone was hoping 

tor. The decision on what case to carry up for this im-

portant test was the subject of much disagreement among 

the iawyers. Although the NAACP had been sponsoring 

eases in education, transportation, and other areas, the 

Association decided to make an all-out effort in the field 

of restrictive covenants in housing. The restrictive 

covenant cases became a crucial trial run for the Negro 

attorneys in their ultimate attack on segregated edu-

cation. 32 

In the restrictive covenant cases, in contrast to 

the later school segregation cases, the NAACP planned 

their test cases with meticulous care. They hoped to 

select a case from a state which, on the face of it, had 

at least some outward expression against racial discrL~i-

nation. The NAACP leaders reminded its lawyers that 

litigation as public relations was critical. The courts 

were important as an educational forum for molding national 

opinion and the opinion of the rank and file of the NAACP 

itself. Illustrative of the publicity drive was a flyer 

by the Chicago branch of the NAACP in the spring of 1945 
urging people to "join the NAACP $50,000 campaign to 

Jlibid. 1 PPw vii, ix. 
32Ibid., p. 63. 
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break racial restrictive covenants. 

ing tbe f'ight. n33 
• • • NAACP is lead-

The restrictive covenant cases which finally 

reached the Supreme Court in 1948 and 1953, ended judicial 

support f'or discriminatory housing contracts in Northern 

cities, The high court held in these cases that· judicial 

enf'orcement of racial restrictions in real estate deeds 

was not a private matter but actually amounted to "state 

action," f'orbidden by the Fourteenth Amendment. Vose be-

lieved that the significance of the restrictive covenant 

cases lay in what went into their preparation rather than 

in what came out, the decision. In these cases the NAACP 

perfected techniques which they had been in the process of 

developing in the twenty-five cases from 1909 to 1947, 
the date when the Supreme Court agreed to hear the first 

or the four covenant cases.34 No earlier litigation was 

comparable in scope to the Association's task of working 

to eliminate judicial enforcement of racial restrictions 

in housing. Relying on the constitutional theory of 

"state action" with the aid of the latest social and econo-

mic facts about discrimination, the NAACP made a smashing 

legal victory. In actual practice, unfortunately, racial 

segre5ation in the residential areas of America's largest 

33Ibid., p. 71. 

341bid., pp. viii, ix. Shelly v. Krae~er, 3.34 
U.S. 1 (19!.j}il; Hurd v. ~o1ge, 3.34 U.S. 24 (1948); Barrows 
!• Jackson, 346 U.S. 24~ 1953). 
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cities has not been substantially altered--which only sug-

gests the limited powers of court victories. Nevertheless 

the housing cases stood as a symbol of power and a portent 

of the future. The NAACP victory in the covenant cases 

is attributable to the erficient organization by the Negro 

lawyers which made them better able to do battle through 

the courts. Without this money, and talent, the NAACP 

would not have succeeded. These factors and this experi-

ence undoubtedly played a major role in the Brown victory 

of 1954. The NAACP during the covenant cases also engaged 

in extensive consultation with academic experts in econo-

mics, sociology, housing, and public administration which 

experience was of great value 1n fighting school segregs.-

tion. 35 or undoubted help to the NAACP also was the As-

sociation's promotion of the publication of numerous 

spipathetic articles in legal and scholarly journals pro-

pounding the MAACP point of view toward restrictive cove-

nants. 36 

The actual NAACP attack on segregated schools 

began in the mid-1930's with only meager results at first. 

For a time Charles Houston, chief counsel, and Walter 

White, executive secretary of the NAACP, toyed with the 

idea of flooding Southern states with a massive series 

or taxpayers• suits against elementary and secondary 

3SGarraty, p. 252. 
36Ibid. 
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schools. They hoped this action might force Southern 

states to abandon the dual school system. This approach 

was soon abandoned for a direct attack on graduate and 

professional schools. The reasons for this change in 

tactics were: (1) most Southern states did not even 

attempt a facade of equality for rre·groes on the profess-

ional or graduate school level; (2) equality atthis level 

was too expensive and in fact :i.npossible to achieve; 

(3) Houston knew that the South regarded racial mixing 

in graduate and professional education as less invidious 

than in the primary, secondary, or even collegiate level; 

in a word, Houston believed correctly that the South would 

resist integration on the graduate school level with less 

emotional intensity than at any other levei. 37 

If' the UAACP was the major organization backins 

the Negroes I legal i'ieht, certain individual r!egroes weu"e 

the guiding spirits. Thurgood Harshall, chief cou.nsel ~or 

the NAACP, coordinated the legal efrort in the school case~ 

}Iarshall first joined the !TAACP leE;al staff in 1935 a.i'ter 

private practice in Baltir:1ore. 38 In 1939, he became 

teneral counsel :for the newly created Legal Defense and 

37Ib1d., p. 253. 

)Brbid. 1 p. 251. 
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Education Fund of the NAACP. By the early 1950's Marshall 

through the legal defense fund was directing the expendi-

ture of $150,000 annually in the prosecution of various 

desegregation cases throughout the country with such suc-

cess that he became known as ":r-Ir. Civil Rights . .,39 During 

the prosecution of these suits Marshall conducted a series 

or regional and national lawyers' planning conferences in 

which his New York office became a kind of general staff 

headquarters, coordinating policy and strategy, while local 

attorneys handled the actual trials. 

Marshall's skill and pre-eminence were recognized, 

followine the school segregation cases, by subsequent 

appointments as United States Circuit Judge for the Second 

Circuit Court of Appeals from 1961-1965; Solicitor General 

or the United States from 1965-1967; and Associate Justice 

of the United States Supreme Court in 1967. In naming 

Marshall as an Associate Justice in June, 1967, President 

Johnson pointed out that !'ew if any men ever had such an 

impressive batting average in arguing cases before the 

Supreme Court prior to their appointment. Marshall had 

won fourty-:rour out o:r :Cifty-two cases in which he appeared. 

Nineteen were argued :ror the government as Solicitor Gen-
bO eral and thirty-three :ror the :NAACP or in private practice.· 

A reading o:r Iviarshall 1·s oral argument during the 

39Ibid. 

4°speer, p. 206. 
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1952 and 1953 hearings reveals occasional lapses in logic 

and rhetoric. Nevertheless his presentation, frequently 

couched in hun:orous coloquialisms, had an undeniable emo-

tional appeal. According to Hugh Speer, one of the wit-

nesses in the Kansas case who interviewed Marshall on 

April 3, 1964, I•Iarshall comes on stronger, with more force 

and a better impression in oral argwnent than a written 

transcript or the hearings would indicate. Marshall's 

charm, humanitarianism, and wisdom, are apparently more 

evident in a personal confrontation than the printed word 

could possibly reveal.4l 

Among the other attorneys for the Negroes was 

Spottswood Robinson III, representing the Virginia plain-

tiffs, who was South East Regional Counsel f.'or the NAACP 

Legal Defense and Educational Fund, Inc., 1951-1960, Dean 

of H.oward University La1r1 School 1961-1966, and United 

States Circuit Judge for the District of Columbia after 

1966·. George E. C. Hayes, counsel for the plaintiffs 

in the District of Columbia, was in privata practice in 

Washington, D. c. and also on the NAACP Legal Defense 

staff. James Nabrit, also representing the plaintiffs in 

the District of Columbia case, was a law professor at 

Howard University from 1936-1956, and later Dean and Presi-

dent of the university. Louis L. Redding, representing 

41personal interview with Hugh speer on ~arch 21, 
1969. Speer not only gave me his personal impresfions of 
z.:arshall but a typed report of the interview whicn he had 
tape-recorded. 
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the Delaware plaintiffs, was in private practice in Wil-

mington. His co-counsel, Jack Greenberg, was assistant 

counsel ror the NAACP legal defense staff from 1949-1961, 

and thereafter Director-Counsel of the legal division. 

Robert L. Carter, who argued in the Kansas case, was 

assistant counsel of the NAACP Legal Defense and Education 

Fund and subsequently general counsel for the NAACP. 

In contrast to the NAACP lawyers there was no 

formal alliance of attorneys arguing for the school boards. 

Although several of them gave well-reasoned, effective 

presentations, John W. Davis, counsel for the South Caro-

lina school board, made an outstanding impression. The 

press aclmowledged his pre-eminence as one of the chief 

lawyers pleading for the states. Davis, eighty years old 

at the time of the 1952 hearings and one of America's 

leading trial lawyers, had an illustrious career behind h:hn. 

He had been a member of the House of .Representatives,_ 

S011·citor General o:f the Unit~d States, Governor o:r West 

Virginia, Ambassador to Great Brita.in, Democratic candidate 

for President in 1924, President o:r the Ar.:erican Bar As-

sociation, and member of a prominent New York law firm 

for over thirty years preceding the hearings. Interesting-

ly enough he had declined nomination to the United States 

Supreme Court in 1922.42 In June, 1952, only six months 

P~1or to the December hearings, Davis had been in the news 

42Friedl1lan, p. 6 and Hho•s ~'.'no in America, Vol. 28 
(Chicago, 1954) pp. 645-646. - -
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for having bested President Truman before the Supreme 

Court in the case regarding the presidential seizure or 

the 8teel mills. Davis's opposite number in the South 

Carolina trial was Thurgood 1-:arshall. As some observers 

delightedly reported it, this was to be a battle of two 

giants.43 

A reading of Davis's arguments during the Supreme 

Court hearings reveals masterly logic, superb rhetoric, 

graceful allusions to the classics, superior organization, 

and delightful humor. In contrast to the treatment of 

Marshall, there were relatively few interruptions from the 

Court while Davis spoke. However when questions did arise, 

Davis was always directly responsive, never equivocal. 

It was interesting to hear the rlL~or circulating during 

the hearings that Davis had entered the case at the be-

quest of his personal friend, Governor James Byrnes or 

South Carolina, and donated his services without charge. 

Allegedly at a later date, the legislature of South 

Ca~olina voted a silver tea service to Davis as an ex-

pression or tha.."lks.44 

Other able counsel represented the school boards. 

43Lucius J. Barker and Tiley :·I. Barker, Jr., 
~eedo~~, Cou:~~, P?li~ics: Studies in Civil Liberties. 
~nglewood cli:r J. s, 1-l. J • , 1965) 1 p. 167. 

¼Personal interview on I-:ay 12, 1970 with Paul 
Wilson, Assistant Attorney General from the state of 
Kansas who argued £or the state before the Supreme 
Court in December, 1952. 
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paul E. Wilson, Assistant Attorney General for the State 

or Kansas, made a well argued plea for the constitution-

ality of the state segregation laws. H. Albert Young, 

Attorney General from the State of Delaware, J. Lindsay 

Almond, Attorney General from the State of Virginia and 

subsequently governor of the state, Milton Korman, Counsel 

from the District of Columbia, and Robert McFigg, Jr., 

counsel from South Carolina, also made effective appear-

ances. T. Justin Moore, counsel for the Prince Edward 

County Virginia school system was the one notable excep-

tion, who engaged in biting sarcasm with racial overtones. 

A number of attorneys general from the states of Texas, 

Arkansas, Oklahoma, Maryland, North Carolina, and Florida 

also appeared as counsel for a.mici curiae in 1953. In 

addition, J. Lee Rankin, Assistant Attorney General i'rom 

the Department of Justice, made a very effective oral 

argument in 1953. 
Hearings before the Supreme Court were held in 

December, 1952, December, 1953, and April, 1955. Only 

the first two will be discussed here as they are the 

hearings relating to the priir.ary decision of May 17, 1954. 

The third set of hearings 1n April, 1955, concerned im-

Plementation of the primary decision. Testimony during 

o~al argument ran into hundreds of pages of fascinating 

l'eading. .What will be done here, however, is to restrict 

discussion to the issues covered and the general arguments 

tdvanced by each side. A £ew observations will also be 
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made an questions from the justices. 

The issues which emerged during the 1952 oral 

argu.n:ent were essentially those raised during the trials. 

Was race a reasonable basis for legislative classification 

within the purview of the "equal protection" clause of the 

Fourteenth Amendn1ent? How was the Fourteenth Amendment 

to be interpreted in relation to public school segregation? 

Or stated another way, was a non-segregated public school 

education a basic constitutional right? What was the in-· 

tent of the framers and the ratifiers on this question? 

This led to the problem of constitutional interpretation--

was the constitution to be interpreted narrowly or broad-

ly? What about a "living constitution" in relation to 

the changing times? \·las segregation a poJ.itical or judi-

cial question--a matter for the legislature or the 

judiciary? Was segregation a matter for state government 

in its control or educational policy or the concern of 

the national govern.ment in its protection of certain basic 

individual rights? The role of the social scientists and 

the validity of their testimony, as discussed in the pre-

vious chapter, were also argued. Implicit in many of 

these questions was the age-old judicial problem of 

balancing the public interest against private rights. 

Furthermore, i~ the court merely ruled that schools must 

be equal would not resegregation occur when £acilities 

"1ere equalized? Finally, there was the important question oi' 
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consequences of any decree granting desegregation--the 

anticipated disruption of the Southern way of life. 

The 1952 oral arguments were heard over a period 

of three days, from December 9 through 11, 1952. Attorneys 

for the Kansas case argued first, followed by counsel for 

the South Carolina, Virginia, District of Columbia, and 

Delaware plaintiffs. In the Kansas hearings Robert Carter, 

for the Negroes, pointed out that this was a case of first 

impression in the Supreme Court, the first time. that the 

issue of segregation per se in public school education was 

ever presented to the Court.45 carter connnenced his argu-

ment with the obvious assertion that racial classifications 

were involved. Secondly, he pleaded that the Plessy 

doctrine or "separate but equal" be overruled, though ho 

admitted at the same time that the Court did not necessar-

ily have to meet that issue. On the question of racial 

classifications, Justice Frankfurter interrogated Carter at 

some length about the problem of reasonableness, asking if 

there was not anything in life to which this segregation 

legislation responded, obviously referring to the customs 

and tradition in Southern society. Prankf'urter also 

pointed out that this was not just one example of a racial 

classification in pu.blic schools but part of a body of 

legislative enactments in twenty states in Southern and 

border areas, where race was one of the facts of life. 

45i.--riedman·, Argunent, p. 21. 
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Frankfurter, in a word, was suggesting that racial class-

ification in schools had a reasonable relation to the facts, 

whereas Carter had called such classification a "whim." 

In arguing the issue of reasonable classification, 

Carter stated that any legislative classification must 

fall with an even hand on all persons similarly situated. 

He also pointed to the fact that the Plessy case had nothmg 

to do with grade school education. Granting this, Justice 

Frankfurter asked under what circumstances should the 

Supreme Court now upset a long course of decisions, written 

i~to the public law and adjudications of courts.46 Justice 

Douglas pointed out that the Court had only judged segre-

gation cases in street cars, railway cars, and restaurants, 

but that education was different.47 Frankfurter then went 

into a discussion of the reasonableness of race as a class-

ification. He asked counsel if the basis for such a 

classification was not long established policy. 

Paul Wilson, for the State of Kansas, argued that 

the decision in an early Kansas case, Reynolds!• Board 

Education (66 Kansas 672, 1903), was sufficient basis 

for the validity of' the Kansas segregation law. Wilson 

conceded, however, that the consequences of desegregation 

Would probably not be serious in Kansas inasmuch as the 

Negro population there was small. In fact there had been 

46rbid., p. 20. 

47rbid., p. 22. 
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no finding that any of the plaintiffs in Topeka were 

personally harmed by segregation or that they interpreted 

.segregation as denoting the inferiority of the Negro group. 

Nor ·was evidence presented that white children were favor-

ed over colored in the Topeka schools. Wilson stated that 

he was not arguing for segregation as such but only that 

policy determinations were within the exclusive province 

of the state legislature. He said he was not pleading that 

separate schools were economically expedient, sociologi-

cally desirable, or consistent with sound ethical or relig-

ious theory, but only that the Kansas statute did not 

violate the Fourteenth Amendment. 

Thurgood Earshall in arguing the case for the 

South Carolina school children urged the need to uphold 

federalism, that is, the maintenance of federal rights. 

The 1'Union becomes a mere rope of sand," he said, when 

states are permitted to destroy federal rights.48 In 

contrast, c~ A!. ... --1 ~or the school boards argued that Negroes .. 
were denying the right of the states to regulate public 

education. Marshall added that the Megroes wanted an 

equality of laws and not merely an equality of facilities. 

He pointed out that the Supreme Court had many times re-

jected distinctio~s on a racial basis as odious, citing 
the Japanese exclusir-:; cases during World.War II1 and a 

48 Ibid., p. 40. 
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Texas primary election case.49 ~arshall also pointed out 

that under the Gaines doctrine constitutional rights were 

"personal and present." That is, they adhered to the 

part:1cular plaintiffs who were entitled to irnm.ediate re-

lief'. Relief' postponed was relief' denied. The imr.1ediacy 

and urgency of' these constitutional rights, 'bhat is, the 

right to equality before the law, made them superior to 

the "sociological facts of life" urged by the school 

boards. l~arshall commented that Sou th Carolina had not 

even defended her school segregation statutes as reasonable. 

He made a three-pronged attack on segregation, namely 

that: (1) equality impossible within a segreg~ted 

system because of the intangibles in education, as noted 

1n the Sweatt and NcClaurin decisions; (2) legislative 

classi~ication based on~ was invalid, unconstitutional, 

because it had no relation to the purpose of the legisla-

tion--that 1s to public school education; and {3) racial 

distinctions in and of themselves were invidious.SO 

Marshall pointed out that nowhere had any witnesses tor 

the school boards denied that harm did indeed result from 

segregation. However significantly !·:arshall also pointed 

out that he was not seeking affirmative relief--integraticn 

--when he conceded 
that desegregation would not put anybody in any school. 

49Ibid., p. 42. 

,Solbid., p. 45. 
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The only thing that we ask for is that the state-
imposed racial segregation be taken off, and to leave 
the county school board, the county people, the dis-
trict people, to work out their own solution of the 
problem to assign children on any reasonable basis 
they want to assign them on.51 

By this, ~arshall explained, he meant that the school 

board could find some method other than race of distri-

buting the children, such as drawing district lines.52 

At this point Justice Frankfurter mentioned the likeli-

hood of gerrymandering to achieve racial segregation in 

the districts. Frankfurter felt that nothing would be 

worse than for the Court to make an abstract declaration 

that segregation was bad and then have it evaded by 

tricks.53 Narshall replied that if it could be shown that 

district lines were drawn on the basis of race or color, 

then they too would violate the court injunction. Anti-

cipating the bussing problem which emerged by the late 

1960's, Frankfurter asked what would occur if children 

in Negro ghettoes would request ad.mission to schools 

outside their district. In a word, residential segrega-

tion was basic to the whole problem. 1-Iarshall replied the 

important thing was to establish the principle--no state-

imposed segregation--because it was the "state-imposed" 

part that a£fected the individual child.ren. 54 
An interesting digression was made at this point 

by Justice Jaclr.s on who wanted to know what effect the end 

51Ibid., p. 47. 53Ibid., p. 48. 
S2Ibid. 54-Ibid., p. 49. 
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of racial segregation would have on Indian policy. 

Marshall replied that Indians had neither the judgment 

nor the wherewithal to bring lawsuits (perhaps meaning a 

lack of wisdom or experience, as well as money, however 

tiarsha.11 made no further explanation or comment). John W. 

Davis responded to this question by stating that if the 

plaintiffs prevailed in their construction of the Four-

teenth Amendment, the State would have no grounds to seg-

regate its pupils on any ground--sex, age, mental capacity, 

or race, including the Indians. 

Davis argued that: (1) the State had proceeded 

forthwith to furnish the Negro pupils with equal education-

al facilities, equipment, curricula, and opportunities; 

(2) legislative classification on the basis of race, sex, 

age, or mental capacity was not affected by the Fourteenth 

Amendment; and (3) social science evidence relied on by 

the plaintii'fs was insufficient. The social science 

evidence, in his opinion, had no relation to constitutional 

rights, carried little weight, and conflicted with the 

opinion of "other and better informed sources. ,.55 Davis 

pointed out that the South Carolina legislature had ap-

proved an act £or the issuance of $.75,000,000 in bonds £or 

school purposes, that is a F..B.XL~ll.m at any one time, not 

an ultimate sum. Furthernore, the State had: directed 

that Ciarendon County, the seat 0£ the current suit, be 

551.bid., p. 51. 
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redistricted into thr~e consolidated districts, instead 

or the existing thirty-four; provided for the building of 

a new Negro high school in the future and the repair or 

the existing secondary school by September of 1952; and 

voted appropriations of $21,000 for immediate additional 

equipment. 

The crux of the case however in Davis's opinion 

was the meaning and interpretation of the Fourteenth Amend-

ment. He argued that the Constitution was to be read "in 

a sense most obvious to the common understanding at the 

time of adoption. 1156 His argument anticipated the five 

questions propounded by the Court for reargwnent the fol-

lowing year. In answer to a question by Justice Burton 

about how to interpret the Fourteenth Amendment in light 

ot changed conditions such as the changed relations be-

tween the races, Davis answered that changed conditions 

might affect policy but could not broaden the terminology 

or the Constitution. 

Obviously one or the main lines of defense by the 

school boards was that the whole problem of racial class-

ification was a question for legislative policy and not 

tor judicial determination. Both the federal and state 

relationship as well as the legislative and judicial bal-

ance were at stake here. Davis argued that, "equal pro-

tection in the minds of the L39th] Congress of the United 
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States did not contemplate mixed schools as a necessity. 11 57 
He found it inconceivable that the Congress which sup-

ported segregated schools in the District of Columbia 

would have forbidden the states to employ a similar system. 

Davis made three additional points. First, Con-

gressional support of segregation in the District of 

Colwnbia was a legislative interpretation that the Court 

could not ignore. Second, the social science evidence 

offered by the Negro plaintiffs in the trial court was not 

a sufficient basis for a legal determination. The experts 

lacked any official duty to those for whom they were 

nlegislating." Only one had the slightest lmowledge of 

conditions within the states where separate schools were 

maintained. Third, members of the judiciary had no more 

right to read their ideas of sociology into the Constitu-

tion than their ideas of economics. Thousands of men, 

sworn to uphold the Constitution and charged with official 

duty in legislative and judicial branches of the government 

have declared that segregation per~ was not unlawful. 

If conditions have changed so that segregation was no 

longer wise 1 it was a matter for the legislature and not 

for the courts.58 

Marshall made his own claims. First 1 the State 

of South Carolina failed to produce one social witness in 

refutation of the claims of psychological harm by witnesses 

57Ibid., P• 56. 
5Bibid., pp. 59-60. 
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for the Negroes. Second, race could not be used as a 

basis of classification. Third, the issue was one of 

wei[thing the constitutionally protected rights of an 

individual against what was considered to be the public 

policy of the State of South Carolina; since that policy 

ran afoul of the Fourteenth Amendment, the individual 

rights had to be affirr.ied. Fourth, the courts were the 

only testing ground for individual rights because state 

laws must be tested for reasonableness in light of the 

Fourteenth Amendment and not in light of what the state 

meant. 

Various comments by the justices indicated their 

concerns. Frankfurter returned to the matter of conse-

quences of a court decision. He stated that the conse-

quences of how one remedies a conceded wrong bear on the 

question of whether it was a fair classii'ication. Frank-

furter said if the constitutionally protected right (the 

~ight not to be segregated in schools) was written into 

the Constitution then he did not care about the evidence. 

All the evidence introduced by the Negroes was beside the 

Point. If it is in the Constitution, "I do not care about 

What they say. But the question is, is it in the Consti-

tutio.n?" 59 Frankfurter conceded that this was the f'irst 

time that the question of' whether segregation per~ 

Violated the Constitution had come bef'ore the Court. 
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Franlcfurter, along with several other justices, also 

wanted to know what kind of decree should ensue if the 

Supreme Court should decide to reverse and remand the 

cases to the federal district courts. In other words, 

the judges were very concerned at this point with the means 

of effecting the decision. 

Justice Reed showed his interest in the idea of 

the reasonableness of race as a classification. He asked 

Thurgood Narshall i.f the school segregation laws or" South 

Carolina were not passed .for the express purpose of avoid-

ing racial rriction. He wondered if the state legislature 

did not have to weigh the disadvantage of the segregated 

group against the advantage of maintenance of law and 

order. In a word, Reed asked, was not this question a 

"" t t .r t th j d. • bO A•'8. er ~or the state legislature rather han e u iciary. 

Counsel T. Justin Moore for the Virginia school 

board also discussed the question of legislative classifi-

cations. He said that the basic standard of equal pro-

tection o~ the laws did not mean that all men at all ti.-rn.':)s 

~ust receive the same treatment. Rather the requirement 

Was that the state must act reasonably in making classifi-

cations. He pointed out that the federal district court 

in Virginia ni.ade a specific finding that no barni resulted 

to st t f t • 61 ' - d th t th uaen s rom segrega ion. J.-:;.oore argue a e 

60ibid., p. 67. 
61Ibid., p. 70. 
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state law requiring segregation was reasonable because 

the doctrine of "equal but separate" was based on the 

"southern way of life." Statistics showed that the black 

population in Virginia was 20.5,t of the whole population., 

whereas Negroes averaged 4.6% of the population in all 

other states. 62 He also said that the Negro population 

had increased 225~ in Prince Edward County (the seat of 

the original law suit) within the preceding ten years. 

Moore turned to the practical aspect, insisting that the 

people of Virginia would not support desegregation through 

their taxes. There were also 5,243 black teachers in 

Virginia., more than in all of the thirty-one states of the 

Union where there was no legally required segregation. 

These teachers would not be employed to teach white 

children in Virginia's tax-supported system. 63 

Moore also derogated the social science witnesses 

Produced by the NAACP. On the other hand, he pointed out 

that Virginia was the one state which introduced social 

science experts to counter those of the Negroes. These 

Were men, he said, who were familiar with Virginia condi-

tions as well as being experts in their own fields. 

In sum Moore's case rested on two major points: 

(1) segregation was a policy matter ror the state legisla-

ture and not for the courts; (2) there was a rational basis 

62 Ibid . ., p. 85. 
63Ibid . ., p. 99. 
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£or 1·acial seg1~egation (the classification was reasonable) 

resting on the history, customs, and way of life in 

Virginia. 64 This latter point was a recurring theme ham-

mered home by the plaintiffs throughout the four-year 

duration of the cases. 

Attorney Spottswood Robinson for the Negro plain-

tiffs denied the importance of precedent and the Virginia 

way of life. He pointed out that the Supreme Court never 

hesitated to change the course or trend of its decisions 

when error was demonstrated. 65 He also argued that an 

equalization decree by the Court was impossible. That is, 

the Court•s machinery was not suitable to ordering a 

school board to equalize facilities. 66 Robinson reasoned 

that: (1) educational facilities in Virginia were unequal; 

and (2) separate facilities could never be equal. He also 

urged that, in line with the Gaines doctrine, these rights 

were "personal and present" requiring inunediate redress 

tor the plaintiffs in the suit. 

Frankfurter revealed his interest in a narrow de-

cision when he suggested that the case should be decided 

on the sole issue of equality. He said the courts had 

£aced that problem in several cases and decided that where 

there is inequality, the decision would issue on that basis 

and "we shall not borrow trouble in 1953, or 1954 or 

64Ibid., p. 86. 
6.5Ibid., p. 72. 
66Ibid., p. 79. 
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whenever it is. 11 He said the decree should be issued ac-

cording to Gaines, that is, facilities should be equalizea.67 

This obviously was strong support for a narrow decisio~ 

in line with the arguments of the school boards. Quite 

obviously, however, he was unable to persuade his brethren 

on th~ Court, nor did he hold out with a dissenting opinion, 

in J.:ay of 1954. 
During the Virginia hearings, Justice Jackson 

brought up the same point. He asked if the question of 

segregation was not a matter for Congress under section 

five of the Fourteenth Amendment. Section five gave 

Congress the power to "enforce, by appropriate legislation, 

the provisions of this article." Why, he asked, could not 

Congress enact a statute that segregation was contrary to 

national policy and welfare. 68 Jackson answered his own 

question later when he corrJlllented that probably the reason 

the case was before the Court was that Congress had failed 

to outlaw segregation.69 

George c. Hayes, counsel for the District of Co-

lumbia Negroes, argued that congressional legislation per-

taining to buildings and funds for the District schools, 

was neither mandatory nor permissive, but merely silent 

1n regard to segregation o~ the races. This contention 

Was responsive to the fact that throughout the years, 

67Ibid., p. 74. 
681bid., p. 93. 
69Ibid., p. 244. 
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ever since the Civil War, Congress had appropriated mcney 

for separate ~egro and white schools in the District. 

Counsel also argued that segregation on the basis of color 

violated the due process clause of the Fifth Amendment, 

the Civil Rights Act of 1866, and the public policy of 

the United States government as announced in the charter 

of the United Nations. 70 Section C of Article'55 of the 

United Nations Charter stated that the United Nations 

should promote "universal respect for, and observance of, 

human rights and fundamental freedoms for all without dis-

tinctions as to race, sex, language, or religion." 

The unreasonable~ess of race as a legislative 

classi£ication was again brought up by Hayes. He called 

attention to the language in Hirabayashi v. United States 

(320 U.S. 81, 1943) where the Supreme Court had said that 

legislation based on race was suspect. When Chief Justice 

Vinson asked Hayes i~ the Fourteenth Amendment invalidated 

all relationships based on race, Hayes replied 

If your Honor please, I say again--and this is 
said on something that I hope is not based on obsession 
because of the fact that I ar.i a Negro--! said to you 
that I believe that any of the facts--the Fourteenth 
Amendment, which had in it the question of the equal 
protection clause--the equal protection clause, as I 
conceive it, was put into the Fourteenth Amendment not 
because of the fact that thefe was any attempt at 
segregation for Hegroes, not of ad.r.!inisterin6 it. It 
was a question of getting it, and I think that the 
Fourteenth Amend.Ii1ent, when it provided for citizenship, 
mindful of the situation, and saying that they should 
have full citizenship, I think that they could not 

70Ibid., p. 111. 
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consistently have had that in mind and passed that 
and, at the same time, had in mind the question or 
that we shall segregate in schools.71 

Obviously the question of race was never rar from 

the argument, either intellectually or emotionally. This 

excerpt also indicates the sometimes confused rhetoric 

which emerged during the oral argument, particularly in 

response to questions from the bench, but also during pre-

pared statements. Translated, Hays was probably saying 

that full c~tizenship was incompatible with segregation 

in the schools. 

At this point Frankfurter, repeating Vinson's 

question in slightly different forr.i, asked Hayes if all 

legislation which drew any line with reference to race was 

automatically outlawed by the Fifth and Fourteenth Amend-

ment--that is all laws prohibiting intermarriage cf the 

races--because there was a good deal of legislation in 

this country drawing such lines.72 Frankfurter added 

that the statement in the Hirabayashi case simply meant 

that legislation based on ~ace can be valid. It was not 

an absolute prohibition, rather good cause or great cause 

Dlu.st be shown for such legislation. This really was the 

gl'aveman of the action. For in truth, the Fourteenth 

Amendment did not mention schools and a considerable body 

or laws based on race did exist. The reasonableness of 

71Ibid., p. 115. 

72Ibid., pp. 116-117. 
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such laws was al~ays the condition precedent for their 

legality. The essential basis of the case for the school 

boards was that an established way of life for over eighty 

years made segregation laws reasonable. The Negroes on 

the other hand argued that there was no basis in science 

or reason for separation of the races. On a purely intel-

lectual and legal level, the Southerners had by far the 

stronger case. The interesting aspect of the Brown de-

cision, however, was that it was not based on precedent, 

intellectual arguments, or even the desires of almost 

SO% of the states (seventeen Southern and three border 

states). It was of course for these very reasons that the 

decision was so vulnerable to criticism. 

Never in the history of this country, Hayes pointed 

out, were individual liberties of the citizen entrusted to 

legislators. The Bill of R~ghts was passed to prevent 

that very thing. Hayes also noted that this was the very 

first time that the Supreme Court had the opportunity to 

say whether the District of Columbia statute permitting 

segregation was unconstitutional. 
Milton Korman, counsel for the District of Colunlbia 

School board, denied that the congressional legislation 

Was punitive, depriving Negroes of their rights. Rather, 

he said, the Negroes had never enjoyed anything which had 

been taken away from them. The laws setting up the dual 

Schools in the District save something to them and did not 

take away. The main thru-st of his argwnent, however, was 
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that any change in laws should come in the "proper" way, 

throug..~ Congress. The judiciary was not the forwn to 

decide on a change which should emerge from grass roots--

from the people. 73 Korman cited the language in the 1950 
District or Colwnbia case (Carr.!• Corning, 182 F. 2d 14--
D. C. Circuit Court) wherein the Court upheld the validity 

or the District's segregated school system, saying that 

Since the beginning of human history, no circwnstance 
has given rise to more difficult and delicate problems 
than has the coexistence of different races in the same 
area. Centuries of bitter experience in all parts of 
the world have proved that the problem is insoluble 
by :force 0£ any sort. The saroe history shows that it 
is soluble by the patient processes of cor.nilunity ex-
perience. Such problems lie naturally in the field 
o:f legislation, a method susceptible of experimentation, 
of development, of adjustment to the current necessities 
in a variety of community ~ircum.stances.74 

Korman also argued for a strict construction of 

the Constitution. He said that changes in public opinion 

1n regard to the Negroes should not induce the Court to 

give to the words of the Constitution a more -liberal con-

struction than they were intended to bear when the instru-

~ent was framed. Any other rule of construction would abro-

gate the judicial character of the Court and make it a 

~ere re:flex of the popular opinion or passions of the da~ 75 

Justice Burton asked about the impact of changed 

conditions on constitutional interpretation. Korman 

73Ib1d., p. 140. 

74Ibid., p. l4l. 
75Ibid., p. 135. 
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replied that there was nothing new in 1952 that was not 

known in 1938 when the Supreme Court refused to invalidate 

the segregated Missouri law school in the Gaines case. 76 

In rebuttal, an emotional appeal was made by 

counsel ror the Negroes. Hayes said that one cannot have 

a quantum of liberty: 

wnen liberty is interfered with by the state, it has 
to be justified, and you cannot justify it by saying 
that we only took a little liberty. You justify it 
by the reasonableness of the taking. This case, in 
the heart of the nation's capital, in the capital of 
democracy, in the capital of the free world, there is 
no place for a segregated school system. This country 
cannot arford it, and Constitution does not permit it, 
and the statutes of Congress do not authorize it.77 

Attorneys representing the Delaware clients were 

the last to appear. Essentially they presented the same 

arguments. Counsel for the Negroes argued that race was 

an unreasonable classification. He also pointed out that 

merely affirming the desegregation decree of the Delaware 

court was not enough. Once school facilities 1n Delaware 

were equalized there was a strong possibility of resegre-

gation. \-/hat counsel urged was that the Supreme Court 
78 would outlaw segregation per~- He also stressed the 

finding by the Chancellor in the Delaware Court that segre-

gation in itself harmed the Negro child. 

As other school board attorneys had done, counsel 

:for the Delaware school board pointed out that the roots or 

76Ibid. 
77 Ibid., P• 142. 
1aru_g_., p. lo4. 
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social se5-regation were deep in Delaware history and tra-

dition. Practical difficulties in adjusting to a non-

segregated system could not be ignored. Also counsel 

urged that the decree of desegregation by the courts in 

Delaware failed to take into account the ''public interest." 

Frankfurter again during this argument asked 

about the consequences of a decree ordering desegregation. 

He said the Court must balance public interest against 

the immediate relief of individuals. Frankfurter also 

connnented that mere numbers, concentration of Negroes, 

made a lot of difference. Furthermore he indicated his 

skepticism about the social sciences generally. Frank-

furter also doubted whether immediate desegregation was 

required, as the Delaware Chancery Court had ordered. 

"Equity can and does balance," said Frankfurter, "and the 

Supreme Court, as a court of equity, should always strike 

a balance between the needs of plaintiff and the conse-

quences or giving the desired relief." 79 

Ju·stice Black reminded the school board counsel 

that there was still the finding in Delaware that even if 

facilities were equalized, segregation resulted in inferior 

education for the Negroes.BO This was welcome support for 

the case of the Negro school children. 

A reading of the 1952 hearings left the impression 

79Ibid., p. 1$1. 

BOibid., p. 152. 
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that the essential ela~ents were feelings and attitudes 

rather than facts and legal precedents. Often an argument 

amounted merely to an assertion by one side--that segre-

gation resulted in no harm--met by a flat denial on the 

other--that segregation harms the Negro child. Emotion, 

not reason, seemed to rule the day. 

In reviewing the questions of the justices, certain 

attitudes were strikingly apparent. Frankfurter repeatedly 

revealed his concern for states' rights, for the practical 

consequences of a desegregation decree, and for a strict 

construction of the Constitution. He was generally im-

patient with and frequently interrupted counsel for the 

Negroes. At one point he lectured Thurgood Marshall, 

pointing out that the Fourteenth Amendment did not destroy 

history and substitute mechanical departments of law. He 

said, "you have to face the fact that this is not a 

question to be decided by an abstract starting point of 

natural law, that you cannot have segregation. If we 

start with that, of course, we will end with that. 1181 

He thought it reasonable that a state legislature should 

address itself to those "facts of life" where there were 

vast congregations of Negroes, in contrast to states where 

there were not. Questions by Justice Reed seemed to be 

puthi.m in either a neutral position or pro-states• rights. 

Justice Burton on the other hand made comments supportive 

or the Negroes' claims. Justice Jackson repeatedly 

81Ibid., p. 44. 
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suggested that he believed Congress had the power to 

outlaw segregation. Chief' Justice Vinson asked counsel 

tor the Virginia plaintiff's why, if he were willing to 

allow reasonable time for a desegregatio~ decree, he would 

not allow time !'or Virginia to equalize. Vinson reminded 

counsel that in equity one must consider the rights or 

other people which would be involved in any major dis-

1 t . 82 oca ion. Questions by the Chief Justice generally 

seemed to indicate concern for the position of the South-

ern states. 

If repetition gets results, both sides scored. 

The ears and eyes of the Court were assailed with essenti-

ally the same argu_~ents throughout the written briefs 

and oral- hearings~ with occassional fillips of eloquence 

and a quantwn of facts. What the Court did with all this 

~hetcric is another question. 

Six months of silence followed the 1952 hearings. 

Then, on June 8, 1953, the Court issued an intermediate 

order requesting more information on the meaning of the 

Fourteenth Amendment. Specifically the Court asked: (l} 

Whether the frar.iers or ratifiers of the Amendment in-

tended that public school segregation_should be abolished? 

(2) Whether Congress or the courts might abolish segrega-

tion in the future? (3) could the Sup1,eme Court abolish 

segregation regardless of the meaning of the Fourteenth 
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Amendment or the intent of the framers? (4) If the Court 

so decided., should desegregation be "forthwith" (immedi-

ate) or gradual? (5) How should such a decree be implement-

ed--that is which court should be responsible, should a 

master in chancery handle the matter and what general 

directions or guidelines should the Supreme Cou~t give? 

The parties and the Attorney General ot the United States 

were invited to submlt written briefs on these questions 

and appear for reargument during the fall term of 1953. 
Once again from December 7 through 9., 1953, oral 

argument was heard before the Supreme Court. In order of 

appearance were counsel for the Virginia, South Carolina, 

Kansas., District of Columbia, and Delaware cases. Inas-

much as the 1953 hearings merely retraced and enlarged 

the arguments in the written briefs on the Fourteenth 

Amendment which were examined in detail in Chapter III, o?icy' 

the highlights will be looked at here. The basic position 

or each side on the.five questions, colllltents by the Court, 

and a ~ew general observations will be presented. 

Question number l: What evidence was there that 

the Congress which submitted and the state legislatures 

and conventions which ratified the Fourteenth Amendrn.ent 

contemplated or did not contemplate, understood or did 

not understand., that it would abolish segregation in 

public schools? 

The Negroes claimed that both the Congress which 
framed the Amendnent and the ratifying states intended 
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that public school segregation would be abolished by the 

Amendment. There were two basic contentions. First, 

Spot-tswood Robinson, counsel !'or the :Negroes, argued that 

the historical evidence--the debates in Congress and in 

the state conventions--showed that the purpose of the 

Amendment was to provide for the complete legal equality 

or all men1 irrespective of race, and to broadly proscribe 

all caste and class legislation based on race or color. 

Secondly, segregation in the public schools was a form of 

class legislation prohibited by the Amendment. As in the 

Wl'itten briefs, Robinson related the Amendment to the 

Black Codes which were imposed to keep the Negroes in an 

1Drerior position. He pointed to language from the con-

gressional debates, e.g. "abolishing class legislation," 

"assuring all civil and political rights," "equality before 

the law," "fundamental rights and privileges," "the sarie 

shield as protects the white man," as "proving" that 
83 Congress intended to eliminate school segregation. 

Robinson did concede, however, that there was only one 

specific reference to school segregation during the 

debates on the Fourteenth Amendment. This was by Demo-

cratic Representative Andrew J. Ro3ers of New Jersey who 

opposed the proposed 8.&~endment as destroying all state 

legislation on race, mentioning specllically the right to 

segregate the races in the public schools. 

BJibid., pp. 183-186. 
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Robinson thought it highly significant that during 

these debates no one denied that the Amendment had the 

scope that Representative Rogers stated it had, At that 

point, Justice Frankfurter asked what weight the Court 

should give to uncontradicted individual statements by 

Congressmen. Should silence by other members of Congress 

be construed as acquiesence. 84 "The Fourteenth Amendment 

speaks in general language and makes no effort to enwnerate 

the rights it designs to protect," said Robinson, quoting 

the Supreme Court in Strauder !• West Virginia (100 U.S. 

303 1886). 

Attorneys ~or the school boards read th9 Congress-

ional debates, reaching diametrically opposite conclusions. 

John Davis, arguing for the South Carolina defendants, 

claimed that the ''overwhelming preponderfu~ce of the evi-

dence demonstrates that the Congress which submitted, and 

the state legislatures which ratified, the Fourteenth 

Amendment did not contemplate and did not understand that 

it would abolish segregation 1n public schools. 1185 As 

proof, he said that the plaintiffs based their case on 

several erroneous assumptions: that the anti-slavery, pre-

Civil war crusade, the abolitionist crusade, was directed 

not only against slavery but against segregation in 

schools; that the radical Republicans controlled the action 

84Ibid., p. 189. 
B5Ibid., p. 207. 
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of the 39th Congress which passed the Fourteenth Amend-

~ent; and that Congressmen in favor of racial equality in 

the 39th Congress were opposed to segregated schools. 

Davis ·then proceeded to discuss individuals in the 39th 

congress whose statements and actions backed his case. He 

stressed that the question was not whether Negroes should 

enjoy equal protection of the laws but whether segregation 

w schools was a denial of equality where the segregation 

runs against both races and where the facilities were 

equal. Davis then referred to the bog of "cong:-essional 

intent." 

Now, Your Honors, then are presented with this: We 
say there is no warrant for the assertion that the 
Fourteenth Amendment dealt with the school question. 
The appellants say that from the debates in Congress 
it is perfectly evident that the Congress wanted to 
deal with the school question, and the Attorney Gen-
eral, as a friend of the Court, says he does not lmow 
which is correct. So Your Honors are afforded the 
reasonable field for selection. (Laughter)~6 

Question number 2: If Congress did not intend to 

abo1ish segregation 1n the public schools at that time, 

was it the Congressional understanding that future 

Congresses might abolish it or was it within the judicial 

power to abolish it in light of future conditions? The 

!;egro position was that both Congress and the Courts 

could eli..~inate segregation in public education. 87 Ac-

cording to this interpretation Congress's power to act, 

ster:rned. from Section 5 of the Amendment giving ConGress 

86Ibid., p. 209. 
87Ibid., p. 192. 
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the authority to legislate 1n this area if it so desired. 

Robinson also argued that Section 5 empowered the courts 

to determine acts ot a state in contravention ot the Four-

teenth Amendment. 

Legal precedents were brought in to support this 

position. Thurgood Earshall argued that the court's power 

rested firmly on a group of cases construing the Fourteenth 

Amendment du.ring the period ililmediately following ratifi-

cation. These cases, particularly, Strauder .!• West 

Virginia and the Slaughter-House Cases, made it clear that 

the Fourteenth Amendment was adopted for the express pur-

pose of correcting discriminatory laws against the Negroes.88 

He said that the Strauder !• West Virginia case ruled that 

the Fourteenth Amendment established principles in broad 

language and not narrow rules of conduct. 1-iarshall also 

asserted that the Congressional debates indicated that 

the Amendment was adopted for the express purpose of de-

priving the states of any authority to enforce the exist-

ing Black Codes. Since the present school segregation 

laws were ot the same cloth as the Black Codes, inevitably 

they could be challenged by Congress or the Courts. 89 

Frankfurter thought the question was not whether the Supreme 

Court lost its power in this matter, but whether the states 

lost their powers. As Frarur.rurter's questions indicated, 

he was much ooncerned with states I rights. 1-:arshall replied 

88Ibid., pp. 197-198. 
B9Ib1d. 1 p. 196·. 



318 

that the states most certainly lost their power in the 

matter or segregation. Harshall explained that the test 

1n this case was whether the public policy, customs, and 

mores of the states or constitutional rights of individuals 

should prevai1. 90 This, of course, was pure advocacy and 

not· an "objective" statement inasmuch as the point or the 

law suit was to determine specifically whether a non-segre-

gated public school education was in fact a "constitutional 

right. 11 

The position of the school boards was that neither 

Congress nor the courts had the power to abolish segre-

gation in the public schools--that section 5 merely pro-

vided for more effective remedies via Congress than through 

the nor~Al judicial.process. John Davis for the South 

Carolina defendants argued that since Congress never in-

tended the Fourteenth Amendment to deal with segregated 

schools, obviously Congress never contemplated that Section 

5 of the Amendment would give.that body rr.ore power than 

the Amendment had originally embraced. At this point 

Justice Jackson inquired whether the "necessary and proper" 

clause of the Constitution would not apply to the Four-

teenth Amendment also--that is 1-rould not Congress be able 

to pass any laws necessary and proper to carry out the 

purpose of the Amendment. Davis answered that Congress 

did not have power to enforce a provision not within the 

90 Ibid., p. 199. 



319 

scope of the Amendment itself, nor could the courts 

construe the Amendment adversely to the understanding or 

its .rramers. Furtherznore, according to Davis, controlling 

precedents precluded a construction which would abolish 

segregation in the public schools. He noted that the Court 

had seven times pronounced in favor ot "separate but equal" 

so that, "somewhere, sometime to every principle comes a 

moment or repose when it has been so often announced, so 

coni'idently relied upon, so long continued, that it passes 

the limits of judical discretion and disturbances." 91 

This or course was mere rhetoric, inasmuch as precedents 

are quite obviously not irrevocable. Quoting Judge Parker 

in the South Carolina opinion, Davis stated that since 

segregation had been acceptable under the Fourteenth 

Amendment for over three-quarters of a century, "it was 

late indeed in the day to disturb it on any theoretical 

or sociological basis."92 

Question number 3: On the assumption that the 

answers to questions 2 (a) and (b) do not dispose ot the 

issue (that is could Congress or the courts abolish segre-

gation in the future), was it within the judicial power, 

in construing the Amendment, to abolish segregation 1n 

public schools? 

Thurgood l-larshall stated that it clearly was within 

the power of the Court to construe the Fourteenth Amendment 

9llbid., p. 215. 
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as abolishing segregation in public schools. In support 

of this position, he again pointed to Strauder !.• West 

Virginia- where the Court made clear that Congress did not 

intend to enumerate these rights--that the Amendment set 

broad principles in broad language and not merely specific 

ru.les. 93 Both the Strauder and the Slaughter House Cases 

indicated, to Marshall, that the Fourteenth Amendment was 

intended to strike down all types or class and caste legis-

lation. 

Davis contended on the other hand it was not within 

the judicial power to construe the Fourteenth Amendment 

adversely to the intent or the framers. Stare dec1s1s 

applied so that controlling precedents precluded any 

other interpretation. Davis argued that the states 

rightly relied on the fact the appellate courts 1n some 

sixteen or more states passed on the validity or the 

"separate but equal" doctrine. Also relevant was the 

tact that Congress had continually since 1862 segregated 

its schools in the District of Columbia. The Court was 

not the forum wherein laws should be attacked because a 
change was wanted. It was a legislative matter for Con-

gress. 94 
Question number !±_: Assuming it was decided that 

segregation in public schools violated the Fourteenth 

Amendment, would a decree necessarily follow that the 

93Ibid., p. 198. 

94Ibid., p. 213.· 
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Negro children should forthwith be admitted to schools o~ 

their choice, or might the Court permit an effective 

gradual adjustment to a system not based on color distinc-

tions? 

According to Marshall, the position of the Uegroes 

was that the states should be given a sufficient time to 

meet administrative problems. However, he could conceive 

of nothing administrative-wise that would take longer than 

a year. If the school boards did not have sufficient 

staff to do these things, then the states should hire more 

people to do the job. A longer period of time would only 

get the lower court into the legislative field. 95 
Quite emphatically the school boards recommended 

that if the Court were to abolish segregation in the 

schools, then by all means it should permit a gradual ad-

justment. Davis said that the right of the Supreme Court 

as a court of equity, to postpone the remedy was unquestion-

ed. Counsel for the District of Colu~bia school board 

suggested that no positive future date be set, but that 

the matter be left to the District Courts, because he 

did not think that anyone could now dete?'ffiine what lengths 

of time would be required to get Congress to act. 96 

Question number 5: Assuming that the Court would -
rule that public school sec;regation violated the Fourteenth 

9.5Ibid., p. 234. 
96~., pp. 218, 292. 
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Amendnient., should the Supreme Court formulate a detailed 

decree? And if so what specific issues should it reach? 

Should the Court appoint a master to handle the question? 

Or should the Court remand to the court or first instance 

with directions to frame decrees and it so what general 

directions should the decrees include? 

Both sides agreed that the Supreme Court should 

not enter any detailed decree but should remand to the 

district courts. 1-alton Korman., counsel for the District 

or Columbia school board., for example, suggested that if 

segregation were round unconstitutional, the Supreme Court 

should rer.iand with instructions directing imI!lediate com-

mencement of desegregation with periodic check-up by the 

district court. He stated that the District Board of 

Education would take immediate steps to try to work out 

desegregation as quickly as possible. However some pre-

paration and indoctrination of the teachers to handle 

1ntegrati.on was a prime prerequisite. 97 John Davis stated 

that the Supreme court should remand either to a lower 

court or to a master in chancery, where local conditions 
98 

could be considered with the broadest possible discretion. 

Thurgood Earshall suggested that the responsibility or the 

federal courts ended with telling the state what it could 

not do. The Supreme Court should merely instruct the 

97Ibid., p. 292. 
98Ibid., p. 218. 
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lower court to take administrative problems into consider-

ation. Marshall added that he did not believe anybody re-

cor.unended that the Supreme Court take over the administra-

tive job. 99 

It is instructive to note the a~guments of J. Lee 

Rankin, Assistant Attorney General for the Department or 

Justice., who appeared as amicus curiae. Uot only was the 

Attorney General's office specifically invited to appear 

at the 1953 hearings by the Supreme Court, but the close 

working relationship between the Court and the Justice 

Department gave importance to the position of the government. 

In regard to the primary question, Rankin said that 

the history or the Fourteenth Amendment was inconclusive 

on the matter or segregation in the public schools. The 

Supreme Court had established the standard in raxwell v. 

Dow (176 U .s . .581., 1900) that it wuld not pick out an 

isolated remark, part of the debates, soreething or the op-

ponents or the proponents, in connection with a certain 

piece o~ legislation to ascertain intent. In line with 

this standard, Rankin said that one could not rely on 

statements during the debates on the Fourteenth Amend.~ent 

as showing that Congress decided this particular question--

public school segregation. The Department or Justice in 

its lengthy study or the Amendment had concluded that the 

evidence did not sustain either the plaintU-fs or 

99Ibid., p. 234. 
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defendants. 100 In regard to the segregated schools or 

the District or Columbia1 Rankin said that Congress in 

1866 sir.iply did not consider the matter. It merely de-

cided to give three lots for the use or colored schools 

in the District and to allocate a given amount or money. 

As far as ratii'ication by the seceding states was con-

cerned, there was no evidence of intent that the FoUI'teenth 

Amendment dealt with nixed schools. The South had just 

been occupied, the Negroes were entirely illiterate, and 

there were t.'ew public schools for anyone in the South. 

The public schools that did exist 1n the South were largely 

for the poor. In the North, according to Rankin, evezry-

body was involved in the problem of educating the Hegro, 

yet the question or segregation 1n the public schools was 

just not discussed. In a word, there was no assumption 

from state legislative acts at that tine that anyone under-

stood that the Fourteenth .Al:lendment would permit segrega-

ti . 101 on or the Negro in the public schools. 

At this juncture, Justice Jackson asked how to 

account for the decisions in the last decade and a hall' 

of the nineteenth century of a number or llew Yo:rk state 

courts which held that the .Ani.endment bad no bearing on the 

questi.on of public school segregation.102 Rankin's answer 

was that apparently there had· been no detailed stuey or 

100~., p. 241. 
lOlibid., p. 2!~6. 
l02 Ibid., p. 247. 
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the h±story and background of the Fourteenth Amendment in 

connection with the New York decisions. Furthermore after 

1896., the courts relied on the "separate but equal" doc-

trine or Plessi v. Ferguson. The history as related in the 

Slaughter-House Cases and in Strauder !• West Virginia b1 

a Court which had recently lived through the debates on the 

Fourteenth Amendment was the true version or the meaning 

or the Amendment, according to Rankin. This version indi-

cated that the pervading purpose ot the Fourteenth AlTlendment 

was to establish that all men were equal--equal before the 

law--and that no distinction could ever be made upon the 

basis of race or color. Rankin claimed that if there was 

anything that the Fourteenth Amendment tried to do tor• 

this country, it was to make clear that no discrimination 

could ever be ~Ade, based upon race or color. The position 

of the Department of Justice therefore was that the Four-

teenth Amendment did not permit segregation in the public 

schools based upon race.103 
It followed from the above argument, that the De-

partment or Justice believed the Court had the power to 

·rule whether the Fourteenth Amen~--nent permitted a state 

determination or public schoo1 segregation. 104 Rankin in-

sisted that both Congress and the Court had concurrent 

jurisdiction in enforcement or the Fourteenth Amend?:lent. 

lOJibid., p. 249. 
1<>4Ibid., P• 248. 
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Yet the Court need not wait for Congress to act under 

Section 5 or the Amendment. Justice Jackson observed that 

realistically, he supposed the reason these school segre-

gation cases were before the Court was that action could 

not be obtained from Congress. He said that certainly 

the case ror the Negroes would be much stronger 11' Congress 

had acted.105 This was of course the basis or the NAACP 

strategy--advance via the courts. 

On the problem of L~plementation, the position or 

the United States Government was that the burden fell on 

the school boards to satisfy the lower courts as to the 

time necessary to make the transition to a desegregated 

school system. Rankin suggested that the lower court 

could take into consideration problems on the local level. 

He thought that a year might be a reasonable time for 

the presentation of a reorganization plan with the idea 

that the parties should proceed "with deliberate speed. 11106 

Significantly~ this was the very phrase used in the final 

implementation decision of the Court in 1955. 
In regard to guidelines, Rankin urged that the 

Supreme Court rr.erely establish the broad general principle 

that the Fourteenth AmencL"nent meant equality in schools--

that there be no distinction because of race. Justice 

Jackson interrupted to say that he foresm1 a generation of 

litigation i~ the Court sent the cases back (to the lower 

l05Ib1d., P• 241i-. 
l06Ibid., p. 253. 



327 

courts) with no standards, and each case had to come to 

the Supreme Court to.r a determination, standard by stand-

ard.107 This question along with others by Justices Frank-

furter and Reed indicated concern with implementation ot 

a desegregation decree. Rankin replied that it was 

reaaonable to remand the ~~tter to the lower court which 

could take local problems into consideration and enter a 

decree accordingly. Transportation to school, adequacy of 

building facilities, and overcrowding were examples of 

problems which Rankin indicated should be dealt with by 

the local school districts. The school districts then 

would have the obligation to bring in a plan to accomplish 

desegregation as rapidly as possible. The details should 

not be .a problem of the lower court unless it round that 

the plan was unreasonable or a deliberate attempt to evade 

the order of the Court. 108 Justice Frankfurter asked Rankin 

if it were a correct assUl!lption that the Government's 

suggestions were made on the basis that these cases would 

settle a widespread problem involving the relationship or 

ten million Negroes in seventeen states--that it was in 

reality a question o~ making a readjustment ot an existing 

system throughout the states where the practice or mandatory 

or permissive public school segregation existed. 109 Rankin 

agreed that was indeed true. Obviously readjustment or an 

entire social system was at stake. 

107~., p. 255. 
lOBibid., P• 257. 
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The be~ock question during the 1953 reargument 

was whether race was a reasonable classification tor legis-

lation. 110 Thurgood Marshall argued that the "Fourteenth 

Amendment was intended to strike the word "white" out or 

all those statutes. 11111 The real question according to 

Marshall was whether the states had the power to use race 

and race alone for the basis of segregation. :Marshall 

urged that : 

this Court makes it clear to all the states that in 
administering their governr.iental functions ••• that 
little pet feelings of race, little pet feelings or 
custom--I got the feeling on hearing the discussion 
yesterday that when you put a wl)ite child in a school 
with a whole lot of colored children, the child would 
f'all apart or son~ething. Sverybody lmows that is not 
true. Those same kids in Virginia and South Carolina--
and I have seen them do it--they play L~ the streets 
together, they play on their farms together, they go 
down the road together, they separate to go to school, 
they come out of school and play ball together. They 
have to be separated in school.112 

In his homely colloquialisms, 1~:arshall was eloquent if not 

always granwa ti cal. He argued that the only reason the 

states had the right to make a classification based on 

race was that for some reason Negroes were inferior to all 

other human beings. He asked why segregate :Hegroes out or 

all the rnultitudinous groups of people in this country 

and give them separate treatment. 

It can 1 t be because of slavery in the past because 
there are very few groups in this country that haven't 
had slavery some place back in the history or their 
groups. It can't be color because there are Hegroes 
as white as the drifted snow, with blue eyes, and they 
are just as segregated as the colcred man. The only 

llOibid., pp. 239., 279. 
111~., p. 323. 

112Ibid., p. 239. 
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thing can be is an inherent determination that the 
people who uere formerly in slavery, regardless of 
anything else shall be kept as near that stage as 1s 
possible, and now is the time., we submit, that this 
Court should rr.ake it clear that that is not what our 
Constitution stands for.113 

Race as a basis for classification was also dis-

cussed by counsel for the Dist»ict or Columbia Negroes. 

He stated that the basic inquiry was whether under our 

Constitution, the federal government was authorized to 

classi:ry ltegroes in the District ot Columbia as untouchable 

tor the purpose of educating them for living in a democra-

cy-. He added that the Court carmot say to "a waiting 

world that we sanction segregation in the District of 

Colwnbia :ror no other reason than because or the fact 

that the skin of the person is dark. "ll.4 

Counsel for the school boards argued that, on the 

contrary, race was a reasonable classification 1n light 

ot history., customs, and the Southern way of lite. 

Furtherro.ore the question of school segregation, was a 

legislative one and not a judicial one. T. Justin ~oore, 

counse1 for the Virginia school board, pointed to the 

heavy concentration of Negroes in certain sections of the 

South. In Prince Edward County, the site of the Virginia 

case., the Negro school children outnumbered the white 

children, two to one.115 John W. Davis also pointed to 

the nwnber o:f 1Iegro chi1dren in Clarendon School District 

ll)Ibid. ,. pp. 239-240 • 

114Ibid., pp. 279-280. 
115 8 Ibid., p. 21. 
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s.c., where there were 2,799 registered !iegro children (as 

or a year and a hall' previous to the hearings), and onl7 

295 white children.116 Ee urged that the doctrine or 

reasonable classilication would protect state segregation 

laws. Quoting Disraeli that race was the key to history, 

Davis argued that it was "not necessary to enter any 

comparison or tacQlties or possibilities. You recognize 

dif'ferences which racism plants in the human an1ma1.nll7 

After asserting that South Carolina was confident ot its 

good :faith and intention to produce equality tor all or 

its children, he concluded that "here is equal education, 

not prophesied, but present. Shall it be thrown away on 

some :fancied question of racial prestige?" The following 

day Narshall replied, saying that "as l•:r. Davis said 

yesterday the only thing the Megroes are trying to get is 

prestige. Exactly correct. Ever since the Emancipation 

Procla..-rnation the :Negro has been trying to get what was 

recognized in Strauder ~• Uest Virginia which is the same 

status as anybody else regardless or race.11118 

In :few other Supreme Court cases has there been 

more emotional intensity. The oral argument especially~ 

even more than the written briefs, revealed the depth or 

emotional involvement. Although neither side neglected 

the legal and historical arguments, it was impossible to 

116Ibid., p. 215. 
117Ibid., p.216. 
llSibid., p.236. 
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ignore the frequent appeals on the emotional level. 

Ghosts or the Civil War appeared as when John Davis in-

sisted that the State of South Carolina "does not come 

here as Thad Stevens would have wished in sack cloth and 

ashes.nll9 Scalawags, carpetbaggers, and Radical Re-

publicans haunted the Supreme Court in 19S3. Fear ot 
intermarriage was fmplioitly and explicitl7 expressed. 

Counsel for the Delaware school board tried to deny that 

emotion was playing a substantial role, urging that 

an emotional approach to this question is a poor 
substitute for a rational discussion of the problem 
at hand, which is to be judged by the application of 
well-settled principles governing the effect of the 
Fourteenth Amendment on the police power of the state 
••.• This Court is not in a position to judge to 
what extent the prejudices and tensions which gave 
rise to the segregation laws and the Congressional 
decision to leave those matters to the states, have 
abated in any particular state or district ••. 120 

Nevertheless emotional overtones were very obvious. 

Marshall was superb in evoking emotion. At one 

point he claimed that "throughout the argument, they 

~ou.nsel for the school boards] not only recognize that 

there is a race problem involved, but they empasize that 

that is the whole problem .... their only just1£1cation 

ror this being a reasonable classiricati-on 1s, one, that 

they got together and decided that it is best £or the races 

to be separated, and two, that it has existed ror over a 

century. 11121 The Iiegroes also called the District of 

119Ibid., p. 216. 
120ibid., p. 319. 

121Ibid., p. 234. 
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Columbia the "window of the Republic" through which the 

waiting world watched to see how the United States handled 

its racial problems, a most effective emotional appeai. 122 

It could not be assumed that questions by the 

Court during the 1953 hearings indicated any final posi-

tions. Nevertheless these questions were carefully ob-

served and occasionally a lawyer on the following day 

would address himself to a question previously asked by 

one of the Justices. Justice Frankfurter without a doubt 

was the most frequent interrogator, especially or Thurgood 

Marshall who frequently had to change tactics midstream 

because of questions from the Bench. Justices Jackson and 

Reed also asked numerous questions. Chief Justice Warren 

along with Justices Black and Douglas had very little to 

say while_ Justices Clark, Burton, and Minton asked no 

questions at all during the 1953 hearings. 

Justices Jackson and Frankfurter indicated their 

well lmown concern ror states• rights and judicial restra:fnt. 

Both repeatedly questioned whether the Fourteenth Amencment 

specirically rejected school segregation, inasmuch as the 

history of the Amendment was inconclusive. 123 Frankfurter 

bad trouble accepting the interpretation or Congressional 

1ntent on the Fourteenth Amen&lent advanced by the Negroes. 

He expressed his doubt that an uncontradicted individual 

statement by a Congressman in 1866 or silence by the rest 

122Ibid., p. 279. 
123Ib1d., pp. 18&-192, 195. 
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of the Congress could be the basis for deciding intent. 124 
Jackson said that even if the Supreme Court declared that 

state segregation statutes were unconstitutional, local 

custom would still perpetuate it in most districts or the 

states that really wanted segregation, especially since 

"separate but equal" had prevailed tor over s eventy-tive 
125 years. It was apparent that Jackson thought that 

Congress had the power to enforce the Fourteenth Amendment 

yet he aclmowledged that the cases were before the Court 

because Congress had not acted. Frankfurter too expressed 

his doubts about the power or the Court to interfere in 

any area within the police power ot the states. Justice 

Reed pointedly asked about state legislatures which passed 

segregation laws. He noted that the justices sitting on 

the Plessy case were familiar with the history or the 

Fourteenth Amendment, most ot them having lived through it. 

Reed seemed to imply support for the "separate but equal" 

doctrine. 126 

The Court was also very concerned about implementa-

tion of any desegregation decree, especially Justices 

·Frankfurter., Jackson, and Reed. Frankfurter directed a 

Whole series of questions to the problem of who would 

administer a desegregation decree and how administrative, 

l24Ib1d., pp. 188-192. 
125Ibid., P• 2$3. 
126 4 Ibid., PP• 247-2 9. -
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financial, and districting problems would be handled. 

Jackson wanted to be sure that the Court nade sufficiently 

clear guide lines to prevent needless future litigation. 

Franki'urter and Reed stressed that the school segregation 

cases were the direct a...T1tithesis or the law andgr-aduate 

school cases of' the 1950•s. These earlier cases were 

based squarely on the doctrine of' "separate but equal." 

That is, segregated facilities were legal if facilities 

were equal. Now !'or the very first time, Frankfurter 

said., this doctrine was being cri..allenged. 127 

By December 10, 1953, the arguments were con-

cluded. It remained ~or the Court to make its final 

decision. Although there is little tangible evidence 

oi' what occurred behind the scenes during the next six 

months, one major area renains to give some clues regarding 

the coming decision. This was the Supreme Court itself', 

the co~position and background of the ~en on the Bench. 

The next chapter will explore relevant biographical data 

about the individual justices. 

127 Ibid., p. 204. 



CHAPTER VIII 

THE JUSTICES 

"Tell me who the members of the Court are and 

1 111 tell you the decision," said Justice Willi.am O. 

Douglas. 1 Or as he had previously expressed it, "We all 

come here with our bags ~ully packed, but even we aren•t 

sure what•s in them."2 Political scientist Robert K. 

Carr wrote that it was entirely possible that a careful 

examination of the personalities and economic and social 

background of the nine men on the Supreme Court was as 

valuable and realistic an approach to the American Consti-

tution as the more usual law school approach which empha-

sized case study, the rule of stare decisis, and fixed 

legal principles. 3 All of which points to the importance 

of each individual Justice on the Bench. In an effort 

to understand the reason for a unanimous decision by such 

a diverse group as sat on the High Court in 1954, an ex-

tensive biographical survey was made of each man. Such 

1speech by Uilliam o. Douglas to a group of 
students at the University o:f 1-Iissouri at Kansas City, 
April 14~ 1970. 

2 Leo Katcher, Earl War~en: A Political Biograohy 
(New York, 1967), p. Jrr.- -

3aobert K. Carr, The Supre~e Court and Judicial 
Review (Hew York, 1942), p. 2:35. See also Robert ScaGliar.o 
The Courts: A Reader in the Judicial Process (Boston, 1962) 
and Herr.ian C. Pritchett, 'I1ne Roosevelt Court: A Study in 
Judicial Politics and Values (2·Tew York, 194d) ;-both writers 
stressed. extra-legal .fact-ors such a.s the judge I s personalit"J' 
and views on public policy in the decision-nialdns process. 
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factors as family background, legal education, prior court 

experience, and judicial philosophy were examined for clues 

as to why they voted as they did in i::ay, 1954.4 
The following study will note certain general con-

clusions about major background factors and then briefly 

discuss the judicial philosophy of each Justice, in ap-

proxirr1ate order of their appointment, treating the two 

Chief Justices last. First of all, the degree of affluence 

or poverty 1n early childhood seemed to have no direct 

bearing on the constitutional position of the Justices. 

The rour men who endured the most economic hardships 1n 

their early years were William O. Douglas, Fred r-~. Vinson, 

Felix Frankfurter, and Earl t-larren. By no means did these 

four share similar viewpoints. Likewise :Harold H. Burton, 

Sherman Hinton, Hugo Black, Stanley F. Reed, and Robert 

H.Jackson came from various levels of the middle class; 

yet they too were on opposite points of the philosophical 

spectrum. 

Nor did the type of legal education relate to any 

given philosophy. Burton and Frankfurter from Harvard 

4A nuraber of biographies and co~pilations o~ opin-
ions were consulted for this study. However only Blacx, 
Frankf'urter Jackson and Warren have been treated in full-
length biog;aphies t~ date. Some of the judicial opinions 
of Douglas, Blaclc, and Reed have been e.nalyzed and published 
in book rorm. Douglas, Frankfurter, Black, and Jackson 
have published books in their o,-m right, expressing their 
cons ti tu tional viewpoints. There is nothin,s, however, pub-
lished at this tir.:e on Vinson, Clark, Burton, or Ninton .. 
except in reference-type books, such as Curren~ BioGrapny 
and others and in journal articles. 
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University, Douglas and Minton from Yale University, and 

Reed from Yale and the University or Virginia represented 

graduates from the Ivy League schools; yet this in no way 

led to close judicial viewpoints. Warren, Clark, and Black 

similarly were graduates of state university law schools, 

while Vinson and Jackson came from sr..all private schools; 

yet this gave them no basic bond. 

The major factor common to all members or the Court 

was extensive political experience prior to their appoint-

ment on the Bench, either in an elective, appointive, or 

advisory capacity. Black served as Birmingham police jud£e 

for eighteen months, prosecuting attorney and county solic-

itor for two and one-half years, and finally as United 

States Senator from Alabama for over ten years just prior 

to appointment on the Court.5 Douglas• prior political ex-

perience was connected with a study which he directed tor 

the Securities and Exchange Commission and his subsequent 

service on the Commission, ultimately as chairman. 6 Reed•s 

public service included four years as representative in 

the Kentucky State Legislature, Counsel for the Federal 

Farm Board in Washington, member of the Reconstruction 

Finance Corporation, and Solicitor General under President 
Roosevelt. 7 

S11Hugo Lafayette BJ.ack, 11 Current Biocraohy, 1961,. ---- -----~-
6vern Countryinan, Douglas of the Suoreme Court 

(Garden City, N. Y., 1959), p. 10.- -

7F. William O'Brien, s. J., Justice Reed and the 
First Amend::~ent O-Iashj,ngton, 1953), p. 20c, ancr-n-stanley 
Reed," Cu.rrent Biorraohy, 1964. 
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The one Justice who bad no elective or appointive 

o~fice1 nevertheless served as unofficial advisor to two 

presidents. In 19171 Frankfurter served on a commission 

investigating threatened strikes and labor unrest on the 

West Coast ror President Woodrow Wilson. During President 

Franklin n. Roosevelt's presidency Frankfurter helped write 

the Securities Act or 1933, the Securities and Exchange 

Act of 1934, and some railroad and labor legislation. By 

World War II1 Roosevelt turned to him so frequently tor 

counsel that for a time Frankfurter was commuting weekly 

from Cambridge where he taught at Harvard University to 

Washington, D. c. In addition Frankf'urter•s political 

connections were such that government department heads 

turned to him repeatedly for reconnnendations of bright 

young law graduates for government service. 8 

Jackson was appointed general counsel for the 

Bureau of Internal Revenue by President Roosevelt. Later 

he served as special counsel for the Securities and 3x-

change Commission, Assistant Attorney General 1n the Anti-

Trust Division of the Department or Justice, Solicitor 
9 General, and finally Attorney General of the United States. 

Burton had an active twenty-year political career before 

coming to the Bench. Starting out as an unpaid research 

8L1va Baker, Felix Frankfurter (Uew York, 1969), 
pp. 106-108. 

9Eugene Gerhart, America's Advocate: Robert H. 
Jackson (Indianapolis, 19~), p. 107. 
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director of the c.itizen' s counsel promoting regional 

government for Cleveland, Ohio, Burton was elected to the 

Ohio House of Representatives 1-"1 1929. He also served as 

director of law for the city of Cleveland, mayor or the 

city for three terms, and United States Senator tor one 
10 term just prior to his Court appointment. Minton worked 

closely with Paul HcNutt in his campaign tor governor or 

Indiana, served as public counselor for the state Public 

Service CoL~1ission, United States Senator tor one term, and 

United States Circuit Judge for eight years before going 

on the Bench. 11 

Clark, active in Texas politics, was a protege 

of Senator Tom Connally and Representative Sam Rayburn. 

In his pre-Court career, he became county district at-

torney, special assistant to the Attorney General or the 

United States, and finally Attorney General under President 
12 Truman. Chief Justice Vinson was very active politically 

before coming to the Supreme Court. He served as Congress-

man from Kentucky for almost sixteen years, Judge or the 

District of Columbia Court or Appeals for four years, 

Chief Justice cf the Emergency Court of Appeals tor price 

control cases, Director of Economic Stabilization under 

President Roosevelt, and Secretary or the Treasury under 
President Truman.13 Warren certainly had one or the most 

l011 Harold Ii. Burton," Current Biography, 1964. 
11"Sherman I-:inton," Current Bio5raph;£, 1964. 
1211Tom C. Clark,'! Current Bio~raphy, 1964. 
lJnr.t d ·- V. n C -rre 1~~. inson, urrent Biograph:(, 1964. 



successful political careers of any ot the Justices. He 

worked for the Judiciary Committee of the Cali!'ornia 

Assembly, and served as a district attorney and Republican 

national co11m1itteeman for California. He was also at-

torney general in California and governor of the state tor 

three terms, receiving both the Democratic and Republican 

nomination for governor 1n 1946.14 
Clearly all the Justices on the Bench in 19.54 were 

extremely knowledgeable about either state or national 

politics. Interestingly enough only 1-!inton and Vinson had 

any prior judicial experience. Only three had academic 

teaching backgrounds--Frankf'urter at Harvard, Douglas at 

Yale, and Burton at Western Reserve University. 

One might expect appointment by the same president 

to furnish close philosophical ties among the Justices. 

This was not neces-sarily the case however, as shown by the 

fact that Black, Douglas, Frankfurter, Reed, and Jackson 

were all appointed by President Roosevelt, yet these five 

Jnen by no means shared similar viewpoints. On the other 

hand r-rinton, Burton, Vinson, and Clark, all appointed by 

President Truman, were often characterized as "center 

justices" and more actively reflected the pressures ot the 
cold war period when security or the state usually took 
precedence over the rights of the individuai. 15 

1411Earl Warren," Current Biogra2hz, 1964. 

p. 55. 
151. F. Stone, The Haunted Fifties (!few York, 1963, 



Certainly the factor most relevant to the Bro,m 

decision was the attitude or the Justices toward the basic 

constitutional issues appearing in the school segregation 

cases. These issues concerned the struggle between state 

and national governments, the conflict between the judici-

ary and the legislature, the balance between the rights or 

the majority and claims of individuals or minorities, and 

finally the various approaches to constitutional interpre-

tation. Although not all the Justices expressed themselves 

on all these issues, it was instructive to observe those 

who did so, attempt to resolve some of the built-in 

conflicts inherent in our governmental system. 

Looking first at Justice Black we ,1nd something 

of an apparent contradiction as he insisted both that 

judges should leave policy-making to the legislatures and 

yet when constitutional issues and the public interest 

were involved that judges were derelict in their duty 1t 

they avoided such adjudications.16 The cornerstone of his 

constitutional faith, he said, was his trust 1n the people 

and their representatives. The Constitution was designed 

to avoid putting too much power in the bands or any public 

official, including judges. Judges, he indicated, were 

like other people; they wanted power and the ~ore power 
they got the more they wanted. 17 Black observed that he 

16Hugo L. Black, A Constitutional Faith (New York 1 1968)~ p. 155. 
17Personal interview with Justice Black on July 

lS, 1969. 



could be called either a judicial activist or a believer 

in judicial restraint, although he rejected these labels 

as being mere substitutes for careful thinking. For ex-
ample, he argued that the Court should make decisions 

based on the Constitution and not according to the judges• 

ideas of economics, sociology, fairness, justice, or 

reasonableness (the idea of judicial restraint). 18 At 

the same time he rejected the concept of judicial restraint 

which resulted in avoiding constitutional questions, 

leaving them up in the air, if the judges could possibly 

decide the case on any other grounds. Although Judges 

should be restrained by the Constitution, they were re-

sponsible for deciding whether a statute was in accord 

with the Constitution. Nevertheless Black rejected an 

activism based on a judge's personal belier. As an ex-

ample, £or many years he rejected the idea of substantive 

due process, which during the first two and a hall decades 

of the twentieth century had been used by the Court to 

determine the reasonableness or state or federal laws; in 

effect to declare unconstitutional, laws the Court did not 

like. 19 

Black1 however, was without doubt sensitive to the 

cb.a.r.\ging times. In a 1937 Senate speech, Black noted that 
the people of the United States had chosen the prograr.i of 

18Black, A Constitutiona~ Faith, p. 25. 

l9Ib1d., p. 27. 
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the New Deal. Therefore the time had arrived when those 

who favored fitting laws to modern needs in order to cor-

rect and cure social and industrial injustices, must race 

these problems squarely. The remedy, said Black, was "new 

ideas on the bench." While this was undoubtedly a blend 

of idealism and politics, it was an attitude carried over 

in his judicial work. 20 According to John P. Frank, law 

professor and former law clerk to Black, the Justice 

realized there were large areas where the law•s answer to 

particular questions was very uncertain. In these cases, 

to an undefined degree, judges would necessarily decide 

the cases and determine the law in the light of the econ-

omic, social, and philosophical predilections they took 

with them to the Bench. At the same time Black was commit-

ted absolutely to the proposition that it was never the 

business of judges to pass upon the reasonableness of 

legislation.21 

Despite Black's view that judges should not avoid 

constitutional questions where there was a strong public 

interest involved, he also believed that the First Amend-

ment "absolutes" denied to judges the privilege of weighing 

competing_ values. That is, his view of the preferred 

position of First Amendment Rights--treedom of speech, 

press, religion, assembly, and petition--stemmed from his 
idea of the danger or unlimited government power. 

p • .34. 
20John P. Frank,~ Justice Black (New York, 1949), 
21 Ibid., pp. 306-307. 
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Clearly there was a contradiction between Biack•s 

twin concepts of a limited judicial power to weigh com-

peting values and the need for a flexible constitution in 

a changing dynamic society. Although he denied that judges 

had the power to weigh values in order to arrive at a 

contemporary understanding, the very problem or finding a 

contemporary meaning for the Constitution involves a weigh-

ing process. 22 Black aclmowledged this contradiction by 

saying that the balance to be achieved was established by 

the Constitution. The scales were those or the framers of 

the Constitution, not of the judges. The absolutes 1n the 

Constitution rested on a balance between the individual 

and the state. This basic structure required a higher 

plane of generality than a mere balancing formula by indi-

vidual judges on an ad hoc basis, reflecting merely current 

needs and views. 23 
It could be said that his basic premise was that 

the meaning and objectives of the Constitution must be ap-

plied to constantly changing conditions. This of course 

inevitably requires judicial interpretation and this is 

1n fact exactly what the Court did in the Brown opinion. 

The determination that race was an unreasonable basis for 

legislative classifications most certainly involved 

22Hugo Black and the Supreme Court: A Symposium, 
ed. Stephen P. Strickland\Indianapolis, 1967), p. l43. 

23 Ibid., p. l.:;10. 
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weighing a policy on the basis of the Court's view ot 

current social facts. Still it was the unavoidable duty 

of judges to maintain the grand constitutional design--a 

lasting balance between the individual and the comnunity. 

Justice William o. Douglas was not only next 1n 

line of seniority on the Court, but closely allied with 

Black in his voting record and in his general philosophy. 

Arthur Schlesinger, Sr., attributed to both Douglas and 

Black a belief that 11 the Supreme Court can play an af-

firmative role in promoting social wellare" and a tendency 

"to settle the particular case in what they- regard as the 

spirit of the American democratic tradition" rather than 

on legal merits. 24 While this was an oversim~lification 

or the very complex views or two keen constitutional 

scholars~ there could well be a modicum of truth in the 

observation. 

Inasmuch as the Brown decision reversed established 

precedent, Douglas' position on stare decisis is of some 

interest. In a 1954 collection 0£ essays, Douglas main-

tained that in the field 0£ constitutional law, judges 

should not feel bound by rulings of their· predecessors, 

as age alone did not give sanctity to decisions. It was 

the constitution judges swore to support and defend, not 

the gloss which an earlier Court put on it. Douglas' 

Views on stare decisis are related to his basic philosophy 

2411williar.i o. Douglas," Current Biography, 1964. 
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that security can only be achieved through constant change--

that the search for a static security, in the law or else-

where, is misguided. Only through the wise discarding or 

old ideas that have outlived their usefulness, and through 

the adapting of others to current tacts, can a real se-

curity be round. This re-examination or precedent in 

constitutional law, he felt, was a personal matter tor 

each judge. The alternative was to let the Constitution 

freeze in the pattern which one generation gave it. 25 
Since Douglas felt that ~~st social, political, 

and economic problems should remain in the legislative 

field, he stated that the problem of the judge was to 

keep personal predilections from dictating the choice and 

to be faithi'ul as possible to the "architectural scheme." 

At the same time he stressed that "it was better that we 
26 make our own history than be governed by the dead." 

The same inherent contradiction between judicial 

l'estraint and judicial activism or between legislative 

Policy-making and adjudication that appeared in the writ-

ine;s or Black were also apparent in Douglas' written 

philosophy. On the one hand he urged judicial restraint, 

in leaving policy-r..a.king decisions to the legislatures. 

Ont.he other hand Douglas• support of the Brown decision 

1954), 

1947), 

25w1111am o. Douglas, Almanac of Liberty (l-rew York, 
p. 48. -

26wesley McCune, The Mine Young ~-~en (New York, 
P• 126. 



was tantamount to judicial assumption or policy-making. 

The goal of adjudication was to keep the power or govern-

ment unrestrained by the social or economic theories that 

one set or judges may entertain. At the same time Douglas 

realized that construction or statutes necessarily involved 

a species of law-making. Considering the massive historical 

legal research ef:fort to interpret the meaning of the Four-

teenth Amendment in the school segregation cases, it is 

interesting to note that Douglas thought it futile to 

canvass Congress for legislative purpose. He said that 

the full implication of what Congress did, may never have 

been appreciated at the time. The words or a statute were 

the mere beginning, not the end, of the search. Most 

American judges looked beyond the words to ascertain what 

evil the law was designed to eradicate. 27 Uow this dif-

fered from a search for legislative purpose or intent, 

Douglas did not explain. 

Douglas• concern for the individual and minority 

groups was apparent in numerous writings. Especially in 

Almanac for Liberty and A Living Bill or Rights he revealed 

his dedication to the idea of equality or all men, his ab-

horrence of racial discrimination, and his devotion to 

economic justice, fair play, and the rule of law. Douglas 

was particularly sensitive to the rights or the individual 

27will iar:1 o. Douglas, "Judges and Leg is la tors, " in 
Allan F. :-J'estin, ed., The Suorene Court: Views From Inside 
(New York, 1961), p. 6-P::-



vis-a-vis claims of the government involving national 

security, morals, or loyalty oaths. 28 Writing in 1954, 
Douglas indicated that he was encouraged that the thrust 

of the principle in the Brown decision was being extended 

in numerous ways. He said that equality among men of all 

creeds, nationalities, and color was the great curative or 

social ills. The new aristocracy should be one or talent 

and virtue, not family or wealth. 29 

Judicial restraint and the principle of federalism 

were the bedrock of Justice Reed's constitutional philoso-

phy. On February 16, 1950, in a speech before the Juristic 

Society in Philadelphia, Reed said tr..a.t the Supreme Court 

was a creature of the Constitution, and that "it has its 

authority only from the four·corners or that instrwnent •. 

• • There is a danger that the court or some or its 

members will permit their attitudes to issues to sway their 

conclusions as to constitutionality. 1130 In his opinion, 

it was necessary for the judiciary to restrain their in-

clination to achieve results agreeable to the judges• 

conception of proper economic or social arrangements. F. 
William O I Brien, who 1nade a detailed analysis of Reed• s 

opinions in the First Amendment cases, concluded that Reed 

0 

28wil.liar.1 o . Douglas, A Li vine; Bill or Rkhts (ll"ew 
York, passim. 

29nouglas, Almanac of-Liberty, p. 172. 
30o•Br1en, p. 232. 
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was especially reluctant to use the Court's powers where 

the legitimate authority of the state or national govern-

ment might be irnpaired.31 

Reed 1s defense of states' rights was indicated 1n 

the Jehovah Witnesses' cases. Writing tor the majority 

view in the Gobitis case he upheld the local ordinance re-

quiring a £lag salute against the religious sect. 32 

Again in the Barnette case, this time writing the dissent-

ing opinion, Reed again upheld the flag salute ordinance 

against Jehovah Witness members. 33 Similarly in his 

majority opinion £or In~ Sunmers Reed showed a decided 

reluctance to oppose the legislative will of one ot the 
states.34 

O'Brien concluded after his investigation of 

Reed I s opinions that Reed was also zealous in guarding 

the constitutional separation o~ powers among the di£-
ferent branches 0£ government. Furtherffiore, according to 

0 1Brien, Reed was benevolent to group interests--the rights 

or the majority--and hostile to an extreme laissez-faire 

philosophy which he thought was often disguised as zeal £or 
civil rights. Reed's ideal was that or an ordered co~nity 

3libid., p. 241. 

32i4inersville School District~- Gobitis, 310 U. s. 
S86 (1940 >. 

3.3west Vir6..!_nia State Board of Education v. Barn-
ette, 319 u. s.b24 (1943). - -

.34In re Su:mr.iers, 325 U. S. S61 (1945). 
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working out its temporal salvation 1n group rather than 

individual activities.35 

Reed has been characterized as the most reaction-

ary of any of the Roosevelt justices, particularly in the 

civil liberties cases of the 19l!_O•s.36 However, O'Brien 

said that the Justice displayed an over-all liberal ten-

dency in extending the protection of the judiciary to black 

people. 37 Nevertheless Reed's strong views upholding 

states• rights and judicial restraint must have caused 

serious problens for him when it came to deciding the 

school segregation cases. 

Felix Frankfurter, well-known as a sympathizer of 

the "underdogi1 undoubtedly felt a clash between his sym-

pathies and his outspoken belief in judicial restraint. 

During his years at Harvard, for example,Frankf'urter served 

as counsel without fee for the HAACP, for the def'endents 

1n the Scopes trial, and for the silk strikers of Passaic, 

Iiew Jersey in 1926. 38 In addition Frankfurter was an 

ardent New Deal supporter and writer of much or its leg-

islation. At the san:e tfue he freely admitted his debt to 

the constitutional philosophies of Justices Holmes, 

350 1Brien, P. 241. 
36Fred Rodell, ?~ine !-~en: A Political History of 

Suoreme Court from 1790 to 19~3 (llew Yor~, 1955 ,, P• 201. 

37o•Brien, p. 197. 

38Baker, p. 43. 
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Brandeis, and Cardoza. In discussi."1.S statutory construc-

tion, he gave credit to their views that a judge must not 

rewrite a statute, either to enlarge or contract it. 

Frankfurter also acknowledged the negative influence upon 

his thinlcing of the Taft and early Hughes Courts whose in-

validation of much state legislation had given rise to 

many of the ra..~ous dissents of Holmes, Brandeis, and 

Cardoza.39 

In a series of three lectures given 1n 1936, later 

incorporated into his book, The Cornr.1.erce Clause Under 

l~arsha.11, Tanel, and Haite, Frankfurter clearl7 spelled 

out his basic constitutional philosophy which rested on 

the three tenets of judicial restraint, federal balance, 

and a proper balance in the problerr.s of the ir.dividual 

versus society. Frankfurter's praise for Chief Justices 

Taney and Waite was based on their devotion to the lL--n.it-

ations of the judiciary vis-a-vis the legi$lature, plus 

their concern for state and local solutions to proble~.s 

as opposed to federal solutions. In analyzing ke7 cases 

coming be.fore these Chief Justices, Frankfurter was quick 

to point out how so rr~ny of the proble~ involved social, 

economic, and political issues of fact ~.zhich could best 

be investigated and solved by a legislative body. Policy, 

he said repeatedly, should be determined by the represent-

atives of the people. Cn the other hand, the Supreme 

Court was never designed to be respo:isive to the people, 

39Pelix Frankfurter, "Seflectio:is on neadi:ic Stat-
utes, 11 The Court: Views :r,ror:1 In~ide, pp. 77-79-
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but rath~r was conceived as a check on the danc;ers or 
pop~lar rule.4° 

Frar.kfurter was especially concerned with the d.an~r 

to the democratic system when judges translated their o;m 

economic or political convictions into their decisions. 

Impartial justice was the goal--through decisive, courageous 

action in the bench, but rendered in restrained, austere 

opinions lL.~ited to the facts or the case, a~d avoiding 

possible erroneous guideposts for the future. He wrote 

that judicial self-restraint might be tho most significant 

aspect or judicial action in the American constitutional 

scheme or in other words, the duty or the Court not to de-

cide.41 The Court was not a maker or policy but was con-

cerned with questions of ultimate power. Therefore tho 

Court should defer to legislative judgments or constitution-

ality and determinations of policy.42 

In Frankfurter's concept of federalism, responsi-

bility for policy-making lay with Coneress, in some cases, 

With state legislatures, and in other cases with the ex-

ecutive branch. Redistribution of their respective r:'OWers 

would destroy the tenuous balance of the governmental 

structure. At the sar.:e time, Fra...~kfurter realized that 

controversy was inherent in the structure of federalis~, 

40pelix Frankfurter, The Co;.!lnerce Claus~: Under 
~rshall, T~..,,e~ and Waite (Chicago, 1937), pp. 1-10. 

4libid., p. 95. 
42Ibid., pp. 80-8.l. 
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built into the constitution by the deliberate generalities 

of the language. ..Frankfurter said his trust, ho~-rever, was 

not in the judiciary, but in the people; otherwise the 

system would be "government by judges. 11 43 His starting 

point was a faith tb.at insisted on the right of a der.1ocrac:, 

to make mistakes and correct its errors b7 the organs that 

rerlect the popular will. Even where a law was socially 

undesirable, invalidation of the law by a court weakened 

popular democratic goverrunent. 

It 1s easy to see the dilem..~a facing Frankfurter 

which was posed by the school segregation cases. As Frank-

:rurter' s questions from the Bench showed throughout oral 

argument, he was intensely concerned with the right of 

state legislatures to correct any socially unjust laws. 

Even though he was committed to racial tolerance and op-

posed to official d1scrL~ination, he thought racial prob-

lew.s, which were the most complex problems facing mankind, 

should be solved in other ways. 44 At any rate 1;AACP 

leaders generally attributed the phrase "with all deliberate 

speed," incorporated into the 1955 decision, to Frankfurter 

because of his concern for implementation of any court-
ordered desegregation decree.45 A memorandum circulated 

43Ibid., p. 34. 
44:saker, p. 232. 
4>rlugh W. Speer, The Case of the Centur~: A Histor-

ical and Social ?ers~ecti~on3rown V:-Board oi ~ducation g Topeka w!_tn Present and. Future Jmplicatio:1s-;-u:ipub.Lished 
study, a copy of' whici1 is in the university of Hissouri 
library in :Kansas City, p. 210. 
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to the Justices by Fra..lll::furter nearly five months before 

the l-:ay, 1954, dee is ion, revealed his concern for the 

"how" of the decision, that is how to inflict the least 

amount of darr.age . 46 

The Justice most closely associated with Frank-

~urter in his approach to the Constitution was Robert 

Jackson, another Roosevelt appointee. Like Fnnkt'urter, 

he had great respect for precedent. JacY.son felt that 

"the mere fact that a path is a beaten one is a persuasive 

reason for following it. rr47 Yet he also believed that in-

terpretations changed from one generation to another as 

precedents were overruled and innovations ~..a.de, no doubt 

1n part as the Court responded to changes 1n pub~ic 

opinion. 48 The ul tin1ate tune tion o:r the Su;,rerne Court~ 

however, in his opinion, was to arbitrate between funda-

mental and ever-present rival :forces or trends 1n society. 

It was the responsibility or the Court to hold all social 

movements within the express bounds of the Constitution.4~ 

Yet in no way should judges £eel that they m1st correct 

the result of public indifference to issues of liberty. 

46Baker, pp. 310-311. 

47Robert H. Jackson, Full Faith iu1d Credit Orew 
York, 1945), p. 45. 

48Robert H. Jackson, The Suoreine Court in the 
American System o:r Gover~~ent (l;ew York, l9!>~, pp:-T-26. 

49aobert H. Jackson, The Struggle for Judicial 
Supremac1- (!-~ew York, 1941), p:---319. 
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A court should not seize the initi&tive 1n shaping policy 

whether by constitu·l:;io1lal or statutory !.nterprotation.S0 

Like Frankfurter! Jackson rejected resort to broad 

constitutional clauses to :L~plen9nt judicial activisrr.. To 

do this ·was to set up the ju.diciary as a chock on elections, 

a nullirication oi the process of governmsnt by consent of 

the governed. It left the grievB.11ces of a frustrated 

majority to grow, and more extreme remedies to co1mi?end 

thern.selves.51 At the sa..-iie time, Jackso~1 was stronc;ly 

aware or the Supreme Court as a political institution. He 

related the various cycles or interpretation through which 

the Court bad gone, to political and economic conditions 

at dirferent periods in the country's history. Nevertheless 

he repeatedly warned against leaving the protection or 

liberty wholly to the judiciary because or thP- v&rious 

litnitations on the Court--li~ited jurisdiction, narrow 

processes, s~..all capacity for handling :mass litigation, 

and inability to coerce obedience.52 

The major function of the Court in Jackson's 

opinion was to zr.aaintain that system or balances upon which 

the Al::erican system was fowided--the balance beb-1een the 

Executive and Congress, between the central gove~~ent 

and the states, between state and state, and bet.-reen the 

50Jackson, Supre~e Cou~t, p. 79. 

51Jackson, Stru~~~le for Judicial Suoremacy, p. 319. 

52Jackson, Suprer.e Court, p. 24. 
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freedom of the individual and the authority or Government. 

Jackson expressed his concern that protection or individual 

or ndnority rights often impinged on majority rule. In 

the case o~ civil rights, for example, the question simr.iered 

dorm to one of the extent to which majority rule should be 

set aside. Actually Jackson rejected the idea that civil 

liberties could be adequately assured by the courts. He 
argued tri..at "some of the most subtle and pervasive rorrr.s 

or intolerance are not technically violations or the Con-

stitution or law a.i."1.d cannot be dealt with in the courts."53 

On the other hand unrestricted majority rule left the indi-

vidual or the minority unprotected. In this dilemma the 

Constitution-makers made their choice in favor or a limited 

majority rule, which obviously-Jackson favored. 

Jackson did not believe that the courts could save 

a ·whole people froill great currents of intolerance, passion, 

or tyrani.~y. Instead, it was the attitude of society and 

its organized political forces, rather than its legal 

machinery, ~nu.ch controlled the development or tree in.sti-

tutions.54 ~evertheless Jaekson was sensitive to the role 

or the Court. He believed that the philosophy or every 

single justice on the Supreme Court had an ixlportant impact 

on America a.~d its future, tha~ in fact "a really great 

judge, by his sensitivity to the national tradition and to 

53Jackson1 Struggle for Judie ial Suprerr..a.cy, p. 285. 
54Jackson, Supreme Court, p. 82. 
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the soul or the law as well as to the statutory f'rar11e-

work1 r.1ay point out our destiny to us. 1155 

There has been little written by or about the 

constitutional philosophy or Harold II. Burton, Tom c. 
Clark1 or Sherman Minton.56 Indeed two Rutgers University 

law professors, Albert P. Blaustein and Clarence C. 

Ferguson., considered Burton and Hinton "the great enigmas 

•... There is a complete absence of' any legal literature 

which would warrant the conclusion that they were either 

pro- or anti- Negro or pro- or anti-civil rights. 1157 
Yet, according to David Atkinson, University of Hissouri 

political science professor, this was not entirely true 

of Hinton. In a personal interview with \iarren, the Chief' 

Justice stated to Atkinson that there never was any doubt 

about the way "Shay" Hinton would vote--that he was strong-
"' 58 ly in favor of desegregation. 

At the time of his appointment to the Supreme 

Court 1 Burton comr.1ented that "my position is center. I 

hold to. the belief that if folks get around a table and 

talk things through they usually can come to the right and 

55 Gerhart, p. 289. 
S6Albert P. Blaustein and Clarence Ferguson, Jr., 

~ef..rep,a tion and the Law (:·rew Brunswick, N. J., 19S/), Pt 34. 
57Ibid. 

S8Personal Interview between David Atkinson a."'l.d 
Chie:r Justice Harren in 1-Jashinzton, D. c., January 12, 1S68, 
as related to the writer by David Atkinson on April 7, 1969. 
Atkinson is the author of an unpublished biography of i-~inton. 
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fair answer. 11 59 What is "right" and "fair" in constitu-

tional interpretation is or course debatable. I-Ioreover 

Burton vra.s also apparently loathe to expound his constitu-
60 tional philosophy via judiciel opinions. Although there 

has been no intensive analysis or compilation or Burton's 

opinions to date, Fred 1-!cCune observed that Burton's first 

term opinions put him in the group or Justices who con-

strued statutes conservatively. In fact most often Burton 

agreed with Frankf'urter during his first year on the Bench.61 

In a study of Burton's votes during the 1949-$2 period, 

political scientist Glendon Schubert characterized Burton 

as extremely conservative. This ranking was based on 

Schubert's construction or his civil liberties scale--

that is his listing of votes in civil liberties cases 

where there were dissenting opinions, with all unanimous 

decisions excluded. 62 

A year and a half bef' ore he was appointed to the 

Court, 1-iinton told the press, "As a judge you are respon-

sible for the law in each case, with no leaning over 

fences. I have decided cases age.inst labor and against 

corporations, according to the law .. • • The law I111st be 

S9McCune, p. 234. 
60Blaustein and ?erguson, p. 35. 
61·~ C 231 .1·.c une 1 p. . 

62olendon Schubert, The Judicial Mind (Svanston, 
1965) 1 P• 101. 
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nonpolitica1. 1163 While waiting for confirmation of his 

appointment to the Court, he stated, "It my appointment 

is confirmed, I should attempt never to be a strict rule-

book Justice. . • • On the Supreme Court I would have a 

tendency to give leeway to Cone;ress and yet work fiercely 

for the enforcement of the Bill of Rights." 64 Al though 

willing to deal in general! ties, I-:inton, like Burton, was 

loathe to discuss legal philosophy 1n any detail oft the 

Bench.65 

There were few clues to Clark's views on the great 

issues before the Court. I-rot only was ho little inclined 

to reveal his constitutional philosophy, but there have 

been no in-depth analyses of his opinions. The tact that 

he was denounced as anti-Negro during Senate hearings on 

his appointment to the Suprece Court can not be given too 

much weight. Actually he had deznanded the admission or 

Negro lawyers to the Federal Bar Association during his 

term as president of that association. 66 Closer to the 

point is the fact that in 1948, 1mile Attorney General, 

he entered the restrictive covenant cases as ar.icus curiae 

with strong support for ending judicial enf'orce~ent or the 

6311sherman Hinton," Current Biography, 1964. 
64Ibid. -
65Personal interview with David Atkinson on April 

7, 1969. 
66 11 Tom c. Clark, 11 Current Biography, 1964. 
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racially discriminatory private real estate contracts. 67 

Clark expressed his view of the decision-making 

task with considerable humility. He reported that 

vlhat is essential in judging is •.. first and fore-
most, humility and an understanding of the range of 
the problems and rs,ne I s] Ol•m inadequacy in dealing 
with them; disinterestedness, allegiance to nothing 
except the search, a."'nid tangled words, an!d lir.~ited 
insights; loyalty and allegiance to nothing except the 
erfort to find that path through precedent, through 
policy, through history, through [one•s] own gilts 0£ 
insight to the best judgment tru;.~ a poor fallible 
creature can arrive at in that r.iost diffi~11lt of all 
tasks, the adjudication between man and Mµ1, between 
man and state, through reason called law.08 

Glendon Schubert reported, after studying the opinions 

Clark wrote in four court-martial cases during the 1959 

term, that Clark revealed a perfectly clear and unambiguous 

reliance upon the time-honored comm.on-law principle of 
star d • • 69 -~ ecisis. 

Fred M. Vinson, who was Chief Justice until bis 

death in October, 1953, did not of course, have an op-

portunity to vote on the major Brown decision of }!ay-, 1954; 

however an appraisal by Blaustein and Ferguson gave him 

credit f'or his role· in the school segregation cases. They 

67c1ement E. Vose, Caucasians Only: The Supreree 
Court, the lTAACP and nestrictive Covenants (~erkely, 17159 ), 
p. 173.- -

68Tom_ c. Clark., "The Supreme Court Coni'erence," 
address be£ore the section on Judicial Adninistration, 
American Bar Association., Dallas, Texas, August 27, 1956, 
as reprinted in ~1estin, The Supreme Court: Views rro:n In-
~, p. 50. - --

6?schubert, p. 7. The cases were_;, Reid v. covert 
and Kinse~la ~• Erueger, 351 U.S. 470 (19~6-r--a,nd-rleid v. 
Covert and Kinse.Lla ~- i'J'ue.i:::er, 345 U.S. l (1957)-.---
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felt that it was unlikely that unanimity could have been 

achieved without the device of breaking the segregation 

issue into separate questions--whether, how, and when. 

They gave Vinson credit for this "compromise," stating 

that the five questions directed to counsel in June, 19S.3, 
which helped to solve the question of how to remedy segre-

gation, bore all the imprints of Chief Justice Vinson's 

border-state experience and wisdom. Vinson was well known 

as a good team man and capable of bringing harmony to a 

divided Court.70 

A contrasting view of Vinson's Supreme Court career 

was given in an analysis by Yale University law professor~ 

John P. Frank, who stated that Vinson supported the state 

more frequently than the individual. Although Vinson often 

used the expression "weighing individual freedom against 

the public interest," he was convinced the needs ot the 

state should come first. Frank wrote that Vinson almost 

never decided a difficult civil liberties case in favor of 
71 the individual. Even though Vinson usually voted with 

the majority of the Court, he most consistently agreed 

with Burton, Clark, Minton, and Reed, forming a £ive-judge 

bloc that was markedly less sensitive to claL"!lS of civil 

liberties than Black, Douglas, or even Frankfurter and 

70Blaustein and Ferguson, p. 29. 
71John P. Frank, "Fred Vinson and the Chier JusticEr 

ship, a seven-year appraisal," 21 University of' Chicago 
Review 225, 1953-1954- -
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Jackson.72 

Earl Warren, appointed Chier Justice after Vinson•s 

death, was the subject of much speculation at the time or 

his appointment. Frank reported with enthusiasm Uarren•s 

own statement that he conceived or the Court as the "balan:e 

wheel of this government. Its function is to keep us fron1 

swinging too violently to one extreme or another. 11 73 Two 

days ~ter War1"en was sworn· in as Chief Justice, he 

characterized him.self as a "conservative 11beral--one who 

will con!'ine his liberalism to practical conservative 

thinking. 11 74 This, or course, was a perfect example ot 

a man walking a middle-of-the-road tightrope, careful to 

avoid offending anyone. Prior to his appointment, WC'ren 

had committed himself on none or the major issues beyond 

the point of no return. Eany Southern segregationists 

felt that he might stand on the "separate but equal" 

doctrine of the Plessz v. Ferguson case due to his role in 

the ·evacuation of the Japanese from the ~Jest Coast during 

World War II. on the other hand anti-segregationists took 

heart from warren's defense or Japanese returnees against 

bigots and racists. 
In the past, Warren had successfully straddled the 

7~•!alter F. r-:urphy, congress the Court (Chica-
go, 1962), p. 74. 

73John P. Frank, ''Affirmative Opinion on Justice 
Warren," New York Times l~agazL~e, October 3, 19.54. 

74xatcher, p. 311. 
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issue of i'ederal-state power relations. Under Democratic 

presidents he had called for decentralization and return 

of responsibility to the states. Yet he had also said 

that "ii' our states are to su.rvive as strong governmental 

units, they ·roust take more and more or their responsibili-

ties and discb.a.rge them ...• What are called Federal 

encroachments often result from the failure or states to 

solve problems that should be solved by state government1175 
He had also expressed his strong belier that it was the 

"joint responsibility of the state and community to pro-

vide adequate education i'or all our children •• • • Edu-

cation will never be sound until this principle of eqqali-

zation is recognized and practiced, both in the states and 

nationally. 11 76 

The Chief Justice was always extremely reticent 

about the workings of the Court, except 1n the most general 

terms. In an interview shortly after his appointment 1 

Warren said that :his new job eL~larated hi111 because "as 

a judge you see the whole gam.J.t or bur.lB.n nature. Even if 

the case being argued involves only a little fellow and 

i50, it involves justice. That's what's important. 11 77 In 

the matter of the school segregation cases, however, it was 

75Ibid. 1 p. 313. 
7~rl Warren, The Public Papers of Chief Justice 

Warren, ed. by Eenry ~,~. Cbristr.lan l:ieW York, 1959 J-;-
PP. 11-13. These reni..arl.:s were made L., a speech at the 
l{ational Convention of the Xational Education Association, 
July 2, 1951. 

77:Katcher, p. 315. 



not only a question of justice, but also a question or law. 

A 1"'riend quoted Warren as saying, during the period be-

tween argument and decision in the Brown case, "You lmow 

how I !'eel about segregation. It isn't a question or what 

I'd like to say, but what the Constitution will permit me 

to say." 78 A member of the 19.53 Court who asked to remain 

anonymous said that of course there was no member on the 

Court who believed in segregation but there was a definite 

division about the question or law in the minds or some of 

the members.79 

Warren's role, in addition to writing the prelim-

inary and :final opinion, was to try to bring harmony and 

unanimity to the Court. The spirit or "collegiality-'' was 

lacking in that the Justices functioned more as individuals 

than as colleagues. Warren's Job from the first was to 

bring personalities together, not beliefs. 80 Payson Wolff, 

a Los Angeles attorney who had been one of Chief Justice 

Warren's clerks, said that after Warren's arrival, court 

attendants connnented upon a notable coherence, formerly 

lacking. 81 During the weeks that the preliminary opinion 

in the school segregation cases circulated, Warren exerted 

all his ability as a politician--lmowing full well, as did 

all others on the court, that the effect of this decision 

78Ibid., p. 321. 

79Ibid. -
SOibid., p. 312. 
81Ibid . ., p. 314. 
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would be highly political. It was also obvious that 

unanimity on the Court would ease enforcement as well as 

acceptance. 

What unique aspects of these Justices help explain 

the Brown decision? Although obviously personal background 

factors molded each judge, there was no way to relate any 

given !'actor to a particular judicial attitude. lleither 

economic level, type of' education, section of country nor 

pre-court experience served as a guide to basic philosophy. 

What this study did reveal was varying constitutional 

viewpoints. One lL~itation was the paucity of materials 

either by or about sor.1e members of the Court. However even 

the more articulate Justices did not necessarily reveal 

their basic attitudes on all of the key issues in tr.e 

Brown case. Nevertheless certain attitudes and groupings 

became apparent. On the issue of federalism, Justices 

Frankfurter, Jackson, Vinson, and Reed were extremely 

zealous of maintaining states' rights. However even Douglas 

and Black affirmed their belief that certain functions, 

!.!.£·, education and running school boards, were within the 

province of the states. 82 Although all the Justices gave 

lip service to maintaining a balance between legislative 

and judicial powers, Frankfurter, Jackson, Vinsvn, and 

Reed stressed repeatedly that most social, economic, and 

82Personal interview with Justice Black on July 
15, 1969. 
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political issues fell within the province or legislature:1. 

During oral argument Frankfurter and Jackson interrogated 

NAACP counsel again and again on this point. At the same 

time, even though Black spoke or the need to limit judicial 

powers, nevertheless both he and Douglas argued that it was 

the duty or the Court to decide on constitutional questions 

when a great public interest was involved, thus conceding 

that some judicial policy-making was inevitable. 

Douglas and Black had long aclmowledged concern 

for the rights or minorities, although Frankfurter in his 

pre-court career and in a private capacity was also nctive 

in advancing minority rights. On the other hand Reed, 

Jackson, and Vinson all expressed concern that the rights 

or the majority should not suffer while protecting the 

rights or individuals or minorities. 

In the matter of constitutional interpretation, 

Frankfurter and Jackson were outspoken in their respect 

tor the 11 bea ten track" or the rule of precedence. In 

contrast, Douglas declared that particularly 1n constitu-

tional questions, the Court should be less bound by stare 

decisis, that age alone did not give sanctity. Jackson 

and Franki'urter also preferred restrained, austere opinions, 

"avoiding possible erroneous guideposts for the future." 

Nevertheless these two Justices, along with Douglas and 

Black, argued for a flexible interpretation or the 

Constitution by acknowledging the influence of the tin1es 
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and the necessity for developing a "living constitution." 

Regardless of their professed attitudes, what the 

Justices actually agreed to in the Bro\om decision was an 

assertion of judicial versus legislative policy-making and 

national vis-a-vis state power. With a vigorous nod to 

changing times, precedence was overthro,-m in following a 

broad construction of the Fourteenth Amendment in order to 

uphold minority rights against claims of a sizable majority 

or the population. In light or the serious reservations 

about the issues and points or law 1n the minds or several 

members or the Court, it becomes even more surprising that 

unanimity was reached in the Brown decision. Such being 

the case, there is one remaining major influence on the 

decisional process worthy of exploration. That is the 

often-mentioned climate of the times. What relevance if 

any this i'actor played in the school segregation cases will 

be examined in the i'ollowing chapter. 



CHAPTER IX 

INFWENCES ON THE COURT 

The prime question or my study of the Court is how 

the judicial mind is informed--what kind or contacts exist 

between society and the courtroom. If the Court is to 

interpret a "living constitution," if it is to remain 

sensitive to the currents of public opinion, 1f it is to 

aclmowledge changing life patterns and advances in various 

fields or lmowledge, there must be channels or information. 

This is so because above and beyond legal precedents, there 

is the int=-:.ngible yet powerful influence or the times 

through which the Court must n1ove. }~an:, justices have ac-

lmowledged this. Justice Robert Jackson observed that tho 

Court could never escape the clinate in which it lived, 

noting that judicial interpretations changed rrorn one 

generation to the next as the Court responded to changes 1n 

public opinion. 1 Felix Frankfurter called the Court "a 

good mirror, an excellent mirror ... or the struggles or 

dominant i'orces outside the Court. 112 Hugo Black observed 

that the constitution could only maintain its integrity 

1Robert H. Jackson, The Suore:me Court in the Arneri-
System of Governr:ent (~rew York, 1955), p. 112-.-

2Felix Frankfurter, "The Supreme Court in the 
Mirror of Justice," 105 Universitl of Pennsylvania Law 
Review, 785, 1956-1957. - --
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by moving in the same direction and at the same rate as 

the rest of society. 3 Oliver w. Holr.les, Jr., noted that 

judicial decisions wer~ affected by the "felt necessities 

of the times, the prevalent moral and political theories, 

institutions of public policy, avowed or unconscious, even 

the prejudices which judges share with their tellow rnen. 11 4 
Plainly there 1s considerable agreement that the courts do 

respond to the mood or the times. 

This raises two key questions. First, what was 

the "temper of the times" in the early 1950•s and second, 

by what means could the Court have informed itsel.f or the 

public mood. unquestionably, interpretations of the public 

mood varied. That it is multi-faceted, shifting, and 

di!'ficult to ascertaL~ no one doubts. That politics focus-

es on guessing and guiding this mood 1s also certain. For 

the purposes of this study the dominant mood or the times 

in relation to racial segregation was identified 1n 

certain recurring themes appearing in various media. The 

Cold War, the struggle between Co~.JTIUnist and democratic 

countries, the Anerican image as a democratic leader in 

the eyes or non-white peoples of the world, the American 

tradition or equality, the politics or race with thee-

merging Negro vote, and the Southern life-style and 

3charles .A. Reish, "Living Constitution and the 
Court's Role," Hugo Black and the Supre!'ne Court (New York, 
1967), p. 37. - - - -

4oliver 1'!. Holmes, Law and the Court: Sneeches or 
O. W. Holmes (Boston, 19lti);-p.9o.--- -
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traditions were essential concerns of the public at that 

period of American history. Changing ideas or the very 

concept of race itself were also in the news. 

In order to answer the second question as to how 

the Court informed itself, certain :more readily available 

sources were examined such as Presidential speeches and 

actions, the Congressional Record, the press, ~.agazine 

articles, and legal journals. Clearly the Court has other 

means of informing itself such as professional and personal 

friendships, intra-Court relations, and the entertainment 

world of movies, stage, and television, as well as events 

occurring in the District of Colwnbia, the 1mmediat9 en-

vironment of the Court. Limitations of time. and resources, 

however, limited this study to select examples of the 

first-named sources. 

Looking at the world scene first., certain well-

known facts form the background for the American mood in 

the 1950 1 s. nazi storm troops had demonstrated the im-

plications of racialism in terms few could ignore. The 

free world, in theory at least, revolted aga~nst the 

principle that a man might be harassed for his ancestry.5 

Hope for universal brotherhood was explicitly spelled out 

1n the United nations Charter which requested ''Universal 

respect ror, and observance of, human rights and fundar.ien-

tal freedoms for all without distinctions as to race, sex, 

5wallace Eendelson, Justices Black and Frankfurter: 
Conflict in the Court (Chicago, 1961), p. 75. 
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language, or religion."6 Granted that this was the ideal 

and not the reality, nevertheless the formation of the 

United Hations organization itself was an expression of 

widespread hope for a world ruled by reason and justice 

rather than greed and brute force. 

Race was the principle subject of discussion by 

the Economic and Social Council of the United Iiations in a 

Paris conference during December, 1949. There a group or 

world-eninent anthropolo3ists declared that the term "race" 

should be replaced by ethnic, religious, national, ling-

uistic, geographic, or cultural terms. According to this 

group, intelligence tests did not in themselves enable us 

to dif'i'erentiate safely between what is due to innate 

capacity and what is the result of environmental influences, 

trainine, and education. The anthropologists found no 

evidence of inborn differences in intelligence or temper-

ament. Cultural experiences were considered to be the 

major factor in explainins differences between gro~ps. 

They thought race not so much a biological phenomenon as a 

social myth. 7 This is not to claim that press releases or 

such ne1.-1s changed peoples I opinions overnight, nevertheless 

such viewpoints became part of the public picture. 

Lookinz at the do~estic scene, the struggle for 

6united r;ations Charter, Article 55, Section C. 

7"uIIBSCO Sre:ter~_ent on Race, 11 and Science 
(New York, 1961). 
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Negro rights had s~rong roots in the events or the l930•s 

and 1940' s. Under the l{ew Deal, tor the first time, at-

tempts were made to give Negroes their share or government 

assistance. I-·1ore blacks entered government service than 

ever before. Thanks to the lobbying efforts or A. Philip 

Randolph and a threatened march of ,50,000 rfegroes on 

Washington in January, 1941., President .tt'ranklin D. Roose-

velt issued an executive order aizr.ed at abolishing employ-

ment discrimination in defense contracts, civil service, 

and job training programs. 8 Furthermore the New Deal had 

worked to the Negroes' political advantage by 1ncorporat1ns 

the colored voter as an essential elenent in the Roosevelt 

Political machine. 9 As part of this trend the Department 

of Justice established a Civil Rights Division in 1939, 
under Attorney Gene:r,al Frank 1-:urphy. In the Soldiers 1 

Vote Act of 1942, Congress abolished the poll tax as a 

prerequisite for vo~ by members of the services. 

All these measures added up to an improvement in the ideo~ 

logical ciimate in the country. Further14ore tour of the 

Roosevelt appointees to the Court were practical politi-

cians ( Justices Black, Jacks on, 1-11rphy, and Rutledge) whom 

the exigencies of the 1iew Deal had :irJS.de intezi.sely auare 

Bnonald R. I-IcCoy and Riche.rd T. Ruetten, "The 
Civil Rights Hovement: 1940-1954, 11 The i-iidwest Quarterly, 
XI, Ifo. 1 (1969), PP• 9-J.4. 

9John A. Garraty, ~uarrels That Eave Sh...~ned The 
Constitution O!ew Yorlc, 1962), p. --
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of the political power shift implied in the Negroes' 

new party role. 10 

Progress toward· desegregation of the armed forces, 

especially during the Truman administration, was one ot the 

quietest revolutions in racial matters the United States 

had experienced. By the end of 1954, segregation and dis-

crimination were virtually eliminated from the internal 

organization of the active military forces. Integration 

and equality or treatment was the official policy in such 

on-base facilities as swm.ining pools, chapels, barbershops, 

post exchanges, movie theaters, and dependent's housing 

as well as in the more direct military areas or assignment 

and promotion. Despite this achievement, however, there 

remained areas where military life touched the sur-

rounding off-post civilian connnunities and where discrimi-

nation and segregation remained the rule, especially, 1n 

civilian housing and in schools surrounding military basesP. 

Campaign oratory during the 1948 and 1952 presiden-

tial elections also d.r~~atized the issue or race and civil 

rights. Indeed the prospect of a revolt in the South by 

Dixiecrats made the Northern Negro vote crucial in 1948 in 

states with large electoral votes. During the 1952 presi-

dential campaign, statements by Dwight Eisenhower 

11Richard E. Dalfiume, !>esegregation of the United 
States Armed Forces (Columbia, !•:issouri, 19091, p. 220. 
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supporting desegregation in the District or Colur.1bia 

were duly noted and publicized by members or the l!ational 
12 Association for the Advancement or Colored People. 

Pressure group activity also increased in volw:,e 

and intensity. Fifty-three national organizations in 1949, 
joined the NAACP for a civil rights rnob111zat1on, repre-

senting the church, laborJ fraternalJ and minority organ-

izations. From this group 4JOOO delegates assembled in 

Washington, D. c. during February, 1950, to press for 

Congressional action under the leadership of Roy Wilkins, 

acting secretary of the NAACP. A variety of methods were 

used by these organizations to educate and persuade the 

American public to make government guarantee equality and 

freedom. There were appearances before the Senate and 

House committees, articles in journals, a campaign in the 

press, radio, and television, as well as united demands for 

civil rights be~ore the platform committee of tho De~o-

cratic and Republican parties in 1948 and 1952. 13 

The segregationists were also working for their 

vision of America. ~1hile the majority proceeded quietly, 

more rabid types of white racism did exist. One extre~ely 

vocal group which sent out a stream of 11 tera ture reach-

ing even the Supreme Court was the Chicago group called the 

White Circle League of America founded by Joseph 

12wal ter :·.'hite, How Far the Promised Land (1.!ew 
York~ 1955), p. 110. - - -

l3Ibid. 
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Beauharnais. Recommending total segregatio~, Beauharnais 

suggested reserving Africa for the blacks, Asia tor the 

yellow man, and Europe and America for the whites. The 

formal platform, combining religious, anti-Conmunist, 

states•-rights, and anti-integration appeals, urged wh1to 

Americans to: 

1. Oust the Reds from America 
2. Preserve white neighborhoods for white people, and 
to bring about complete separation of the black and 
white races 
3. Adhere to Constitutional Government as established 
by our pioneer forefathers 4. Oppose F.E.P.C.(Fair Employment ?ractice Committee) 
5. Oppose One ~·!orld Government 
6. Preserve States' Rightsl.4 

Although the language of such openly racist organizations 

was extremely inflama.tory and the size or their following 

doubt.ful., nevertheless the :fears of some Americ&.ns were 

undou.btedly expressed in their platform. 

One gauge of the times was the public opinion poll. 

An Elmer Roper poll in 1950, was encouraging to \·lal ter 

White, NAACP director. He noted that in response to a 

questionnaire on integration, 43-5% :from the Far !-lest and 

57:;, .from the North West favored total integration. White 

co:mmented that it was doubtful whether even half' that 

number would have so expressed themselves in 1940. 15 On 

14Burton Papers, Library of Congress. One letter, 
dated December 4, 1953, was addressed to Justice Hugo 
Black urging him to respect the "impassable" dividing lino 
between civil rights and social rights. 

1~·.'hite, p. 45. 
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September 1, 1953, a Gallup poll investigated the pressing 

worries in the nation. According to the replies, major 

concerns were civil rights in the South, the high cost or 

living in the East, and the farm probler.i in the Hiddle 

West. Another Gallup poll conducted on July 11, 14, o.nd 

16, 1954, indicated a three-to-one response in the South 

against the Brovm decision, in contrast to the East, the 

region most in favor of the decision. On the question of 

whether educational integration was acceptable, the most 

highly educated groups in the population were most in favor 

or it. Nevertheless among Northern whites 45~ objected to 

school integration., 49% did not object, and 6% expressed no 
16 opinion. 

An intensive study of wr-ite, moderate attitudes in 

the South was published in 1954 by Henry Ashmore, executive 

editor of the Little Rock Arkansas Gazette. Ashmore con-

ducted a field study or progress and gaps in Southern 

public education with the help of forty-five scholars. 

According to the report, integration in a meaningful sense 

could not be forced by the mere physical presence of the 

two races in a single classroom, because no public school 

was isolated from the cor.llilunity which supported it. In-

stead, the initiative for desegregation must come from tho 

16Betr1nia Bowker, "The E:ffect of Press Sponsorshi:--
on Gallup Candidate Polls," unpublished i~sters 1 Thesis, 
June,1970, Department of History, University of Eissouri a~ 
Kansas City. pp. 112-113. 
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local level where new patterns had to be hanL-nered out 

across tables in thousands of scattered school districts, 

to accommodate not only the needs but the prejud1co3 ot 

whites and blacks to whom "these problems were not ab-

stractions but the essence of their daily lives. nl 7 

Ashmore er::phasized that the black-white ratio wo.s 

the most powerful sinele d~ter~inant or racial attitudes 

and that the practical results or desegregation depended 

on it. The larger the concentration or ~esroes, the 

greater desree of discrimination. Although the end of 

legal segregation was in sight, he foresaw the continua-

tion of~ facto segregation in both the South and non-

South, resultin6 from segregated residential patterns. 

This was so because "the great social and economic forces 

that have worked on behair of sesre,sation will keo~ on 

working regardless of judicial determination." Ironically 

While the South spent a higher proportion of her total 

personal income i'or education than the rest or the nation,._ 

3.3Jb in the South to 2. 75; for the non-South, Southern 

schools lagged behind national standards. Part or the 

problem was that cities had born the heaviest ta.~ burden 

while rural a~eas had the greatest need. Eowever thee~-

pense of naintaining a dual school system was undoubtedl7 

a n1ajor !'actor. In sum the report gave the ir.lpression 

that the white r.oderate Southerner was sa:;ins, "so slow," 

1 7r:enr·y Ashnore, The :-:-e~ro and the Sc~1~~ls_ ( Chapel 
Hill, 1954), p. 126. 
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give us time, we have an economic problern in tho South 

for white as well as for black schools, and eventually wo 

will desegregate. 18 

Presidential actions were another indicator or 

public mood. As both leader and reflector or current 

opinion, the president plays a special role. \·~ile re-

cognizing that a president rarely has all segments ot the 

country behind him, his actions nevertheless have great 

importance in reading the climate or the times. For the 

purposes of' this study, a few select examples or presiden-

tial actions in reference to racial discrL~ination from 

the Truman and Eisenhower administrations will t~rther 

illuminate the mood of the early 1950•s. 

Probably one of the most publicized developraents or 

the Truman administration was the appointment or the Com-

mittee on Civil Rights in 1946. }Iany believed that a de-

cisive £actor in the movement toward greater ci\"11 rights 

tor the Megroes began with Truman's Committee, whor.1 he 

told, "we are making progress, but we are not r;,.aking pro-

gress f'ast enough."19 In its report., To Secure These 

Rights, issued in 1947, the Committee unequivocally recom-

mended the elimination of segregation based on race, color, 

cree'Cl, or national origin and the end or the "separate but 

equal" doctrine. The effect or segregation was to brand 

18Ibid., pp. 114, 134. 
l9John P. Roche., The ~uest for the Dream (l:ew York, 

1963), P• 238. - --- --- -
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the Negro with the r.i.ark of inferiority, implying that he 

was not fit to associate with white people. The Committee 

argued that reason, history, and ~ecent experiences 1n 

military desegregation supported an end to orr1c1al segre-

gation. Segregation in the nation's capital was also 

noted as a particularly graphic illustration or the ra1lure 

of democracy. The Connnittee specif'ically recor.~ended that 

the civil rights section of the Department or Justice be 

reorganized to effectuate desegregation policies; an anti-

lynching law be enacted by Congress; state and federal 

action be taken to end the poll tax; and Congress require 

an inmlediate end to discrilTlinatory and segregation practices 

1n all branches or the armed services. 20 

The report t-ras widely discussed in newspaper edit-

orials, by ministers from the pulpit, in labor union 

meetings, in all levels of educational institutions, and 

by numerous civic and fraternal associations. According to 

Walter Uhite, the Committee's statement was a positive 

help in creating senti.~ent in support of future court de-
21 cisions. Various segments of the public were represented 

by business, educational, labor, religious, and profession-

al leaders who were called to serve on the Com:dttee. 

Some of the more prominent individuals included Charles E. 

20To Secure The~ ~ts 1 The Report of the Pres1-
dent 1s Commi_ttee on Civil Ric)lts 1 Washington: United States 
Government Printing Office, 1947, p. 79. 

2¾1hite, p. 76. 
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Wilson, Chairraan of General Notors, James B. Carey, 

Secr1etary-Treasurer of the C. I. O., Congres srr..an Franklin D. 

Roosevelt, Jr., President Johns. Dickey ot Dartmouth 

Col1ege, President Frank P. Graham or the University of 

Nor·ch Carolina, and Jewish, Catholic, and Protestant 
22 clergymen. 

It is significant that President Truman did not 

bury the Committee 1s report but instead on February 2, 

1948, asked Congress to implement it with the necessary 

civil rights legislation. To show further that he meant 

business f'ollowing the report, President Trwnan issued two 

Executive Orders, Nos. 9980 and 9981. The first establish-

ed a Fair Employment Board to deal with discr~r.ination in 

govermnent employment and the second set up the President's 

Comrnittee on Equality of Treatment and Opportunity in tha 

Armed Services. 23 Although President Truman was unsuccess-

ful in obtaining Congressional endorsement for his views 

on civil rights, the great moral and political force or 

the presidency was now forthrightly behind equality or 

treatment. 24 

The President's Conmdttee on Equality or Treatment 

and Opportunity in the Armed Services issued its final 

22To Secure These Rights, P• 24. 
2.Ji.zccoy and Ruetten, p. 24. 
24nalfiwne, p. 200. 
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report, Freedom to Serve on Eay 22, 1950. Significantly 

the army moved tro~ an official policy of segregation in 

1948 to an officia~ policy of integration 1.~ 1950, al-

though in fact, as previously mentioned, the practice or 

segregation continued. The Committee's report was, how-

ever_., an impetus to the Air Force to move more rapidly 

toward integration and led the Havy to take further steps 

in that direction. Despite official policy ~any military 

orficers believed in gradual integration and continued 

their resistance to integration. AlthouGh the Korean ~-!ar 

pushed the Army to complete intecration much sooner than 

would have been the case without it, nevertheless the 

Committee's work laid a f irli1 foundation for this develop-

ment. 25 

Other actions by President Trur.~n included the 

formation or his Cor..nission on Higher Education in 1948 
which pressed for an end to racial discrir.u.nation in 

colleges. Truman also ni.ade some appointr.ients of H'egroes 

to public office. One of the most pror.1inent was the. t of 

William Hastie as a Court of A9peals judGe in 1949. There 

also was increasing pressure by blacks within and without 

government asencies ~or fair enployment and pro~otion 

standards. Although Trurr..an resisted pressure for a Pair 

Dnployrnent ?ra.ctice Act., after the onset of the Korea.~ !·!ar 

he announc·ed a :rational I~:anpower 1-:obilization Policy based 

on voluntary responses to civilian r.anpo:-rer needs. Under 

25rbid. 
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this policy the government assisted employers in the 

raaximwn use of minority workers. Partly as a result, 

employment of blacks rose, although not propol"tionately 

to their numbers. Some months later, 1n December, 1951, 

Truman issued another Executive Order, No. 10308, creating 

a Committee on Govern..-,ient Contract Conpliance charged with 

investigating compliance with anti-discrimination clauses 

in government contracts. The Conunittee 's work did strength-

en enforcement of nondiscriminatory provisions in govern-

ment contracts and contributed to the rise in median income 

o:f non-white families from $1,671 in 19.50 to $2,357 in 
26 

1953. 
Supplementing the efforts of the government was a 

very active Negro leadership which included :·lalter Uhite, 

Roy Wilkins, and Thurgood l(arshall of the lJAACP, Lester 

Granger of the Urban Leagu.e, Congressma.n Adam Clayton 

Powell., and Judge William Hastie. Authors, athletes, and 

artists of the black race also publicized the needs and 

potential or Negroes. Furthermore the blaclc press reached 

out into the black community as an opinion-molding in-

strument. 27 

The Eise~.hower style and viewpoint on racial segre-

gation dif£ered marl,edly from that or President Trw:,.an•s. 

Eisenhower revealed his personal views when as Arr:ry Chier 

26Ibid., P• 167. 
27~£Coy and Ruetten, p. 26. 
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of Staf°f, he once told the Senate Committee on AI'liled 

Ser·vices, "I do believe that if we attempt merely by pass-

ing a lot of laws to force someone to like someone else, 

we nre just going to get into trouble. 1128 Sherman Adams, 

principal assistant to Eisenhower, reported that the 

President had done nothing to encourage acceptance or 

school desegregation and was planning to do nothing until 

Governor Orval Faubus and the mob at Little Rock forced 

the federal government's hand. Eisenhower was convinced 

in his own mind that progress toward school integration 

had to be made with considerable deliberation. Probably 

hiS' statement that 11 I don•t believe you can change the 

hearts of men with laws or decisions" best summed up his 

attitude. 29 

Despite the President's well lmown viewpoint, the 

NAACP Report of 1952 noted sone encouragement from Eise~-

hower for the fight to end segre5ation in schools. In a 

conference with a NAACP delegation in November, 1952, the 

President-elect said he could not conscientiously see 

federal funds appropriated to establish or maintain segre-

gated schools. At the same tirne he told several Southern-

ers that he would not dictate how they should run their 

schools, even though he opposed federal aid to dual systems 

28Leo Katcher, Earl Warren: A Political Biogr~E!}z 
(New York, 1967), p. 32:S:--

29Ibid. 
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of public education. 30 School desegregation as Eisenhower 

viewed it, was not so nru.ch a part or a sweeping social re-

volution as it was a question of individual emotions. In 

his opinion the problem was basically emotional rather 

than rational and therefore he wanted to ensure that change 

would be sufficiently gradual to prevent law from ad-

vanc:ing too .far beyond emotional readiness. The adjustment 

had to come internally .from within a sufficient number or 
white Southerners. Furthermore .federal pressure wculd not 

only be an intrusion into areas that were properly state 

responsibilities, but would deepen emotionalism and com-

pound the problem. 31 

Congress was another indicator o.f the times as 

speeches by Senators and Representatives gave a kaleidis-

copic picture of the mood o.f America on the question o.f 

racial discrimination. Samples o.r Congressional rhetoric 

from 1950 to 1954 as proximate to the Brown decision will 

be briefly discussed here. No effort will be made, how-

ever, to trace the numerous bills introduced on the subject 

during this period. That would have to be the subject of 

another inquiry. Suffice it to say that despite the eyriad 

or bills and resolutions o.ffered, there was no major civil 

)ONAACP Report, 1952, p. 43. 
Jli,ru.man V. Bartley, The Rise of }:assi\re Resistance: 

Race ~d Politics i:t_:! the Soutil:>uriiis·-Tue 1950 1 s (Baton 
Rouge, I969), p. 62. -
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rights legislation passed by Congress until the Civil 

Rights Act 0£ 1957. 
A swelling tide or rhetoric flowad from Congress 

during the years 1950 to 1954 on the subject or racial 

discrimination, resulting no doubt from all the previous 

mentioned national and international factors as t-1ell as 

rrom the recent Supreme Court cases on restrictive cove-

nants and segregated graduate and professional schools. 

Predictably a wide diversity or opinion was revealed as 

Southerners and non-Souther~ers, liberals and conservatives1 

pro-segregationists and anti-segregationists battled it 

out. Pro-segregationists repeated the familiar themes 

heard elsewhere: the Southern way or life, the importa.nce 

or deep-seated feelings, the fact that the problem existed 

in the hearts and minds of Southerners, their opposition 

to federal aid for education1 their belief that the whole 

problem was aggravated by radical agitators and Northern 

carpetbaggers, their conviction that the Court wns engag-

ing in judicial legislation1 their belief that Negroes 

did not really want to end segregation in the South, the 

claim that the Fourteenth P.IY!endnent did not proscribe 

segregated ed.l.1cation, their opposition to any per~Anent 

federal F.E.P.C., the Cort1Ir~nist ogre behind the civil 

rights movement, the probable loss of teaching jobs for 

Negroes under desegregation, and the complaint that the 

South was the whipping-boy for tha racial problems or the 

nation. ~rativist sentiment, fears of mixed n,Arriages, 
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dislilrn of sociological theory, and the plea r or racial 

purity were also heard. 

Congressmen :favoring racial desegregation spolco 

about the Democratic tradition, the world image or the 

United States in regard to race relations, the financial 

cost 6!' race bias, the myth or race, and progress in de-

segregation in the armed forces and in the D1st~1ct or 

Colwnbia. 

Typical segregationist rhetoric was that by Senator 

James O. Eastland of 1,:ississippi on June 22, 1950, alle31ng 

that the Supreme Court's recent Sweatt and r,:cLaurin deci-

sions were attempting to tear down the dual school system 

ot the South. Racial segregation was 1n the minds and 

hearts of Southerners and was not about to crumble because 

of radical agitators. The very foundations or American 

democracy would be destroyed if federal bureaucrats seized 

control of the public school system, therefore he opposed 

federal aid for education. 32 In like vein, Representativ& 

James c. Davis of Georgia on Movenber 30, 1950, compared 

the desegresationists whom he classified as radical agita-

tors with the carpetbaggers of Reconstruction Days who at 

bayonet point tried to force radical doctrine on a "helpless 

and defeated section." In 1950, it was a questi~n of 

judicial legislation by a left-wing Court aided by the 

executive branch of the federal government, that was being 

32congressional Record, 81st Congress, 1st Sessio~ 
p. 9043. 
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forced upon an unwilling people. Furthermore he claimed 

that decent, law-abiding. ha.rd-working liegroes did not want 

seg:r1ega tion abolished. The Court's action was a blow in 

favor of the mongrelization of America. 33 Nowhere, Davis 

argued a year later, did the Fourteenth A.~endment state 

that separation of the races was a denial or equal pro-

tection of the laws. Georgia was determined to resist 

destruction of her laws and institutions. Efforts to force 

mixed schools wou.ld fail, and in fact there could be no 

public schools without public school runds.34 In similar 

fashion, Representative John l-lheeler of Georgia co~plained 

that 10% of the population (the Negroes) should not be 

allowed to dictate to 90J~ of the people. He felt that the 

District of Colur.ibia restaurant case (District. of Colunbia 

.!• John R. Thompson Co.) was an obvious prelude to the 

decision expected later that year regarding segregation in 

the public schools.35 

On the other hand, from more moderate Southerners 

came speeches favoring laws abolishing lynching, encoura~-

ing equal opportunity to work, and approving desegregation 

in the armed forces. For example, during the first eight 

months of 1953, not only Northern but so~e Southern Congress-

men as well were among the sponsors of nineteen bills 

33Ibid., Cong. Rec. 1 81st Cong., 2nd Sess., p. 1600.5. 

J4Ibid., 82nd C on6. , 1st Sess., p. 12554. 
3Srbid., 83rd Cong., 1st Sess., p. 64)1. 
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whose major purpose was to prohibit racial discrin1ination 

in various areas of national life.36 

Congressmen pleading for racial desegregation were 

also vocal. In September, 1950, Senator Hubert H. Humph-

rey introduced the United Nations' report on race relations 

which presented, he said, the most authoritative scientific 

facts about the problem of race by the world's outstanding 

anthropologists and sociologists. For all practical social 

purposes, the report stated that race was not so much a 

biological phenomenon as a social eyth which had done 

enormous hwri..an and social damage by preventine the normal 

devel~pment of millions of hUiilan beings. No proof existed 

thet groups of mankind differed in innate mental character-

istics--in intelligence or temperament. 37 A few days 

earlier Humphrey had discussed the cost of race bias and, 

referring to an article by a member of the President's 

Committee on the Equality of Treatment and Opportunity in 

the Armed Services, said that national self-interest de-

manded that all our hll.l~an resources be made available 

without delay or inhibitions.38 

From time to ti.me congressional recognition was 

given to achieverr.ents of outstanding Hegroes. The career 

or Charles Spaulding, President of the North Carolina 

l-iutual Life Insurance Company, of Durham., north Carolina 

36Ibid., 

31~.1 

38~•1 

Index, 83rd Consress, 1st Sess., p. 497. 

81st ConG . ., 2nd Sess., p. Al.1+379. 
. 

p. A64.57. 
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was one so mentioned.39 The theme or totalitarian pro-

paganda discrediting the United States over the issue or 

ci·vil rights and racial strife was repeatedly heard in 

one variation or another. Consequently, according to 

Representative Franklin D. Roosevelt, Jr., Americ~ must 

show that democracy worked for all. 40 Sena tor Paul Douglas 

of Illinois pleaded for better understanding amone the 

races when he deplored the 1950 race riots in Cicero, 

Illinois. A Negro family was prevented from moving into 

an all-white neighborhood by a mob of 6,000. Ironically 

the Chicago Grand Jury indicted not the activists in the 

mob, but the woman who rented her building to the ~Tegro 

family. Douglas said this was a denial or every principle 

of American democracy and justice under the law.41 A wave 

of vandalism in Hiami against racial and religious groups 

and the bombings of Negro apartments and a Jewish synaGOQle 

in the fall of 1951 was bitterly condemned by Representa-

tive Louis Heller of New York.42 

Representative Ada..~ Clayton Powell or New York City 

was especially active in brinsing up problems or discrimi-

nation. He spoke out for a Fair Employment Practices Com-

mission, desegregation in naval shore establishments, open 

39Ibid., p. Al560. 
40~ .• P• A4396. 
41Ibid., p. 12554. 
42Ibid., p. Al755. 
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housing, and ending segregation in the State Departr.iont. 

Powell characterized Washington as a "moral cesspool" per-

mitting segregation in the "hub of world liberty, 1n the 

capital of democracy." This was 1n connection with his 

bill to assure all persons within the District or Columbia 

full And equal privileges in places or p~blic education, 

accomodation, resort, entertainment, and amusement.43 

Other speakers pointed to pro5ress being made in 

race relations such as President Eisenhower's backing for 

desegregation in the capital, Attorney General Herbort 

Brownell's recornrnendation for ending segregation in public 

schools, the appointn:ent of a number of Negroes to hiGh 

govern.~ent positions, and for desegregation 1n Veteran's 

hospitals.44 

The divisions in American society over the issue 

or racial segregation were painfully clear in the state-

ments of Congressmen during this period. !Tot only did 

Congress attempt to interpret the mood of its constituent~ 

but Congressional actions in turn were reported by the 

press. Clearly there was a two-way street run..'ling from the 

American citizen to Capitol Hill and back again. The 

Supreme Court could not help being aware of what its fellow 

servants were doing across the street. The nine justices 

were thus subject to a barra5e of arguments from the public 

43~., 83rd Cong., 1st Sess., p. 7114. 
44rbid., 83rd Cong., 2nd Sess., p. 12876. 
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via Congress as well as .from the White House tor an ex-

tended period prior to BrO't·m, exposing them to all the 

major themes appearing in the school segregation cases. 

The nel.·rspapers are, ot course, a valuable source 

of inf'ormation about the cliinate ot the times. As might 

be expected they reinforced the themes and attitudes about 

racial problems already revealed. To probe this source, 

the Hew York Times was examined from the years 1950 to 

1955. Although the Times is by no means representative of 

other papers, the Times does enjoy a reputation for rela-

tively objective reporting and its news service acts as a 

pipel"i.ne to local papers throughout the country. The 

American democratic tradition, the United States ir.tage 

abroad, the politics of race, and the usual pro- and anti-

segregationist thought appeared repeatedly. A few examples 

will su:ffice. 

Harold Stassen, Director f:or Hutual Security, ap-

pealed to the r!AACP on June 29, 1953, to help publicize 

the positive aspects of the Negroes• progress, in particular 

the spectacular improvement in literacy from 1663 to the 

present. He pointed out that while 95; cf the 1:egroes were 

illiterate in 1863, only 6% were so in 1953.45 Walter 

White, NAACP leader, protested the nomination in 1953 ot 

Governor James Byrnes of South Carolina as a delegate to 

the United Nations Assembly. White said that this 

4.51{ew York Tirnes, June 29, 1953. 
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assignment contributed to Soviet propaganda about American 

racism. Byrnes• assign~ent would be widely interpreted, 

according to ~-/hite, as an abandonment by the United States 

of its championing of human rights.46 Along this line, 

a press release by forrner Assistant Secretary or State A. 

A. Berle stated, "It is no exaggeration, I think to say 

that the habit of race discrimination practicod 1n certain 

parts of the United States is the greatest single danger 

to the foreign relations of the United States. 1147 

Politics and race were repeatedly 1n the news. 

Statements by President Eisenhower appeared regulo.rly 

notin~ his support for the principle of equality. Credit 

was given him for the large number of appointments or 

Negroes to governnent jobs, the establishment of a ~overn-

ment contracts co:mmittee, and executive orders to end 

segregation in the nation's capital, in schools on nilitary 

reservations, and in veteran's hospitals.48 Walter ~-.'hite 

announced in April, i954, that the mounting voting strength 

of the I-Tegro would be a big gun in his battle for equality 

in the South. By 1956, he estimated that over 3,000,000 

Negroes would be eligible to vote in the South, conpered 

With 200,000 in 1944.49 

46Ibid., July 10, 1953. 

47Ibid., February 7, 1954. 
4Sibid. I-:ay 18, 1954. 
49rbid., April 5, 1954. 
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Statements fron various public leaders supported 

the Negroes' cause. A ColT!lllittee of 100, made up or leaders 

in education, church, law, arts, a.."ld c 1 vil 11r e was !' ormod 

to aid the NAACP in its fight against segregation. A 

November 25, 1952 new release requested contributions from 

all who believed in this cause. It was pointed out that 

a single case carried to the Supreme Court in 1952 involved 

expenses of more than $20,00o.SO The C.I.o. announced its 

:financial support for the :NAAC? fight when it o!'f'ered a 

contribution of ~2,500 to help finance the legal attack 

on segregation of Uegro children in public schools. 51 

Senator Hubert H. HWilphrey was also in the news for his 

protest against school segregation on army posts.52 

Various personalities workL~g for the Negro cause 

made the news. Judge J. Waties Haring was honored on 

April 17, 1952, at a Civil Liberties luncheon in New York 

City for his fight against racial bias in the South.53 

Judge Willia..~ H. Hastie, ranking Negro jurist at that time 

was reported as saying that housing segregation "was one 

of the most sinister breeders of bigotry" which more than 

anything else made Negroes strnngers in their own home 

co:mr.iunity.54 Of special interest to citizens of the 

50rbid., November 25, 1952. 
51Ibiq., September 3, 1953. 
52~., January 15, 1953. 
SJ~., April 17, 1952. 
54Ibid., November- 23, 1953. 
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Dir.itrict of Columbia was the announcement that the rD.r.1ous 

singer Harion Anderson wa.s going to make her first com-

me111cial appearance in Constitution Hall on t-:arch 14, 1953, 
fourteen years after she was barred !'rom singing there by 

the Daughters of the American Revolution.SS 

Indications of segregationist sentiment were ap-

parent in the announcement of the central board or the 

National Council of Churches 1n the United States or Ameri-

ca, representing twenty-nine Protestant and orthodox bodies 

with a membership of 31 1 000,000. Because or a division 

or opinion, the board postponed action on a strong denunci-

ation of racial segregation. A member or the Presbytor1an 

Church, USA (northern branch) observed that "in certain 

connnunities some things can be done that can't be done 1n 

other places. 1156 The strong opposition in South Carolina 

to public school desegregation was publicized by the an-

nouncement that a state constitutional ar:iend.I:ent had been 

passed paving the way for a private school system 1n the 
57 event that segregation was declared unconstitutional. 

The widely varied patterns or segresa,tion in the South was 

the subject or a Sunday feature article in the ~!ew York 

!1mes on Ju.ne 14
1 

1953. Although segregation was practic-

ed in schools, in the use or drin..ldng fountains, dining 

.55rbid., Harch 4, 1953 • 

.56Ibid. 1 r,:arch 22, 1952. 

57illd., November 6, 1952. 
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and sleeping accomodations, and local transportation, 

more people in the South were beginnins to believe that 

the use of the ballot would turn the tide. SB 

Other segregationist sentiment was evidenced 1n 

reports that the Klu Klux Klan rode again 1n Cairo, Ill-

inois, in January, 1952, when crosses were burned on the 

eve of the scheduled admission of ?regroes into Cairo I s 

hitherto all-white schools. Despite Illinois laws for-

bidding racial segregation in the public schools, Uegro 

children were turned away when they arrived at schooi.59 

In Kansas City the Swope Park municipal pool segregated 

fop many years, was closed after announcement of a recent 

desegregation policy.60 Occasionally a lone incident in-

volving only a few people revealed the heartbreak and pathos 

beneath the surface of segregation practices. One such 

story was that of the seven-year old Mobile, Alabama boy 

who was denied adlnission to an all-white school because 

the Alabama Supreme Court held that "Creole" zr.eant "part 

Negro." His father clair.led that he had attended white 

churches and associated with white persons all his life 

but that his son had been dismissed from school because or 
61 protests by other parents. 

58Ibid., June 14, 19~3. 
59~., January 29, 1952. 
60Ibid., ~ray 30, 1952. 
61~., r-:arch 2.3, 1953. 
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Public attitudes were also revealed in the maga-

zines of the period. Time and Hewsweek from 1952 to 1954 
rarely appeared without e.t least one item dealing with the 

race issue. Look, Reader's Digest, Colliers, American 

~gazine, Redbook, and Ladies• Home Journal supplied many 

factual articles, fiction, photographs which, with few ex-

ceptions, presented Negroes and other minorities fairly 
62 objectively. A few articles about racial segregation 

prior to the May, 1954, decision indicate how this media 

handled the problem. 

The position of the moderate South uas explained 

by.Virginius Dabney, a 1948 Pulitzer Prize editorial winner 

and editor of the Richmond Tir.ies Disoatch. He observed in 

the SaturdaI Evening Post in 1952 that pub~ic school se£re-

gation was a form of racial see;regation which the zr,.ajority 

or the South considered more important than any other. 

In his opinion the future of race relations in the South 

depended on the manner 1n which the Court disposed or this 

question. He feared that the Court :misht inadvertently 

inject new life into the dying a...""ld discredited Klu Klux 

Klan. He also doubted whether a r..ajority of Southern 

Negroes wanted desegregation, citing a 1950 £mer Roper 

Poll that only 17.11 of the white and colored population 

questioned wished to see the end of segregation. Concedinz 

that segregation could not be maintained forever, he felt 

62~·1hi te 1 pp. 209-210. 
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that a sudden liquidation would be extremely dangerous. 

Progress would be more rap!d if extremists on both sides 

could be kept quiet. In his opinion, the prcblem or 

numbers was decisive. When the proportion or colored 

children rose to 30, 40, or even 75~, as in ~A~Y Southern 

commuhities, it became a decidedly different problem. On 

the other hand, where there were only a few Hegroes, de-

segregation might occur without difficulty. He t-rrote tho.t 

the coming Supreme Court decision would be as crucial in 

its impact upon the position of 1-regroes in Ar.1erican society 

as was the historic Dred Scott decision handed down nearly 

a c-entury ago.63 

The U.S. News and Horld Reoort published a summary 

of extensive research on the problem of segregation in 

1952. The major point was that the fight over racial bar-

~iers was much deeper than the question of separate schools. 

It was a ~..atter of custom, precedent, social patterns, 

1n a large part of the United States. Thirty-one million 

pupils between 5 and 17 years of age were involved 1n the 

present legal battle, 27 .1 million of whom were white and 

3.9 million were Negro. Three-1·onrtli..s or the 17egro youth, 

about 2.7 million, were in the 21 states or the :>istrict of 

Columbia where there were either mandatocy or ~ermissive 

63v1r,.,.inius Dabney, "Southern Crisis: The Ser;re-
gation Dec is i~n," Saturday Evenins Fost, Cc:C<V ~~lov • 8, 
1952), p. L~o. 
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segregation laws. ·The report predicted great social 

changes if' the attack on segregation succeeded. Some 

Southern states were preparing to abandon their public 

school system and move toward private schools. The segre-

gationists were concerned that all other requirements for 

sep~rate living would fall if youngsters worked and played 

together in schools. Although the tone of the article 

was reportorial and factual rather than editorial, never-

theless the position of the Southern whites was given the 

most emphasis. 64 
Reports of segregation practices in the District or 

Colwnbia were also evident. It was noted in U .s. News and 

World Renert in 1952 tl1at this problem was loaded with 

political dynar:iite and that while Congress talked a good 

deal about civil rights I it tended to shy away from this 

"backyard" issue. In fact Congress passed the buck to 

appointed officials who lacked power to decide basic izsucs, 

While President TrWilan held aloof. As the ?!egro populat!o.,,_ 

increased in the District, the white population beca~e 

noticeably less enthusiastic for ho~e rule. Washington was 

indeed the "test-tube" for the civil rig.lits struggle. 

Moreover it was felt that the November, 1952, election 

t-esults would not change the problem because "the writing 

64segregation Issue: Uhat It's All About," U.S. 
'.lorld Report, X:CXIII (December 26, 1952), pp7 55-
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is on the doorsteps for the winner.n65 

The extremist Southern position was reported b1 

1irne magazine in December, 1952. Governors Herman Talmadge 

o.f Georgia and James Byrnes of South Carolina announced 

that desegregation would be fought to the bitter end. It 

was also noted that "to many a powerful conservative 

Southerner, school segregation symbolized the last ~ajor 

barrier before the final day when NeE;roes and whites will 

intermingle socially--perhaps even marry." As an instance 

of last ditch efforts, the Georgia legislature provided 

that any school district which did not provide separate 

schools would automatically lose its state funds. At the 

same time more than one-half of the Southern states per-

mitted Negro college enrollment. In fact for the year 1952 

the percentage of United States Negroes attending colle6e 

( .5,:) was higher than the percentage of the entire British 
66 population attending college (.2%). 

The ?ration ran numerous articles supportive of the 

Negroes' position. One writer noted that many Negro 

leaders believed that the position of the Supreme Court 

Would be determined by the increasing political signifi-

cance of Negroes nationally and internationally. It was 

felt that the !,!egro vote night be decisive in northern 

65ncivil Rights on Capitol's Doorstep:_ Race Prob-
lems Increasing in Uashington," U. 3. and ~-rorld Re port, 
XXXIII (June 27, 1952), PP• 26-2~. 

66"The Supreme Court--the Segregation Case,"~ 
LX (December 22, 1952), P• lJ. 
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urban centers and was politically a factor in some areas 

of the South. The Negro was compelled to recocnize that 

he could place less reliance on the good-will or a few 

justices than on his strength in the political area. Blacio 

were also urged to join the broader civil rights struggle 

for repeal of the Smith Act, the EcCarren Act, and the 

Taft-Hartley Act. Only when there was created an atmosphero 

of political liberalism in which men could not be imprisonod 

for their political views would the overthrow of tho Ples~y 

doctrL."1.e become ine.vitable. 67 

Devoting an entire issue to civil liberties in 

June, 1952, the liberal Natio~ outlined a plan for action 

which included a federal F.E.P.C., an anti-lynchins act, a 

federal civil rights bill outlawing the poll tax and all 

forms of segregation, repeal of the Taft-Hartley, the 

Smith., and He Carran Acts, and defeat or the r-:ccarran-

Wal ter O~.nibus I:mr.:igration Bill. 68 

More scholarly journals were also concerned with 

problems of racial discrimination. The Journal of Politi-

cal Science Journal of Social _P~sy~c~h~o_l_o~gy~, Journal of - ------;;.;;..;;..~' ~~-- -- --- -
Negro Education, Phylon, and Journal of Abnormal Psycholo~~ 

carried articles on school segregation, the equal 

67Earl B. Dickerson, "Negro Rights and the Supreme 
Court," Nation CLX.1."V (July 12, 1952), ?P• 26-28. 

68uliow Free is Free," Nation, CLXXIV ( June 28, 
1952), p. 615. 



401 

protection of the laws, the meaning of prejudice, and 

experiments in racial attitude analysis. As an exa~ple 

or this type of article, a Southern writer for tho Journal 

of Poli tics argued that the Court would and should most 

probably favor "operational equality" in attempting to 

effectuate the "separate but equal" doctrine. Such an 

approach would require cooperation on multi-levels--

nationally, state-wide, and locally. 69 

Interesting enough the Journal of Negro Education 

published an article in 1952 recommending the gradual ap-

proach to school segregation. The point was made that the 

schools could not be disassociated from other public 

agencies and institutions. Bias and intolerance in the 

public mind were bars to integration. Furthermore it was 

felt that Court action could be successful only when a 

majority o~ people supported the rulings and only as the 

Courts interpreted the will of the majority. The education 

or the public was needed if gains were to be deep seated a."ld. 

lasting. Stressing that local problems could not be solved 

by legislation or court injunction, persuasion and argu-

mentation were recommended. Public schools reflected 

social policies and public attitudes and therefore had to 

conrorm to established corr.lI:1lnity practices. 70 Obviously 

69E. H. Hobbs, "Negro Education and the ?rotection 
of' the Lam:;," Journal of' Politics, XIV (August, 1952) 1 p:::,. 
488-511. - • 

70uard I. 1a11er, ''Anticipated Probler:i.s in Inte-
gration and some Sugsested Aporoaches," Journal of :·Te=:ro 
Education, XXI (Sprins, 1952), pp. 285-292. -
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what this sample of periodical literature revealed wns 

a diverse but sustained public interest in the subject or 

racial discrimination and school sesregation. 

The final source of current thinking on the sub-

ject of racial segregation for this study was the law 

journal. It may not be the election returns so much as 

the bar reviews which the Supreme Court tollows. 71 Accord-

ing to Chief Justice Charles E. Hughes., it was "not too 

much to say that, confronting any serious problem., a wide-

awake and careful judge will at once look to see it the 

subject has been discussed, or the authorities collated 

and analyzed in a good law periodical." 72 Because or the 

intense discipline of law schools and the selection or 

review editors from the best students, there has been an 

increasing regard for law journal articl.es by the Court. 

Not only student contributors., of course., but eminent 

legal experts offer the results of their research in those 

journals. By 1954 there were 180 law schools and 55 law 

journals giving direction to professional thousht. 73 

Numerous lawyers observed this resort to law 

journals and scholarly works by the Court. In the area or 

71Jack w. Peltason, Federal Courts in the Political 
Process (New York., 1955), P• 43. - -

72charles E. Hu5hes in the foreward to 50 Yale Law 
Journal 737, 1:arch, 1941. - -

73chester A. Newland, "Legal Periodicals and t~e 
United States Supreme Court, 11 I1!idwest Journal of Political 
Science, III (1959), pp. 58-74. 
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restrictive covenants alone, one writer counted over 

thirty books and articles between 1946 and 1948 urging 

reversal of the 1926 Supreme Court decision upholding the 
74 covenants. This process could be seen in the footnotes 

of decisions giving references drawn from scholarly mono-

graphs. 75 An additional reason that the Supreme Court 

has relied on law journal articles is that acadenia has 

taken the place of an intimate, well-informed, specialized, 

resident Supreme Court Bar. Few lawyers today, except 

in the office of the Solicitor General or the United States, 

appear regularly before the Supreme Court and regularly 

scrutinize its work. Though the law teachers are spread 

over filty states 1 what they lack in continual attendance 

at the Court, they make up throus}l the law reviews. 

Their influence is also felt through recent~cno:- graduates 

who becoine law clerks for the justices. 76 

A study by political scientist Chester A. Newland 

indicated that beginning in 1939 there was a sharp 1ncreas.e 

in citations of law journals by the Supreme Court over 

those or previous three decades. Indeed from 1949 to 1953 

legal periodicals were cited in 26~, of the decisions. Al-

though over 100 legal journals were cited, a few reviews 

74 5 Peltason, p. 2. 
75charles E. Hyzi..11ski, A_ Trial Judge• s Freedon and 

Responsibilities (~ew York, 1952), p. 18. 
76 Ale~ander Bickel, Politics and the ~-!arren Court 

(:New York, 1965), p. 14-3. ·--- --
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were clearly most influential. The Harvard Law Review 

was the most frequently cited periodical, referred to 

twice as often as the Yale Law Journal, the second most 

frequently listed. The others in the top five frequer.tly 

cited were: Columbia Law Review, Hic:iigan Law Review, and 

Northwestern University La'.:! Review. Since this was a 

quantitative summary, Newland admitted that only a de-

tailed qualitative analysis would reveal the actual in-

fluence of the journals on court decisions. 77 

It is of special interest to note the position or 

the American Bar Association on the school segrecation 

cases. The ties between Court and A.B.A. are numerous--

through friendships and professional associations. Inter-

estingly enough the A.B.A. had little to say on the subject 

of segregation. In the opinion of Dean Charles i:. Thompson 

of: Howard University Law School and Law Professor Harry 

Kalven, Jr., of the University of Chicaso Law School, the 

American Bar Association was noticeably silent on the 

issue of school segregation. 78 Since there is little 

"hard" evidence to explain this., one can only speculate 

that the Association, as a group, refrained fro~ this issue 

because of its extremely potent political inplications. 

77Newland, pp. 58-74. 
78Hugh ~I. Speer, The Case of !ha Century: Eistor-

ical and Social ?ersoective on Brown v. Board of ~ducation 
o:f Topeka with Present and .ruture Imoiications--r9c0, un-
published r:i'an'uscript, in the University of i-.issouri at 
Kansas City law school library, p. 152. 
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School segregation was, however, the subject or 

numerous law journal a:::-ticles during the years 19.50-1955, 

the period surveyed for this study. The history or tho 

Fourteenth Amendment, the requirement or equality, the 

specific meaning of the equal protection clause, the rele-

vance of modern social science studies to legal problens, 

related state court decisions, and the effect or the Swcntt 

and McLaurin decisions on the school segregation cases 

were common themes. The following examples will 1nd1c~to 

the type of thinking prevalent in those years. 

In seeking an interpretation or the Fourteenth 

Amendment, one writer stressed its anti-slavery backgr~un<l. 

He asserted that the Amendment was the culmination or ~n 

ethical, moral, religious, and legal attack on slavery 

starting in the 1830 1s in which missionaries, temperanco 

groups, and women's rights movements joined. The wholo 

anti-slavery movement was essentially a quest for leG~l 

protection of certain rights later impliedly 1ncorporntod 

in section one of the Fourteenth Amendment. These r1c;:1t~ 

claimed in the 1830 1 s were freedom or migration, educ~tio~, 

and residence and liberty to pursue common callinbs, 3c-

quire homes, and receive the protection or the courts. 

The Civil Rights Act or 1866 had specifically mentioned 

some of these rights and it was widely understood that tr.c 

Fourteenth Ar.:endment had incorporated the same riGhts. 

Therefore according to this writer, these basic richts 
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should still be considered under the umbrella of the equal 

protection clause.79 

Others declared that there was no int!n:ation re-

garding segregation in the language of the Fourteenth 

Amendment. Segregation was not even discussed in Congress-

ional debates on the Amendment except for one equivocal 

reference. This was because it was widely understood that 

the Amendment simply incorporated analagous provisions of 

the Civil Rights Act of 1866 which opponents repeatedly 

argued would abolish separate schools. In support or this 

view it was pointed out that there was widespread press 

comment in 1866 that the civil rights bill would prohibit 

segregation.Bo 

Other writers emphasized that the Amendment did 

not prohibit segreeation. They pointed out that there 

was little litigation in the North or South after 1868 
challenging public school segregation on federal grounds. 

If the belief had been current that the Amendment prohibited 

segregation without iJnplementing legislation, 1 t was highly 

probable that Negroes would have brought suit and would 

have prevailed in the post-Civil ~·:ar ardor !'or equality. 

Certainly at least one case would have reached the Supre~e 

79Howard J. Graham, "The Early Anti-slavery E.1ck-
grounds of the Fourteenth Amendment.," 53 :-.risconsin La:-, 
Review 479, 1950. -

8011 rs Racial Sesresation Consistent with Equal 
Protection of the Lo.ws? ?lessy v. Ferguson Re-examined," 
49 Colllmbia La·w Review 629, (Hay., 1949). 
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Court. The evidence su3gests that Charles Sumner and 

othe1"s thought tha.t they could do away with sepo.rate 

schools for I:!egroes by means of legislation which is the 

way they tried to do it. Nevertheless although there w~s 

no litigation over federal law, segree;ated schools were 

successfully attacked as violating state laws in a handful 

of cases--in Illinois, Iowa, Kansas, }:ichigan, Uew Jersey, 

and Ohio within twenty years after the adoption of the 

Fourteenth Amendment.Bl 

The heart of the debate over the legality of school 

segregation was the meaning of "equal protection." One 

view was that regardless of racism in public schools in 

1866, the meaning of the phrase must be found in evolving 

concepts which take into account contemporary socio.l facts 

not even in existence in the post Civil Har years. This 

was the argument over the "living constitution," wherein 

if the Supreme Court felt that the nation was socially and 

politically ready to abolish public school segresntion, 
82 the "equal protection clause" afforded conceptual support. 

Legally the prime question was did the requirewent 

of equality mean an identity of experience. One arQ.l.tlent 

held that a..l'l. identity of experience was not required be-

cause any such conception would be at war with the 

81Robert A. Lefler and ~-Tylie H. Davis, "Segre-
gation in the Public Schools, 11 67 Harvard Law Revie~-, 377 
(January, 1954). 

82 Ibid., p. 386. 
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flexibility needed for legislation designed to ~eet parti-

cular problems. 83 Supporting this view were a number or 

state court decisions which ruled that "equal protection" 

merely guaranteed equality. "Equal protection" did re-

quire., however, that differential leGislation be based on 

reasonable and relevant distinctions. In other words 

there must be real differences pertinent to the object or 

legislation. The classification must be material to valid 

public purpose., even though there was some inequality in 

the very process of classification itself. Furthermore 

there was always the presumption of constitutionality in-

asmuch as legislators are the prir.:ary policy makers. 84 
Traditiona1ly the three main reasons for racial classifi-

cations were: (1) differing intellectual capacities--

discredited by the social sciences in the 1950•s, (2) safe-

guarding the public peace--which might be better secured 

by ending segregation, and (3) the intent of whites to 

discriminate., to :L.-,ipose a badge of inferiority on 1;egroes--

clearly difficult to justify. If segregation was valid, 

83Joseph S. Ro.nsmeier, "The Fourteenth .lr:e:1cL--:-:ent 
and the 'Separate but Equal' Doctrine," ,SO Eichi=ar. Law 
Review 203 (1952). -

84Ka therine E. Driscoll, "~qual Protec tio:i and 
Segregated ~ducation," 3 Bostol'_! Unive!"s it:,~ la,;.; Rev1~ 565 
(Uovember, 1950). These state court d.ecisior.s ware: Lehew 
v. Brurne 11, 1 O 3 t,:is souri 546 ( 1890) ; ~-t1111e.r,,.s v. 3oard of 
Education, 79 Kansas 202 (1908); I-:addox v. 1:eal~ 45 Arkan..: 
sas 121 (1885); Bluford !.• Canada~2f. -Su::-p. 707 (1940}. 
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the proper test should be "separate but not discrirninntori-

ly unequa1. 11 85 
The other side of the argument was that "equal 

protection" implied identity by prohibiting sec;regation. 

One particularly prestigious statement or this position 

was the amicus curiae brief in the Sweatt case submitted 

·by over 200 attorneys from the Committee of Law Teachers 

Opposing Segregation in Lege.1 Education. As a backE;round 

for this argurrent, the brief explored the origin or the 

phrase "equality before the law" which they ascribed to 

Charles Sumner who had adopted it from French philosophical 

thought. ~1hile the lavryers could not "prove" their con-

tention, they rested their case on the fact that there was 

no ruling or even carefully considered dicta by the Suprene 

Court that segregation mish,t be enforced in education. 86 

Unfortunately for their case these lawyers were atte~ptinc 

to establish a positive--that the "equal protection" 

clause prohibited segregation--by proving a negative--that· 

the Supreme Court had never ruled that educational segre-

gation was allowable under the "equal protection" clause. 

Social science arguments were also used to bolster 

the contention that "equal protection" prohibited segre-

gation. These arguments held that since students were 

85Thomas I. Emerson, John P. Frank, and others, 
"Secregation a::id the .:qu.al Protection Clause," 34 ?-:innesota 

Review 289 (!-:arch, 1950). 

86nse~re~ation in Legal 3duc~tion," 64 Harvard Law 
Review 129, (t955-1951). 
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profoundly affected by discrimination this resulted inn 

denial of equality. Moreover sociologists in the 19SO•s 

rejected Willia.r:i Graha.-rn Sumner• s concept that law rnust 

come from the mores and could not go beyond them. 1-:odern 

authorities argued that it was now generally accepted that 

legal action within li:nits., could influence wo.ys or 11v1ng~7 

At the same time other legal writers rejected all sociolog-

ical data in constitut-ione.l determinations. They felt 

that constitutional language conm:a~ded precedence over 

the "eternal verities as revealed by Gunnar Hyrdc.1. 1188 

Attention also focused on a number or state court 

decisions dealing with racial segregation. In Hendez v. 

Westminister (64 F. Supp. 544, S.D. Cal . ., 1946) ror example, 

a California appellate court opposed arbitrnry assi~nnent 

or Mexica_Yl children to separate schools. The federal con-

stitutional issue was avoided., however, when the lower 

court relied solely on a California statute restricti~g 

segregation. Even though the 1-:exican school had adr:itted~)" 

equal racilities, the Court ruled that "a para.~ount ~e-

quisite in the American system of public education is 

social equality. It must be open to all children by uni-

i'ied school associc.tion regardless of lineac:;e. n89 In a 

87 J. D. HlU:lan., "Segre~ation and the Fourteenth 
Amendrnent., 11 4 Vanderbilt Ln.w ~eview 555 (1950-1951). 

88Ralph T. Cottera.11, "Judicial Self Restraint: 
The Obligation of the Judiciar,r," 42 Areerican B~r Associa-
tion Jou~nal 829 (Septerilber, 1956}. -

8911segre~ation in Public Schools--A Violation of 
•Equal Protection of the Laws 1," 56 Yale Law Journal 1060 
(1947). - -
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Florida state court case, a Hia.Tlli ordinance was held con-

stitutional which permitted Negroes to use the municipal 

golf course only one day per week in line with the pro-

portion of Negroes to whites. The Suprer.!e Court reversed 

the holding, however, in a per curiam decision and rorr.anded 

the case in accordance with the Sweatt and LcLaurin dec1-

sions. A Louisiana law school case wa.s also dec1dod 1n 

line with the Sweatt opinion when the Supreme Court af-

firmed a federal district court ruling that a !legro should 

be admitted to a white law school. 90 The writers dis-

cussing the above cases were urging that "equal protection" 

did indeed prohibit segregation. 

Interpretations of the Sweatt and r-:cLaurin de-

cisions were similar to viewing a glass as half-full 

versus half-empty. Some writers stressed that the deci-

sions niarked the beginning of the end or "separate but 

equal." Others emphasized that the Court had pointedly 

refused to overrule the Plessy case. Cne writer contendad 

that although those decisions would probably apply to state 

colleges, they would hardly apply to public school syster.:s 
ii' there were bona fide efforts to e~ualize ther.. 91 The 
social repercussions from outlawing segregated public 

90Rice y. Arnold, 340 ~.s. 848, 1950 and r~nrd or 
Supervis_Q_~s .2.:f: i,ouisiana State 1:!liversity ~- ~-:ilso~, J.4,J u. 
s. 909 (1950) as discus~ed by John ?. 3oche, 11i.ducation, 
Segregation, and the Supre,;:e Court--A Political Analy~is 1" 
99 University of FenJ1svlva..."1.ia Law :-!eviet-1 949 ( 1951). 

91J. Carleton Ivey, 11Eaual Protection o.s A.oolied to 
Ser;rer;ation i!l graduate an~ Professional Schools 1

11 ·2 !-.erccr 
Review 272 \Pall, 1950) • 
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schools should justify sustaining a "substantially equal" 

doctrine a.ccordine to another comrnenta tor. She concedod, 

however 1 that for the first time the Court had measured 
. 92 .feelings and other intangible factors. Yet there wo.s 

doubt that these intangible factors a:.,plied at lower edu-

cational levels. 93 The fact that Sweatt and hcLaurln wore 

unanimous at a tilne when unanimous decisions were ro.re was 

also mentioned. This observer ventured a guess that ad-

vocates of outlawing seeregation oer could not muster 

a majority and settled for a unanimous decision on tho 

lowest cor.imon denominator. Optimistically it was noted 

that by 1950 nearly 100 1.Yegroes were attending all-white 

colleges t-ihereas ten years previous not a s in,zle i'Tesro 

could be found in an all-Hhite Southern collebe. In tact, 

six months prior to the Sweatt and HcLaurin decisions, 

there were fewer than 25 lTegroes in such colleses. 94 
Public policy implications of the school sa:resa-

tion cases were of great concern. One uriter believed 

that the refusal of the Court to overrule Plessy in s~-;~at~ 

and licLaurin s ter.I!';led from the Court's interpretation of 

public policy. The Court apparently believed in 1950 that 

substantial irnproven:ent of the racial proble!'l could be 

92:Kadine N. Reed, "Implications of Rece!lt Cases on 
Education or :-:inori ty rta.cial Grou.ps," 3 university or 
Florida Law Revieu 358 ( 1950). 

9%4 Harvard Law Review 129 (1950-1951). 
94Roche1 p. 959. 
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achieved by stern insistence on equality while continued 

availability of "separate but equal" was a safeguard 

against over-rapid social chan6e 1n areas whero separation 

of the races was firmly established. In a word, the Court 

was sensitive to the relative intensity of discriminatory 

feeling. If this were true, the "equal protection of tho 

laws" clause was limited by the force or local 091nion. 95 

This was the concept of the "living constitution" which, 

according to Justice Oliver Uendell HoL-iies, Jr., must re-

cognize conflicting interests. 96 In lino with this, it wns 

the obligation of' the Court to judge what the "sociaJ. will" 

really was and whether the legislature had enacted legi:1-

lation counter to the social compact. Therefore the Court 

1n the school segregation cases should oe influenced 

primarily by what the Fourteenth ~";!endment had cor.:e to 

mean currently, rather than by what the Court might have 

done with the question in 1868. 97 

By the fall of' 1953, legal writers were speculat-

ing on possible decisions. The Court could: avoid passing 

on the segregation issue on the .grounds of refusing to 

anticipate questions of constitutional law in advance of 

the necessity :f'or doing so; proclaim "separate but equal" 

9%ansmeier, p. 259. 
96 Oliver W. Hol.r:tes, Jr., in Gonoers v. United 

States, 233 U .s. 604 (1914) as reported in. Ransneier, p. 257. 
97Le:f'ler and Davis1 p. 386. 



still the law and accept the lower court finding or sub-

stantial equality in Kansas while ordor1J1B equalization in 

the other states; hold "separate but equal" still the law 

and require irmnediate admission of Megroes to the white 

schools on grounds of inferior Negro schools; intimate 

that "separate but equal" was diminshing in validity but 

conclude that the Court was not ready to conde~.n the doc-• 

trine as invalid because "presumably the Court lool:ed tor--

ward to years of peeling layers off the onion and at last 

arriving at the place where nothing remains;" rule that 

segregation was allowable in some but not in all phases or 

education as for example in extracurricular activities; 

decide that whether segregation in a given case was con-

stitutional was a question of fact for the trial courts; 

declare "separate but equal" invalid either perndtting 

gradual correction, or giving detailed orders or ending 

segregation immediately. Interestingly enough these 

writers believed that whatever the Court's decision, it 

would almost surely seem to laymen more far-reachi~g than 

it really was, since the ensuing orders would be directl7 

applicable only in the cases and to the parties actually 

before the Court.98 

An exceptionally well-reasoned analysis of the 

racial segregation problem was made by Professor John P. 

Frank of the Yale School or Law. He wrote that the 

98Ibid., pp. 387-392. 



Fourteenth Amendment was imprecise and unclear on segre-

gation, in part because there had been no Se£rogat1on in 

the South under slavery. Regardless or this ambiguity 

in the language of the Amendment, the Supreme Court portray-

ed shifting concepts or public policy which reflected the 

dominant social, moral, and political spirit or the tir.ie~. 

Indeed, the Court had a way of accomodating the Constituticn 

to what the country would tolerate. At the srune time the 

Justices also made the symbols by which the country lived. 

Since 1925 there had been an increasing moral opposition 

to racial discrimination in the United States and the 

courts had gone along with it. 

Frank believed that the judiciary was the least 

effective of the three branches of government in chancing 

American life. Limitations on court action 1n the area 

or racial segregation were: fear of engenderinb violence 

against the Negro, which rear he felt was exargerated; 

rear of precipitating unfortunate political consequen~es, 

!.·E•, delay by the Court during the 1952 elections; re-
straints of practicability,~•£•, a Negro could be adr...it~ed 

to white law schools but could not be equi~ped with the 

l'equisite background; and theprobability of ending de Jure 

but not~ facto segregation. An exe.mple of the latter 

limitation was the fact that abolition of restrictive 

covenants in Indianapolis had almost no practical conse-

quences. Judicial decisions uere il?lplemented only if there 

was continued pressure. The principal lesson of the school 
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segregation cases in his opinion was that progress was 

made extremely slowly. 

Frank also had some practical sugsestions for 

future legal strategy. First, a forthrizht attack on 

segregation, noting that judicial victories could not be 

won without asking for the~!. Second, the grade school 

cases should not be pushed until after the november, 1952, 
elections. Third, one aL.~ of the attack on segrecation 

should be to atomize it, to reduce it to its component 

parts and to secure decisions on each element. For 

example, he recomr1ended separate and d1stL"1ct master plans 

ror transportation, recreation, and the school cases. 

Litigation was only one phase of the attack and by no means 

the most L.~portan t one . By far the most important wns 

the encouragement of a public attitude receptive to victory 

in these law suits. In the race relations field, law 

suits were won more by public acceptance of results tr.an 

by actual judicial decree. 99 

What erfect if any did this legal barrage ha.e 

on the Court? In essence the Court was given a full dress 

rehearsal of' the major arguments that ultiraately appeared 

in the wri.tten briefs and hearings of the school segresatim 

cases. These arguments covered the historical bacjq;rou.,d 

o'!' the Fourteen th Amendment, the at ti tu des of various 

sections of the country, fine points of the "equal 

99John P. Frank, "Can the Courts ~rase the Color 
Line," 2 Buffalo Law Review 28 (\iinter, 1952). 
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protection clause" and the requirements of equality. 

Certainly by decision tL~e, the Court had been given an 

opportunity to reflect on all phases of the problem. One 

specific observation should be made. While the preponder-

ance o'f' legal opinion held that segregation would and should 

not continue, it also aclmowledged that the "separate but 

equal" doctrine still stood prior to 1954, a sn-.all but 

formidable barrier. 

These samples of the press, periodicals, Concrass-

ional Record, law journals, and statements by the President 

highlight the public opinion and h~.ma.n relations develop-

ments of the early 1950 1s. Clearly racism was becor.1ing 

one of the prime sensitive areas of the American mood. 

There were strong forces working to eradicate discrimina-

tion and segregation. Equally true there were strong 

pockets of resistance to change. The contrast between the 

ideal and the real was only too painfully apparent to the 

Court, no less than to other branches of government. 



CHAPl'ER X 

CON'CLUSIOH 

This eX8.L--n.na tio:i of the Bro,-m dee is ion provided 

an instructive view or the complexities or judicio.l decision-

making. Primarily it pointed to the political nature or tho 

Supreme Court 2-.~d its sensitivity to the broad political and 

social currents of the times. To arrive at th!.s conclusion 

it was necessary to search through a tansled thicket or 

legal, political, social, and historical factors, brushing 

aside some initially considered important. The search 

started logically in the four trial courts. The factual 

data presented there would certainly have supported an equal-

ization decree by the Supren:e C-ourt. Glaring ineG,ualities 

or the Negro schools. in Virginia, South Caroli~a, and 

Delaware af.f'orded the Court this opportunity, in l!.ne with 

the federal district court rulings in. Virg:L.,.ia and So~t!1 

Carolina. On the other hand in i'~ansas, where the ::egro £.nd 

white school systems were substantially equal, the Supre~e 

Court was directly raced t-ri th the is sue or sec;rega t ion 

per~-

Turning to the Fourteenth Amendn.ent, the constitu-

tional basis !"or the 1Iegroes' suits, the Court correctly 

decided after exa.r.1ining an enorruous &.r.iount or data that the 

evidence relating to the original purpose or the Ar.!en<L-nent 

was inconclt1sive. That is, there was nothing to sus6est 

418 
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that the intent of the Ar.!end.~ent was to prohibit racial 

segregation in the public schools. Subsequent scholarly 

investigations supported this conclusion. 

The legal history of racial discrimination casos 

revealed two important facts. First, there was undoubtedly 

a decisional trend begin.~ing in 1937 when the Court began 

to reject racial segregation in a series of decisions in-

volving transportation, housing contracts 1 jury duty 1 and 

employment. Furthernore, overcoming the voting barriers 

1n a series of cases in the 1940 1s was one or the r.iost 

significant steps forward for the Negroes. This r.-.0.7 have 

contributed as 1TI.U.ch to the success of the blacks in the 

school segregation cases as anything else. Second 1 the key 

graduate and law school cases of 1948 and 1950, despite the 

decisional trend, proved as mich of a hindrance as a hel~ 

in discarding the nseparate but equal" doctrine. Although 

the blacks relied heavily on the Sweatt and :~cLauri..'1 de-

cisions, Justices ~raru:furter, Jacy~on, and ~eed pointed 

out during oral argtUT:.ent tr.iat the Court he.d e;:pressly ro-

fused to rule on segregation in those cases but had instead 

relied on the grounds of unequal educational facilities for 

the Negroes. It was apparent therefore to all concerned 

that there were several optio!1s open to the Court in 1954. 
Other factors sucb. as effectively written briefs 

or highly competent cou~~el, althoush i!::portant, were in no 

sense determinative of the final decision. Certainly the 
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outsta.~ding trial la~ryer appearin6 before the Suprece Court 

was John ~-:. Davis, whose eloquence, lear:11nc, and wit 

nevertheless did not ru.le the day. ~:bat oral ar£;~:mo:1ts did 

reveal, in addition to a re-e~,r...a.sis or the le~al points, 

were £unda...~ental reservations on the part of Frnnld'urter, 

Jack.son, and Reed about the basic constitutional questions 

involved in the cases. Althou[;h these Justices wero 

personally co1i~ittecl to racial equality, they shoued tl:eir 

deep concern over rederal intrusion in the sphere of state 

policy-ma.1:ing for public educatior:. Fra!'lk!'urter i)Ointedly 

asked where in the Constitution could be round a r,rohibition 

against racially segregated schools. Oral argunent also 

graphically un~erscored the high emotional content or the 

cases. Despite their er~phasis on lau and facts, the er.10-

tional involvement of counsel uas clearly evident, a factor 

impossible to ignore. 

The uproar over the social science evidence on the 

other hand both dur1ng and subsequent to the cases ~;as out 

or all proportion to its mportance in the final c!ecision. 

Even though social science experts were tl"!.8 r.e.jor witnesses 

in all the lower trial courts, the releva.'1.ce of this evi-

dence was debatable. Understa..,dably the blacks used every 

means at their disposal to convL~ce the courts that se~re-

gation should go. CertaL11ly ::!ost sensitive people were 

arra.re of the psychological paL, inflicted bJ segre~ation. 

Various witnesses effectively testified to the relat!onship 

or segrego.tio::1 and learninc. Anons the r.:ost tellini; 
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tes tn!ony was that by the ant:-.iropologis ts which art 1r:.1e d 

that there were no inherent differences 1n learnin~ ability 

based on race. Acl"'litting all this, however, is not tanto.-

mount to saying that the decision was based on social 

science data. Logic and the most persuasive authorities 

poi~ted to legal reasons as the basis or the decision--

the unreasonableness or race as the basis or a lesislntive 

classification. Still this did not explain why tho Court 

f'inally decided at this time that school segregation laws 

were no longer reasonable. 

Investigation of the Justices also drew a blc.nl:. 

Although their personal backoround fac~ors woI'e uncloubtodly 

important, there was no way these could be related to Jud!-

cial philosophy. Nore ir.1portant, their previously ex;,ro~scd 

cons ti tu tional vie:·rs about the basic issues in the school 

segregation cases did not relate to the decision. Fran1:-

furter, Jackson, Reed, a...Yld Vinson had at one tir&8 or anot!:er 

announced a strong corr.rd tr.1ent to the rules of precedent, 

judicial restrai~t, federal balance, and ~~joritj ri~hts. 

Even Douglas a..~d Black despite their liberal stand supp~vted 

the vie't-1 that r.iost social, political, and econonic polic!.cs 

were :matters to be decided by the states. :~cvertholess dis-

regarding these previously announced positions, the Court 

in the Br01m opinion rejected precedent ~-,,d favored 

judicial power over lesislative, national po11er ove!" ~::i.tc 

authority, and ninority rishts over clail:!s of a r.ajority. 
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Since the above factors were not controllin£, it 

became increasingly clear that the Court r.a.d respondod to 

its reading of the pressures of the period. This or course 

is not a new observation. The sensitivity or the Court to 

the spirit of the times had long been acknowled.:;ad by 

members or the Court itself. Furtherr.iore, by the 195u•s 
political scientists began to investigate the relationship 

or judicial attitudes to the major issues or the day. 

The dif'ficul ty however in "reading the times" was that the 

script was confused. The Court was confronted with con-

flicting values and options. Denocratic idenls and reality 

collided. There was not only a widespread reaction to 

racism and a growing awareness of the non-white peoples in 

the underdeveloped countries, but there still oxisted in 

the United States a large segment of the population who 

clwig to segregationist traditions. As in all constitutional. 

questions the Court was forced to choose among co~peting 

principles. In the end it was the sensitivity or the Court 

to these underlying social forces rather than any one con-

stitutional principle which explaL~s the decision. 

The irony of the choice was that even for those who 

most enthusiastically applauded the end or legally sanc-

tioned school sesregation, the fact that the judicial bre.nch 

or the government was the one to r...ake such policy detracted 

from the hi5hly desirable objective. The slow pace or 

desecre£;ation in the decades following the school segre£;at1on 



cases, suggests that a ~ajor social revolution such as was 

attempted by the Brown decision rde:;ht better have been 

eff'ected by political and econor.1ic prossures rather than 

by the Supreme Court. Yet there was no gainsaying that the 

publicity surrounding the cases served to focus the 

national spotlight on one of the major social problems or 

the day. Perhaps the overwhelming need for moral leader-

ship in the United States at this juncture in history =~re 

than any legal or constitutional argument justified over-

reaching the constitutional balance. 



Brovm et al.~- Board or 3ducation 

or Topelr..a et al. 

347 u. s. 483 
(Final decision on the merits) 

Mr. Chief Justice warren delivered the opinion or 

the Court. 

These cases come to us from the States or Kansas, 

South Carolina, Virginia, and Delaware. They are premised 

on different facts and different local conditions, but a 

conunon legal question justifies their consideration to-

gether in this consolidated opinion. 1 

1 rn the Kansas case, BrO\m v. Board or ~ducatio:n, 
the plaintii-fs are liegro children ~r eler;1entiry school age 
residine in Topeka. They brought this action in the united 
States District Court for the District of Kansas to enjoin 
enr orcel'!!en t of a Kans as s ta tu te which pern!i ts, but does not 
require, cities of more tha~ 15,000 population to ~aintain 
separate school facilities for liegro and white students. 
Kan. Gen. Stat. § 72-1724 (1949). Pursuant to that authority, 
the Topeka Board of Education elected to establish seE:re-
gated elementary schools. Other public schools in the co~-
munity, however, are operated on a nonsegrecated basis. T::c 
three-judge District Court, convened under 28 u.s.c.§§ 22~1 
and 2284, found that segregation in public education has a 
detrimental effect upon 1Iegro children, but denied relier 
on the ground that the 1-!egro and white schools were sub-
stantially equal with respect to buildings, transportation, 
curricula, and educational qualifications of teachers. 98 P. 
Supp. 797. The case is here on direct appeal under 28 
u.s.c.~ 1253. 

In the South Carolina case, Briggs y. ~lliott, the 
plaintiffs are Negro children of botne!er.1entary and high 
school ase residing in Clarendon County. Tr-ey brou£}1t tr-is 
action in the ~nited States District Court for the ~astern 
District of South Carolina to er.join enfcrcerr.ent of pro-
visions in the state constitution and statutory code ,-:hich 
require the segregation of iTegroes and whites in public 
schools. s.c. Const., Art. XI§7; s.c. Code§ 5377(1~42). 
The three-judse District Court, convened under 28 u.s.c.~§ 
2281 and 2284, denied the requested relief. The court found 
that the Hegro schools were inferior to the white scl:ools 



In each of the cases, minors or the Negro race, 

through their legal representatives, seek the aid or the 

and ordered the defendants to begin inned1ately to equalize 
the facilities. But the court sustained the validity of the 
contested provisions and denied the plaintiffs adr.1ission to 
the white schools during the equalization proGrari. 98 P. 
Supp.- 529. This Court vacated the District Court's judgment 
and remanded the case for the purpose of obtain1n£ the 
court's views on a report filed by the defendants concerning 
the progress made in the equalization prograr.1. 31~2 U.S. 350. 
On remand, the District Court found that substantial equality 
had been achieved except for buildi.~gs and that the defend-
ants were proceedins to rectify this inequality as well. 103 
F. Supp. 920. The case is again here on direct appeal Wlder 
28 U .S.C.§125). 

In the Virginia case, Davis!· County School Board, 
the plaintiffs are :regro children of high sch:,ol age re-
siding in Prince ~dward County. They brouzht this action in 
the United States District Court for the Eastern District 
of Virginia to enjoin enforcement of provisions in the state 
constitution and statutory code which reqt:.ire the se,grec;atior. 
of Negroes and whites in public schools. Va. Const., J140; 
Va. Code §22-221 (1950). The three-judge District Court, 
convened under 28 u.s.c.§2281 and 2284, denied the requested 
relief. The court found the Negro school inferior in 
physical plant, curricula, and transportation, and ordered 
the defendants forthwith to provide substantially equal 
curricula and transportation and to "proceed with all reason-
able diligence and dispatch to remove" the inequalitj" in 
physical plant. But, as in the South Caroli~a case, the 
court sustained the validity of the contested i~rovis ions 
and denied the plaintiffs a~~ission to the white schools 
during the equalization progra~. 103 F.Supp. 337. The case 
is here on direct aooeal under 28 u.S.C.§1253, 

In the Delaware case, Gebhart v. Belto~, the olain-
tit:Cs are Negro children of both ele~entary B.Ld hi~h scl:ool 
age residing in Hew castle County. They brousht thi! action 
1n the Delauare Court of Chancery- to enjoin er..forc3me:1t of 
provisions in the state constitution ar.d statutory cede 
which require the segregation of l:egroes and whites in pi.lblic 
schools. Del. Const., Art. X, s 2; Del. Rev. Code § 2631 
(1935). The Chancellor gave judgrr.ent for the plaintiffs 
and ordered their i.rr.i.mediate ad.n-ission to schools previously 
attended only by white children, on the ~ound that the 
liegro schools were inferior with respect tQ teacher trainL"l~ 
pupil-teacher ratio, extracurricular activities, ohysical 
plant, and time and distance involved in travel. 87 A. 2d 
862. The Chancellor also found that sEgrecation itsel.£ 
results in an infe~ior education for lregro children (see 
note 10, infra), but did not rest his decision on that 
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courts in obtaining admission to the public schools of their 

conmunity on a nonsegregated basis. In each instance, they 

had been denied admission to schools attended by white 

children under laws requiring or permitting segregation 

according to race. Tf'lis segregation was alleged to deprive 

the plaintii'fs of the equal protection of the laws under 

the Fourteenth Amendment. In each of the cases other than 

the Delaware case, a three-judE;e federal district court 

denied relief to the plaintiffs on the so-called "separate 

but equal" doctrine announced by this Court in Plessz !.• 
Ferguson 163 U.S. 537. Under that doctrine, equality or 

treatment is accorded when the races are provided substan-

tially equal facilities even though these facilities be 

separate. In the Delaware case, the Supreme conrt or 

Delaware adhered to that doctrine, but ordered that the 

plaintiffs be acl"':1itted to the white schools because of 

their superiority to the Negro schools. 

The plaintiffs contend t.ha.t segregated public schools 

are not "eoual" and cannot be made "equal," and that hence . 
they are deprived of the equal protection ot the laws. 

ground. Id., at 865. The Chancellor•s decree was afi'irr.:ed 
by the Sup!'eme Court of :Jelaware, whicl1 iJ1tinated, ho~rever, 
that the defendants misht be able to obtain a modification 
of the decree after equalization of the iiegro and white 
schools had been accomolished. 91 A. 2d 137, 152. The 
defendants, contendin5 .. only that the Delaware courts had 
erred in order in[; the L"TI!::edia. te ad.Y"Jiss ion of the ::egro 
plaintiffs to the white schools, a9plied to this Court for 
certiorari. The writ was gra."1ted, .341~ 1J. S. 891. The 
plaintiffs, who were successful below, did not submit a 
cross-petition. 
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Because of the obvious importance of th& question presented, 

the Court took jurisdiction. 2 Argument was heard in the 

1952 Term, and reargument was heard this Ter1a on certain 

questions propounded by the Court. 3 

Reargument was larsely devoted to the circumstances 

the adootion of the Fourteenth A.r1endr.len t in 1860-. 0 .. 

It covered exhaustively consideration of the Amendrnent in 

Congress, ratification by the states, then existinB practices 

1n racial segregation, a..'Y'ld the views of proponents L~d op-

ponents of the Amendment. This discussion and our own in-

vestigation convince us that, althouBh these sources cast 

some light, it is not enough to resolve the problon with 

which we are faced. At best, they are inconclusive. The 

most avid proponents of the post-:·:ar Amendr.lents undoubtedly 

intended them to remove all legal distinctio~ anong "all 

persons born or naturalized in the United States." Their 

opponents, just as certainly, were antagonistic to both the 

letter a."1.d the spirit of the .~end.ments and wished the:::a t~ 

have the most limited effect. :niat others in Congress and 

the state legislatures had in r.'1nd ca."lnot be de ter9.nined wi t!1 

any degree of certainty. 

An additional reason for the inconclusive nature of the 

Amendment's history1 with respect to secregated schools, 

2344 u.s. 1, 141, 891. 
3345 U.S. 972. The Attorney General of the United 

States participated both Terr.~ as ar.licus curiae. 



is the status of public education at that t1me.4 In the 

South, the movement toward free cor.nnon schools, supported 

by general taxation, had not yet taken hold. Education or 

Negroes was almost nonexistent, and practically all or the 

race were illiterate. In fact, any education or Megroes 

was forbidden by law in so!lle states. Today, 1n contrast, 

many i-Tegroes have achieved outstanding success in the arts 

and sciences as well as 1n the business and professional 

world. It is true that public school education at the time 

or the An~ndment had advanced further in the North, but the 

efrect of the Amendrilent on Northern States was generally 

ignored in the congressional debates. Even in the north, 

the conditions of public education did not approxiltate those 

existing today. The curriculum was usually rudimentary; 

ungraded schools were common in rural areas; the school terlil 

4For a oeneral study of the development ot public educa-
tion prior to the Amendment, see Butts and Cre~.in! A History 
or Education in American ~ulture (1953), Pts. i, ir; Cuo-
berley~ PublicEducation in the United State~ (1934ed.), cc. 
II-XII. School prac_tices current at the time -;:,.or the adopticn 
of the Fourteenth Amendr.lent are describad in .aitts~and 
Cremin, suora, at 269-275. Cubberley, sugra, at 2w8-339, 
408-431; lCn.ight, Public 2ducation in the .:>outh (1922), ~c. 
VIII, IX. See also E. 3x. Doc. :;o. 315, 41st Cong., 2d ~ess. 
(1871). .Although the demand for free publl~ s~hools fo-loued 
substantially the s~"1le pattern in both t1:e ~~or"h and the South 
th d 1 . ent 1·n rhe sou th did not begin. to gaL11 rioment~ e eve oom v f~ t· t · the 1'ort,., 

?~til ab.out }8ioth:0~;m~~~~1iysi~~; ~e;!fop~nt min the 'south 
ee~reai~~sru~al ~hara~ter of the soutb and the ditlflerent 
~•, . · .. , d t te assistance) are we ex-reg~onal_ attit~des -~0 ~-.ar 5 aat 4oa-423. In the country as 

plained in Cuboer~e.:, ! supr~, the South the ~-iar virtually 
a whole, but part1.cularLy ~n. , ati~n. Id., at 427-428. 
stopped all progre~s in publi~;eda~n all sections or the 
The low status of 1-iegro e~~-~a~-=-~iel· after the ~:ar, is 
countr,r, b9th before JJ.:.i. •• ~c.~f r.1~;ed~~! 0 ~ -I'eac!-!in:-: in 
descri'bed 1!1 Beal~, 

1
A ~.istf~::132 - i15-19~. co~~u.Lsory school 

American Scnool~ (l~~lJt, erali~ adopted until a£ter the a-c;tenaance laws were no o"'n J 
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was but tr...ree months a year 1n manv states,· ., and compu la:>ry 
school attendance was virtually l un molm. As a consoquenoo, 

it is not surprising that there sho·-1.ld be so little in the 

history of the Fourteenth Amendment relating to its intended 

e£rect on public education. 

In the first cases in this Court constru1ns the Four-

teenth Amendment, decided shortly after its adoption, the 

Court interpreted it as proscribing all state-imposod dis-

criminations against the i.fegro race.5 The doctrine or 

"separate but equal" did not Ii'.ake its appearance 1n this 

Court until 1896 in the case of Plessy !• Fero.ison, suora, 

ratirication or the Fourteenth Amendr.ient, and it was not 
until 1918 that such laws uere in force in all the states. 
Cubberley, supra, at 563-565. 

_ 5slaughter-Eouse cases, 16 ~!all. 36, 67-72 (1873); 
Strauder v. ~Jest Virginia, 100 U.S. 303, 307-308 (1880): 
"J.t ordains t:ha t no .:3 tate sh.o.11 deprive any person of l!f a, 
liberty, or property, without dt!e process of law, or der.y 
to any person within its jurisdiction the equal protection 
0£ the laws. }Ihat is that but declarins that t:1e la~-r in 
the States shall be the s~"7le for the black e.s for tho ~,:~ te; 
that all persons, whether colored or uhite, shall star1d equal 
before the laws of the States, and, in regard to the color9c. 
race, for w:iose protection the amen~"'Tlent was prin'.a.rilj=- de-
signed, that no discrimination shall be r.Ade a6ainst the~ 
by the law because of their color? The words of the a~nd-
ment, it is true, are prohibitory, but they contain a nec-
essary ir.mlication of a positive ir.-~'1ity, or ri:!:t, :nost 
valuable to the colored race,--the right to eAer.:;,tion fron 
unfriendly legislation a¥ain~t. ther:1 dist;nct;;e~:" a~ colorec!, 
--exemption fron legal discriminations, L~plJ~n~ L'lleriority 
in. c;vil societ,.. lessenLT'lr-· the secu.rity of their enjo:::--:cnt - - J, 0 • ~-. ... • ---~ , 0£ the rights which oth~rs enjoy, an~ discr-;-1.!1.na._ions \;.c.c~1 
are steos towards reducing the~ to tne condition of a 
subject"race." 
See also Virsinia v. Rives, 100 U.S. 313 313 (1880); 
parte Vir5inia, IOU u.~. 3J9, 344-345 (168J). 
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involvinc not eduGation but transportntion.b American cou~t-.: 

have since labored with the doctrine for over hall o. contL:.ry. 

In this Court, there have been six cases involvin~ the 

"separate but equal" doctrine in the field or public edi.:.cn-

tion. 7 In CU-L-nr.:ing y. Countz 3oard or Education, 175 u . .s. 
528, and Gong Lim. y. Rice, 275 U.S. 78, the validity or tho 

doctrine itself was not challen£ed. 8 In more recent canes, 

all on the graduate school level, inequality was found 1n 

that speciric benefits enjoyed by white students were de~ied 

to Negro students of the ser.:e educational qualifications. 

Nissouri ex rel. Gaines v. Canada, 305 U .s. 337; Sipuel !.• 

Oklahor.ia, 332 u .s. 631; Sweatt !_. Painter, 339 U.S. 629; 

McLaurin !.• Oklah0Ii1a Sta. te Regents, 339 U .s. 637. In none 

or these cases was it necessary to re-exar.iine the doctr!....,e 

to grant relief to the Negro plaintiff. And 1n Sweatt v. 

Painter, sunra, the Court expressly reserved decision on 

the question whether Plessy y. ?e:rguson should be held L,-

applicable to public education. 

6The doctrine aooarentlJ ori3inated in rtoberts ·J. Cit·:-
o:f Boston, 59 I-:ass ... i98, 206 (16SG), up:ioldi~ school SC7~-
gation aE;ainst attacl-: as being violative of a state cons~~-
tutional guarantee of equality. Segregation i~ 3oston r~~l~c 
schools "t•ra.s elL~ina ted in 1855. :-:ass. .-.c ts. 18 55, c . 256. 
But elsewhere in the 1;orth se~rega tion i.'1. public educa.. t!.on 
has nersisted in so~e cor?mU!lities until recent years. It 
1s apparent that such se6regation r12..s lo:ig bee:1 a r-atio~~:ic.o 
proble~~ not raerely one of sectional concern. 

7see also Berea College!· Kentucl~, 211 U.S. 45 (19C5). 

Brn the Cur.=:!ing case, !-~egro taxpayers sought an in-
junction requirL'1,s the defend~nt school board. to disco:~ti~~:e 
the operation of a hi.sh school for white childre!'l l!~t::.l t:::e 
board resuned operation of a hish school :for- ::e:;ro c~1::.lc.rc:-:. 
Sinilarly, in the Go!ls Lun case, the plain.tiff, a cl:ilc. of 
Chinese descent, co:n-cencted only that state at.:.ti!O!"ities had 
misapplied the doctri:ie by classifyinc llL"l with ::es!"o 
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In the instant cases, that question is directly pre-

sented. Here, unlike Sweatt y. Painter, there are findincs 

below that the 1Iegro and white schools involved have been 

equalized, or are being equalized, with respect to bu1ldinc!, 

curricula, qualifications and salaries or teachers, and other 

"tangible" factors. 9 Our decision, therefore, cannot turn 

on merely a comparison or these tangible-factors in the 

Negro and white schools involved 1n each or the cases. We 

nust look instead to the effect of segregation itselr on 

public education. 

In approaching this problem, we cannot turn the clock 

back to 1896 when Plessy !:• Ferguson was written. We 1111st 

consider public education in the light of its tu.11 develop-

ment and its present place in American life throus}lout the 

Nation. Only in this way can it be determined it seE;re-

gation in public schools deprives these plaintirts or the 

equal protection of the laws. 

Today, education is perhaps the most important function 

children a..."1.d requiring hi.l!l to attend a 2Iegro school. 

9rn the Kansas case, the court below round substa._~tial 
equality as to all such factors. 98 F. Supp. 797, 795. In 
the South Carolina case, the court below found that the de-
fendants were proceeding "promptly and in good faith to 
con.ply with the coL"~rt•s decree." ·103 F. Supp. 920,921. In 
the Virginia case, t..l-ie court below noted that the equaliza-
tion prograt1 was already n afoot and prob"I'ess in~" ( 103 F. 
Supp. 337, 3Li.l); since then, we have been advised, in the 
Virginia Att~rney General's brief on reargunent, that the 
program has now been cor.1pleted. In the Delaware case, the 
court below similarly noted that the state's equalization 
program was well under way. 91 A. 2d 137, 149. 
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of state and local governments. Conpulsory school attendance 

laws and the great expenditures for education both demon-

strate our recognition of the 1.r.lportance of education to our 

democratic society. It is required 1n the perforr..ance or 

our most basic public responsibilities, even service in the 

armed forces. It is the very foundation or cooa citizen-

ship. Today it is a principal instrument in awakening the 

child to cultural values, in preparing him for later profess-

ional training, and in helping him to adjust nor1nally to 

his enviromnent. In these days, it is doubtful that any 

child may reasonably be expected to succeed 1n life it he 

is denied the opportunity of an education. Such an op-

portunity, where the state has undertaken to provide it, 

is a right which must be 1nade available to all on equal 

terms. 
We come then to the question presented: Does sesr3cation 

or children in public schools solely on the basis of race, 

even though the physical facilities and other "tangible" 

factors n1ay be equal, deprive the children or the minority 

group of equal educational opportunities? ~,./e believe that 

it does. 
In Sweatt v. Painter, suora, in finding that a sesre-

gated law school for l!egroes could not provide the:i equal 

educational opportunities, this Court relied in large part 

on "those qualities which are incapable or objective 

measurement but which make for greatness 1n a law school." 

In J.:cLaurin v. Oklnhona State Rer;ents, sunra, the Court, 
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in requiring that a ~-Iegro acL,u tted to a white graduate 

school be treated like all other students, again rosorted 

to intangible considerations; "• .. his ability to study, 

to engage in discussions and exchange views with other 

students, and, in general, to learn his profession." Such 

considerations apply with added .force to children in grade 

and high schools. To separate them from others or similar 

age and qualifications solely because or their race Gener-

ates a feeling of inferiority as to their stetus in the 

community that may affect their hearts and minds in a way 

unlikely ever to be undone. The effect or this separation 

on their educational opportunities was 1-tell stated by a 

finding in the Kansas case by a court which nevertheless 

felt compelled to rule against the Negro plaintiffs: 

"Segregation of white and colored children in public 
schools has a detrir.iental efrect upon the cclored 
children. The impact is greater u:-~en it has the sanc-
tion of the law; for the policy of separatinz the races 
is usually interpreted as denoting the 1.n:'erioritJ of 
the negro group. A sense of inferiority affects the 
motivation of a child to learn. 5egregatio~ wit~ the 
sanctio~ of law, therefore, has a tende:icjr to freta=-d] 
the educational and ~ental developne~t of ner;ro c:'.11:.r~~ 
and to deprive them of so~e of the be~efits they wo~ld 
receive in a racial [1~ integrated school sys ten. 11 10 

Whatever may have been the extent of psychological 

knowledge at the tirae of Plessy v. Fersusorl, this finding is 

lOA similar finding was made in the Delaware case: "I 
conclude rroR the testir.ony th.at in our Delaware society, 
State-L~posed segregation in education itself results in 
the Negro children, as a class, receivinz ed~cational O?-
portunities which a.re substantially inferior to t!-:.~se 
available to white childre:i otherwise sinilarly sitllated. 11 

87 A. 2d 862,865. 
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amply supported by modern authority. 11 Any lan5uase in 

Plessy !· Ferguson, contrary to this findinG is rojoctod. 

We conclude that in the field of public education the 

doctrine o:f "separate but equal has no place. Separate 

educational facilties are inherently unequal. Therefore, 

we hold that the plaintiff's and others similarly situated 

for whom the actions have been brought are, by roason or 

the segregation complained of, deprived of the equal pro-

tection of the laws guaranteed by the Fourteenth Ar.1enc!nent. 

This disposition tnakes uru1eceszary an~r discussion whether 

such segregation also violates the Due Process Clause of 

the Fourteenth ~"Tlendn:ent. 12 

Because these are class actions, because of the wide 

applicability of this decision, and because of the great 

variety or local conditions, the formulation of decrees 

in these cases presents problems of considerable cov.plexity. 

On reargument, the consideration of appropriate relief i~-as 

1 lx. B. Clark, ::!ffect of Prejudice and Discr!:::.!r:2.t!on 
Q!l Personality Deve1 on~;mt (Eidcentury :-.:l1ite Eouse ~.:,~ . .fer-
ence on Children and Youth, 1950); :-Jitner and Z~oti!'!Sr.J, 
Personality in the Lakinr7 (1952), c. VI; Deutscher a::d Chein, 
The Psychological Zffects of E~o;rced Seg1--e5ation: A _ 
Survey or Social Science Opinion, 26 ~- Psyc~ol. 25~ (194c); 
Chein, Uhat are the Psychological ~fects 0£ SebreE;ation 
Under Conditions of Equal ~acilities?, 3 Int._J_. C~!~io~ 
and Attitude :les. 229- (1949); Brar,:eld, .=:ducational Costs, 1:i 
-=--n • . .L.. .- -- d y;· ti 1 'r~1f' (··acrv r d ., ("I c J iscrJ...r;ana uJ.on an .. a o~a. ., _ are 1·. ... e , e • , ..:.. . -+: , 
filL-4d;_~,razier, ·rhc ::e:-r?_i!1 the_un~~,:d.Stat~; <:..~49), ~74-6th. And see generally .i•.:..1dral, .:1.L__,rica!'l D_le ... __ a (1944). 

l2see Bolling y. Sharpe, post, p. 497, concernin£ the 
Due Process Cl.ause of the }'ii'th Amend.&""!ent. 



435 
necessarily subordinated to the primar7 question-- the 

constitutionality of segregation in public education. We 

have now announced tr_a t such segregation is a denio.l of the 

equal protection of the laws. In order that we may have tho 

full assistance of the parties in formulatinb decreos, the 

cases will be res tared to the docl:et, and the parties are re-

quested to present further argu.ment on Questions 4 and 5 

previously propounded by the Court for the reo.rgument this 

Term. 13 The Attorney General of the United States is again 

invited to participate. The Attorneys General or the states 

requiring or permitting segregation in public education will 

also be perrnitted to appear as amici curiae upon request to 

do so by September 15, 1954, and subndssion or briefs by 

October 1, 1954.14 
It is order~. 

13114. Assurdng it is decided that sec;regation in public 
schools violates the Fourteenth Arr~ndnent 

"(a) would a decree necessarily follow providins thnt, 
within the li:dts set by normal geographic school district-
ing, Negro children should forthwit:-... be adnitted to schools 
or their choice, or 

11 (b) ni.ay this Court, in the exercise or its eqi.li ty 
powers, permit an effective gradual adjust~ent to be brous-'1.t 
about frOl"'Q existing segregated systems to a syster:: not based 
on c~lor distinctions? 

5. On the as sur.r::,tion on which questions h (a) a:-.d ( b) 
are based, and as sur.1.ln~ further that t!lis Court will exerc !se 
its equity powers to tne end described in ouestion 4 (t), 

"la) should this Court formulate detailed decrees 1:i 
these cases; 

11 (b) if so, what specific issues should the decrees 
reac'h; 

n ( c) should this Court anpoint a special r.:as ter to hear 
evidence with a view to recoi:-.r..endL"lg specific te~s for 
such decrees; 

11 {d) should this Court re:-:and to the cot.:rts or first in-
stance with directions to fra:::e decrees in these cases t and 
if so what e;eneral directions sho~ld the decrees of tr...1.s 
Court inclt.:.de a:.-id what orocedures s~1ot..:ld the co--:rts of first 
insta!1ce follow in arriving at t!!e soecific terr.1s of r.ore 
detaw· ed decrees ? 11 

• 

1 Rule 42, Revised Rules of this Court(effectlve Ju4· 
1 19 L+). 
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