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PART I 

JOHN LISLE: POLITICIAN AND JURIST OF 

THE INTER..lIBGNUM 



INTRODUCTION 

John Lisle was OI= of the most powerful, yet one of the 

least well known political personages of the English civil 

wars and Interregnum. His reputation survives only as one 

of regicide and unswerving loyalty to the military phase of 

Oliver Cromwell's Protectorate. For these two aspects of his 

political career from 1640 to 1660, Joh..� Lisle has suffered 

in the works of authors from his day to the present. How

ever, there was considerably more in Lisle's life than regi

cide and devotion to Cromwell. r� was one of the lords com

missioners of the great seal during the Interregnum. Yet 

his precedence in the High Court of Chancery is invariably 

accompanied by disparagement of his abilities as a lawyer 

and equity judge. Nevertheless, Lisle presided in Chancery 

as one of the lords co!!!L�issioners for the whole of the Inter

regnum, and his work at the seals does not support the later 

statements of his detractors. 

Lisle was indeed a regicide, and pe:.·haps that fact more 

than any of his a��ivities accounts for his relative obscurity 

in the history of the Interregnum. Hhile the present work is 

primarilt_a history of the Chancery and equity during the 

Interregnum, it is related through the writings and career of 

John Lisle. For this reason, it is necessary to establish 
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firml.y Lisle's rise in the state to the highest judicial 

office for the Interregnum, Lord Commissioner of the Great 

Seal. For the most part, Lisle's life befo::-e election in 

1640 to the Long Parliament still remains obscure. Part I 

of the dissertation will, therefore, attempt to relate what 

is known of Lisle's life before 1640; his various relatives 

and associates; his early career in Parliament; the change 

in his parliamentary career after 1644; his political career 

as a high executive and judicial officer after 1649; and 

finally his flight and death after the Restoration of the 

monarchy in 1660. Lisle's work in the Long Parliament from 

1640 to 1649 was the overriding factor in his selection as 

a commissioner of the seal in 1649. His politics from 1649 

to 1659 maintained his appointment to the Char.cery bench. 



CHAPTER I 

EARLY LIFE AND P.A..UIA¥.i.ENTARY CAREER TO 1644 

John Lisle, eldest son of Sir William Lisle, came from 

a family of landed gentry at Wotton Park, Isle of Wigh�. 

Although his birthdate is uncertain, it was probably about 

1610. \-ihat is known of Lisle's early life is quite frag

mentary. His godfather, Sir John Oglander of �unwell, Isle 

of Wight, wrote in his notebook that the Lisle family was 

of the two oldest in the Isle of Wight with many branches 

going back hundreds of years. They "lived well," he wrote, 

and "hoped to continue to do so."l Lisle's mother was 

Bridget Hungerford, daughter of Sir John Hungerford, of the 

influential family in Gloucestershire and Wiltshire.2 

The Lisle family was large, with many uncles, aunts 

and brothers and sisters. Lisle's uncles included Thomas 

Lisle of Palmes, Hampshire; John Lisle, later a captain in 

the Parliament's Navy; Anthony and Edward Lis1e. 3 His 

sisters were Mary, wife of Alexander Thistlethwaite of ;.J'in

terslow, ·�viltshire; Mabell, wife of Thomas Meutx of Kingston

upon-Tharnes; Bridgett, wife of '.?illiam Jennings, son of an 

ironmonger; P..nne, wife of John Cole of Odiham, Hampshire; 

and Elizabeth.4 Lisle's brothers inclu<led �iiliam (later 

knighted in 1665), �dward, dichard,5 and Daniel.6 Lisle

3 



was the oldest of.these sons of Sir Wil.l.iam and was therefore 

heir to Sir Wil.l.iam's estate at Wotton, Isl.e of Wight. Some 

discrepancy appears in the sources whether John or William, 

was the eldest son. The question arises from the fact after 

1660 John was attainted £or his Interregnum activities while 

William made his peace with th� King and inherited most of 

the Lis1e property. After the death of John in exile in 

1664, his brother became Sir William. 

In marriage, John Lisle was very successful financial.ly. 

Lisle's first marriage was with Mary Elizabeth Hobart, the 

daughter of Sir Henry Hobart, Lord Chief Justice of the •Com� 

mon Pl.eas. 

Highgate. 

. 
) 

They were married 15 February 1632, 1.n London at 

For agreeing to this union, the Lisle fai.uily 

received E4,000 in gold, which Oglander reported was the 

largest 2!!!.ount the Isle of Wight had ever s�en. In addition, 

t�Le advantages for a lawyer to marry the daughter of a former 

Lord Chief Justice were considerable? That next summer the 

Lisles entertained the Lady Hobart, her daughter and John 

for two months from 12 July to 17 September.8 Oglauder wrote

that Lisle "showed his masterpiece both in get+:ing her, and 

in his wiil for marrying her, for she was none of the hand

som�st -- as you may perceive by these lines made at her wed

ding: Neither wel.1-proportioned, fair nor wise: All these 

defects four thousand pounds supplies."9 The marriage ended 

a little over a year later in the death of Elizabeth in 

childbirth, 15 March 1633. 10

The second marriage was as profitable for Lisle as the 

first. In 1636 Alice Be cons awe, daughter of Sir �--Tni te Be con-
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sawe, brought Lisle several estates in Hampshire. 11 At 

least three sons and two daughters were produced in this 

union. Triphene married one Lloyd and later one Grove, pro

ducing a daughter, who married Lord James Russell, fifth 

son of William Russell, First Duke of Bedford. Bridget 

married Hezekiah Usher of Boston, Massachusetts, the president 

of Harvard College. 12 Of Lisle's three sons, Beconsawe, 

i,.Jilliam. and John, only Job.n survived his father. Beconsawe 

followed his father in a law career and was admittP.d to the 

Middle Temple 1 May 1649 !' as the son and heir of John Lisle, 

a master of the bench. 13 When Beconsawe died in 1658, his 

brother William received his place at the :Middle Temple upon 

the recotn.mendation of Lord Commissioner Lisle. 14

John Lisle secuLed the advancement of his son William 

to the degree of the Utter Bar of the Middle Temple, and to 

the chamber that Lisle himself had had at the Temple.15 I

cannot determine �ow much longer william lived; he was alive 

in 1660, 16 b;;;t in 1679, Lisle's third son John is listed as 

the heir of his mother Alice to the ma.nor of Moyles Court, 

which would have been Willi.;i.m's had he lived. 17 The youngest 

son did inherit the various properties of the Lisle family 

in addition to some of his wife's, Katherine Croke, and his 

second wife's, Anna Howe. John Lisle died in 1709. 18

Lisle's brother William also followed a law career and 

entered the Middle Temple bound to John, 21 April 1634.19

William was called to the bar of the Temple 4 June 164-1, 20

and is known to have practiced law during the civil wars, 

for he resigned a case in June 1644, to follow parliamentary 

commissioners into the country. 21 William undoubtedly pro-



fited from his brother John's position in the government, 

as William also held some offices of trust. By act: of 

Parliament 16 July 1651, William beca!Ile one of the trustees 

at Drury House for the sale of the estates of delinquents. 22

and was subsequently appointed to this office on several 

occasions.23 William also served on the Committee of Middle

sex for the assessment of El20,000 in December 1652 , and on 

the Committee of Northamptonshire for the assessment 0£ 

El00,000 in January 1660. 24 The experience which �villiam 

Lisle gained in actii,� as trustee for the sale of delinquents' 

estates, explains his acting as executor and attorney for 

some who found themselves before the Committee for Gom

poundi�g with Delinquents at Goldsmiths' Hall. 25

It has been generally assumed that William Lisle was a 

�oyalist because he was thought to have been involved in the 

plot to rescue Charles I when he was imprisoned at Carisbrooke 

Castle, Isle of Wight, in January 1648. Charles was to be 

aided by a general. rising of Royalists on the island led by 

willia.i.u Lisle and young John Oglander, Sir John's son. But 

it was not "i-J'ill.iam the brother but �Jilliam the son who planned 

the escape. The attempt, as all the others, was abortive, 

and in 1651 the particulars became known when the Royalist 

Thomas Cooke was examined at Whitehall. 26 William supposedly

fled the ki�gdom into exile with Charles 11,27 but it is 

extremely doubtful that either willia.m ever left England. 

John's brother� was made a bencher of the 

Middle Temple in 1663, a master of Chancery in 1665, and a 

knight in 1665, the year after his brother's death in 

6 
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Switzez·land. 28 At tri..a.t time William was also able to recover

some of the estates that were his brother John's as heir of 

their father.29 William may also have owned land in Northamp

tonshire and Cambridgeshire before the civil wars. 30

John Lisle's brother Daniel, third son of the elder Sir 

�-lilliam, likewise entered the Middle Temple as his brothers 

had before him, and later profited by his brother John's 

influential position in the new government after 1649. Daniel 

entered the �!i.ddle Temple 16 November 1646, bound with his 

brother William and George Ryves. 31 He probao1y took no part 

in the military aspects of the war, but later he served as a 

special representative of the Parliament to the Queen of 

Sweden.32 Daniel was appointed by order of Parliament 25 

February 1652, and Lord Commissioner \-lhitelocke, John Lisle's 

colleague at the seals, reported to the Council of State on 

his appointment 10 March 1652. 33 Daniel traveled to Hamburg 

and Lubeck by the ship Lion and was well received at both 

ports of call. 34 He returned to England by 22 July 1652, 

and lived until 20 August 1663 . 35

It is not difficult to reconcile Daniel Lisle's appoint

ment of high trust in government when one places it in the 

context of other members of th� ".!' .. i.;l� family who profited by 

John Lisle's position of power in the state. If one consi

ders Daniel's appointment with the other examples of nepotism 

beginning with John Lisle's brother-in-law, Alexander Thistle

thwaite, who became Eigh Sheriff of l·liltshire in October 

1645, 36 when Lisle first came to a degree of influence in 

Parliament, then it becomes apparent that Lis1e was not 



averse to using his influence for the benefit of others in 

his family. Lisle placed his son Wi11iam as clerk of the 

injunctions to the lords commissioners of the great sea1.37

And as already mentioned above, William Lisle, the brother 

of John, served as a member of the Drury House Committee for 

the disposa1 of delinquent�' estates.38 Then, of course, 

there is Lisle's brother Daniel, appointed emissary to s�

den. 39 An additional example of nepctism is contained in a 

letter from Lisle to Henry Cro�w�ll in Ireland concerning 

William Jennings, Lisle's brother-in-law. Jennings had served 

under General Blake in the Parliament's Navy, and as Lisle 

wrote, thanking Cromwell for former kindnesses shown toward 

Jennings, the letter is obviously to secure another position 

for Jennings. 40 There is also the accusation that Lisle 

allowed undue influence in a Chancery case wherein one party 

was his brother-in-law, John Col�. Although this case will 

be considered in detail below, it is worth mentioning at this 

time as an example of at least a suspe�ted instance of unfair 

access to an important officiat.41 These examples demon

strate that Lisle's family received considerable benefit from 

his high offices. 

As a representative of the country gentry, a significant 

portion of Lisle's wealth was in land. The elder Sir William's 

estate of Wotton Park, Isle of Wight, was John's inheritance 

as eldest son, but in £act, he gained possession of the 

estate before his father's death in 1648. In 1642, Sir 

William surrendered all his estates to John in return for 

Joha.L's buying Sir Wiliiam out of debt and for an annuity.42

8



Sir John Oglander reported this transaction, but in an emo

tional entry, depicting John as a rogue, who stole his 

father's estate and gave him one room and El50 a year. 43

Wotton remained in the Lisle family tmtil about 1750, when 

the direct Lisle lin� ended. 44

Lisle maintained several estates and manors from his 

marriage to Alice .Beconsawe in 1636 until his flight from 

England in 1660. One of these estates was Moyles Court, 

also known as Rockford Moyles, in the parish of Ellingham, 

Hampshire. It passed to Lisle in 1638 when Sir White Becon

sawe died. A permanent conveyance of 1658 confirmed the Lisie 

title, but after the Restoration, Moyles Court followed a 

rather tortuous provenance. When Lisle fled the country in 

1660, it was leased to Anne Duke, widow of Robert Duke, as a 

forfeited estate of the regicide. The estate was recovered 

by Alice Lisle as her personal estate after her husband's death 

in 1664, but was again forfeited upon Alice's attainder in 

1685. Subsequently, Y.10yles Court was restored to John Lisle, 

Alice's son, after the Revolution of 1688, in whose possession 

it remained until his death, when it passed into the hands of 

the William Lisle, John's brother, branch of th e fai.-aily.45

The premises of Moyles Court were sold in December 1819, on 

the death of Charles Croke Lisle.46 

Lisle also held the manor of Holt in the parish of 

Bradford-on-Avon, Wiltshire. Holt Manor was an inherita��� 

from his father and had been in the family for several 

generations. It was recovered by William Lisle at the Restora

tion.47 John Lisle also came by at least two prosperous 

9
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�states in Hampshire as a result of the civil wars when he 

purchased them from the commissioners for the sale of delin

quents' property. One was Crux Easton, Hampshire, which 

passed to his brother William at the Restoration and formed 

the residence of that branch of the family in Hampshire, the 

most famous of whom was Edward Lisle, the horticulturist, to 

whom the estate of Moyles Court also passed in 1723.48 Lisle 

also purchased the manor of Chilbolton, Hampshire, in 1650 

by the same process. 49 There were probably other purchases 

by Lisle made in like manner. The above description of 

Lisle's estates is not intended to be definitive, but it 

serves to show that Lisle had a well established land base 

in two counties, Hampshire, Isle of •,•iight, and �-J'il ts hire. 

John Lisle's early education is not known. He probably 

studiec with a private tutor, for what is certain is that 

Lisle matriculated at Magdalen Hall, Oxford, 25 January 1626, 

and received the Bachelor of Arts degree the next month, 

February 1626. 50 Within two months, 28 April. 1626, 1.� �le 

entered the Middle Temple as son and heir apparent of Sir 

·�-:illiam Lisle, bound with Thomas Bedman and Richard Peare. 51

His residence at the Middle Temple was certainly not unevent

ful. On 28 January 1631, John Lisle, \--lilliam Oglander, and 

two others caused a tumult at the Temple. They drove the 

masters from the common room and set �hemselves up as the 

parliament of the Temple. For this action they were very 

nearly expelled from the Middle Temple. However, Lord Chief 

Justice Sir James i.fnitelocke and Justice Harvey sent Oglander 
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and one other to King's Bench prison, while Lisle and the 

fourth were fined ES and placed on good behavior, 11 February 

1631.52 

Lisle received his call to the bar of the Middle Temple 

22 November 1633 , but was not made a bencher of the Temple 

until he became a commissioner of the great seal 9 February 

1649.53 The normal course of readings was suspended for the 

period 1642 to 1661, making it impossible for one to receive 

a call as bencher upon serving as reader. Therefore, it 

became the usual practice to make a man a bencher when he 

became a judge if he had not been a reader a.t the inn before 

that event. Bulstrode Wh.itelocke, earli2r in the year 1648, 

had been made a bencher when he became a commissioner of the 

great seal; later Nathaniel Fiennes was in 1655 made a bencher 

upon elevation to the Chanc�ry bench. 54 

Although it must be admitted that there is little evi

dence of Lisle's practice as a lawyer after his call to the 

is just a hint that he had some practice. 

Lisle was fined 30 October 1635 along with Edward Hyde for 

failing to attend a reading at the :Midci.le Temple.55 This 

reference at least indicates that Lisle was still resident 

at the inn after his call to the bar. In 1637, the Middle 

Temple undertook the remodelling of a wing which contained 

Lisle's rooms. He subscribed to the improv£ments with funds 

as required of one living in the Temple. For the next two 

years during the reconstruction, Lisle would not have lived 

in the Temple, and in Ju..�e 1640, he soid his chambers to the 
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Evelyn brothers, one of whom was 3ohn, the diarist.56 The 

''Minutes of Chancery" for 1639 show that Lisle had several 

cases in that court. 57 Furthermore, Lisle was selected in 

1640 as recorder for the borough of Winchester, Hampshire, 58

an important legal office in local governmento \JoJhen his 

friend and associate, Bulstrode Whitelocke, sought to identify 

him as a member of the Long Parliament in 1641, it was as a 

lawyer member of the Commons. 59

Although it was not a requirement that the recorder of 

a borough be a lawyer, he was usually a London lawyer of 

some ability. The recorder, under the winchester Corporation 

Charter of 30 Elizabeth, was the city judicial officer, respon

sible for holding the city Quarter Sessions and defending the 

city in the w·estminste't'" courts if necessary. As a high 

officer of the city, that body furnished him a furred gown, 

and he represented the corporation as a justice at the county 

3essions of the Peace on the bench of justices.60 Lisle, as 

recorder, would then have had a place on all commissions of 

the peace, in at least an ex officio capacity. In Gloucester

shire all recorders were ex officio justices of the peace. 

\.Jith two other justices the recorder could hold the Quarter 

Sessions and with the mayor and five justices, he could hold 

General Gaol Delivery, except for treason.61 The office of 

borough recorder was indeed an advantageous one for an 

aspiring la"t-lY'er, who also had political am.bitions which 

required a firm basis of support to hold a seat in Parliament. 

Selection by a borough as their recorder in this period 

is also a good indication of the aspirant's lega1 abilities. 

,lhile his career after the call to the bar in 1633 
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until e1ection to the Short Parliament for Winchester in 

1640 is re1atively obscure, election to the Long Parliament 

for the same borough began a long and important public 

career for John Lisle. It is specu1ative at best to offer 

re�sons for Lis1e's joining the forces in the Long Parlia

ment who opposed the activities of the government of Charles I 

during the eleven previous years. His training as a common 

lawyer �n<l his position in the country gentry, yet excluded 

from the government of the kingdom, place Lisle in a group 

swelled by others like him, for example, Edward Hyde, 

Eu1strode Whitelocke, and John Pym. There have been several 

works on the political alignments of members within the Long 

Par1iament. These works, however, cannct hope to fathom all 

the personal reasons for such alignI!lents, and no great per

sonal reasons have been offered for Lisle's presence in the 

?arliamentary Party. 

Sir William Lisle, John's father, had been a victim of 

Charles' forced loa�_s, but only for L20, and one of his 

bro·c".lers-in-law, a Beconsawe, was imprisoned for failure to 

pay a fcrced loan. 62 Lisle's first father-in-law, Sir Henry 

Hobart, was sometimes an outspoken critic of the government 

under James r. 63 Nevertheless, the records show no direct 

actions against Lisle himself. 

The best explanation available is that Lisle was a mem

ber of that 1 'country n part of the gentry and common lawyers

who felt their lack of participation in the formuiation of 

1overnment poiicies and the need for the gentry's "sounding 

board," the Parliament, as a means of implementing the energy 
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and talants they possessed. Professor Eusde�. in his work 

on 1awyers and the civil wars, has defined three general 

categories of lawyers in 1640, which is useful in determining 

Lisle's membership in the opposition ranks of the early Long 

Parliament. Eusden describes those 1awyers who thoug�t the 

furtherance of Parliament to be their primary objective 

(John Eliot and John Pym); those who were "antiquarians" 

and writers of legal. history (Henry Finch, Robert Cotton, 

and John and Henry Spelman); and those who were essentially 

practioners (Coke, Hyde, and 1i,.,1hitelocke, Sir James and Bul

strode). 64 One can easil.y see where John Lisle might fit 

into the categories� He was certainly not an antiquarian 

and was too yow.�g to be considered a man of eminent practice. 

Moreover, Lisle's whole parliamentary career demonstrates his 

adherence to the cause of Pym and Eliot. 

As a lawyer of the Middle Temple, Lisle may also have 

been disconcerted by the King's activities in disrupting 

the jealously g-�arded internal control of the Inns of Court. 

Royal policy makers regarded the inns as hotbeds of religious 

non-confonnism and ordered certain high church rituals and 

clergymen to s�pplant those maintained by the inns. In order 

to gain control of the governing bodies of the inns, the King 

created numerous King:s Counsels, who had to be sum.�oned to 

the Benchers' Tables out of courtesy. W'hi1e the origina1 

idea of King's Counse1 was to aid in crown suits, it afforded 

the King an excelient opportunity of placing on1y his favorites 

on the governing bodies of the inns. 65
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The eleven years of personal rule by Charles and his 

favorites had eliminated men li�e John Lisle, who had 

governing talents and the interest necessary for them to use 

those talents. Lisle was a young man when he entered 

Parliament, only thirty years old, and he undoubtedly real

ized that under the system as it existed, he had little 

chance of ever participating significantly in the government 

of the kingdom. Several years as a country lawyer and com

missioner of sewers in Hampshire may have convinved Lisle 

that a public career was his natural inclination. 66 Although 

he had risen to the office of recorder of the county town of 

\vinchester by 1640, Lisl.e could hope for no further aclvance

ment in publi� affairs without the aid of a court patron or 

other means of influence such as service in the House of 

Commons. Lisle's first wife, Elizabeth Hobart, might have 

provided the needed infiuence in court circles, but that mar

riage had not survived the birth of their child in March 

1633. That means of advancement was cut off for him although 

Lisle probably had friends such as Sir Robert Crane_'.': who had 

married another of Chief Justice Hobart's daughters.67 Nor 

was Lisle's rel.ationship with the Hungerfords of ·�-liltshire 

of value, as their sympathies also lay with the opposition 

party in the Long Parliament. However, they may have aided 

him in advancement within the Parliament. For a man such 

as Lisle, who has been described as ambitious and whose sub

sequent career shows him to have been that and more, the 

advent of the Long Parliament and its com.uittee �ystem 

under John Pym was the outlet Lisle needed. 
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It was in the committee systeA of t�e Long Parliament 

that Lisle began to show his ability for administration. A 

study of the Long Parliament under Pym's guidance from 1641 

to 1644 demonstrates the development of a professional class 

of committeemen who were the "administrators" of the Long 

Parliament. They were �mbers of Pym's Middle Party and were 

mostly non-political as opposed to the political activists 

such as Oliver St. John. 68 Mary Keeler has identified an 

inner group who controlled the workings of the opposition 

committees in 1640. Among the members of this inner group 

were John Pym, Sir Edward Hungerford, Sir Edward Hyde, and 

Sir Guy Palmes, all of whom, exc£pt possibly Pym, were close 

associates or relatives of John Lisle. 69 Hungerford was 

Lisle's uncle and Palmes an old friend from Hampshire. Hyde 

was a close associate from the Middle Temple and �iltshire 

as well as his wife's cousin. .. 70 These men of some standing 

in the early days of the Long Parliament afforded Lisle the 

necessary patronage to procure his advancement in that body's 

committee system. Lisle was a member of this new executive 

branch of Parliament, the committee system. In fact, he 

ranks highly as an active committeeman, serving on fifty-six 

committees in five categories. These five categories show 

Lisle to have had special interests in army administration, 

finance, county committees, Ireland, and religion, in descend

ing order of frequency. 71

Lisle served on several of the more i.L�portant com.�ittees 

of the early months cf 1541. In January 1641, Lisle was on 
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the committee to prepare charges against the Earl of Strafford. 72

In February 1641, he managed the bill before the Lords for 

disbanding the Irish Army and disarming English Papists. 73

March 1641 sa� Lisle's participation in sweeping away the 

Court of Star Chamber and trial by combat. 74 In his action 

against the Earl of Strafford and against the Star Chamber, 

as symbols of the royal prerogative, Lisle acted no differently 

from many other gentry lawyers such as Oliver St. John, 

Edward Hyde, and Bulstrode Whitelocke. When the King moved 

to the North in February 1642, Lisle was one of the leading 

proponents of a defensive posture for Parliament in preparing 

for armed conflict. However, in doing so he was joined by 

men of the Middle Party (Pym), future Radicals (St. John), 

and future Royalists (Holles). Lisle's early advocacy of 

Parliament's rights and its armed resistance in support of 

those rights is not, therefore, necessarily indicative that 

he was at heart always a regicide. �� and Holles certainly 

were not; nor was Lisle in 1642. 

What Lisle's first year in Parliament does indicate is 

a penchant for committee work and administrative detail 

that was by 1649 to make him one of the most powerful and 

influential parliamentary bureaucrats. His parliamentary 

career is not difficult to trace. Lisle's political power 

base lay in an active participation in the county committees 

for Hampshire, Southampton, the Isle of �._;ight, i.Jiltshire, 

and eventually the £astern Association. Furthermore, his 

successful management of the bill for Tonnage and Poundage 

for the Middle Party in the spring of 1641 must hav� 
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established his worth to the leaders of Parliament and the 

''middle group" who controlled the course of opposition.75 

The Tonnage and Poundage Act undoubtedly consumed a great 

deal of time and effort by Lisle in reconciling the diverse 

interests involved in its passage. Lisle's importance in 

the passage of this bill is registered in his selection as 

chairman of the Committee of the Whole for Tonnage and 

Poundage in May 1641, 76 and in his responsibility for amend

ing the bill before final approval in June 1641. 77 In trust

ing to Lisle's management so important a lkeasure and one 

which played so prominent a role in the rem:,nstrances before 

and after :640, the leaders of Parliament, such as Pym, demon

strated the faith they had in his loyalty and ability. 

Earlier in January 1641, Lisle and severa1 other more 

prominent members of Parliament, including some peers, began 

to gather evidence against the Earl of Strafford. 78 Intimately 

associated with the attack on the earl was the move to dis

band the Irish Army and to disarm suspecteG Papists in 

England, a move in which Lisle also participated. In fact, 

Parlia.�ent entrusted Lisle with the management of the bill 

for this before the Lords.79 F..e also demonstrated his 

opposition to the old regime in commitment to the abolition 

of the Court of Star Chamber and trial by combat.SO From 

the very inception of the Long Parliament Lisle may be num

bered among those members favorably disposed to an end of 

the King's arbi�rary goverr,.ment. Aore important for his 

later career, Lisle established himself as one wiiling 

to carry out the daily functions of parliamentary government, 

to _:::.ve wholehearted.1.y of his time and for�e in the 



19 

executive affairs necessary in parliamentary management. 

It is not difficult to �race Lisle's later preeminence in 

Commonwealth civil affairs to his early assiduous efforts 

to establish the supremacy of Parliament in the state. 

One might impugn his motives by accusing Lisle of motivation 

in self-interest for his own political advancement. Such a 

charge would undoubtedly be true, at least in part. However, 

as J. H. Hexter has pointed out, personal advancement and the 

welfare of the kingdom had become so blurred that even the 

individuals themselves could hardly determine the reasons 

for their actions.Bl

we have yet to consider Lisle's activities on the county 

committees from 1641 to 1644. As a member of the county 

committee for Hampshire and deputy lieutenant of that county 

since 1642 was his sole foray into the realm of military 

action. In August 1642, william Lewis, Thomas Jervoise, 

..-lilliam ;.Jaller, John Fielden, Robert ·.lallop, and Lisle, as 

deputy lieutenants, appealed to Speaker ·-..Jillia�� �nthall 

for the necessary sucplies for the Hampshire militia to 

resist .i:{oyalist forces. 82 The King had gone to the North 

in January 1642, and Lisle had been vociferous in his advo

cacy of armed resistance to any forces raised b.9' the King 

against Parlia.t�ent. 83 It was not merely a verbal commitment 

against the King and his followers. Lisle contributed 

heavily in April 1642 to the cause of Parliament from his 

own funds. 84 This investment was probably made with an eye

to the future for reimbursement from the confieca.t�d estates 

of Royalists in-which Lisle shared.85 In the subsequent 
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demands of 1643 and 1644 made by Parliament for money from 

c,,1.1nties under their co!ltrol, Lisle consistentl.y appeared 011. 

the committees for F.am.pshire, Southampton, Isle of wight, 

and Wiltshire. 8 6 

From his office as a deputy !ieutenant of Hampshire, 

Lisle acquired the sobriquet, "major" Lisle, used by later 

historians to give an aura of the military to Cromwell's 

appointments. 8 7 Although Lisle may have had a cou�tesy 

�itle of "wajor'' for aiding in procurement of regiments in 

Hampshire, there is little to associate him with purely 

military activity during the civil wars. In July and August 

1641, Parliament sent Lisle to the North to be with the army 

facing the Scots. BS His attendance on the army in this 

instance was more probably as a parliamentary watchdog. 

Lisle may even have represented Parliament among the Scots 

in gaining their cooperation with the English Parliament. 

In Hampshire and Sussex, it is possible that Lisle did serve 

with Sir william �all.er in his 1643 to 1644 campaign against 

Sir Ralph Hopton's army. As a deputy lieutenant, responsible 

for raising the militia, it follows that he might have done 

so. Nevertheless, the southern campaign was short lived, 

and Hampshire was secure by January 1644, when winchester 

fell to Waller. If Lisle participated in Waller's campaign 

in the South, he had at best a brief career. This would ex

plain the charge that he was not distinguished in military 

matters. wilJ.iam Godwin, when writing of the Civil \.:Jar in 

Hampshire, found nothing to report of Lisle's activities.69 

Lisle probably acted in the capacity of liaison for the 

Sampshire forces and the Parliament. In preparation for the 
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war in Hampshire, Lisle received leave from Parliament in 

August 1642, to transpo.rt some his personal possessions up 

to Lo�don. 90 In December 1643, Parliament sent Lisle and 

Sir Henry Vane to arrest Lady Aubogny as a spy for the 

Royalists in London, 9 � precluding his presence in Hampshire. 

And Lisle was certainly in Parliament during the siege of 

Winchester in January 1644, for he reported to Parliament 

on a bill for raising troops in Kent, Sussex, Surrey, and 

Southampton. 92 These brief instances of his acting in Par

liament do not entirely preclude his participation in mili

tc.:ry activities. In fact, there is an unmistakable absence 

of Lisle's name in the daily activity of Parliament during 

wuch of the year 1643. ne cc�ld have been with the Hampshire 

forces under waller in 1643, but not at the final reduction 

of winchester in December and January. 

It would be safer to conclude that Lisle confined his 

military activity to raising the militia and to levying and 

collecting the taxes imposed by Parliament on the counties. 

There is ample evidence to show that he was actively engaged 

in this more administrative form of prosecuting war. In Par

liament's requisitions on the southern counties in February, 

April, May, and August 1643, Lis1e was entrusted along with 

his deputy lieutenant colleagues to gather and return Hamp

shire money to Parliament.93 In November 1643, Lisle assisted 

in the merger of the Hampshire militia into the Eastern Asso

ciation of Kent, Surrey, and Sussex, under the co�.mand of 

Sir '.--lilliam �v'aller. 94 

Lisle's later devotion to the Self-denying Ordinance 

indicates that he certainly had nothing of a military nature 
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to lose by forfeiting his association with the Hampshire 

militia. Prospects for advancement in a career as a committee 

administrator in Parliament no doubt looked better in 1644 

after the death of Pym and the subsequent realignment of 

politics in Parliament. Lisle's four years of training in 

the management of parliamentary business of Pym's group had 

served him well. The adoption of the more vocifer�us position 

of the nwar party" after Pym's death insured his continued 

presence in Parliament. As with the fortunes of so many 

other members and the conduct of opposition to the King, the 

death of Pym masked a fundamental change in Lisle's parlia

mentary career. In the years that followed, until the death 

of the King and the establishment of the Commonwealth, Lisle 

became one of the most powerful, if not one of most well 

known, men in Parliament. He was no longer the young under

study of parliamentary management but a leader, a purger of 

the old army, and a chairman of the potent and insidious 

Committee for Compounding with Delinquents, a quasi-judicial 

committee which sat at Goldsmiths' PAAll. 
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CHAPl'ER II 

PARLIAMENTARY LEADER AND REGICIDE 

The dea�h of john Pym in December 1643 ended the 

"middle party" politics adhered to by many Parliament men 

content until 1644 to pursue that course. Pym was the 

cohesive factor of that Middle Party; but he was gone. The 

crystallizing of political alignments in the Commons after 

Pym's death swayed Lisle from his relatively non-political 

role as a committee ma.neger for the Middle Party under Pym's 

leadership. Lisle moved after late 1643 into the radical 

group in Parliament that eventually becarne the dominant 

faction in the Commons. From the beginning of the Long Par

liament, Lisle had certainly been no partisan of the King, 

and after 1643 he became one of the most vociferous opponents 

of royal power, more and more the proponent of the supremacy 

of Parliament. 

Lisle'� faith in the absolute competence of Parliament 

to rule the kingdom brought an ideological split with other 

lawyers in the Commons, who had begun to fear the power of 

the Parliament in relation to the supremacy of the common 

law. Lawyers like Bulstrode Whitelocke, John ¥..aynard, and 

Sir Thomas Hiddrington were practicing barristers who could 

not compro�ise their belief in the competency of the common 
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law even in the extraordinary circumstances of civil war. 

Lisle in his activities-on certain committees, which will be

discussed below, ensured his career as a professional par

liamentary administrator and consequently his future as an 

Interregnum Chancery judge. His colleagues, such as Whitelocke 

and ether lawyers, had by 1644 softened on their views of 

settling the kingdom, and after the end of the first civil 

war, they developed a somewhat disdainful attitude toward 

Lisle and lawyers of his type. 

How much influence religion had in Lisle's support of 

the radical course in Parliament after 1644 is not clear. 

He was on some committees for religion, but it was of only 

minor interest to him. It would be tempting to say that 

Lisle was an ardent Independent after 1643-44, because it 

was adventageous for him to be so. One thing is certain, 

he supported the Independent faction in the Commons, but his 

main interests were not religious, but the administration of 

the army, the finance of the state, and the impugnation of 

those not as ardent in the cause as he. 

There is a visible chain of committee positions which 

determined Lisle's advancement in Parliament from the obscure 

young member for winchester to his appointment as a commis

sioner cf the great seal and as a member of the Council of 

State in February 1649. The primary areas of activity for 

Lisle from 1644 to 1649 were army administration, finance, 

county administration, and the security of the state. His 

conduct in each of these important areas indicates the under

lying philosophy of the thorcughgoing parliamentarian and 

ensured his promotion to the highest counsels of the kingdom. 
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Lisle's active participation in army affairs began in 

early 1644 when he was 4ppointed by the Commons to manage 

the complaints made against Colonel William Carne of Hampshire. 

In army matters, such as Colonel Game's case, Lisle acted 

as liaison between the Commons and the Committee of Both 

Kingdoms at Derby House, l a committee of the English and 

Scots parliaments for coordination of the war effort. 

Matters concerning individuals in the army continued to be 

referred to Lisle during the spring and summer when he had 

charge of investingating colonels Rous and Harvey.� He pre

pared letters to Sir william Waller for the Derby House Com

mittee, 3 and was on the coim"�ttee to answer the Earl of 

Essex 1 s letter of June 1644, wherein Essex complained of 

Parliament's failure to supply his army. 4 The cor.£1ict 

between Essex and the Derby House Committee had been brewing 

for some time, and the Parliament's answer to him was to 

obey the instri�ctions of the committee; Parliament would see 

to supplying the army. 5 Lisle, Oliver St. John, and William 

Pierrepont were the managers for answering Essex's letter. 6

By the end of June 1644, there was a committee for dealing 

with the problc=s of Essex's amateur army. Lisle was a mem

ber of this committee,7 and on 5 July 1644, he became its

chairman. a

During the late summer of 1644, the "peace party" in 

the Commons made their move to negotiate with the King, 

which resulted eventually in the proposed Treaty of Uxbridge. 

As part of the process Lisle ���ticipated in the drafting of 

bills and propositions to be sent to the King. 9 The battle 

of Marston Hoor in July 1644, a complete victory for the 



English and Scots forces of the North, and the stalemate of 

the war in the West in.August, convinced Charles that peace 

would be worthwhile if he could bring Essex over to his side 

in negotiation for peace. 10 The utter annihilation of Essex's 

army in the West by September further encouraged the "peace 

party" in Parliament to make their move. 11 The final hope 

of the "radical party" in Parliament for a military victory 

now centered in the army of the Eastern Association, headed 

by the Earl of Manchester with Oliver Cromweil as his lieu

tenant general. By mid-September co:mnunication had been 

received from the King, and Lisle was on the committee to 

answer his letter. 12 Lisle prepared further considerations 

to the proposals for the King in the subsequent negotiations, 13

and he, Rous, Roger Hill, and Maynard prepared the instruc

tions of the parliamentary committee treating with Charles 

at Uxbridge. 14

In all these matters relating to the conduct of the war, 

Lisle maintained a close association with the Derby House 

Committee and served as a supporter of its policies in the 

Commons. 15 i..Jhenever the King wrote to the Parliament, Lisle 

served on the committees to receive his letters. 16 His in

timate association with the Derby House Committee, the body 

most concerned with the failure of parliamentary armies to 

achieve any permanent military victoTies, placed Lisle in a 

position to demonstrate his devotion to the cause in the 

coming str-�ggle between the Earl of Manchester and Oliver 

Cromweil. As chairman of the con:ll�ittee reviewing the internal 

problems of th� Lord General Essex,s army� Lisle was an 

obvious �respect for an important role in the major contro-
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versy of the winter 1644-45. Lisle had openly identified 

himself with the amorphous group of Independents since the 

death of Pym, but it is doubtful if the accusations of the 

Scots general Robert Baillie were completely accurate. 

Baillie accused the Independents of lying in wait to remove 

Essex and Manchester from the war.17 However, he was correct 

in his observations of the overwhelming importance of the 

views of Cromwell and his associates ir. the Derby House Com

mittee. 18 The frustration of mil.i·..::ary failure made possible 

Cromwell's moves in Parliament of late October and November. 

Cromwell had returned to his seat in Commons. 

On 25 November, Cromwell made his accusation against the 

Earl of Manchester, who, he said, had failed to make signi

ficant progress against the forces of Charles. 19 Cromwell's 

charges were entrusted to a committee chaired by Zouch Tate, 

for prosecution before the House of Lords.20 On 4 0ecember, 

the receipt of counter charges by Manchester against G�om

well as an enemy of the kingdom brought the creation of a 

new committee, chaired by Lisle, "to consider the Privilege 

of this House • • •  putting the same into a way of exemina

tion."21 

During December the two collh�ittees gathered their evi

dence, with various persons appearing before them. In the 

course of the month relatively unobtrusive work produced a 

compromise solution which would appease the :'rac.ical or war 

party" because it would remove Essex and :Manchester from 

military command, at the same time saving face for the peers 

by allowing them to resign. This measure was the famous 

Self-denying Ordinance, resolved by the Commons on 9 Decem-
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ber. 22 Here again Lisle was in the mids� of the planning 

group. He was on the committee to prepare the ordinance, 

which was adopted 19 December. 23

The design of the ordinance as a compromise to halt the 

divisiveness of the recent dispute seemed at least for the 

present to produce a forced peace, notwithstanding the Lords' 

failure to act on the ordinance by late December. 24 Follow

ing the Lords' refusal of the ordinance in January 164S, 

Lisle took a leading part in the preparation of the Commons' 

statement attacking their rejection. 2S Further pressure 

being needed to gain the Lords' approval, the two committees 

of the Commons proceeded with the prosecution of Cromwell's 

c�arges. Their reports came on 20 January 1645, with Lisle 

reporting. First he made known the progress of his committee 

on the breach of privilege by Manchester. "Further examina

tions were necessary, he said. 26 The Commons were stalling 

in hope of the peers' capitulation on the Self-denying Ordi

nance. 

Lisle's influence had gone beyond his own committee now, 

as he also reported on the same day for Zouch Tate's committee. 

Therein he read a letter sent him by the Earl of ��nchester 

(with the consent of the Lords) requesting knowledge of the 

inform�tion given against him so as to defend himse1£. No 

action was taken and the letter and reports remained in 

Lisle's care. 27 In ¥JaD.chester's letter to Lisle there is 

demonstrated by �.anchester and the Commons the significanc� 

of Lisle in managing this i�portant impasse on the cond�ct 

of the war. 
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Acceleration of the work of the committee regulating 

Essex's army resolved tne deadlock. This action was to 

allow the Lords to observe what kind of an army the promoters 

of the Self-denying Ordinance envisaged and thus secure the 

Lords' approval. 28 Although Zouch Tate was nominally chair

man of this committee, 29 Lisle was the driving force within 

the body. It was he who assumed the Speaker's chair as 

chairman of the Committee of the whole in the debates on the 

New Model Army, which began 21 Januaey. 30 In each of these 

sessions of the Whole, Lisle held the chair, 31 no small 

demonst·ration of his interest in the controversy. The 

management of the propositions on the New Model before the 

Lords as well as replies to their objections were referred 

to Lisle all through the early spring of l64S. 32 In each of 

these �emporary committees Lisle's name appears, but the 

ether names vary with nature of the concerns. It is apparent, 

therefore, that Lisle was still the professional par1.iamentary 

administrator with the greatest knowledge of army matters, 

but now colored with a singular bias. 

with the agreement of the Lords to the Self-denying Ordi

nance and the resignations of the earls of Essex, Denbigh, 

and ¥�nchester from the army, it remained to brin$; to fruition 

the ideas for a g�dly professional army. As early as 1 Febru

ary, by order of the Commons, Lisle wrote to Lord General 

Fairfax to come to London. 33 He also participated in secur

ing the initial funds for the New Model.34 But his most 

important function was the purging of army officers not fit 

for service and the establishing of a list of approved officers 



36 

for the New Model. Since January petitions from army officers 

had been coming in to Lisle as chairman of the committee 

on the Lord General's List. These petitions concenied charges 

against officers of the rank of captain and below, and 

requested Lisle's assistance in securing places in the army. 

It seems that in January, the chairmanship of the committee 

on Lord General Essex's army had passed to Lisle. 35 His 

knowledge of army affairs and army men was sought by the 

Derby House Committee, 36 and by the Commons when they were 

faced with desertion and mutiny of soldiers in May 1645. 37

With the urging of the Derby House Committee in June, Lisle's 

reports on the army officers were completed and managed by 

him before the Lords in July 1645.38 

The influence of Lisle in the conduct of the war also 

extended to the navy, now headed by a commission after the 

Self-denying Ordinance required the resignation of the Earl 

of Warwick as Lord High .Admiral. In the early spring Lisle 

had been on the committee for the preparation of the navy 

for the summer. 39 Lisle's appointment was no doubt in antici

pation of the success of the Self-denying Ordinance which 

removed the Earl of Warwick from the office of Lord High Ad

miral, for on 15 April 1645, Lisle received the appointment 

as a commissioner for the office of Lord High Admiral and 

�-larden of the Cinque Ports. 40 

The division between Cromwell and �..a.nchester pointed to 

the later division between the Independents and the Presby

terians as well as between the Independents and the Scots. 

The New Model Army and the success of the armies of the North 
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in the spring of 1645 convinced Cromwell and the Independents 

that the Scots Army was·unnecessary and even dangerous to 

the cause. It was therefore necessary to declare them redun

dant, pay them of£, and remove them from English soil. The 

commissioners of Scotland in the Derby House Committee 

sensed the activity against them and their army. The Scots 

now began an attempt to secure their position. They had 

actively opposed Cromwell in his quarrel with Manchester. 

�-lr.an the earl lost, they lost. The purge of the army by 

Lisle's committee on the Lord General's List had removed 

many Scots officers from the English army. Sitting in 

another capacity as one of the financial officers, Lisle had 

the duty of settling the accounts of these Scots officers 

and the Scots Army. 41 Papers on the Scots Army had been 

under consideration by Lisle since April 1645, when the reor

ganization of the army came into effect.42 As chairman of 

the committee for the Northern Association, Lisle would also 

have had close dealings with the Scots Army.43 

The committee to deal with the Scots was the old committee 

which had screened the delinquents who compounded with the 

county committees for their offenses. As the Parliament 

reformed itself in a more profession�l manner, a standing 

committee for raising money from delinquents to carry on the 

war came into being. This committee for compounding met at 

Goldsmiths' Hall and came to be called by that name. It was 

the Gc!!?.�ittee at �n1d�m�Th�' Hall that provided the solution 

for paying the Scots and the New Model Anny, which needed a 

regular income, 44 something 2ssex's army never had. 
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Through late 1645 and early 1646, the main occupation 

of the Committee at Goldsmiths' Hall was that of coming to 

an acceptable arrangement with the Scots. They continued to 

press the committee and Parliament for funds. In June 1645, 

Lisle reported to the Commons on their demands which the 

Scots made known to him in daily meetings. 45 On 20 June, he 

made a report against the Scots' taxing coal in Newcastle as 

unwarranted. Lisle advised it be discontinued at once. 46

The Scots were not easily put off, and the committee's efforts 

were taken up in 1646 with appeasing them without causing a 

breach between the two kingdoms. 47_ 

The discussion of Lisle's second major activity in Par

liament is directly concerned with the Committee at Gold

smiths' Hall. The conmittee originated as the central com

mittee en sequestrations of lands and estates of delinquents 

and for supervising the county comraittees which carried out 

the sequestrations and compounding. The committee underwent 

a reformation in Parliaiuent's search for some efficient man

ner of funding the war. In this matter Lisle took a direct 

and active part. 

The policies of compounding at the Goldsmiths' Hall in 

London were not popular with the Royalists, obviously, but 

neither were they acceptable to the local county committees 

who saw it as a usurpation not unlike those of Charles I in 

the 1630's. 48 In September 1642, Parliament indic2ted its 

basic policy toward recusants and adherents of the King 

when it determined these people would assume a great part of 

the financial burce� of the war.49 However, it was not until 
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March 1643 that the central parliamentary committee for com

pounding was empowered to act in the manner described above. 

The Committee for Compounding ensured the punishment of those 

not supporting Parliament and guaranteed an income for the 

war effort; this was possible under the ordinance for seque

stration ·gf property. Movable property was sold at auction; 

real estate was let to tenants with one-fifth of their rents 

going to the purposes of the state. SO

The Committee for Sequestrations was entrusted under the 

ordinance of 30 January 1644 with responsibility for com

pounding with those delinquents who wished to pay a fine on 

their estates commensurate with their offenses. An investi

gation by the committee upon receipt of a reference from one 

of the houses of Parliament preceded a quasi-judicial hearing 

b�fore the same body. After the delinquent swore the Cove-

nant and the Negative Oath, the committe2 imposed a fine and 

wrote the particulars into a bill for passage as an ordinance. 51

The committee then used the money from the sequestered estates 

to pay debts which Parliament owed to those who had advanced 

money to Parliament or had suffered in the cause. An example 

i� contained in g letter si�ned by Lisle from the Committee 
- . 

for Sequestrations in April 1644, in which Lord Capell was 

instructed to allow Sir william Brereton certain lands in 

Capell's estates at Watford, Hertfordshire. 52

As more and more delinquents comp�unded after Marstoti 

Moor and the imminence of peace in late 1644, they were 

referred to the Committee at Goldsmiths' Hall. This committee, 

as seen above, at�empted in late 1644 and 164.? to solve the 



40 

dual problem of paying the Scots and funding the New Model 

Army. The increase in compositions and the necessity of a 

permanent committee to administer the new financial policies 

transposed the Committee at Goldsmiths' Hall from one of a 

limited objective to a broad supervision of delinquents. 53

One writer described the Committee for Compounding as an 

executive arm of Parliament with the whole nation at its 

mercy. He accused the committee of failing to adhere to the 

normal course of justice but exercised an arbitrary power 

over persons and property. 54 It was indeed a powerful com

mittee. The vast amount of knowledge about delinquents 

accu..�ulated by the committee and its members furnished Lisle 

with a broad base of information on latent Royalists and 

their activities. And this accumulation 0£ information 

would account for Lisle's involvement in the security of the 

state both before and after 1649. 

A cursory examination of the calendar of the committee's 

papers, with the synopsis of the cases before it from 1644 

to 1649 shows the kinship between the procedure and nature 

of the cases there and those of the Court of Chancery. 55 

Indeed, after 1649 the Court of Chancery heard many cases on 

habeas corpus against delinquents who were still being held 

prisoner by Parliament. The very nature of the committee's 

procedure by bill of complaint, answer and oral hearing were

similar to Chancery:s procedure. Lisle's training in the 

work of the Comi.�ittee at Goldsmiths' Hall was sound prepara

tion for presiding on the Chancery bench. 
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Lisle's commitment to the financial affairs of the 

state was not confined to the one committee. He also sat 

on the Committee for Accompts and Advancement of Money, which 

came to be called the Committee at Haberdashers' Halt.56

Here Lisle reported on the maneuvere of Royalists intended 

to avoid the fines and sequestrations imposed by the Committee 

at Goldsmiths' Hall. After Lisle's report on the case of the 

estate of ;,Jilliam Murray, a close advisor of Charles I, who 

had left his estate in trust for his wife and children, the 

House resolved the estate to be sequestrable.57 

Lisle was frequently named to committees for raising 

monies in the spring and summer of 1645 . 58 The estates of 

delinquents continued to come under his supervision fQr �dmini

stration and sale; those of Sir John Byram and Sir 1•lilliam 

Savile were two in June and July 1645. 59 But there were 

numerous others, which came before the committees. The 

appointment to the committee for taking the accompts of the 

kingdom placed Lisle in an excellent position to reward those 

who had acted for Parliament. 60 Sir William Waller, Lord 

General Fairfax, and the Elector Palatine received payments 

urged by Lisle in 1645 under a policy of reward and reim

bursement for services. 61

Oliver Cromwell also received some emolument realized 

from Royalist estates. In January 1646, the Commons voted 

that Cromweli receive E2500 from the estates of the Earl of 

':lorcester, Lord Herbert, and Sir John Somersett in the county 

of Southa.mpton. 62 It was Lisle's assignment to manage a pay

ment for Cromwell from the manors of Abbersto'h and Stehell 
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in the county of Southampton, belonging to the Marquis of 

winchester, a Papist and delinquent. 63

Lisle was certainly not averse to this procedure, for in 

November 1644, he obtained the mastership of the hospital at 

St. Cross near Winchester. Dr. William Lewis, provost of 

Oriel College, Oxford, and master of ....... 

.::>1.. Cross, was a 

Royalist. Lewis was dispossessed of the mastership in 

�ovember 1644. 64 Parliament thereupon invested Lisle with 

the mastership, to have all the rents and profits of St. Cross 

Hospital. 65 This grant to Lisle occurred during a rash of 

similar allotments to other members of the Commons. Denzil 

Holles accused the Radical Party of rewarding its adherents, 

naming Lisl� as one of the unworthy recipients. 66 Parliament 

reconfirmed Lisle's mastership in October 164Sc 67 A state

ment by Lisle in February 1646, setting forth the places he 

held and his losses, 68 must have convinced the Parliament of 

his necessity because the grant was subsequently passed 

under the great seal, auam diu g bene gesserint (for good 

behavior) in March 1648. 69 However, in June 1649, Lisle 

surrendered the mastership to John Cooke, solicitor general. 70

There is indication that Lisle's administration of the hos

pital was more profitable for the resident clergyman at 

�t. Cross, who had only ES a year under Dr. Lewis but ElOO 

under Lisle, the equivalent of half the master's revenue. 71

Although Holles's accusation against Lisle's receipt of the 

mastership may be true, Lisle was certainly more generous 

with the profits of the sinecure than his predecessors were. 
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Before considering the highpoint of Lisle's career in 

Parliament at the trial ·of the King in January 1649, it would 

be well to establish his propensity for managing other trials 

for impeachment and treason between 1644 and 1649. As early 

as July 1642, Parliament employed Lisle in the impeachment 

proceedings against the Lord ��yor of London. In this im

peachment trial he was associated with Serjeant John Wilde, 

Edmund Prideaux, Alexander Rigby, and Solicitor General 

St. John. 72 In the rash of purges of the Parliament and the 

impeachments Lisle and many noted lawyers took part. The 

desertion of Royalist memb�rs to the King's Parliament at 

Oxford brought a purge of the remaining Royalists in June 

1644, managed by Prideaux, Lisle and Ellis.73 Lisle f Rigby, 

�iddrington, Hill, and Ellis managed the impeachment of Lord 

Hounsdon before the Lords and with the aid of other lawyers 

that of Sir Robert Heath in July 1644. 74 with Selden and 

·.•ihitelocke, two eminent 1.awyers, Lisle brought in the ordi

na..�ce for the trial of Archbishop Laud in September 1644.75

During 1645, Lisl.e reported many times on the suspicious or

questionable activities of members of both houses. 76

There occurred in July 1645 one of the more famous in

vestigations for treason carried out by Parliament, that 

involving the accusation of Lord Savile against Denzil Hol.les 

and Bulstrcde �-!hitelocke. They had been commissioners to 

the King in 1644 at the Treaty of Uxbridge. Savile wrote a 

letter to Parliament accusing Holles and ���itelocke of being 

correspondents of Lord Digby, the Royalist. •tlhen the charges 

were put in Parliament, Lisle served on the committee for 
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examining the charges. 77 Holles defended himself at that 

time, but Whitelocke waS' absent from the House. Lisle rose 

and called attention to that fact, desiring that his colleague 

Whitelocke be present to answer the charges. Lisle was 

to give Whitelcoke notice for the next day. 78 La�er the 

Commons proceeded only against Holles, a fact of which Holles 

bitterly complained. Uhitelocke was not bothered, 79 possibly 

because of his friend Lisle's presence on the committee and 

his influence with radical Solicitor Gener-al Oliver St. John. 

The defeat of the King's forces at Naseby in June 1645, 

was one of those rare opportunities for a complete disclosure 

of the enemy's duplicity. The capture of the King's baggage 

train and personal corresponde·nce provided the radical :'war 

party n in Parliament with the fuel they needed to discredit 

any concessions in negotiations with Charles. · . .Jh.en the 

letters were eventually deposited with Parliament, they were 

assigned 23 June to Zouch Tate's committee of which Lisle 

was a member. BO The committee decided to make them public 

at a Common Hall in the City. Bl The lette�s were published 

with the commentary given in speeches at the Guildhall, 

3 July. 82 The King's letters were of the greatest importance 

because of the propaganda they afforded the parli&«entary 

leaders. 83 

Lisle was the opening speaker and set the tone of the 

proceedings at the Common Hall before the Lord Nayor and 

Aldermen. He called attention to the King's search for =oreign 

troops; his wish to repeal laws against Papists; his vows to 

retain episcopacy and keep the royal control of the military. 

But the point in the King's letters, which Lisle singled out 
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for special attention, was Charles' disavowal of the Parlia

ment at Westminster to be the true Parliament of England. 84

Lisle addressed the Hall on this point as follows: 

The 1ast thing that I shall observe to you • • •  
is concerning the King's disavowing this Parliament, to 
be the Parliament of England; We cannot have greater 
assurance of anything from the King, then this present 
Parliament; There is no Law stronger, that gives a pro
perty to the Subject, then the Law is, to continue this 
present Parliament. 

This is so well knowne to the �Jorld, that I<ingdomes 
and States abroad acknowledge it, and now for the Ki�.g 
to disavow it, after it is confirmed and continued by 
Act of Parliament; after the King both so lately 
acknowledg'd it, now so suddainly to disavow it, How 
can we be more confident of any assurance or Act from 
His Majesty?85 

A Royalist tract in answer to the disclosure at the 

Guildhall called Lisle's speech an 11 
. . . Oration, whose 

masculine eloquence it seems, was thought worthiest to enjoy 

the Mayden-head of the Cities attention . • • • 
rr86 The

choiae of Lisle to serve this couo � grace to the King's 

reliability says much for his devotion to the cause and his 

ability to speak in situations demanding bitter political 

harangue. He was to register such capacity in subsequent 

incidents, for Lisle continued to act in the time between 

the wars as political character assassin for the Radicals. 

In October 1647, the Commons impeached seven peers 

with Lisle as t!i.e manager before the Lords' House. 87 In 

July, the City mob had attacked the Commons to force the 

ret,�rn of the City Militia to City control. They broke into 

the House forcing members to pass resolutions for this and 

to invite the King to London. The mob's action was condoned 

by the Col:nl-n.on Council. 88 �./hen the Commons final.ly gained 
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control of events with the aid of the army, they sought 

retribution from the Ci�y 1eaders. On 3 February 1648, 

Lisle attacked John Glyn, Recorder of London, with a 

scathing denunciation before a committee of Lords and Com

mons. Glyn, he said, was a party to the violence done Par

liament the previous July, for supporting it in his role as 

a member of Parliament and for advising the City as their 

recorder to adopt the means they used. Lisle then asked the 

Lords, in view of the heinous crime, to deprive Glyn of his 

recordership and place William Steele as recorder. 89 Lisle 

designed this speech as a political har£ngue of the Radicals 

to promote Steele for t�e place of recorder. 

Lisle was also active in screening �hose individuals 

who passed through the lines from Royalist to Parliament-held 

territory. At various times Lisle held membership on those 

committees which considered the fate of prisoners surrender

ing to the Parliament's forces.90 He disposed of the pri

soners after the battle of Naseby and participated in the 

composition of these prisoners before the Committee at Gold

smiths' Hall. 91 All their names passed through the committee 

for its �cnsideration and to ensure that none having acted 

for Parliament were punishea. 92

During the pamphlet war between the Scots and the Par

liament in 1646, Lisle acted as chairman of the committee to 

answer the Scots' charges. Two works of the Scots entitled 

Truths l-1anifest and Some Paners delivered in by the Scots 

l..!omm.issioners were committed to Lisle's co.Lad.i.ttee for inves

tigation and reoort to the House. 93 The same day, 13 April 
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1646, Lisle reported that the committee had discovered the 

author of Truths Manifest, that he should be sent for as a 

delinquent, and that his book be burned by the common hang

man as false and scandalous. 94 The following day, Lisle 

reported on the second of these works, on which the committee 

had secured a confession of responsibility for publication. 95

Thereupon, Lisle's coumittee became a general committee to 

declare the intention of the Commons in dealing with the 

King; the settl�ment of the Church; the desire of Parliament 

for peace; adherence to the Covenant and Scots treaties; 

intentions against the use of arbitrary powers; punishment of 

delinquents; the Engagement; " • • •  and whatever else they 

may detenni.ne worthy of consideration. 1196 The Commons' action 

suggests that Lisle had moved into a definite policy ma.king 

position in the Commons. 

At the end of the first civil war Charles fled to the 

Scots Army, on1y to be surrendered to the the English Army and 

held at Holmby House, later at Hampton Court. Upon the escape 

of the King from Hampton Court to the Isl.e of Wight in 

November 1647, Lisie came to a position of direct authority 

over the future of Charles, both as to his office and to his 

person. When the initial chock of the King's flight from the 

army had dissipated, Parliament named a commission to meet 

with Gharles in the Isle of wight. Eight members of both 

houses, including Lisle, composed this cormnission. 97 The 

King had surrendered himself into the hands of Governor 

Robert I--iammond of the Isle of Wight, whom Ch.a.rles e:>...-pected 

would be favorably disposed, or at least neutra1. 98 In fact, 

Hammond was more under the control of the army and its par-
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liamentary sympathizers than he had expected. In September 

Parliament sent Lisle arid John Bulkeley to attend Hammond 

in the Isle of Wight and ensure that he settled the govern

ment there in a satisfactory manner. 99 Accusations have 

certainly been made against Cromwell and the Derby House Com

mittee that they conspired to get the King to the Isle of 

Wight, 100 a topic which also caused divisions in �yalist. 

groups. 101 Whatever the involvement of Cromwell and the par

liamentary aadicals� Lisle was certainly deeply embroiled 

in the activity against the King after he arrived in the Isle 

of ilight. 

A hitherto ignored narrative of CharLes' captivity in 

the Isle of �Jight sheds much light on Lisl.e • s role in the 

period between the civil wars. John Bowring, an acquaintance 

of Lisle's, composed this work in 1660 as a petition to 

Charles II. It was not published until 1703 as part of a col

lection found in the library of the Marquis of Halifax, Sir 

George Savile. 102 Bowring's "Secret Transactions" was a nar

rative of the incarceration of the King and has been regarded 

as spurious or at best blessed with the benefit of hindsight. 

Consequently historians have ignored Bowring's narrative 

when considering the plight of the King in the Isle of wight. 103

There are deficiencies to be found therein; suffice it to say 

here, however, that in many instances Bowring has been corro

borated. 1 04 

Bowring declared his association with Lisle to be one 

from Bowring•s childhood when Lisle often came to Bowring's 
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been a cl.erk of the council. extraordinary through the inter-

cessions of Lord Keeper Littleton and remained with the King

until the battl.e of Naseby. 106 Bowring does not account for 

his time between the fa11. of Leicester to Fairfax and the 

opening of the narrative with the King at Hampton Court. On 

one of the King's journeys to Zion House, Bowring was present 

and recognized by the Prince El.ector as an associate of 

Lisle's. 107 Hereupon, Bowring rel.ated, the King charged him

to maintain his position with Lisl.e, for Charles might soon 

come under List.e's control.. Bowring, said the King, woul.d 

then be very useful. as a secret confidant. When Charl.es did 

come to the Isle of Wight, he rel.ied upon Bowring to aid him, 

• • •  which was not in the power at that time of any
other Person living to do his Majesty any good, except
they had a secret Interest with Lisle; and this the::·
King understood very well; because his Majesty knew,
that @overnor Robert7 Hammond received his orders from
Lisl.e in al.l things,by reason Hammond was otherwise
a Stranger to the Island.�08

Here Bowring cl.aims to have accompanied Lisl.e and the parlia

mentary commission to the Isle of Wight. 109

During the negotiations in the Isl.e of Wight, Lisl.e 

kept Cromwell informed of proceedi�..gs by direct correspon

dence. Bowring related that Lisl.e's letters sought to induce 

Gromwel.l and the army to be more concil.iatory toward the King 

should he agree to all. the propositions of Parliament. Lisl.e 

even advocated confirmation of titles granted since 1644 as 

well as restoration of a revenue to the King. 110 Charl.es 

confounded the commissioners by his refusal to accept the 

propositions unc�ed. The commission returned to Parl.ia-

49 



ment empty handed, but with Charles left c1osely guarded in 

Carisbrooke Castle. 

While the two kingdoms moved closer to a second civil 

war, Bowring went to Scotland on an errand for the-King, and 

upon his return was examined on affairs in that kingdom by 

Lisle and Sir Nicholas Love. When Bowring informed them of 

the impending march of the Duke of Hamilton and his coming 

defeat at the hands of Cromwell, they and other members 

scoffed at him, until the news of Hamilton's defeat reached 

them, that is. At the end of the second civil war in the 

summer of 1648, Bowring was back in the Isle of wight. 111

In January 1648, after the failure of the first treaty 

in the Isle of Wight, there was an attempt to rescue Charles 

from Garisbrooke Castle. This attempt came close to involv

ing John Lisle because it was underta..�en by many young men 

of the Isle of Wight, including Lisle's son William, and the 

son of Sir John Oglander. They intended to surprise the 

castle one night, flee on horseback, take ship to Tichfield 

and rendezvous with a rebellious part of the Parliament's 

Navy. Lisle's sen was to guide the navy to the island. 

However, the ships never appeared and the undertaking failed. 

The design became a matter of record in 1651 when Thomas 

Cooke, Royalist turned i�_former, confessed all to the Committee 

for Examinations. 112 It is unknown whether Lisle was apprised

of these activities, but it certainly must have struck close 

when he learned of his son's duplicity. 

S0 



51 

Bowring wrote of another es:ape attempt for Charles in 

June 1648, in concert wi:th another of the Lisle family. In 

May 1648, a rebellion had occurred in the Parliament's Navy 

anchored in the Thames. The mutineers put Vice Admiral Colo

nel Ra.insboro-�1gh off his ship and they sailed away in the 

Royalist cause. 113 Bowring claimed to have had an influence 

in the navy through a naval officer named Lisle, of the same 

family as John Lisle. This man was probably Lieutenant 

Thomas Lisle, a cousin of John Lis1e, who may have secured 

his commission. 114 Thomas Lisle stood willing to serve the 

King if Bowring should give �he signal, but Bowring left 

for London straight away, and we are not further enlightened 

on this venture. 115 It failed, if it existed at all, as so 

many of Charles' opportunities had failed through procrasti

nation. 

Bowring reported that both Governor Hammond and the King 

wrote to Lisle in July 1648 to remcve the Parliamc�t's reso

lution of non-addresses to the King. 116 Bowring carried 

these letters to London and delivered them himself 31 July. 

By 24 August commissioners were sent to the Isle of ;,,Jight 

and the non-addresses was removed. 117 It was at the time of 

this second tre4ty, that Charles through th� �gency of 

Bowring made an attempt for Lisle's support with an offer 

of a secretaryship of state, only to retract it later upon 

realizing he had already promised it to another. 118 Again 

in late October 1648, when Lisle's father Sir ·· . .Jilliam died 

in the Isle of 1.·iight, the King offered to confer a knight-

hood on T.i·sle. 11 9 I l"k 1 n ·h· 1d h - t was un i. e_y t .. at any� .ing cou... ave 
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induced Lisle in October 1648 to wait on Charles, when a 

move by the army against· the King was imminent. Indeed, 

Lisle said at this juncture, " • • •  it w�s too bite, and he 

durst not do it;" and informed Bowring of the plans of the 

army. 120 In view of Lisle 1 s movements from August to 

October 1648, they would preclude any rapprochement with 

the King. 

After the failure of the first treaty of the Isle of 

dight in December 1647, there occurred a rising, amateur at 

best, led by one Captain Burley, a former naval officer of 

Newport, Isle of Wight. The attempt to rescu� the King 

amounted to little more than shouts in the streets of Newport, 

with Burley taken and held by the maycr. 121 However, trial 

was held in winchester before Sarjeant Wyld as justice of 

the assize and Lisle assisting on the bench as recorder of 

'r-linchester and justice of the Quarter Sessions. 122 The jury 

found Burl.ey guilty of treason and he was executed. Lisl.e 's 

presence at such a controversial trial against the known law 

of treason (that is treason can be only against the sovereign) 

suggests his later willingness to engage in similar trials, 

including that of Charles himself. 

The services of Lisle as a judge in a controversial 

trial were soon needed again at Winchester. In April 1648, 

Charles pianned a� �scape from Carisbrooke with the aid of 

some soldiers stationed there. One Thomas Osborne arranged 

the escape, but an information le�� to the Derby House Com

mittee frustrated the Aing's design. Osborne accused �.ajor 

Edmund Rolfe of plotting a feigned escape with the intent 
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only to assassinate the King. 123 Rolfe was brought to trial 

28 August 1648, at Winch:ester, again with Sarjaant Wyld and 

Lisle on the bench. The charges were so patently false that 

the jury was instructed to find Rolfe not guilty, and he was. 124

There was probably not much that occurred in the Isle of 

i.J'ight, relating to the King, which Lisle and the Derby House 

Committee did not know. The correspondence of the committee 

with Governor Hammond demonstrates that all the escape plans 

of Charles were known to them, before Hammond even had any 

knowledge of the plans. The various planned escapes from 

July to Nov�mbcr 1648 are reported by the committee to Ham

mond. 125 Lisle himself must have been deeply concerned ·with 

the espionage carried out by both sides. Bowring describes 

an incident in the autumn of 1648 when Charles sent a message 

to the Prince of Wales in Holland by way of a man who proved 

to be an informer. This man hurrying to London and to the 

Boar�s Head in Holborn knew exactly to whom he must give 

his information, John Lisle. 126 This incident hints that 

Lisle and Sir Nichol.as Love, who was on the "Secret Committee 11 

and was a close associate of Lisle's from Hampshire, were 

responsible for searching out Royalist sympathizers and 

spies.127 

In Parliament Lisle acted with great purpose against 

the negotiations at the Treaty ·-of Newport begun 18 September 

1648. The Independents opposed the basis for negotiation 

and Lisle, who attempted to speak against the treaty on the 

26th was at first shouted down. Later Speaker Lenthall 

allowed him the liberty. 128 By allowing Charies to treat 
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on the basis of the propositions given at Hampton Court, 

Lisle charged, he "  • • •. had such advantages, as greater 

could not be given him, which might destroy all the godly 

party in the kingdom; since if this Vote should st&�d, he 

had not yet put the Parliament into a capacity to treat any 

other but as rebels, and they would still remain no more 

than such, in case the Treaty did not take effect. 11 129 On 

the question whether the King should be allowed to make pro

positions of his own rather than agreeing to those carried 

to him by the commissioners, Lisle echoed the prevailing dis

trust of the King in a s�eech on 2 October. Lisle accused 

Charles of aborting the treaty by surprising Parliament with 

propositions of his own. He continued, becoming more adamant 

in his opposition to allowing Charles any maneuverability: 

• • •  therefore, since they [the commissioner!?' had
refused to receive the King's Proposition, I suppose,
said he, it becomes us likewise to lay them aside:
and not only so, but to give further instructions to
our commissioners, that if the king do not proceed
with them upon each Proposition as before, they should
declare against any further progress in the Treaty. 130

Lisle's speech, supported by Sir John �velyn, =st have told, 

because the Commons by a unanimous vote rejected the King's 

counter propositions. 131

Time was now quickly running out for Charles. His v�cil

lation on the points of the treaty and his final r�fusal on 

the abolitio� cf episcopacy precipitated by December a course 

of events which led to his abduction by the army and his 

trial before a special coituuission. The machinations of the 

Council of Officers at Derby House and their parliamentary 

aliies, following the failure of the Treaty of Newport, have 



been discussed by many authors. The army officers decided 

that Charles must be removed as King before peace would come 

to the three kingdoms. While Charles remained as King, the1··e 

could be no return to the normal state of affairs. Charles 

had to be publicly held to account for causing the decade of 

civil war. Of course the officers ran the risk of stimulating 

latent sympathy for Charles, and they undoubtedly realized 

the chance they were taking in so unprecedented a move,

accusing the sovereign of treason. In November, relations 

between the King and the Council of Officers gradually 

deteriorated. Most members of Parliament could not accept 

the army's idea of bringing the King to a public trial for 

his life. The trial of a King, who was the embodiment of 

the law, was too much of a strain upon their respect for the 

law. Lawyer members like White1ocke and Aiddrington viewed 

the law as semi-sacred and unchangeable. To try the King 

for treason would negate all that they as lawyers represented, 

as well as strike out the foundation of the kingdom, which 

they saw as the law. Lisle, who as a lawyer, might have 

held similar ideals, was more committed to the supremacy of 

Parliament, something to which Charles would never agree. 

None of Lisle's actions or statements before or after 

January 1649, indicate an abhorrence of monarchy as an insti

tution. However, his career as a professional parliamentary 

administrator rose or fell with the success or failure of 

the Long Parliament. The restoration of Charles to his 

proper place as a true king, without the necessary statutory 

��arantees fo� Parliament to continue as an important branch 

SS 
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of government would l.eave �n like Lisle with nothing. To 

what extent their own security influenced men like Lisl·z 

cannot be certainly determined for the fusion of personal 

motives of the Radicals and their ideas for th� �lfare of 

the kingdom had occurred long before the King reached the 

scaffold at Whitehall.. 

In the public trial of Charles, it is possibie to see 

the split between l.awyers like Lisle and those l.ike White

locke and Widdrington. The army's initiative in removing 

Charles to Hurst Castle on 1 December and their purge of 

the Parliament on 6 December eliminated any hard core dis-

sent on proceeding against the King. The Commons appointed 

a committee, 23 December, (of which Lisl.e and Sir Nicholas 

Love were members) to consider ways of proceeding against 

the King. 132 Although the intent of this c��ittee was onl.y

to frighten Charles into agreement with a favorable settle

ment, 133 within twc �eeks, 6 January, a new committee was 

created to devise the manner of trying Charles Stuart for 

treason. 134 On 1 January, Parliament had proposed that 

Chief Justice Rolle, Chief Justice St. John, and Chief Baron 

Wyld act as judges in a trial with 150 commissioners as a 

jury. 135 However, the idea was abandoned when neither the 

judges nor the Lords would agree to such a procedure.136 

Parliament then prepared a new ordinance with 135 commissioners 

to act as judges of both law and fact. A Common's resolu-

tion of 4 January, stating that their acts were the law of 

the land, without consent of peers or king, preceded the pas

sage of this ordinance. 137 Thus the ordinance for the trial 
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of the King, naming 135 commissioners and the reasons for 

the trial, became on 6 J�uary 1649, at least the de facto 

law of the land. 138

In the subsequent meetings of the High Court of Justice, 

as the commission was styled, and in the actual trial of 

Lisle took a leading part. He sat on the subcom-

mittee of the court to determine the method of trying 

Charles and the procedure to be followed. 139 Lisle and 

Nicholas Love were the prominent managers for proving the 

case against the King. They served together on sever�l 

committees and, as the journal of the court indicates, sat 

next to each other in the plan,.Ling meetings of the High 

Court. They were also absent from the general meetings of 

the court on the same days. 140 On 15 January, Lisle and Love 

became members of the committee to advise counsel how to pro

ceed when the King was present in court. 141 In fact, Lisle 

and Love were two of the most faithful of the commissioners, 

attending nearly all the general and committee meetings 

through all the tria1. 142 Whitelocke and ·;..;iddrington, 

although named as commissioners, watched the preparations 

with disdain, but also with silence. On the day the trial 

opened, 20 January, they crept out of London to a house in 

the country, not to return until the day of sentencing. 143

Lacking the courage to sit on the court and oppose what 

they knew to be an indefensible procedure, they could only 

hide themselves, hopeful, by failing to see, it would go 

away like a bad dream. 
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At the first day of th� trial, the court chose Lisle 

and William Say to sit oh either side of the Lord President 

John Bradshaw, to advise him as assistants.144 rn'L.-•• .._ ... _.. __ 
.J,.:.111.,:, OC&&. VU, 

each side of.Bradshaw in their black barrister gowns, with 

the Lord President in the scarlet of a judge.145 The selec

tion of Lisle to assist Bradshaw in points of law presented 

by the King certainly speaks for his ability as a lawyer 

and his com.�itment to the authority of the court. In all 

his appearances before the court, never did Charles acknow

ledge the jurisdiction of the court, nor did he seek a com

promise such as abdication. By the 25th, the court proceeded 

on its own to hear evidence without a plea entered by the 

King, to be judged on a plea of guilty entered for him as 

in common law. The only matter remaining was the sentence 

and the manner of death. A committee, on which Lisle and 

Love served, drew up the sentence of death by beheading.146

For all his malice toward Charles, Lisle balked at the 

fin�l act of signing the death warrant for the King. Neither 

his signature nor that of his close associate Love, appear 

on the warrant.147 It may be that Lisle, as Edmund Ludlow 

reported of Nicholas Love, had believed that Charles, when 

faced with death, would capitulate and agree to any proposals 

offered him, and so save his life at the last. 148 On the 

other hand, perhaps th� ·.'.:ailure to place their names on the 

warrant was an attempt to leave themselves some arg,.mient 

for savin� their own lives, should circumstances later prove 

it necessary. If this were Lisle's intention, it certainly 

aided him little, when the aoyalists had their day eleven 
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years later. It is doubtful whether with all that Lisle 

had done against the King that the omission of his signature 

would discount all the intentions he had registered, or that 

Lisle could ever really have thought it would. Lisle did 

put his name to the official record of the trial submitted 

to Parliament for its inspection.149

The execution of the King prepared the way for a new 

order in the state. To this order Lisle dedicated himself. 

The first necessary item of business was to substitute for 

the King some form of executive arm of Parliament, a Council 

of State. On 7 February 1649, a committee of the Commons, 

composed of John Lisle, Cornelius Holland, Thomas Scot, 

Colonel Edmund Ludlow, and Luke Robinson, drafted an order 

for a Council of State, its instructions, and a list of its 

proposed members, not exceeding forty.lSO On the 13th, Par

liament accepted the proposal for a Council of State, 151 and 

the next day confirmed the names submitted with the inclusion 

of the committee men, for a total of forty-one as a Council 

of State, nine to be a quorum.152 The fc:iner committee, or 

any three of them, was to ensure that no disloyal members of 

Parliament resumed sitting and were to report on all those 

who had not sat since the trial of the King.153 

Parliament moved quickly in bringing order to the Com

monwealth. The courts of law and equity had been totally 

disrupted during the civil wars. It was necessary, therefore, 

that the people have faith in the new regime, especially in 

such functions as the courts. On 8 February 1649, the commis

sioners of the great seaL si�ce April 1648, Bulstrode •,./bite-
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locke and Sir Thomas widdrington, were summoned before the 

House to deliver up the seal, which was broken before them, 

and the pieces given them in payment for their services. 154

The same day Parliament appointed Whitelocke, Lisle, and 

Serjeant Richard Keble as lords commissioners of the great 

seal and invested them with the new seal. Whitelocke 

reported that he tried to excuse himself but to no avail, 

being voted nemine contradictente. 155 Of Lisle's selection 

i;vll.itelocke wrote: 

Then Mr. John Lisle was named to be another of the 
connnissioners, and after a short, and no eager excuse 
made by him, and his owning of their authority, (which 
he had sufficiently done before, as one of the high 
court of justice for the trial of the king), ¥ir. Lisle 
was voted to be another of the commissioners for the 
great seal . 1.56 

Two of the commissioners were a quorum and they were styled 

"lords" commissioners in view of the high office they exe

cuted. 157 Keble not being a member of the House, he was 

sent for, and the three approached the table of Speaker 

Lenthall, Whitelocke in the middle, Keble on the right, Lisle 

on the left, to receive the oath and seal. After debate 

Parliament decided their appointments were to be aurun diu 

se bene gesserint. 158

'..Jhiteloc� ! s bias against Lisle for participating in 

the King's trial is ciearly visible in his account of Lisle's 

selection as � lorn �omm.i.ssion.er. It reveals more than bias, 

for his reference to Lisle's "high owning of their authori ty 1

' 

is signifjcant. Lisle was dedicated to the supremacy of the 

Parliament. How could he not desire appointment to such a 

high office of authority and trust? It was his due after 

ten years of faithful service as a manager of Parliament's 
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business. Was this appointment not the culmination of long 

years of hard work and �evotion to the cause? Lisle was 

not exactly unprepared for the office of an equity judge 

as his career in Parliament and his legal training have 

exhibited. Many had come to the seals with less preparation 

for equity than Lisle. It is interesting that Lisle ten 

years later should note the installation of Sir Christopher 

P.atton as Lord Keeper in Elizabeth's reign. Hatton was one 

who had no experience as a judge but was honest, fair, and 

willing to learn. 159

\-J'b.i telocke was no doubt chosen for his eminence in the 

legal profession as a pleader as well as to maintain con-

tinuity on the court. �.Jhitelocke had served as a commissioner 

of the seal since the previous year. Keble's selection was 

probably to bring in one who was not a member of Parliament, 

thereby avoiding the apparent monopoly of the Chancery bench 

by members of the Comm.ons. He was also tractable eno·l.lgh to 

satisfy the Radicals. For Lisle's part, it must be remem

bered that Chancery was not a judicial tribunal only, but an 

administrative office as well. Lisle's demonstration of ad

ministrative competence in Parliament had been well attested 

to by his long and active service. 

The absence of an executive had placed a special burden 

upon Parliament during the wars with 8harles. They solved 

problem vri.th the creation of standin� committees such 

as the Committee of Both Kingdoms (later Both �ouses or Derby 

Rouse), the corr.mi ttee for ::ta...1.cing: accompts of the kingdom, 11 
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and those of Haberdashers' Hall and Goldsmiths' Hall. 

These committees, the latter of which Lisle chaired and the 

others of which he had had close association, were the 

managers of the kingdom for Parliament from 1644 to 1649. 

They even dire�ted the activities of the county committees 

and heard appeal.s in the-ir quasi-judicial proceedings. 160

Now, Lisle, as one who had served in the old executive of 

Parliament, became a member of the new executive in the 

offices of counciilor and commissioner of the great seal. 

635. 
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CHAPTER III 

CROM'wELLIAN POLITICO AND IliTERREGNUM JURIST 

1649 TO 1664 

By January 1649, John Lisle had so consolidated his 

position in the state that when th�·-new regime was established, 

with king or lords, the Parliament, or what was left of it, 

elected him to two of the highest offices in the new 

government, to be a member of the Council of State, the 

executive organ of Parliament, and as one the lo�ds commis

sioners of the great seal to preside in the Court of Chancery. l

Parliament charged the Council of State with the executive 

direction of the affairs of state, such as foreign relation;, 

the army, and the enforcement of parliamentary acts. It wae 

indeed a show of trust for Lisle to sit in the executive 

branch even though Parliament watched closely that the 

Council of State did not usurp the prerogatives of Parlia

ment. 2 In view of Lisle's rise in the state during the 

years 1640 to 1649, his selection as one of the directors 

of the Commonwealth comes as no surprise. His participation 

in the King's trial and execution gave Lisle a vested 
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interest in the success of the experiment in republi

canism. 
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Lisle combined membership in the executive body of the 

Commonwealth with his appointment to the bench of the 

highest judicial tribunal, the Court of Chancery. If the 

new Council of State was the successor of the old Privy 

Council, there was no reason why a judge of the Chancery 

bench should not sit at the Council table. Moreover, in 

considering the loud complaints of the Radicals against the 

courts in general and the Chancery in particular, was it 

not propitious for the successful Independent Pa�ty to have 

one of their own number on that court? In view of who the 

other two judges of the Chancery were in 1649, it is rea

sonable that the Independents should secure Lisle's place 

on the court. Of Lisle's colleagues in Chancery 7 Bulstrode 

Whitelocke was nominated first and Richard Keble last. All 

three were common lawyers, but i.-lh.itelocke and Keble were 

not Independents. The solution for a mixture of politics 

in Chancery was the Rump's decision to follow the pattern 

set during the civil wars of entrusting the great seal to 

several men so to avoid the unfortunate circumstance 

created by Lord Keeper Littleton t s defection in 1643. There 

was, afterall, something mystical about the great seal; it 

was the symbol of the authority of the state and all things 

bearing its impression were as if by magic the law of the 

land. The new regime coulG hardly afford such an instrument 

to fall into the hands of any man who was not trustworthy. 
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While whitelocke's eminence as a lawyer and his experience 

in Chancery were greater· than Lisle's, there were pro bl.ems 

in "Whitelocke's appointment; he was not thoroughly trusted 

by the Independents. His father, Sir James, had been one of 

the great common law judges of the early seventeenth cent-�ry. 

Whitelocke himself had a firm grounding in the legal profes

sion. His family was Buckinghamshire gentry and certainly 

not declining gentry. He had been at the Middle Temple, 

where he and Lisle v�doubtedly became acquainted in the years 

before the civil wars. In the 1630 1 s, Whitelocke probably 

began his practice in London when he was about thirty years 

old; Lisle was yet a student at the Middle Temple. When the 

Long Parliament began, Whitelocke was numbered among those 

in opposition to crown policies, but not vehemently so. 

And even though his house in Buckinghamshire was ransacked 

by Royalist troops early in the war, Wh.itelocke, by 1644, 

became aligned with the more moderate Presbyterians in Par

liament, such as Denzil F..olles. 3 In fact, it was Holles and 

',·lhitelocke who stood accused by Savile of conspiracy with 

Lord Digby and Charles I to undercut the war posture of the 

Independents during the Treaty of Uxbridge. In this, 1 .. 1hite

locke came close to suffering the wrath of the radical element 

of Parliament. How ilh.i telocke managed to escape punishment 

in 1645 is obscure, but it may have been a result of ties 

with Independents like John Lisle, who spoke f�r him in Parlia

ment on the treason charges.4 

However, Whitelocke worked to reestablish his position 

in Parliament from 1645 to 1648. Only a few months after 

his embarrassment in the Uxbridge Treaty, :.Jhitelocke received 
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from Parliament the grant of all Lord Aeeper Littleton�s 

books and manuscripts. S · In January 1647, Parliamant made a 

gift to �-lhitelocke of E200C, for his losses in the civil 

wars and for his faithful adherence to Parliament. 6 In the 

spring of 1648, Whitelocke became one of the five lords com

missioners charged with hearing equity cases in Chancery, 

and in November he received the lucrative post of Attorney 

for the Duchy of Lancaster. 7 His appointments in 1648 

showed the degree of trust which other members had in White

locke's ability as a lawyer and his dedication to the cause 

of Parliament. 

However, the events of November 1648 to January 1649, 

generated yet another a crisis for him and his standing with 

the Parliament. �"'hen the King was brought to trial before 

the High Court of Justice, S•1hitelocke had a seat as one of 

the commissioners. He and Sir Thomas •;viddrington declined 

participation. Although Whitelocke and �..Jiddrington were 

willing to strip the King of some of his arbitrary powers, as 

tradition bound col!lillon lawyers they would not participate in 

regicide, the !cilling of a sovereign from whom the law 

theoretically emanated. Instead they chose the path of 

cowardice, or perhaps pragmatism, to sav� their own persons, 

rather than cast negative votes in the trial. Wh.itelocke 

never relinquished his distaste for "high courts of justice," 

a distaste Lisle never shared. 

Even as late as 1651, :,,Jhitelocke 's past duplicity re

turned to haunt him in the revelations of the ubiquitous 
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informer, Thomas Coke, in April 1651. Coke stated before 

the Committee for Examinations that the King had regarded 

Whitelocke as a friend during the Treaty of Uxbridge and 

that Sir Edward Hyde had often visited him to elicite sup

port for the King in Parliament. "And," said Coke, "to this 

day he is esteemed at the King's Court as a person that 

complyes for his owne interest, and as one that is apt to 

shew ci�ilities and curtesies to the King's partie upon all 

occasions. n8 �mitelocke certainly managed to weather this 

accusation in 1651� as did others such as John Bowring, when 

accused by Coke. Lisle's presence on the Com..�ittee for Exan

inations may account for the failure of these charges to 

have any effect. 

So while the Rump recognized :.•lhitelocke 's eminence as 

a lawyer, his political loyaities were at least questionable. 

F� had committed indiscretions in the past, but perhaps in 

some capacity utilizing his legal talents he could be useful 

to the Commonwealth. vlhitelocke, therefore, continued in 

his place as a commissioner of the seal; Widdrington was 

dismissed, and replaced by Lisle. Whitelocke's earlier 

recounting of Lisle's nomination shows he was not altogetr�r 

pleased with his new colleague. But Lisle was named. 9

iJhitelocke wa.s new ad�quately checked with the presence of 

one who was his personal friend and at the same time an 

ardent supporter of the Cnmmonwealth. 

Parliament's third appointment to the Chancery in 1649 

was Richard Keble. In their choice of a third coinL�issioner 
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Parliament found the most tractable lawyer of serjeant rank, 

who was not a member of Parliament. Keble, a da�k horse, 

served a dual purpose on the bench. He had no political 

motivation, and he gave a semblance of non-parliamentary 

representation on the court. Little is known of Keble aside 

from his subsequent activity on the Chancery bench. He came 

from a family of lawyers in Newton, Suffolk, and was a member 

of Gray's Inn in 1609. He received his call to the bar in 

1614 and served as reader for 1639. Certainly this waa a 

respectable career. Parliament earlier dispatched Keble as 

a judge for the Welsh circuit in 1647 and named him a ser

jeant of law in 1648. In December 1648, he presided at the 

trial of some mutineers at Norwich Assizes, which probably 

secured his acceptability among Independents for the 1649 

appointment to the C�ncery. From then Keble served in 

Chancery and presided at some of the political trials of the 

High Court of Justice until his dismissal from the Chancery 

by Cromwell in April 1654. 10 Keble probably did not live 

long after his dismissal;ll but his son Joseph practiced 

before the Chancery bar of the Interregnum and later pub

lished Reports of Cases in the King's Bench from 1660 to 

�- 12 Keble has been characterized as a sleepy, unin

terested, old judge, but the Chancery records show that he 

took an active part in delivering opinions from the bench. 13

Parliament's resolution appointing the new commissioners 

of the great seal granted ;.lhitelocke, Lisle and Keble custody 

of the seal jointly and severally, with two of them to be a 
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quorum for sessions of the court. 14 As other judges of the 

Commonwealth, the lords commissioners received their office, 

guam diu � bene gesserint, and they were styled "lords" com

missioners of !::h.-. great seal with al.l. the powers that a Lord 

Chancellor- or Keeper had enjoyed in the past.15 There was

some dispute in Parliament over the titles for the commissioners, 

some members not wishing to have "lord:i as part of the title, 

because it smacked of royalty. However, it was decided 

they should be addressed as "lords" to enhance the prestige 

of the court and give weight to their decisions. 16

B2fore the new commissioners of the seal were elected 

by the Parliament, the old great seal was brought into the 

House, broken into pieces, and distributed to the old com

missioners, \-lhitelocke and widdrington, for their services. 1 7 

The formal ceremony of installation for the commissioners 

followed on 7 February 1649, and was described by �.Jh.itelocke. 

Serjeant Keble had to� 3ent for as he was not a member of 

Parliament. t,fuen he arrived, the three approached the 

Speaker's table, \�nitelocke in the center, Keble on the right, 

and Lisle on the left. Spea..�er :.Jilliam Lenthall (soon to be 

Master of the Rolls) administered the oath of office and 

invested the lords commissioners with the great seal.. With 

the seal in its purse, the commissioners carried it to the 

rooms of John Browne, Clerk of the Parliament, sealed it 

with their own seals, and l.ocked it away.18 

Whether the l.ords commissioners began sitting immediately 

is not readily ascertained, for the records are not altogether 
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clear on the point. They probably began hearing causes 

soon, because the irregu1ar sessions of Chancery over the 

preceding ten years had built up an enormous backlog of 

cases. Nevertheless, the earliest causes on record for 

1649 are from Whitsun and Trinity terms of May and June. 

Lisle in his "Abridgements of Chancery Causes" reported a 

few cases for those terms, which suggests that the l..ords 

commissioners did not open formal hearings in Chancery 

until Whitsun Term 1649. 19

Moreover, during the early months of the Commonwealth, 

the commissioners, _Whitelocke and Lisle, were an extraor

dinarily busy and preoccupied two. Both Lisle and white

locke, as members of the Council of State, received count

less routine executive and political duties to perform in 

addition to their presiding in Chancery. The latter was 

more than a full time position, but coupled with the many 

other duties ordered by Parliament and the Council of State, 

it is incredible that they accomplished any of them well. 

The State Papers of the Co'wluonwealth, being a record 

of the Council of State proceedings, disclose the many and 

various duties of the lords commissioners. In discussing 

the activities of the lords commissioners, those of an 

executive or political character must be considered separately 

from those directly connected with their offices as judges. 

The former may- be divided into several categor-i-es, which 

readily present themselves, and it should be noted that they 

are totally confined to the Cornmonweal�h ! that is from 1649 

to 1653, and do �ot extend into the Protectorate. 
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The most important category pertained to the security 

of the state. Lisle served on many committees concerned 

with the militia and the navy from 1649 to 1653, 20 and was 

selected as a Treasurer at War to oversee the funds raised 

for the army, and in particular those funds raised in 

Southampton, Wiltshire, and the Isle of Wight. 21 He was 

also consulted on security matters which affected the south 

coast, Southampton, the Isle of Wight, and Jersey. 22 The

disposition of prisoners still held from the second civil 

war brought to Lisle the responsibility for examining some 

of them, in one instance being granted a personal disposi

tion of a Scots prisoner, of his choice. 23 The attempt by 

Royalists to invade England from Scotland brought more 

printed propaganda, and Lisle sought out seditious publica

tions while he worked to counter the claims of Charles 

Stuart to the throne of England. 24

Another responsibility of the lords commissioners 

which Lisle shared was the preparation and scrutiny of bills 

in Parliament for that body's consideration. Some of these 

included bills on spying for the enemy,25 on seizing the 

property of delinquents in England and Scotland, 26 on 

"liberty of tender conscience, 1127 on wine prices, 28 on 

fee-farm rents, 29 and on raising the militia in the Isle of 

Wight. 30 on some occasions Lisle acted as emissary from the 

�ouncil of State to the Parlia!Ilent, bearing bills for con

sideration and explaining them,31 but this duty seems to

have been confined to the first year of the Commonwealth. 
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The establishment of contact with representatives of 

foreign governments was a particularly difficult but very 

necessary affair for the new republic, and the lords com

missioners were al$O employed in those negotiations. 

whitelocke and Lisle were members of the committee £or 

foreign relations� 32 and prepared commissions for official 

residents abroad. 33 As relations with the United Provinces 

strained to the breaking point, the lords commissioners 

were called upon to negotiate with the Dutch ambassador 

by examining and answering communications, studying the 

relations between the two countries. In 1652, Lisle was 

given special powers to treat with ambassadors extraordi

nary from that country.34 It was also customary for one of 

the lords commissioners to attend the reception of foreign 

dignitaries such as the Duke of Florence, 35 the Duke of 

Oldenburg, 36 and the Portuguese ambassador. 37

The lords commissioners heard petitions of private 

persons on order from Parliament or Council. They might 

be asked to examine the requested relief of those unjustly 

injured by acts ot Parliament, 38 or to hear complaints 

against people who placed themselves above the law. 39 

Petitions which arose from the sequestration of delinquents 

were likewise referred to them for arbitration. 40 Lisle 

personally directed the action of Alderman Fowke's petition 

to the Council in 1652, wherein he complained of sufferings 

under Charles I in 1628. Lisle recommended ?owke receive 

lanes in Waltham Forest, �ssex, worth t500 a year.41 More

over the practice of referring private petitions to the lords 
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commissioners carried over to the Protectorate, where one 

finds another petition on·sequestration for delinquency 

referred to Lisle and four members of the Council. 42

There were also "house-keeping" chores of the new 

government which received executive direction from the 

lords commissioners. These problems included the melting 

of coins, ordering the inland and foreign post, commission

ing the writing of a history of the times, and settling 

the duties of Trinity House in directing maritime activities.43 

Both Lisle and whitelocke were named governors of schools 

and almshouses in westminster. 44 Such mundane tasks as 

direction of the cleaning of Whitehall Palace did not escape 

the lords commissioners. 45 

The above duties and responsibiiities of the lords com

missioners derived from their membership on the Council of 

State not from their appointment to the Chancery bench, 

but it is necessary to realize they were n�� �nly judges 

in Chancery b-�t high executive functionaries as well. The 

new Commonwealth, as the old regime, did not draw clea.r 

distinctions between judicial and executive departments. 

Lisle remained a member of the Council of State until the 

advent of the Protectorate, when Cromwell removed all judges 

from the formal executive arrangement. Before 1654, how

ever, Lisle and ·,mitelocke received appointments to the 

Council of State each successive year. 46 In the 

1652, Lisle even served as the Lord President of the Council 
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which brought him additional duties to perform in the name 

of the Council. 47

It is not surprising that the Commonwealth made no 

strict delineation between executive and judicial functions. 

Had not Lord Chancellors, Keepers, and judges sat at the 

Council table in the past? Had they not managed the crown's 

business within the Lords' House of Parliament? The modern 

idea of separation and balance of powers among the branches 

of govarnm.eut had not developed to th� extent of formal. 

separation by 1650. The executive, the Council of State, 

was a collective leadership, why should not the highest 

judicial officers serve as did the army and other important 

persons? Lisle was not concerned with possible conflict 

of interest between the executive and judicial arms of 

government. In fact, one receives the distinct impression 

from the several entries of Council. business in Lisle's 

11Abridgement 11 that the lords commissioners, at the apex of 

the judicial. system, were quite naturally part of the execu

tive. The very fact that Lisle entered Council business 

in his "Abridgements:' shows that it was Chancery business 

as well.. 48

The Council. of State often incl.uded the lords commis

sioners in committees more concerned with judicial. matters. 

They were charged, as Lord Chancellors and Keepers in the 

past had been, with the general supervision of the admini

stration of justice in the Commonwealth. Whitelocke, Lisl.e, 

Lord Chief Justice Henry Rol.le, Lord Chief Justice Oliver 

St. john, and Lord Chief Baron John Wyld were a committee 



82 

of the Counci1 of State to advise that body on matters of 

law. 49 The 1ords commissioners gave lega1 advice and made 

reports on particu1ar questions such as violence in West

minster Ha1l and the prosecution of Co1one1 Lilburne. 50

They received persona1 references from the Council to do 

justice in Chancery on private petitions. 51 In addition to 

these more personal services to the Counci1, the lords com

missioners were the chief administrative officers of the 

Commonwealth judiciary. 

Parliament relied upon them in the matter of selecting 

judges for the central. courts at rJlestminster al though Par

liament reserved the final. power of appointment of all high 

court judges during both the Commonwealth and Protectorate. 52

The lords commissioners retained administrative authority 

over the appointment of judges for special. trials, 53 and 

for issuance of commissions of oyer and terminer and general 

gaol delivery. 54 �men the judges went on circuit for the 

assizes, it fell to the lords commissioners in the mode of 

the Lord Chancellors, to address the judges on pending legis

to give them their charges, and to 

pay them for their services. 55 The supervision of judges 

on circuit by the lords commissioners continued under the 

Protectorate. 56

The commissions of the peace and commissions with 

quasi-judicial authority were also under the general super

vision of the lords cowfilissioners. They removed ail justices 

oft�� peace from the county com.�issions if they had not 

ta..�en the Engagement (an oath of allegiance to the Com.�o�-
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wealth without king or lords) by April 1 6So, 57 and ordered 

all justices of the peace to administer the Engagement to 

others in their jurisdictions and report the same to the 

lords commissioners. SB They appointed particular individ

uals to commissions of the peace when the appointment was 

in the best interests of the Commonwealth, such as the addi

tion of Sir Henry Vane to the Lincolnshire commission. 59

Further, the lords commissioners received petitions from 

private parties on miscarriages of justice by the justices 

of the peace. 60 �asi-judicial bodies came under their 

supervision, and they received petitions and complaints 

a�ainst the commissioners of sewers� 61 2nd the committees 

for sequestration. 62 On occasion the lords commissioners 

directed committees for sequestration to reconsider their 

decisions on the disposition of estates to provide for the 

dependents of a delinquent. 63 The selection of sheriffs 

for the ��1�nties, although not a direct responsibility of 

the lords commissioners, was a matter for their advice, 64 

for the sheriffs could easily control the election of mem

bers of Parliament. 

The period of the Commonwealth from 1649 to 1 653 was 

a hiatus in the political and judicial careers of the lords 

commissioners, Lisle and vlhitelocke. They were secure in 

their dominant roles of high executive and judicial officers. 

They were the architects of the Republic. But although the 

Council of State worked well as an executive, the Rump 

failed in the eyes of the army and the pto�le to fulfill its 
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proper legislative role in the state. As the Rump failed 

to provide adequate legislative leadership, the country 

became restivec The opinion became current that the Rump 

had outlived its usefulness and should surrender up its 

authority to govern. With the end of the Commonwealth under 

the Long Parliament, Lisle's public career entered yet 

another phase. 

The year 1653 brought an end to the Commonwealth as a 

republic governed by the Lo�g Parliament. Leadership of 

the body ignobly titled the "Rump" was at an all time low. 

i,.Jhen it became perfectly obvious to all, including the army, 

that the Kump intended nothing more than to perpetuate 

itself, Lord General Oliver Cromwell dispersed them and their 

executive, the Council of State. The three kingdoms were 

then without a semblance of legitimate government. 

John Lisle's career and position in the state were 

inextricably bound to the fate of the Long Parliament and 

the Commonwealth. The Long Parliament had raised him from 

an insignificant l awyer and member of Parliament in 1640, 

to the chairmanship of powerful committees and finally en

trusted him wi�h the symbol of their authority, the great 

seal. But he did not tumble from his pinnacle of power and 

prestige when the Commonwealth gave way to the Protectorate 

of Cromwell. In fact, short of his failure along with the 

other judges to hold seats on the new Council of State, 

there wes no dimur..ition of his influence in the state. He 

and the other lords commissioners continued to attend th� 

Council of State in an ex officio capacity when required. 
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Moreover, Lisle and �mitelocke remained in their places as 

lords commissioners o� tbe great seal while Keble was de

prived in favor of Sir Thomas Widdrington. Cromwell was no 

doubt reluctant to effect wholesale dismissals of the judges. 

F� naturally desired the best available men in judicial 

office to maintain the prestige and confidence in his 

government while at the same time maintaining continuity on 

the bench. 

Lisle was quite definitely an ardent supporter of the 

new regime. In that he owed his position to the Long Par

liament, his reasons for such support might appear some-

what obscure. Neverthel.ess, the aI'..swer is relatively simple. 

Host obvious is that the end of the Commonwealth and the 

advent of the r--otectorate was an accomplished fact, prac-

tically overnight. ?here was no opportunity for opposition. 

Lisle's adherence to Cromwe}l in the 1640's on such m2tters 

as the security of the state and army ad.ministration has 

bee� fully established. nowever, the view presented by 

authors such as Stu.art ?rall, 65 that Lisle was part of the 

:r.ilita:-y clique brought in by Crom-well, is unacceptable. 

Lisle was not associated closely with the military leader

ship of the :rctector's Council o= State nor does his career 

::ollo;.:rin� the cou:o d'etat of 1653 necessarily prove his 

actin� in concert with them. �e was re�arded as a �ember of 

the civil oagistracy. :-:is su!)-port of ,jromwell ir.. 1653 was 

•:.;�ow.well in the cause a.:-i.C. �Y 4the �at,;.:::-al inclination of a 

i:o desire a sounc. and legi ti.!!lA'te b2.sis for 

�over!1.luent �nder which t� ca�:::-y out his judicial fu�ctions. 
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Furthermore, there is the under�tandable instinct for self

preservation �nd the element of a trimmer in Lisle's ad

herence to the new regime. Lisle possessed $Omething 

definitely feline in his ability always to land on his 

political feet. 

After the summary dissolution of the Rump, a nominated 

assaw��Y tock its place under the authority of the Lord 

General Cromwell and the army, which had summoned it into 

existence. The failure of this assembly, the "Barebones 

Parliament, 11 needs no elucidation here. 66 One of its mea

sures, the abolition of Chancery, will be discussed later. 

The confusion which resulted from this unreliable assembly 

of saints, prompted Cromwell (on whom authority had again 

devolved), to seek a written constitution combining some 

form of rule by a single person with an elected assembly 

and an executive body er council tc aid the supreme magis

trate. 67 This new political arrangement under the "Instr-..1-

ment of Government 11 constituted Cromwell as Lord Protector, 

created an advisory body or council, and empowered the Pro

tector to s�9nmon a parliament. The Council of State was 

actually the most powerful of the three as the Lord Protec

tor was bound to take its advice. 68 It is significant that 

this smaller body was heavily military and that Lisle was 

not a member, a hint that he was not closely aligned with 

the military clique that created the first Protectorate. 

Cromwell accepted the Instrument of Government on 12 

December 1653. The�c followed on 16 uecember a very formal, 

pageantry conscious ceremony for the swearing of the Lord 
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Protector, one which reminded some of a definitely "royal" 

affair. John Lambert, the representative of the army, 

presented Cromwell with the sword of state. John Lisle, 

in his capacity as Lord Commissioner of the Great Seal, 

approached Cromwell, and after reading the Instnmient of 

Government and presenting the fonn of an oath on parchment, 

swore Cromwell as Lord Protector.69 Lisle's part in the 

swearing of Cromwell suggests his personal standing with 

the Lord Protector. widdrington might have fulfilled the 

obligation as well. Had :,.]hitelocke not been in Sweden, he 

too, even willing, might have sworn Cromwell. Whitelocke 

certainly was not opposed to the Protectorate or Cromwell's 

heading such a regime, for he too longed for a firm 

established government. Earlier in the year, Cromwell had 

even discussed the founding of the Protectorate with ·,mite

locke. 70 It was only the legislation of the Protectorate 

by proclamations that rankled ;,.Jhitelocke, who thought it 

smacked of the Stuarts 1 rule by proclamations. 71

Since the founding of the Commonwealth, Lisle had begun 

to consolidate his position in Hampshire, as a political 

power base. In December 1651, he secured the recordership 

of Southampton when the corporation requested th2 recorder, 

Thomas Levingston, to resign in favor to Lord Commissioner 

Lisle. 72 Although this office was not one of great financial 

value, paying onJ.y f.5 a year, it did offer the holder other 

advantages. From the vantage of chief legal officer of 

Southampton, Lisle could control both his own political 

destiny and that of others in the county. The recorder 
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had considerable influence in the determination of members 

of Parliament for the borough and in the selection of other 

officers of the corporation. Francis Cole was elected as 

Town Clerk cf Southampton in January 1658 upon the consent 

of Lisle.74

Lisle was at once, recorder of Southampton and win

chester in 1651, and it is observ.-ed in his "Abridgements" 

that he regarded it as questionable whether one could serve 
. . 

f 
. "'71C: simultaneously as a Judge and a recorder o a corporation.,J 

From the attitude Lisle expressed therein on avoiding con

flict of interest as a judge in Chancery, together with the 

precedents offered and his retaining the offices, Lisle 

must have resolved the problem satisfactorily for his own 

conscience. 76

The office of recorder undoubtedly brought Lisle the 

support necessary for election as member of Parliament for 

Southampton City in Cromwell's first Protectorate Parliament.77

He was again returned for Southampton in the second elected 

Parliament of the Protectorate in 1656. 78 In the first 

Protectorate Parliament called for 3 September 1654, the 

Protector regarded Lisle as one of the key men who would sit 

in that body as a goverr,.ment manager. In late August 1654, 

Lisle was called, together with Lord President Laurence, 

Chief Justice 

.r:: 
..... d ' .1..rom .:>we en;, 

� .... 
Ul.e John, P.nd \..fu.itelocke (lately returned 

to discuss important questions to be placed 

before the Parliament when it met. 79 Here Lisle and the 

other judges were to act as political advisors to Cromwell 

and the Council en the forthcoming Parliament. 
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In choosing sheriffs, an important aspect of the con

trol over election of members of Parliament, Lisle and the 

other lords commissioners assisted the Protector. According 

to Lisle, on 3 November 1654, the lords commissioners and 

Colonel Sydenham, a treasury commissioner, met in the Exche

qu�r Chamber with the other judges and the Protector at 

11:00 A.M. Earlier that morning the lords commissioners 

had proceeded through the courts of the Upper Bench and Com

mon Pleas, saluting the judges as they passed along. From 

the Chancery bench, they instructed the other judges to 

meet with them in the Exchequer Chamber. At the appointed 

hour the two chief justices, Henry Rolle and Oliver St. John 

arrived with the other judges. :./hen all were present in 

the Exchequer Chamber, the Protector told them to take the 

pres�ribed oath and proceed to the selection of sheriffs. 

However, Chief Justice Rolle objected to this proceeding 

by saying, 

• • • many of the great officers were not now, which
were appoynted to be present by that statute lfl R. IY,
as the Privy Seale the lord Chamberlayne etc: and 
therefore the directives of the Statute could not be 
followed in all things, he thought it not fitt to take 
that oath LPrescribed by 11 R. rg.so 

No o�e seems to have ta��n much notice of Rolle's protest, 

for they proceeded to selection of sheriffs shortly. After 

the judges had gone over the list of six n&aes for each 

county, it was shortened to three. Three books of three 

were prepared for the Protector, the lords commissioners, 

and. the commi.ssioners of the treasury .. The lords in the 

Exchequer Chamber then agreed to meet the Protector on 15 

November for the final selection.Bl 
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On 15 November, when the list of three had been pre

pared, the Protector s�oned the lords commissioners, SEcre

tary of State John Thurloe, and two master s of· the registry 

to Whi teha11. Colonels i:lhalley and Jones of the Council. 

were also present. Cromwel.l then had the list read to them 

as he pricked a name for each county and asked the advice of 

the lords commissioners on each name. 82 The selection of 

sheriffs was a very important political matter because they

could ensure the Protector a suitable composition for the 

next Parliament. His careful solicitation of the advice of 

the lords commissioners demonstrates their continuing 

political importance. 83

The 1654 Parliament fulfil.led only its legal tenure of 

five months and was dismissed. There followed a rule by 

proclamation and the major generals under the Lord Protector 

for eighteen months before the meeting of the 1656 Parlia-

ment. Lisle was returned to this Parlia.:.-nent :=or Southampton 

City, but it was not without a fight in that borough. 

Opposition to Lisle as a member of Parlia.7!1.ent for Sout�.:.wmp

ton centered in Francis Cole, the Town Clerk, who is 

referred to as a burgess of the city with Lisle. 84 A cam

paign of pamphlet literature circulated through Southampton 

and the Isle of Wight to defeat Lisle and place John Bulkeley 

as member for the city. 85 However, Lisle carried the 

election by only four votes, 86 and it appears that in the 

final tally, 21 August, Bulkeley was reco�nized as the win

ner. 87 Failing in election at Southampton, Lisle waited 

until the Council struck ardent republicans like Bulkeley 

from the eligible list. Thereupon the Council recognized 
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Lisle as the dul.y returned member for Southampton. 88 The 

Parliament met 17 September and heard Cromwell's opening 

speech "from the throne." The Lord Protector was attended 

at the serman by Dr. Owen in Westminster Abbey and at his 

speech in the Painted Chamber by the Council. and the lords 

commissioners, Lisle and Fiennes.89 Lisl.e was again firmly 

placed in the government of England. 

The activities of the 1656 Parliament, for example the 

prosecution of James Naylor for blasphemy before the bar of 

the House, pushed the country along to further excesses 

and consitutional changes in the spring of 1657. Fiennes 

and Lisle had been charged with the manipulation of this 

Parliament for the Protector and Council, and the most im

portant consideration was the alteration of the Ins�rument 

of Government to provide for a "King" and the hereditary 

succession of that office. The leaders of the government 

were aware of the dangers involved with a gover:-.ment headed 

by a single p�rson and no provision for the succession of 

that office. Cromwell was growing slower and weaker, and 

the incessant rumors of assassination brought out the sig

nificant weakness of the Instrument. 90 The feeling of re

vulsion which the civilians and the populace held for the 

military trappings of the Protectorate I.ended itself easily 

to the alternate of a civil kingship. :•iithout an heredi

tary kingship there might well be a continuation of the 

military predominance in the state. 91

Kingship for Crom,;•1e'll was not a novel idea of the 

1656 Parliament. Many assumed that the 1654 Parliament 
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ship vested in the House ?f Cromwell had followed a tortuous 

journey since 1653, with Cromwell vaci�lating first favor

able and then opposed. With the situation in 1657, Cromwell 

had again become more amenable to the proposition. The 

1657 proposal for kingship emerged from the civilian faction 

of the Council, probably authored by Lord Broghil, but 

supported by �-lhitelocke, Lisle, Fiennes, and Glyn. There 

was a definite division between the military and civilian 

members of the Council and government officers over this 

question of monarchy. In March 1657, Lisle, Broghil, and 

-.-!hitelocke all. spoke in the House in favor of the resolution 

for Cromwell's elevation to King. Generals Desborough, 

�./halley, and Goffe all spoke in opposition.93 The lawyers,

judges, and civil magistracy sought some firm, legal basis 

for the Protectorate. The �enerals sought to preserve their 

preeminence in the state. 

In the maneuvering which followed the introduction in 

the House of the amendment to the Instrument of Government, 

Lisle played an important role. He was committed to the 

policy of kingship for Cromwell and to the hereditary suc

cession. �ith the military party rebuked by Cromwell, the 

supporters of the "Remonstrance" on monarchy went merrily 

on with reordering the government. During �.iarch 1657, the 

new constitution began to unfold. There was to be another 

house of ?arliament, allowing some of the old lords and the 

new men of power to be a check upon a reca1citrant lower 

house. The army did not oppose this alteration in the 

92
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government •. � On -25 March, the House, after hearing speeches 

by Lis1e, Broghi1, Whitel6cke, Desborough� Wha1ley, and 

Goffe, resol.ved to offer the title of "King" to the Lord Pro

tector together with the other provisions contained in the 

!!Humble Petition and Advice. 1194 Cromwell., 3 April. 1657,

refused to accept the title of "King" and was ob1iged, there

fore, to reject the whole of the Humble Petition and Advice, 

even though he wished to accept all but the kingship. The 

House went into debate on whether to renew the offer. A 

series of meetings followed between the supporters of 

monarchy and Cromwel.l, to explain why they felt he should 

accept. The first of these meetings was 11 April 1657, 

with \.-lhitelocke, Fiennes, Lisle, Glyn, Lenthall, Wolseley, 

and Broghil the committee of the House to influence the 

Protector. 95

The arguments of the committee given il April, were 

printed in a tract of 1660, entitled Monarchy Asserted to 

be the Best Form of Government. 96 All members of the com

mittee spoke on different themes, endeavoring to point up 

the necessity of Cromwell's assu.�ption of the titie. Lisle 

spoke on the relationship between the peopl.e and the orince. 

I humbly conceive, that in this Title offered to 
your Highness by the Parliament, they do take the same 
care for your Highness, as Jethro took for Moses, they 
find the weight of the Government as it is now upon 
you under the Title of Protector is a burthen, that wil.l 
weary both your self and the People likewise, and 
therefore they do desire your Highness will be pleased 
to accept of that Title �hat may be an ease to your 
Highness and to the People, the greatest weight and 
burthen of Government, is, when there is a jealousie 
between the ?rince and the People for want of a right 
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understanding, though neither Parliament nor People 
have a jealousie in your person; yet of the Title 
· · 

h 97 �ney ave, • • • •  

However, should Cromwell accept the title, the people would 

understand. Jealousy would be greater without the title of 

"King." Lisle then sought to remind Cromwell that Parlia

ment had offered the title after considerable deliberation. 

"Sir, the Parliament did think that your Highness was never 

able to provide to do Justice to the Nation for the future, 

unless your Highness accept of this Title." Lisle continued, 

that in order to set the proper relationship between People, 

Parliament, the Law, and the Governors, it cou1d only be 

accomplished by his acceding to the wish of Padiament. 

If there was a proper time to make David King, when 
they covenanted with him at Hebron: it is now a proper 
time for you to accept this Title when Parliament hath 
brought this with a Covenant for the three Nations, 
that related both to their Civil and Spiritual Liberties. 98

Lisle main concern was the natural one for a lawyer and 

judge. He advocated a return to a form of government firm

ly grounded upon l aw and the will of Parliament and people. 

To eliminate mistrust of the supreme magistrate and to relieve 

himself of a weighty burden so as to provide a proper admini

stration of justice through a constitution for the three 

kingdoms, Cromwel.l should acce!)t the tit1e of "King." 

ffnitelocke, Lenthall., and Gl.yn all spoke in the same 

vein, for a firm grounding of the law. It was the lawyers 

and judges who were most concerned that Cromwell should 

become king. Their attitude is quite understandable in 

view of the fact that all the laws and legal procedures of 

the state found their right to exist in the will of the 

sovereign, whose continuity and immutability had always 
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been provided for by an hereditary succession. But.Crom

well was not a lawyer and-without the reverence for things 

neat and tidy in the legal sense. He was prepared, he said 

in his answer o f  13 April, to exercise the power without the 

title of "King." The civil magistrates had carried out 

their duties under other au·i:horities, Custodes Libertatis 

Angliae and Lord Protector. It was not the title that mat-

tered. 

�romwell would not accept the crown, but he would and 

did accept the "Humble Petition and Advice, '' 25 May 1657, 

with kingship expunged and the other provisions intact. 

The most important feature of the Humble Petition and Advice 

was the reform of Parliament, making provision for a second 

house composed of "lords." The real problem with this in

novation was the composition of the "other housa." All 

loyal segments of the nations had to be represented there. 

Here Cromwell exercised an exclusive prerogative, and the 

final list was prepared by 10 December 1657. 99 Of the law

yers and judges whitelocke, Lisle, Glyn, Steele, and Lent

hall were called to sit. 100 Lord Commissioner Fiennes sat 

in the ancient place of the Lord Keeper as the speaker of 

this house, 101 a demonstration of Fiennes's more pre-eminent 

role of the two lords commissioners. After consultation 

with judges, all the new "lords a were placed on the commis

sions of the peace as barons. 102 However, this Parliament 

of 1657, even reformed, did not continue. Those republican 

members, bent upon the destruction of the Protectorate and 

its trappings of royalty and without the restraint of those 
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now moved to the "other house," caused Cromwell to summar

ily dissolve the assembly, 4 February 1658. 103

This ParliaIDPDt was Oliver's last. On the morning of 

3 September 1658, the lords commiRsioners, Fiennes and Lisle, 

attended Cromwell to affix the great seal to a verbal war

rant of the Lord Protector, proclaiming Richard Cromwell 

to be his successor. 104 That same day Lisle and others in

the government put their signatures to the Humble Petition 

and Advice with the intent to signify their acceptance of 

Richard as the next Lord Protector. 105 Cromwell died at 

three o'clock that afternoon, following the celebration of 

his victories at Dunbar and worcester. 

Richard, of course, sought to ingratiate himself with 

those who had exercised power under Oliver. Lisle and 

Fiennes were confirmed in their offices. Army officers 

maneuvered for positions of favor and authority through 

meetings and advice to Richard. But there were signs of 

impending disaster in the state. Two judges, �-lindham and 

Nicholas, on the western circuit were dismissed by the Pro

tector and Council of State for giving a charge to a jury 

contrary to official policy. 106 By November the CoUL�cil 

was showing signs of bifurcation, cleaving into supporters 

of the Protectorate and republicans. L-aurence, Montague, 

Fiennes, Jones, Thurloe, and �olseley were with Richard, 

but Lisle showed signs of latent republicanism. 107 It is 

probable that Liele did not enjoy the special relationship 

in �ichard's administration that he had maintained in 

Oliver's and began to sense an imminent change in the govern

ment. 
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There are indications of Lisle's loss of favor with 

the new Protector. In late November 1658, action was taken 

to strip Lisle of his recordership of Southampton. The old 

recorder, Thomas Levingston, with the tacit support of 

Richard brought suit in the Upper Bench for restitution of 

his place. Levingston received confirmation of his old posi

tion 9 December 1658, although Lisle did not lose the recor

dership until April 1659. 108 As the recorder was important 

in election of members of Parliament and there was soon to 

be a new Parliament, this action by Richard is significant. 

Furthermore, after expressions of admiration by Richard 

for Whitelocke, the latter was added to the Chancery bench 

in January 1659. ·\"/hitelocke 's return to the Chancery was 

instigated by Fiennes, whom '.-7hitelocke thought to be dissat

isfied with Lisle's �erformance as an equity judge.l09 It 

is much more likely that Biennes was dissatisfied with Lisle's 

politics in late 1658. If ··7hitelocke could be relied upon 

as a firm supporter of the Protectorate, there would be a 

majority of two on the Chancery bench to control the great 

seal for the Protector and avoid the dismissal of Lisle. 

Perhaps Lisle surmised that the Protector could not survive 

and had begun to pave the way for his continued presence in 

Chancery under another Commonwealth governed by the :<.ump. 

,:'h.atever his political machinations, Lisle did not pave his 

way well enough, in the end losing his place in Chancery. 

i(.ichard's Parliament ended disastrously, 22 April 1659. The 

Protectorate was doomed. 
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The Rump returned 8 May 1659, with William Lenthall 

in the Speaker's chair. ·The following day Lisle, Fiennes, 

and Whitelo,:ke surrendered the great seal to the Parliament 

and were dismissed. Lisle had only a minor role in the 

government of the second Commonwealth. However, he was not 

completely forgotten by the Rump, for in January 1660, he 

became one of the commissioners for the Admiralty. Lisle's 

appointment to this post was probably to provide him some 

employment and income in lieu of past services to the state. 

• . ./ithin one year of his leaving the Chancery, the Inter

regnum ended and Lisle fled the kingdom. He had been far 

too dedicated to the regimes of the Interregnum not to have 

created many enemies among.the Royalists. One cf the most 

telling char�es placed against Lisle, which brought his ex

ception from pardon in 1660, was his full participation in 

the extraordinary proceedings of the High Court of Justice, 

constituted to conduct political trials for high treason. 

Lisle's violent death in 1664, which will be discussed later, 

was directly related to the hate he had engendered by his 

attitude toward those who challenged the governments from 

1649 to 1659. 

Before 1649, Lisle readily lent hL�self to political 

trials for the security of the state. Lisle presided at 

the trials of Captain Burley and Major Rolfe at winches�er 

in 1648 and 't•.?as special advisor to Lord President Bradshaw 

at the trial of Charles I. After the establishment of the 

Common�ealth, the method of trial for the King was applied 

to others accusel of treason. �he chief adherents of the 
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King in the second civil war followed him in trials before 

high courts of justice in the spring of 1649. The Duke of 

Hamilton and Lord Capell were tried before Lord President 

Richard Keble, one of the lords comr.i.issioners, with Lisle as 

a member of the court. In December 1650, another High Court 

of Justice met at Norfolk, 110 and the business of these 

early courts of the Commonwealth were managed by a small 

committee selected from among those named to the commissions, 

called the Committee for Examinations. 111 Lisle was a mem

ber of this committee. 

Again in November 1653, after the dissolution of the 

Rump, a High Court of Justice me.t, naming John Lisle, John 

Bradshaw, and thirty-one others as commissioners to try of

fenders under acts of January 1649, which forbade proclaim

ing Charles Stuart as King; May and June 1649, which defined 

treason; and January 1651, which protected the great seal of 

the Gommonwealth. The commissions of the court ran until 

1 August 1654. 112 The High Court had no cases to hear until 

June 1654, which probably account� for th� reuewa1 of the 

commissions from 13 June until 20 August 1654. 113 By June, 

however, the court had three accused Royalist conspirators 

to call before it, John Gerard, Peter Vowell, and Somerset 

Fox. 

These three stood accused of plotting against the life 

of the Lord Protector, bringing about a civil war 1 and pro-

, 
. . c_aiming Charles Stuart. The Hi�h Court met the first time 

13 June, and we have Lisle's own record of this meeting in 

his handwriting. They met at the Middle Temple with Lisle, 
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Judge Atkins, Judge Aske, Judge Nicholas, Serjeant Steele, 

the Recorder of London, and ten others present. 114 As 

Whitelocke was named in the commission of November 1653, but 

was conveniently in Sweden, he was not forced to take part 

in proceedings of which he would have disapproved. 

Lord Commissioner Widdrington was prepared to administer 

th� oath to the commissioners, but then the court met with 

The judges were anxious for an excuse not to 

participate in the trial. Judge Atkins said he desired time 

because the trial's great importance and the little notice 

he had received made reflection necessary. Aske, Nicholas, 

and Steele agreed with Atkins, but Lisle was unwilling to 

postpone the proceedings. His influence over them is wit

nessed in the following speech: 

Thereupon, seeing we were likely to depart all of 
us at present, and do nothing, I said, viz., "That 
which we were empowered to put in execution, by virtue 
of the ordinance of the 13 of June 1654, was the ordi
nance declaring what offences shall be adjudged high 
treason, which v��iu�nce is no new thing to us, and my 
lords the judges, especially, are no strangers to it. 
The last ordinance doth chiefly empower us to put 
that ordinance in execution, and we are to take an oath 
well and truly to do it, according to the best of our 
skill; so that unless any scruple the ordinance declar
ing what offences shall be high treason, and the manner 
of putting it in execution, I do not see any scruple 
in it; and therefore having considered of the first 
ordinance, which passed in June last, and having had 
the last ordinance by me and considered of it above 2

days, I am ready to take." Thereupon I took the oath 
• • • •  115

This address by Lisle had a profound effect upon the 

judges, excepting Atkins who had left.116 Aske, Nicholas, 

and Steele all meekly followed Lisle in taking the oath, 

but not all present ";.;c:L·t: sworn because the quoru..--n 0£ thir

teen was not reached. The court adjourr..2d. for two days.117 
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Atkins never sat on the court, for he discovered a conflict 

in the eath with previous oaths he had taken to do nothing 

contrary to the laws of England. A jury trial, he said, was 

necessary for cases of treason. Atkins was excused and Wid

drington went on to swear the others. 118 A quorum being 

reached, Lisle was chosen president of the court, Mr. Phelps 

clerk, and Serjeant Glyn, Serjeant Ellis, &nd Edmund Pri

deaux counsel for the Commonwealth. 119 Lisle attempted an 

excuse from the presidency, saying he was inexperienced in 

such trials, but this was probably the usual one expected 

to show modesty when chosen for high office. 

The trial opened in Chancery, 30 June 1654, and Lisle's 

account of the proceedings parallel closely those found in 

other sources. 120 It cannot be said that Lisle abused the 

prisoners during their trial although their fate was no 

doubt pre-judged and followed the usual pattern of state 

trials of the Tudors and Stuarts. Lisle advised Fox to plead 

rather than stand mute; he pleaded not guilty. Vowell offered 

a series of arguments against the procedure of the Figh 

Court; the lack of notice, the lack of counsel, and the lack 

of a jury. All thses were rebutted by Lisle and overruled 

by the court. To the lack of a jury, Lisle answered that 

the com.�issioners were more than twelve and were his peers.121 

Vowell went on to question the ordinance under which he was 

chargea;. it was a new law, it was contrary to Magna Carta, 

and it was b-Jt temporary. ·�ounsel for the Commonwealth met 

these arguments, and Lisle advised Vowell to plead. He 

pleaded not gu.ilty. 122 Gerard pieaded not guilty without 
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argument. 123 The Attorney General then proceeded with 

the evidence against them. 

After an adjournment of three days, the court met again. 

Lisle took the lead in considering the evidence offered 

against the prisoners. In effect, Lisle dictated to the High 

Court the verdict they would find. Judge Nicholas and Re

corder Steele concurred in Lisle's opinion of the guilt of 

all three accused, and they were found guilty as charged 

of raising forces against the Protector and compassing his 

death. It was resolved that they not suffer the usual com-

, , f b d ,_ � k • 124mon .Law penai.ty or treason ut only eatn ny u.anging.- ·

When Lisle announced to the prisoners the verdict of 

the court, he gave a long speech prior to sentence. In this 

lecture, which must have been meant for a wider audience 

than the prisoners, Lisle reviewed their cases replete with 

moralizing and defense of the Protectorate and Gromwell. 

Lisle related all the late events in war and internal dis

sension to prove the dastardliness of their acts. The Lord 

President Lisle was clearly in coutrol of the trial 

was designed to serve as an example to all others. He s�id, 

"I beseech God that all others may take example by your 

punishments, for which end let the judgment of the Court be 

read."125 It was a long pre-sentencing speech, and no others 

spoke except the prisoners when asked if they wished to make 

a statement. Of Lisle's feeling for the Lord Protector we 

can imagine from the following: 

And his Highness the Lord Protector, who dwelleth 
in the secret place of the Most High, and abideth under 
the shadow of the Almighty, whose life God hath pro
tected both in peace and war, from the terror of the 
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night, and from the arrow that flieth by day, £or the 
honour, greatness, and happiness of these nations, his 
life and the nation's you would have ta..�en away to
gether, if God, in great mercy, had not prevented the 
execution of your most wicked and bloody design. 126

The prisoners were not abused for they were allowed pen and 

paper and the company of their friends, but it is obvious 

from the nature of the trial that the Protectorate would 

allow no organized opposition to go unpunished. 

within the year another Koyalist rising in Wiltshire 

and Devon brought more state trials for treason. The cir

cumstances of the March 1655 rising we�e somewhat different 

from others. In March, the judges had gone on circuit with 

old Chief Justice Henry Rolle taking the western circuit. 

At Salisbury Assizes, Rolle and the other judges were attacked 

by a koyalist mob under the leadership of Colonel John Pen

ruddock of Compton Cham.ber1.ayne, i.-Jil ts hire. They abused the 

judges, placing ropes aroun� their necks and threatening to 

hang them. �olle, who was infirm, nearly died of fright.127

General Desborough easily captured the band later, but the 

circuit was disr-�pted. ..... , 1 • � AO.L..!.e res:tgne� soon after in June •

In the meantime, a special assize was formed, comprising 

Lord Commissioner Lisle, Justice �-J'indham, Serjeant Glyn, 

�ecorder Steele, and Chief Justice Rolle to try the insur-

recticnists in the ;..,est . 123 Some cf the conspirators were 

tried before the circuit judges at Salisbury in April 1655, 

but the two leaders, Penruddock and J�nes, were taken to 

£xeter for later trial . 129 :.-jith three executed earlier at 

Salisbury, the latter two were tried and beheaded in Exeter 

by 13 l�iay 1655. 130 All others in the group were reprieved 
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and pard one d making it obvious that the Protectorate sought 

only to punish the leaders as examples without causing a 

general bloodletting. 

It was unusual for Lisle or any of the iords commissioners 

to go on circuit because the Chancery was open every term, 

even when the central com.�on law courts closed for the 

assizes. Indeed, there are no other recorded instances of 

the lords commissioners a cting as circuit judges. Neverthe

less, Lisle was name d in the commission of April 1655 for 

Oyer and Terminer for the western circuit and was therefore, 

regarded as the senior judicial officer. But he did not 

preside at the trials, Justice windham, a common law judge, 

fulfilled that duty, 131 nor did Lisle take an active part in 

the judicial proceedings. He is not mentioned in an active 

capacity in any of the reports. However, in view of the 

post-�estoration petition of the Robert Duke family, which 

was directed against Lisle as the prime malefact ors in Duke's 

death, 132 as one of the conspirators, it appears that Lisle's

function was to serve in a different capacity than doing 

justice. It was no doubt to observe the pol..itical i'!'T'plica

tions of the trials and the attitudes of the judges as the 

watchdog of the Protector and Council of State, to awe the 

prisoners, their adherents, and the westcountry men with 

the specter of Lisle ! s magnitude in the state.

The most notorious of the Interregnum political trials 

was that of Si� ?..er,.ry Slingsby, :)r. John Hewitt, and Johs.� 

Mordaunt before the Hi�h Cou�t of Justice. 7he activities 

and trial of these men have been fully covered in secondary 



105 

works; l33 here we are concerned primarily with Lisle's par

ticipation in the trial. -The High Court of Justice was con

stituted in April 1658, under authority of an act of the 

1657 Parliament to try offenders against the person or 

government of the Lord Protector. Originally Chief Justice 

Glyn was to preside over the commission 150 to try Slingsby, 

Hewitt, and Mordaunt, 134 who had been captured in the latest 

batch of Royalist conspirators. None of th� other judges 

were even favorable to another High Court of Justice. In 

the end, even Glyn would not serve. Cromwell told him 

" •• • that lawyers are always full of quirks." "He @1Yi7 

replied it could not be otherwise, when soldiers drew up 

the Act; • • • •  11 135 G. H. Firth pointed out that �-lhite

locke was not opposed to trying the men but that it should 

be at common law, which was the feeling of the other judges 

as well. 136 The judges were ready to do the dirty work of 

the Protectorate in removing opposition so long as it was 

in accordance with recognized common law forms. To sit on 

a commission with laymen under authority of an extraodinary 

law was anathema to the professional judges, to all but 

Lisle that is. 

John Lisle agreed to take the presidency of the High 

Court, and for this Firth described hi:l: as llnscrupulous. 137

This is a somewhat harsh judgment when one considers that 

the court would have been constituted regardless and better 

that at least one judge was present to presidec l38 Lisle 

became Lord President, 139 but it was not believed, even by 

Royalists, that he would be very severe in his conduct of 
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the trial. 140 The trial received full coverage in the 

Royalist newsletters and although they objected to the High 

Court itself, they did not feel the conduct of the trial to 

be unfair.141 In £act, Lisle followed his usual course of 

leniency to the accused during the trial, reserving his in

vectives for the sentencing. 

In reading the accounts of the trial one finds that he 

was patient with the challenges to the jurisdiction of the 

High Court. To Slingsby, Lisle said that the Parliament 

had decided what was justice to them and that only the com

mission of Parliament and the Lord Protector under the 

great seal was sufficient authority to try him for treason. 142 

Dr. John Hewitt offered a long discourse in challenge to the 

Hi.gh Court's jurisdiction. He was answered by Lisle, "Dr. 

��witt, we know our own authority, it is not usual read Com

missions to prisoners; the laws of England and acts of par

liament are to be submitted to."143 Nevertheless, Hewitt 

persisted in his demurrer and refused to plead. Lisle must 

have been exasperated by the divine's attitude for it was 

thought that some passion crept into his addresses to 

Jr. newitt. 144 In the end, Lisle had tc ramind Dr. Hewitt 

of the dangers inherent in such a course: 

Dr. Hewett, you have offered very �uch touching the 
jurisdiction of the court, in conclusion you must 
acquiesce; I must put you up to plead; you know the 
danger, if you do not plead, being required; if you 
stand mute and do not plead, it is equally as dangerous 
to you, as if you had con£essed the crimes.145 

In the case of Joh."'l. Lord :Mordaunt, son of the Sarl of 

?eterboro�gh, there were no witnesses against him. The one 

state's witness had fled the country. 146 Some said it was in 
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collusion with the prosecutors because Cromwel.l did not 

want to see ii-:iordaunt found guil. ty. Mordaunt cooperated by 

not challenging the High Court's jurisdiction. 147 Inde2d, 

one can detect an abrupt change in Lisle's attitude toward 

Mordaunt compared with .Sl.ingsby and Hewitt. He said Mor

daunt was young and knew little of the law, encouraging 

him to plead not guilty. "You seem to be a young gentleman," 

said Lisle, :rr wish rather you would plead Not Guilty, or 

make an ingenuous confession. 11 148 Lisle's leniency to young 

Morduant during the trial carried over to the judgment and 

sentencing. �-Jh.ile Slingsby and Hewitt received scathing 

denunciations and sentences of death from the Lord President, 

Y�rdaunt was acquitted by the single vote of Lisle in break

ing a tie in the court. 149

The public political trials of �oyalists greatly 

damaged Lisle's position at the Restoration. Numerou� 

petitions from families who suffered in the trials were 

made against Lisle, 150 charging him with being the foremost 

persecutor in the deaths of the �oyalist insurrectionaries. 

,-lh.y then did Lisle participate in these trials when other 

lawyers and judges refused? An answer might bE: found in 

Lisle's regard for the security of the state, making 

necessary some extraordinary �ribunal to punish offenders. 

One is re�inded of the necessity of the Star Chamber to 

punish those beyond the normal procedure 0£ the common law 

in the sixteenth century. Lisle was aware of the history 

and nature of the Star Chamber procedure whose equitable 

proceedin�s in the criminal law paralleled those of the 
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Chancery in the civil law. He used william. Hudson's 

"Treatise of Star Chamber1
' in his own nAbridgements of 

Chancery Causes." Perhaps his condemnation of the Star 

Chamber in 1641 did not run as deeply as did that of other 

lawyers. 

It would be wrong to draw direct parallels between the 

old Star Chamber and the High Courts of Justice of the Inter

regnum. The Star Chamber was never empowered to inflict the 

penalty of death. It could, however, destroy a man's reputa

tion, which served as well in most cases. The main parallel 

is in the procedure, summary in nature before a body acting 

as both judge and jury for extraordinary cases. Treason was 

of course not an extraordinary crime, but a common law crime 

not triable in Star Chamber. It was here that the lawyers 

seemed to hedge when called to serve in the High Court of 

Justice. High treason was a purely common law crime, but 

the question might well be asked whether the old law on 

treason did not expire with the death of the iUng for trea

son could only be against the sovereign. Technically com

mon law tre�son could not be committea during the Interreg

num. Perhaps with an extraordinary law on treason for the 

Interregnum circumstances an extraordinary tribunal for its 

enforcement was calied for as well. 

�ith Lisle's presence at the trial of the King and at 

the several trials of KOya1ists for treason against the Com

monwealth and the Protectorate, it would have been ironic 

had he faced such charges himself at the Restoration. How

ever, he did not remain in the kingdom long enough after the 
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spring of 1660 to answer for his activities from 1640 to 

1660. When dismissed from the seals in May 1659, Lisle did 

not lose all influence with the Rump Parliament. He was still 

very much in their trust and continued to sit in the Parlia

ment at �estminster. In July 1659, Lisle served on the com

mittees for Middlesex and Isle of wight to settle the militia 

in those counties.151 The following year, at least until 

late spring, he was still in favor, serving on committees 

to raise money in Southampton, 152 and to settle the militia 

in that town and county. 153 In February 1660, Lisle received 

an appointment as commissioner to direct the affairs of the 

Admiralty and navy.154 He was no longer the pretigious per

son he once was, but Lisle was safe in his person as long as 

the dump sat without the excluded members, Royalists and 

Presbyterians. 

However, with General Monck's disaffection from the 

:{Ump and the readmission of all members of the Long Parlia

ment, several mewbers received suramons to justify themselves 

before the bar of the House. Some justified themselves, 

such as :.;nitelocke; some confessed; some fled; Lisle attempted 

to petition several members in his behalf, but it T;ent 

unread. 155 By 12 �1.ay 1660, Lisle and others, mostly regicides, 

had scurried out of London. 156

• 
·., .... T -

;: , r• h nome at ,,c._ ton, .1..s.:..e o_ �-.1.g t, 

He probably bolted for his 

to collect personal papers 

and effects. Sometime between 12 1•.:ay and 22 May 1660, Lisle 

escaped out o:.: the Isle of .-light to Dieppe, .?ranee .157 

Lisle must have quickly �nderstood that he had no 

ch.a.nee of storm against the regicides. T..""l.e Par-
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liament and the Royalists were anxious to secure some suit

able persons as representative sacrifices for the King's 

return. Major General Harrison, Lisle, and �-1illiam Say were 

excepted from an act of indemnity before it was even written !

witn other names to be added later.158 FortY.-thr ee regicides 

were eventually named and proclaimed to surrender within 

fourteen days or forfeit any pardon. 159

The authorities had little accurate information on the 

flight of the regicides. Lisle was reportedly taken at 

Dover with Sir Henry Mildmay and others trying to make for 

France.160 Lisle undoubtedly made good his escape by way 

of the Isle of �.Jight to Dieppe. In June a Royalist in the 

Low Countries reported Lisle at Liege. Sir Henry de Vic 

requested instructions from Sir Edward Nicholas, Secretary 

of State, for apprehending Lisle who had come to Liege from 

��astricht.161 Some regicides at first looked to the Nether

lands for refuge but could obtain no protection and so began 

their pere�rinetions. Lisle was tracked from city to city. 

In October, de Vic informed Nicholas of Lisle's presence 

again� this time hesced for Famburg.162 But he was not 

captured, and we have no further information of travels 

except the report that he was thought to be in a French 

monastery. 163 For approximately eighteen months Lisle con

tinued on the move until he joined the growing colony of 

fugitives at Geneva in 1662. In Switzerland the regicides 

found the relative safety they sought. 

After almost two years of wandering in northern Europe� 

many of the regicides, such �s Lisle, Nicholas Lov�, 
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Edmund Ludlow, Wil liam Say, and others found their refuge 

in Geneva. Most of what we know of their lives thare is 

contained in Ludlow's Memoirs, wherein he relates their 

almost daily battle to maintain their safety and their dig

nity. Ludlow, Lisle, and the others continually sought the 

official protection of the city of Geneva, but never 

received it. 

At first Lisle thought he had little to fear while 

Ludlow was alive because the latter would be assassinated 

before the others. Ludlow reminded Lisle that both he and 

Lisle were the most favored with the hatred of the Royalists 

and the royal family. But Lisle felt he cc�ld move about 

with relative immunity. He left Geneva for Vevay, and from 

Vevay he went to Lausanne. Ludlow warned him to be on his 

guard for Royalist agents were active in Swiss cities gather

ing information on Lisle especially. 165 In fact, it would 

seem that the Royalists had singled out Lisle for speci�l 

attention. After a brief stay in Bern in 1664, Lisle felt 

that if he separated himself from the others, he would be 

safe. 166 Thus in 1664, he went to Lausanne and his death. 

In July 1664, some attempts were made upon Lis1e at 

Lausanne, after whi ch attacks, Ludlow reported Lisle was In"�ch 

less certain of his safety. The authorities at Lausanne 

failed to apprehend the suspects and only banished them 

fro� the city. 167 Although Lisle became more cautious in

his daily habits, even refusing to leave his rooms, it was 

��t long before the �oyalist agents managed tu avenge the 

death of their martyred king. On the morning of Thursday, 
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11 August 1664, whil.e on his way to church, Lisl.e was shot 

in the back and fe11 dead; with horses ready, the assassins 

cried "Vive 1.e Roy" and rode quickly away.168 Lisle's death 

may have had a beneficial result for the rest of the regi

cides, for the Swiss authorities now took greater precautions 

and Lisle was the only one to die in this way. 169

There is no doubt but that the royal. family procured 

Lisle's assassination. Evidence can be shown that the 

English government received progress reports en the tracking 

of the regicides, and Lisle's assassins were indirectly re

warded by the Queen Mother. 1 70 A man named Riodan was a 

principal agent who furnished information on the whereabouts 

of Ludlow, -.-lb.alley, Lisle, and Goffe at Bern. This was in 

!)ecember 1663.171 Another agent named Gilman gave informa

tion in 1'1ay 1663 of some regicides at Lausanne. 172 Thomas 

MacDonnell was rewarded in 1664 for some service in regard 

to Lisle. MacDonnell received a lieutenancy in the Foot

guards.173 

On the identity of the actual assassins there is some 

confusion. However, by piecin� to�ether information on 

recurring names and aliases, it is possible to determine who 

the assassins probably were. Three men, all Irish �oyalists, 

were involved in the actual murder. 174 Ludlow discovered in 

1670 that the m..2.n ,;,;ho fired the shot which killed Lisl.e wa.s 

named O'Crol.i, but he cied soon after the assassination. 

There were two others, one named Cotter, who held the horses 

fo ..... ....  ;... .. :,..: ,1 ... .. ... e escape, anc �or ... an, alias �.acCarttin, who had been 

active in tracking Lisle to �ausanne in 1663. 175 ¥.:acGarttin 
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was william MacCartain, who in a poem, dated 14 July 1700, 

named James FitzEdmond Cotter as the assassin of John Lisle. 1 76 

Cotter received his reward from James, Duke of York, who 

raised Gotter from trocper to lieutenant colonel of the Foot

guards, gave him a knighthood, and an estate in county Cork. 177

He may well have used the alias Y.iacDonnell and have been 

the man named above who received reward for services con

cerning Lisle. 

At this point it would be well to mention Lisle's wife 

Alice as she achieved no little fame on her own some twenty 

years after Lisle's death. Ludlow does not report that she 

wc:1.� �r1::�1::1.1t in Switzerland. It is more likely that she re

mained in England as she had friends in high places, especially 

Sir Edward Hyde, afterward Earl of Clarendon and Lord Chan

cellor. 178 She made c1.aim to retain her estate at Moyles 

Court as her own property from the estate of her father. 179

Furthermore, Ludlow wrote that Lisle had a sealed box at 

Lausanne, which was to be kept for his wife, 180 indirectly 

demonstrating that Alice was not at Lausanne. She must have 

continued to live at Hoyles Court until her famous trial for 

treason before Jud�e George Jeffrey's in 1685. 

The trial of Alice Lisle at the �inchester Assizes in 

1685 has become one of the most notorious cases in English 

legal history. After the abortive Monmouth Rebellion in 

1685, two of Monmouth's party made their way to Moyles Court, 

seeking refuge from Alice Lisle. 181 That they knew where to 

find refuge suggests that Alice Lisle had earlier engaged in 

harboring radical Protestants. She was taken for accessory 
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to treason, tried before Jeffreys and beheaded et the Castle, 

Winchester, in September i: 685. There has been considerable 

speculation among historians since 1685, that Alice Lisle 

was not apprised of the guilt of the parties at her house 

and that she was merely the victim: of a purge carried out by 

Jeffreys because of Lisle's guilt as a regicide. The records 

of the trial and the conduct of Jeffreys do not indicate any 

bias arising from her husband's activities of twenty-five 

years earlier. However, the legal historians J. c. �hlddi

man and F. A. Inderwick believed her to be guilty and that 

she knew her guilt. 182 The only fault found with her trial 

is registered in the recent biography of Jeffreys by G. W. 

Keeton. 183 Therein Prqfessor Keeton demonstrates that Alice 

Lisle was found guilty of treason by being an accessory 

before the principals were adjudged to be guilty of treason. 

Sven here Jeffreys had not gone beyond the seventeenth cen

tury notion of accessory to a crime. In 1685, the iaw on 

treason and accessories after the fact had not evolved to 

the sophisticated modern version, requiring a conviction of 

the principals before the accessories. In other words, 

there must first be a crime before there can be an accessory 

to it. Nevertheless, as the law stood in 1685, Alice Lisle 

was fairly found guilty. 184 However, when �.Jilliam III 

became King in 1689, one of his first acts was to reverse 

the attainder of Alice Lisle and return her property to the 

ri�htful heirs. 185 

John Lisle began his political career in the Long Par-

, . -iament. In a decade he had become one of the most ii�portant 
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committee chairmen of that body. A11 Roya1ists and delin

quents were at his mercy as the Committee at Goldsmiths' 

Hall did its work. He participated fu lly in the trial of 

the King in 1649 and in the subsequent trials of Royalist 

conspirators. At the end his violent death was no small 

indication of the hatred of those he had persecuted for 

twenty years. 
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PART II 

JOHN LISLE'S rrABRI DGEME�ITS OF 

CH&"'l'CERY C....i.\USES" 



INTRODUCTION 

Only the political aspect of Lisle's career from 

1649 to 1660 has thus far been considered. Th.ere was another 

and more important side to his work during the Interregnum. 

From his experience in parliamentary management, his training 

as a common lawyer, and his vantage of power in 1649, Lisle 

secured the highest judicial office in the state, Lord Com

missioner of the Great Seal. Despite the disparaging com

ments that have been used to describe his work at the seals 

as a judge in equity, new evidence is now available to show 

john Lisle as a competent and hard working judicial officer. 

This new evidence is Lisle's own collection of Chancery 

cases for the Interregnum. His compilation of Chancery 

cases the years 1649 to 1659 provides important infer-

mation on the conduct of equity in a period of great turmoil 

for the country and the Court of Chancery. Before examining 

Chancery and equity through Lisle's manuscript, it would be 

well to establ.ish the nature and. the importance of this 

manuscript. ?art II is a discussion of John Lisle's 

11A· . d t .c ,.,h ,.... II d • t t d ·. or1. gernen s 0.1.. .... ancery vauses an l. ts con en s as a ocu-

ment in legal history. 

123 



CHP..PI'ER IV 

TH£ MA..WSCRIPT 

It has been commonplace among those considering the 

courts of justice of the Interregnum to label John Lisle 

as an illiterate, lacking in legal training, and one who 

"had little experience but very opionative [siy .. 11 1 

From .•lhitelocke, Lisle's contemporary to Lord Campbell in 

the nineteenth century and Stuart Prall now recently, 2

Lisle has been regarded as a typical representative of an 

unfortunate hiatus in English legal history. :•Jhile the 

views of Lord Caopbell and Prall may be excused because of 

the paucity of inform.ation, and because they trusted �-Jhite

locke for an impartial statement, it is inexcusable in 

.-ihitelocke who knew Lisle intimately. There must have been 

a certain a..-n.ount of jealousy between the two as their careers 

paralleled each other through the years prior to the civil 

wars. The rivalry of Coke and Bacon ,;,1as perhaps like that 

of Lisle and /.1hitelocke. T-v10 men, both very able, but of 

different turns of mind, who never lost an opportunity to pre-

vent the possible advan�ement of the other. \vnile it i.s 

dangerous to place too much emphasis on �aralleling careers, 

124 
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it is apparent that Whitelocke and Lisle never agreed on 

the role of law in the troubled times of the civil wars and 

the Interregnum. 

Evidence exists that Lisle was not the legally inept 

individual he has been portrayed to be. In the manuscript 

collection of the University of Kansas Libraries there is a 

lengthy manuscript book entitled :iAbridgements of Chancery 

Causes."3 It is without doubt the work of John Lisle. The 

manuscript is a very unimposing volume, bound in heavy brown 

leather over pressed paper, with the tie strings still in 

evidence but the bin�ing having long given way from the 

spine. The 460 folios bear marks of age in the many water

stains and wormholes. At the head of the inside front cover 

there is the numeral_ "49'' and the title ''Abridgements of 

Chancery Causes," together with a list of rul.es to consult 

frequently in Chancery cases� 

On the page opposite the cover, the bookplate shows 

the book to have been the property of Thomas Kyffin, Esq., 

of Haena.n., Caernarvonshire, North dales. The bookplate is 

in the style of those printed about 1700. 4 Several Thomas 

Kyffins are to be noted in the late seventeenth and early 

eighteenth centuries, but one who fills the requirements 

for possible ownership was the attorney general for the 

Anglesea Circuit from 1713 to 1727.5 Investigation of the 

possible provenance of the manuscript suggests that it may 

have passed into the possession of William Lenthall, Has

ter 0£ the .:\.Olls and Speaker of the Long Parliament, and 
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close associate of Lisle's at the time of Lisle's flight 

from England in 1660. The Lenthall family escaped attainder 

during the Restoration, and later intermarried with the 

Kyffin fa..ili1y of Maenan, Caern.arvonshire. 6 

It is not surprising that a manuscript such as Lisle's 

should remain unidentified and unused for so l.ong. There 

have been other recent "discoveries" of seventeenth century 

manuscripts even in the more obvious collections of the 

British 11useum and the Bod1eian Library. A record of cases 

kept by Lord �ee�er Littleton while on circuit as a common 

law judge was identified by G. D. H. Hal.l in the Bodl.eian, 

as anonymous and as relegated to obscurity as Lisl.e's work. 7

The "I1inutes of the Gomr.iittee for Law Reform, 1651-2" were 

first examined in the British Huseum in 1968. 8 L. record of 

common l.aw cases from the early seventeenth century kept by 

Sir Thomas Widdrington, Lisle's colleague, has yet to be 

used by historians. 9

2vidence of the seventeenth century origin of this 

manuscript lies, first, in the kind of paper on which it is 

written. Its age is indicated by the watermark, which is 

the same for all the leaves of tht! book, :r? Larr.y. :r ':'his mark 

is a "Crozier-.Jovecot 11 fron Lancashire about the year 1643. 10

On first exa�ination the handwri�ing appeared to be that of 

a single person over a ten year period. 11 However, two and 

possibly three distinct styles of handwriting have been ob

served in the manuscript. Two are highly formal copy hands 

of the italic style and were employed only in the quotations 

from published sources. 1 2 



127 

'I'he third example of handwriting is that of the com

piler. It is a scrawling secretary hand mixed with italic 

and is evident throughout the manuscript, except for the very 

infrequent examples of the professional copy hands. Only in 

entries made in the secretary hand does one find the use of 

the personal pronouns. 1 3 There are no truly accurate means

of identifying the exact period in which a manuscript was 

written if it is in the secretary-italic hand. The only 

gauge is the amount of itaiic influence upon the secretary 

hand, and the real fusion of the two began after 1650 with 

more italic as the century continued.14 ',,Jhile it is impos

sible to give a specific date to a seventeenth century manu

script by handi:-vriting analysis, it is readil.y apparent that 

the Lisle manuscript was composed during the period of the 

mixing of the secretary and italic hands. The most obvious 

mixing was about 1660, �lacing the Lisle manuscript in this 

general period of raid-century. Furtherraore, a com�arison 

of this hand with a known holograph of Lisle's in the :-ublic 

1ecord Cffice produced such striking si�ilarities that there 

can be no doubt this manuscript is Lisle 's.15 i�evertheless, 

the inherent inadequacies of a handwriting analysis for pur

poses of either dating or establishing authorship requires 

reliance upon internal evidence for positive identification. 

It can be d.e!!l.onstrated that the manuscript was composed 

by John Lisle. The first reference which offers some insight 

to authorship is an entry dated 10 October 1656, relating 

that the Lord l�otector on that day nominated to Parliament 

for its a'!)probation Nathaniel Piennes and. John Lisle to be 
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commissioner of the great seal. 16 The author then indicates 

that approval was forthcoming 11 October 1656 for John Lisle 

as commissioner, and he continued, citing an entry in the 

Close Rolls for the delivery of the great seal to uthe lord 

ffenns & my selfe, by Richard lord Protector, imediately 

after the death of Oliver lord Protector,"17 and nThere is a 

copy of the oath as the lord ffennes & I tooke (as commis

sioners of the great seale) before the Counsel� after the 

seale was delivered to us by Richard . . . 

Lisle gave the synopsis of Council of State meetings in 

several entries, the contents of which are prime indicators 

of authorship. In 1-1arch 1655, Cromwell and the -�ouncil 

issued an order fer the engraving of new seals (great seal, 

privy seal, and seal manual). 19 :ursuant to the striking of 

a new seal, Lisle entered in his book under the date of 15 

June 1655 that there was to be found in the :':i•d.scellany con

cerning the Chancery,a an order, 

(sent to the lord ffienns & my selfe) of the lord ?ro
tector and His Councall, with a memorandum how the 
great seale was delivered to us by his ?.ighnesse today, 
15 June 1655 in presence of his councell, to be made 
use of by us or either of us & of our taking the oath. 
,-.Jith an order that this entry of delivery of the great 
seale be enrolled • • •  in the close roles in Chancery. 20

There is corroboration of this passage found in William Clarke's 

papers; he wrote on 16 June 1655 that the old great seal 

was broken, and that Lisle and E'iennes were made commissioners 

of the new seal. 21 The State Papers for 15 June 1655 record 

that Nathaniel .. ?iennes and. John Lisle were approved as com

missioners of the great seal. The seal was delivered to 

both of them and either of them when they were stli!l!!loned 
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before the Protector and duly entered in the Close �olls of 

Chancery. 22 

The great seal was again altered in the summer of 1657. 

Lisle gave an interesting and detailed account of the inci-

dent for Saturday, 23 June 1657. "The Protector having 

altered his great seale, sent for my lord ffenes & my selfe 

• • • • tr Cromwell then opened a ulittle black box wherein 

the new great seale was • • • , :, -;vhich they were to use in 

the future. Lisle and Fiennes then broke the old seal. 

Lisle made it quite clear that their brea�ing the seal and 

accepting the new seal did not make them unew commissioners,n 

nor W6.s the 1 :new seal. rr to be considered "new." No new seal 

was created by the lords cor..missioners as they acted only on 

the instructions of the Protector and Council. usoe wee 

took the new seale from his �ighnesse & did brea..� the other 

att Darby House. it weighed about 26 # sterling, each of 

us having a piece. ,:23 

The following r.:i.onth, July 1657, Fiennes and Lisle were 

told by Cromwell they were empowered under com.�ission of the 

great seal to swear the new Council of State. 

13 July 1657, Lisle wrote 2s follows: 

The lord ffenes and I were sent for to attend the pro
tector with the great seale, & it was to such a com..�is
sion to this effect videll: To give power to my lord 
ffienes & my selfe, to sweare the Lord President Lau
rence, & major Generall �esborough, 2 of his highnesses 
Councell, & to give them power after they were powered 
to sweare the rest that shall ;:,e chosen by his Highnesse 
to be councellors, �s soon as this co�uission was 
sea.led we did in the presence of his Eighnesse, swear 
the lord Laurence, & Gen: 0esborough in the Councell 
Chanber, a bible lying upon the table, & they taking 
the oath one after the other, with right h�nds held 
UD 24 

' . 
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The above description is very like that found in the State 

Papers for th� same date, 13 July 1657. 25

In his use of tbe first person through all the manu

script, the author has placed himself as a ''brother:i and 

colleague of other commissioners of the great seal. In the 

discussion of a suit in the Petty Bag side of Chancery 

against Serjeant Richard Keble, Lisle wrote, "This action 

was brought against my brother Keble after he was turned 

out of his place & brought only against him & yet my brother 

Jhitlock & I joyned in the order. ''26 Other references to 

"my brother Keble:' are found such as an opinion by Lisle on 

a case of scandal. "Ey brother Keble & I sayd nothing to 

them, but we might well have rebuked the couple • •  • • ,,27

For 3 l·1a.y 1654, the author wrote, mrhis day my bro: ;.Jither

ington & I went to attend the Lord :?rotector, in relation 

to the suites for alL-:i.ony. 1128 .And in the following entry

we find that the author was one of the kno,;.,'B. corn.missioners 

of the seal for the Interregnu.�. In the =
1�·-liscellany con-

cerning the Chancery, 11 he ,·rrote, = 1you shall see the oath

which the lord ffenes c.:. I tcoke when wee were made corn..·nis

sioners of the great seale. 11 29 

The preceding exa�ples demonstrate that the author of 

the manuscript was a corrl!uissioner of the great seal for the 

whole of the Interregnum, that he was a colleague of all the 

known com..:1issioners, Keble, '.vni telocke, -Jiddrington, and 

?iennes. 'I'here is only one person who meets the require

ments, John Lisle. 
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This identification gives the manuscript a new signif

icance in English legal history. Lisle was a judge in the 

Chancery at a momentous time in the history of that court. 

Historians have ex��ined the courts and institutions for the 

Tudor period, but relatively little for the seventeenth cen

��ry. The Chancery remains untouched. Perhaps the reason 

for this is the lack of materials for such an investigation. 

This paucity is quickly demonstrated when one realizes that 

the memoirs of Bulstrode .,fuitelocke must be counted as a 

prime source. Yet they consist primarily of a narrative of 

his diplomatic career and a justification of his political 

activities. �he latest work by Stuart Prall on the legal 

reforms of the civil.wars and Interregnum only reiterates 

information already known from the pamphlets of the period. 30

At no other time in its history (until the nineteenth cen

tury) did Chancery receive so much criticism as it did 

during the Interregnum. Indeed its very existence was 

threatened, and ·the abolition of the prerogative courts in 

1641 served as an ominous warning to this vulnerable insti

tution. The discovery of John Lisle's personal record of 

his work in Ghancery provides vital ne"'.•7 evidence for a study 

of this court in the most critical period of its existence. 31

Although cursory exar!lination of Lisle's manuscript might 

produce the conclusion that he compiled his work over the 

ten year period of his cornmissionership, further reflection 

on the method of compilation and the dates of publication 

of several of Lisle's references presents quite a different 

conclusion. Lisle began his book soon after leaving 
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the Chancery in �.ay 1659 and discontinued it upon his 

flight in June 1660. 32 For purposes of dating the composi

tion of the manuscript it was necessary to establish the 

dates of certain works cited by Lisle. While it was impos

sible to identify some of the editions, such as Sir Robert 

Brooke's La Graunde Abridgement and Sir James Dyer's An Exact 

_A_b_r_i_d�g_e�m_e_n_t __ �•-·---�• because of their citation by section rather 

than by page or folio, it was possible to determine the edi

tion of most. In fact there were several published from 1656 

to 1659, none later than 1659. The lack of a reference to 

any work published after 1659 is significant as it precludes 

Lisle's working on the manuscript any later than his depar-

ture from :::::ngland in June 1660. ?urthennore, the prepon-

derance of late 1650 editions sug�es�s that Lisle at least 

put his major effort into the manuscript after his dismissal 

from the Chancery bench. For example, he used extensively 

the 1658 edition of Sir ,.:.:dward. �oke 's �{eports , 33 the 1657 

edition of 3ir George Croke' s =�eoorts and his Second i{eports 

(1659), 34 the 1658 edition of Sir Henry Hobart's Reoorts, 35

and Rushworth's Historical Gollections, Vol. I of 1659. 36 

N��erous examples from Lisle's use of these late editions 

demonstrate that he did not compile the aanuscript until 

1659. In a section concerning executors there is a citation 

from �roke's Second Reoort of 1659, entered before the cita-

t. .: 1 -55 
,.. h 'll.. 

11 
. 

h ion o .... a _o case :r:rom t�.e · �.,,11.sce any concern1.:1g t. e 

Chancery. :,37 In consideration of procla:."nations, Lisle entered 

nobart's views in t..rmested's Case be::ore those of Coke in 

1-::agna ·..:;arta (2nd Institute), edition of 1642. 38 ..Then he 
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wrote of "Councellors at Law," the entry from Hobart's 

edition of 1658 was made before those from Coke's Nana 

Carta (1642), Choyce Cases in Chancery (1652), and Orders of 

the Commissioners of the Great Seal (1649).39 These examples 

could be continue�. 

It is obvious that the entries made from works published 

in 1658 or 1659 could not have been made until after their 

publication. One can also note that in many instances Lisle 

chose to enter citations from newer publications before those 

of older publications. If he had been enga�ed in his work

on the :'.Abridgements�' between 1649 and 1659, he certainly 

would not have waited until 1658 or 1659 to make entries 

from a work in circulation since 1642 or even earlier. How

ever, it must be noted that there are entries made from the 

earlier editions before the later ones. Given the method 

of entering the cases as he found them elsewhere, the work

seems to have been be�un �n 1659, after the publication of 

the latest edition found in the manuscript. 

There are other indications that this assumption is 

true. Cases occurring after others in time were sometimes 

cited before cases occurring earlier in time. 40 �amples of 

cases are not as conclusive as those of published works 

because Lisle could have entered cases at different ti�es 

before his departure from the court. Nevertheless, ·when 

they �re adden to the evidence provided by the published 

works, the ar�ument for 1659 is greatly strengthened. 

If Lisle did begin to compile an abridgement of Chancery 

cases from durin� his term in that court, he would only have 
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been following in the tradition of earlier judges. The most 

famous example was Sir Edward Coke, dismissed from the King's 

Bench by James I and ordered to prepare his reports of cases. 

Coke went on to t-rri te the sum total of his legal knowledge 

after leaving the bench. ·what better occupation for Lisle 

after being forced from the Chancery by politics, than to 

emulate the great Coke and retire to his books? 

Nevertheless this answer is not sufficient and the 

question remains why Lisle should compile the sort of b ook 

he did and in particular why th� Chancery? :..That possible 

motive could a man described as "idle and profligate:: have 

in its construction? There could be little personal advan

tage in the arduous task of entering the thousands of cases 

taken from Chancery. Lisle was no longer on the bench to be 

sure -- so it was not a judge's reference book. Of course, 

if he planned a career as a Chancery lawyer after his dis

missal from the bench, the 11 • .:..bridgements :, would have been 

helpful. They might also have been intended f,or publication 

as an aid to law students who might take up Chancery prac

tice. It cannot be determined whether the manuscript was 

ever intended for publication. However, the possibility 

exists that it w as,even though publication was not always 

necessary for manuscripts circulated freely among the legal 

J:: 
• 

pro.1..ess1.on. 

7he most important observation to be made in this con

nection is why any c ollection of Chancery cases should be 

compiled in book form, let alone Lisle's? The answer lies 

in the fundamental change that Chancery had undergone since 

the early seventeenth century and finally completed in the 
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chancellorship of the Earl of Nottingham. Chancery had by 

the 1650's become a court, albeit based on a different set 

of principles, but nonetheless, bound to tradition in the 

same manner as the common law courts. This process was a 

continual one from the first orders of Sir Nicholas Bacon 

to bring some order to the chaos of Chancery pleading. The 

orders for procedure was continued by Lord Ellesmere, Sir 

Francis Bacon, and Lord Coventry, but it is the Interregnum 

that represents the complete takeover of Chancery by those who 

were themselves bound to the methods of the common law 

in the use of precedent in substantive law. An attempt to 

deprive Lord Ghancellor Nottingham of the title "father of 

modern equity" would be wrong. On the contrary, his contri

bution was great in completing the conversion of Chancery 

to precedentf+1 However, his work was also the logical result

of the Interregnum situation when Chancery, presided over by 

common lawyers and under attack by reformers, founc it neces

sary to rely upon somethi!".g other than the :rchancellor·' s 

Foot" on which to base its decisions. To border on the 

facetious, there being two or thr�e commissioners of the 

great seal, they would have been hard put to find a certain 

"foot.n It is not difficult to realize that the com.-n.issioners 

disagreed over points in law and equity. Lisle even reported 

differences of opinion among the lords comm.issioners,42 and 

they with the judges of the common law. 43

Differ�nces had to be resolved in a �anner maintaining 

decorurn in the court and at the same time providing equity 

to the litigants. How the commissioners managed their own 
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court will be considered later, but in determining Lisle's 

motivation for the :rAbridgements," the need for precedents 

in equity must have given rise to recording cases heard in 

Chancery in a way that they could be useful in subsequent 

actions before the court. It will be seen that the Interreg-

num Chancery, through establishing the "course of the court," 

sending the lawyers in pursuit of precedent, and frequently 

consulting with the common law judges, went a long way in 

binding the court to precedent. Other efforts on equity 

precedents will be discussed later, but at this point Lisle's 

manuscript serves as a good example to what extent the pro

cess had gone by 1660. 

Lisle's book does not represent a scientific effort to 

set forth the procedure of Chancery from the filing of the 

plaintiff's bill to the final decree. The work is actually 

somewhat haphazard in its construction. The author headed 

each folio with a title under which the�e is a list of cases 

trom the Interregnum Chancery, frequently intermingled with 

e2rlier Chancery, common law, and Star Charaber decisions. 

3ubject headings have no particular order of app�arance in 

the manuscript relative to their importance or chronology 

in Chancery procedure or litigation. Lisle, with blank 

book in hand, entered from front to back all ,.,e -,-, .; ngs .LL a,...,__• 'Ii,;; 

and types of causes heard in Chancery. Some are logically 

grouped, such as :rcornmissioners of the Great Seal'' and 

".£·:laster of the :{ells. rr44 However, these titles probably 

sug�ested themselves to the author by association as he 

wrote them at the top of each folio. There are far more 
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exceptions to the above examples than there are consis

tencies. 

If Lisle found that he had forgotten a title or g roup 

of equitable cause s, he generally added them at the end of 

the work, to a verso side of a folio, or midway on a folio, 

with a separate title. When he failed to allow enough space 

for all the pertinent cases, he appended the additional 

cases further in the manuscript. He provided an elaborate 

system of cross-references, enabling one to find the con

tinuat ion of a heading and similar cases under different 

headings. One point to keep in mind in this regard t o  or

ganization, is that if the manuscript were i ntended for pub

lication, as it may well have been, then any l ogical system 

of organization was unnecessary, for it could be provided 

before publication. 

Under each heading, Lisle entered cases, examples, and 

matters of note as he culled them from various sources. 

Some description of how he set about to enter them in his 

"Abridgements n is necessary in order to accuratel.y describe 

the work itself. After heading each folio, Lisle went to 

his library, selected a work, consulted a germane section, 

culled out the cases, and entered them under the appropriate 

headings. This method would have been that used in finding 

equity cases in legal authoriti�3, such as Coke, Hobart, 

Bacon, and i-lilliam Hudson's "Treatise on Star Chamber." In 

studying his methods of entering selections, it is seen most 
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readil.y in the use he made of Hudson's -"Treatise." In a 

group of headings deal.ing with certain procedures of Chancery 

equally applicable to Star Ghamber, selections from Hudson 

appear as the first entry in several consecutive folios. 45

Observation indicates that these were all made at one sitting 

because the ink and pen used are distinctive and identical 

in each entry. 

In the �election of contemporary Chancery cases, Lisle 

referred to several collections of his own composition 

rather than to the public documents themselves, perhaps 

because, being out of office, he no longer had access to 

official records. The procedure described above was also 

used in selecting cases of contemporary nature. A collection 

of cases in hand, Lisle went through it page by page, enter

ing the cases under the appropriate headings. 3everal cases 

from the same work were often entered in sequence under the 

same heading. An example is under the heac.ing on :'Chancery: 146 

where in six separate entries, Lisle cited a work "Chancery 

Liber T !I 
... folio three and the eight sections found there. 

Under "Accidents," from "Chancery Liber 3:, he made four con

secutive entries, fol1-owed with three entries from 11Chancery 

Liber 4" in the same manner. 47 Many examples could be given 

of this cethod, but the above examples suffice to illustrate 

the point. 

"s-i"'hile Lisle sat in his study perusing the sources and 

collections of cases, he found many matters of interest for 

the Ghancery, which did not fall under any special topic: 

These have usually been entered hastily on the verso of a 
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folio or midway on a folio where he found sufficient space. 

He entered references to Council of State meetings in a 

similar manner. 

The Lisle manuscript is not only a fertile source for 

Chancery decisions of the Interregnum, but shoWS' how thoroughly 

the common law procedure on precedent had p2rrneated the 

equity tribunals by 1660. In earlier days no such collec-

tion of cases was necessary becaus� the Ghancel.lcr decided 

each case as equity demanded in that instance. Further, the 

manuscript as "personal:, relic of one of the judges of the 

Chancery, must tell us something about him as a jud�e and 

a person. 

The production of this type of coll.ection of cases and 

precedents was not unique for the law in the seventeenth 

century, in general, but it is unique for equity of the 

seventeenth century. Other judges like .nenry Ko1.le, Chief 

Justice of the Jpper Bench during the Interregnum, kept such 

a book for his m·m use, but it was organized as an encyclo

pedia, each topic being SU!lliuaries from yearbooks, parliaments, 

and statutes. 51 However, :\.Olle was on a common law bench 

not in the Chancery. l···lany collections appeared during the 

years 1640 to 1660, incl.uding some of Chancery cases. These 

early Chancery collections, Tothill '.s Digest (1649) and 

C:arew's -�hoyce Cases (1650), were of Elizabethan or early 

3tuart cases and often nothing more than case names and 

dates under a title. 52 •nh T • 1 
• .._ • 

i .e �is e rnanuscrip� is more in the 

corr�on law tradition for reporting cases in full and demon

strates his attachment to the common law idea of precedents. 
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The subject matter of the Lisle manuscript is certainly 

wide-ranging, with the majority of subjects naturally asso

ciated with topics of equity. In addition to the normal 

equity causes, there are some in areas which only came under 

Chancery jurisdiction since the civil wars. Examples of 

these are ecclesiP-stical court business and certain appe1-

late jurisdiction. These entries are a profitable source 

for any study of the nature of Chancery jurisdiction under 

the Commonwealth and Protectorate. Lisle also made frequent 

mention of the organization and procedure in Chancery, pro

viding a convenient source for the mechanics of Chancery in 

the Interregnum. Many of Lisle's entries contain inform.a-

tion on persons and incidents not available elsewhere. The 

fact that the notations were made by an officer of high ran.� 

and proximity to other leaders makes the manuscript even 

more relevant £or the history of the Court of Chancery. 

For Lisle: his "Abridgements of Chancery Causes:' serves to 

show that he has suffered unjustly from the characterization 

of his legal abilities made by -:•mitelocke and pr1�servcd by 

historians. 

The sources on which Lis1.e drew in compil.ing the 

:'.(bridgements II are important for an evaluation of his work 

as a judge and of the significance of the manuscript itself. 

There are two general types of sources which Lisle used, 

the legal authorities of the past and present and several 

collections of Chancery cases, which he had compiled and 

referred to as "mon booke. '' These two topics will be dis-

d . h - .,., . . 
cusse in t.e �o��owinrr cnapters. 
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CHAPTER V 

SOURCES OF 'r.riE MANUSCRIP.l': JOHN LISLE'S 

CHANCERY BOOKS 

The internal evidence of Lisle's "Abridgements of 

Chancery Causes" indicates that his writings were not con

fined to the one work. Turning now to an analysis of Lisle's 

other compositions, we find there are numerous entries in 

the Lisle manuscript, identified by Lisle only as "mon booke." 

Examination determined that they £all into three categories; 

three lengthy collections of Chancery cases, existing only 

in manuscript, several short treatises on aspects of law, 

equity, or administration, and two published works of doubt

ful authorship. E..�cept £er the two published works, none 

have been identified in extant form. 

Lisle assigned the following titles to the three manu

script collections of Chancery cases; rrmon parchment booke, 

entituled (Chancery Liber)", in seven volumes; ''mon parch

ment booke, entitul.ed (Pleas & Demurrers)"; and "mon booke, 

entituled (Miscellany concerning the Chancery)." Entries in 

the Lisle manuscript enabled the partial reconstruction of 

each of these undiscovered manuscript collections. They, 

144 
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not the "Abridgements," truly represent Lisle's judicial 

and administrative work at the seals. 

The :Largest work of the three was that entitled "Chan

cery Liber, " for it comprised seven lengthy books dealing 

with Chancery, with each book assigned a particular function 

within the larger work. Chancery Liber 1 and 2 were collec

tions concer-ued w.i.th the history, nature, and functions of 

the Chancery. Chancery Liber 2 also included some cases from 

the Petty Bag side of Chancery. Books 3, 4, 6, and 7 were 

composed entirely of equity decisions, each case representing 

a section number of the book, and they were arranged generally 

chronological. Of the seven books, Chancery Liber 5 had the 

fewest references in the "Abridgements," but it appears to 

have been a collection of cases from contemporary sources 

compiled in a topical fashion as opposed to the chronologi

cal method of books 3, 4, 6, and 7. I originally assumed 

that this set of Chancery books must have been one of the 

official series of records of the Chancery, most likely the 

Register's Entry 3ooks of Orders and Decrees. l However, 

careful comparison of the Chancery Liber entries with the 

Register's Entry Books and others in the Chancery series 

eliminated any official. source. The Chancery I,iber were un

doubtedly Lisle's personal. racord of cases heard in Chancery 

from 1649 to 16::;9. The very fact that Lisl.e conscientiously 

transcribed these cases for his own use patently refutes 

accusations of his idleness on the court. 
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Chancery Liber l was arranged topically, beginning on 

folio one, with "Commissioners of the Great Seale." In the 

"Abridgements" Lis1e referred his reader to Liber I where he 

would find how commissioners of the seal were made, their 

oath, and things to dwell on "when they are first made." 

Folio two of Liber 1 contained a consideration whether a 

commissioner of the seal could retain his place as a recorder 

after an appointment to the bench.2 This tppic was of interest 

to Lisle, who held recorderships of Winchester and Southamp

ton. Liber 1 continued with a list of works bearing on the 

antecedents of Chancery, the office of Lord Chancellor, the 

succession of that office, courts of common law in Chancery, 

and acts of Parliament concerning the jurisdiction of the 

Chancellor.3 

The equitable jurisdiction of Chancery was also eluci

dated in Liber 1. On this topic Lisle's authority was Sir 

Edward Coke and his disquisition on the antiquity of equity 

as traced to the case of John de Windsor v. Sir John Lisley 

in 17 Richard II.4 The recent origin of equity in Chancery 

was based on the failure of the ancient authors, Mirror of 

justice, Glanville, Bracton, and Fleta to mention any such 

jurisdiction.S The maxims that equity "ought not to inter

meddle in matters determinable att law" and that the 11Court 

of Equity is noe Court of record, may bind the person but 

neither reall nor personall estate, cannot impose a fine," 

were also fo��d in Liber 1.6 
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Chancery Liber 1 contained disquisitions on the citing 

of precedents, 7 the writ of ne exeat regnum, 8 and perjury in an 

answer or deposition. 9 On decrees gained by practice or sur

prise, Lisle noted the contemporary case of Edwards v. Ver-

!!2!!,, wherein the masters of Chancery found certain deletions 

in the depositions of Edwards. Chancery punished the plain

tiff for the crime. 10 The case of Cromwell v. Tracey served 

as a basis for Lisle to write concerning bil1s of review, 

that if the decree were reversed upon a bill of review con

cerning lands, the plaintiff shall have possession, likewise 

the mean profits. 11 There was also a case upon praesentations 

made pleno ju.re and ad corroborandum titulum before the grant 

passed the great seal. 12 Administrative rules and procedures 

of Chancery were covered in sections on the issuing of writs 

and commissions,13 bills of discovery,14 charitable uses,15 

commissioners of sewers, 16 judges' patents, 17 warrants to the 

great seal, 18 letters under great seal, 19 and practice, covin 

and fraud. 20 These entries were often buttressed with con

temporary cases in Chancery, by legal authorities, or by an 

interpretation of statute or common law. 

An interesting aspect of Chancery Liber 1 was the space 

devoted there to the quandry of the judges when Gromwell 

died in 1658. Lisle posed the question "what is a good war

r8.J.,t" to the great seal? The situation involved Cromwell's ap

pointment of a successor under the Hu.�ble Petition and Advice. 

Lisle reasoned that a v.;:, .-·bal warrant from the Protector was 

sufficient authority to affix the great seal. He wrote as 

follows: 
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And the Protector having power by the petition and 
advice to declare his successor in his life time, The 
lord ffienes and I (the Protector being dangerously 
siclce) came with the seale to Whitehall to the end 
that if /_h.i] would have declared to us, who his suc
cessor should have bene & required to putt that declara
tion of his under the great seale then to have donne 
it by his verbal warrant. 21

Lisle continued with a description of a meeting of the com

missioners of the great seal and the judges, 14 September 

1658, to consider the position of the judges and commissioners 

upon Cromwell's death. 22 It was decide� that the judges' 

patents expired as regarded their judicial duties, but con

tinued for their magisterial duties until they received new 

patents. 23

Chancery Liber 1 was the fruit of Lisle's efforts to 

compile the known history and i?'!.forrrU!!tion on the Chancery as 

a court of law and equity, to set it down in a · useful 

manner to one who practiced or presided in that court. It 

possessed rules of procedure for Chancery in law, equity, and 

administration, including special problems of administration 

which arose during the Interregnum. Chancery Liber 1 would 

have been a book consulted frequently by one who faced these 

problems daily in court. It was a handy book of reference, 

compiled from reading and research in other works and from 

the personal experience of a Chancery judge. 

The second book in Lisle's Chancery Liber was a more 

formal array of Chancery procedure, written for the most part 

in "law French.r: It was at least sixty-two folios -; beginning 

with entries on the subpoena as the initial action in a Chan

cery case. Except £or the contemporary cases of scire facias 

from the Petty Bag side of Chancery, Lisle arranged tb� book 
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by chapters. Chancery Libe� 2, folio one, chapter one, appro

priately dealt with the action of subpoena on behalf of the 

King. 24 The general nature of Chancery Liber 2 was that of 

a guide in opening an action in Chancery -- where a subpoena 

lay and where not. 

Under each chapter heading for a particu1ar action there 

followed a consideration on how the action was begun in Chan

cery. Lisle attempted to cover all the situations where the 

subpoena whic� began the suit would be granted and where not. 

In this second book of the Chancery Liber, we have another 

ready reference or set of short statements that could be 

easily applied by a judge or lawyer to each action in equity. 

:n many en�ries Lisle discussed the action with examples 

which he felt would afford the reader the necessary similari

ties for application in subsequent cases. 

One aspect of Chancery Liber 2 worthy of further atten

tion was the inclusion of several cases on scire facias from 

the Petty Bag or comm.on law side of Chancery. Al.though I will 

not be concerned with the Petty Bag, it might be well to give 

an explanation of this Chancery off ice. The Petty Bag, or 

common law side, of Chancery was the ol.dest judicial and 

secretarial office in that department of government. Therein 

were heard p�eadings on writs and petitions of right, on 

recognizances acknowledged in Chancery, on traverses, on 

inquisitions 'Oost ::nortem, on i:-n-its of scire facias for repeal 

of letters patent, on partitions of land, and on all common 

law actions which involved an officer of that court. In 

effect, the Petty Bag was a common law court for all questions 



150 

which arose from the record keeping functions of the Chan

cery. With the decay in Chancery's importance as a secre

tariat and with the increasing jealousy of the common law 

courts, the Petty Bag had by 1640 ceased to be an important 

office of the Chancery. The remaining jurisdiction primarily 

concerned scire facias, recognizances, and the privilege of 

Chancery officers. 

In the sections of Lisle's "Abridgements" dealing with 

recognizances and scire facias, the earlier cases of the Inter

regnum were extracted from Chancery Liber 2. It seems that 

Lisle when beginning his collection of Chancery cases in 1649 

entered the Petty Bag cases in Chancery Liber 2 in an effort 

to separate them from the usual equity cases in Chancery. 

Confirmation of this assumption is observed in the entry of 

all cases on scire facias from 1649 in Chancery Liber 2.25

No casee on scire facias for that year appeared in Chancery 

Liber 3, which also began in 1649. 26 That Lisle did not 

continue this procedure for Petty Bag cases is apparent from 

their inclusion in Chancery Liber 4. 27 The only explanation 

offered at this time is that Chancery Liber 2 became filled, 

and Lisle discontinued the separate entry of Petty Bag cases, 

there being so few of them n�t to justify entry in a special 

book. 

we pass now to a consideration of Chancery Liber 3, 4, 

6, and 7, which represented books much different from the 

first two in the collection. In these four works there was 

a chronclogical compilation of the cases heard in the equity 

court of Chancery, beginning on folio one of Chancery Liber 

3 with Trinity and Whitsun terms 1649,
28 and the cases
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terminated sometime in April 1659, with Lisle's last entry 

made in Chancery Liber 7. 29

There are two difficulties in determining accuratel� 

the inclusive dates of each book. The major difficulty is 

that Lisle did not generally give a date with each case 

taken from Chancery Liber, b-1.1.t only for a few cases. However, 

with the few dates he has given, there is some indication of 

the times encompassed by each book. Secondly, the nature of 

Chancery procedure in equity prevents positive dating cf 

cases in Chancery Liber by comparison with the public records. 

A Chancery case appeared many times in the public records 

from its inception with the plaintiff's request for a sub

poena to the final decree. Lisle often chose to cite some 

important aspect of a case rather than the opening of an action 

or the final decision. Therefore, the date assigned the case 

in the Chancery records could be very different from Lisle's 

citation in the "Abridgements." Given these difficulties, 

some conclusions are still possible on the chronology of the 

Chancery Liber. 

The beginning date for Chancery Liber 3 and the approxi

mate ending date of Chancery Liber 7 correspond to Lisle's 

term in Chancery. Chancery Liber 3 included cases from 

�nitsun and Trinity terms 1649, 30 to Hillary Term:1651. 31

There is, however, a definite lack cf cases for Michaelmas 

Term 1649 and Hillary Term 1650 in either the "Abridgements" 

or Chancery Liber 3. Also the number of folios in Chancery 

Liber 3 indicates a smaller book than its successors; it 

had a length of approximately thirty-five folios and 292 
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cases. 32 In searching for a plausible reason for the lack 

of 1649 and 1650 cases and for the brevity of the book, the 

illness of Lisle in the autumn of 1649 provided the neces

s2ry answer. Lisle was reportedly near death at that time. 33

Lisle's illness coupled with the numerous duties assigned 

him by the Council of State, including the political trials 

befo�e the High Court of Justice, are sufficient explanation 

for both questions concerning omissions and brevity. 34 

Chancery Liber 4 began with Trinity Term. 1651, 35 but 

possibly as early as Hillary Term 1651. 36 The bulk of the 

cases in Chancery Liber 4 quite obviously were from 1652 and 

1653 because a case of 3 February 1653 appeared on folio 

thirty. 37 The fourth book continued into cases for the year 

1653 as several d.ated entries from the 11Abridgements:i indi

cated. 38 Although an ending date for Chancery Liber 4 

cannot be firmly fixed, it was probably in 1654, for there 

are many section numbers of cases beyond those dated for 

1653.39 The end of the fourth book is more clearly deter

mined by examination of Chancery Liber 6. 

Chancery Liber 4 very likely ended with cases of 1654 

(old sty1e) that is early 1655. This date seems reasonable 

because in the case of Anby v. Gower, found in the sixth 

book, the date of 1655 was given for section 162e 40

evidence for the 1655 date was found in two references for 

December 1655 from sections 289 and 303 in Chancery Liber 6.41 

Chancery Liber 6 was the largest of all the books, stretching 

to at least 805 entries. 42 It continued through the years 
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16S6 and 1657, terminating with the cases of the Lent 

Term 16S8. 43 

Chancery Liber 7 began on folio one, section one, with 

April 1658, for Lisle has provided that date in the "Abridge

ments.1144 The seventh book could not have extended beyond 

April 16S9, the final month of Lisle's tenure at the great 

seal. It was one of the two shortest books in the collection, 

achieving forty folios and 170 entries. 45

The complete collection, Chancery Liber 3, 4, 6, and 7, 

represents at the minimum about 3,000 cases for Lisle's ten 

years at the seals. This collection is certainly not the 

totality of Chancery cases for the decade of the Interregnum, 

but it does represent a considerable proportion of them and 

a vast effort by Lisle. Moreover, it is not the only collec

tion of Chancery cases whi�h Lisle made. There are two other 

extensive works which contained equity cases and other matters 

relative to the Chancery. 

Lisle's Chancery book Pleas and Demurrers was a supple

ment to the Chancery Liber series. It contained those 

special cases in which the defendant chose not to make an 

"answer" in the normal. Chancery procedure. The usual course 

in Chancery was for the defendant to prepare a highly formal 

answer to the plaintiff's bill of complaint. In his answer, 

the defendant refuted each particular of the bill, point by 

point. The plaintiff might then prepare a replication, the 

defendant a rejoinder, and so on. "Pleas" and "demurrers" 

lay outside this usual course of Chancery procedure although 

it should be noted that by the mid-seventeenth century they 
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were becoming far more frequent and more forma1. 46 It is

indeed significant that Lis1e saw fit to compile a separate 

book on p1eas and demurrers, for it shows the culmination 

f f. fty . th 
. 

T +-'h ,F ... d. t. o 1. years or more 1.n e rise o_ _ .. ese _o?"mS .. o is 1.nct 

pleadings in Chancery. 

Pleas were essentially delaying motions. They denied 

the jurisdiction of the court, requested suspension for the 

infancy of the defendant, and requested aba�ement for mat

ters of form by the plaintiff. Other pleas might be of a 

peremptory nature which acknowledged the contents of the 

plaintiff's bill but claimed no wrong had been done. A 

demurrer was a plea which acknowledged the truth of the bill 

but alleged that the plaintiff had shown no cause for action. 

Chancery decided pleas and demurrers on special dsys of the 

term, in a summary procedure, either to allow the defendant;s 

plea or to deny it with costs to the plaintiff and with an 

order for the defendant to make answer to the bill by a day. 

The advantage of a plea or demurrer was that it was not 

made on oath as the answer was, thereby avoiding the risk 

of perjury. 

Lisle arranged his book on Pleas and Demurrers topically 

with cases listed under each topical heading. It was at 

least forty-six folios and probably longer. 47 One of the 

earliest cases entered. a bill of discovery for "love tokens" 

or pignora amoris was demurred to on grounds that a clandes

tine marriage was involved which the plaintiff failed to 

mention and that the defendant was already married to another. 
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Lisle wrote that the court disallowed the demurrer because 

there was an implied agreement present in the gift of love 

tokens, to be restored if the marriage did not take place, 

regardless of any clandestine marriages in the meantime. 48

In a case where one sued in equity to avoid his own consent 

to an agreement and the defendant entered a plea on this 

point, Lisle reported that it was a good plea, 

that one shall never be admitted to sue in equity to 
avoyd his owne consent or agreement, for although some 
cons ents or agreements will not be releeved in equity, 
yet you shall never be admitted to sue in equity to 
avoyd your owne consent or agreement. 49

The court also found it necessary on occasion to define 

a "plea." In a section on false pleas, Lisle reported a 

difference taken on a "plea in barr" and a temporary plea, 

the latter being a response or answer and the former a final 

plea. Further definition was necessary for a rrplea in barr 

at law" and in equi ty. In law the decision on such a plea 

was final, in equity it may not be so, for it was the court's 

decision. To Lisle this posed the question what was actually 

a temporary plea and w��t was a plea in barr in a court of 

equity? They could amount to the same. SO Under title of 

ban_�ruptcy in the case of Shales v. C-ore, the question arose 

whether a debt in equity, being for a sum of money decreed, 

was a debt under the Statute of Bankruptcy. The court found 

that one with such a debt was a creditor under the Statute 

of Bankruptcy and was entitled to share in distribution by 

the Commissioners for Bankruptcy.51 In an appeal from judg

ment given by Commissioners for Policies and Assurances, the 
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defendant entered a plea that new matter alleged by the 

plaintiff could not be considered by the court on appea1� 

Lisle admitted the truth of this plea but added this note, 

nota in generall rule in all appeales you shall only 
goe upon the record and not upon new matter, unlesse 
it be new matter discovered since the decree or some 
matter that could not be examined in that court that 
made the decree. As to be releeved against judgment 
att law, new matter may be alleaged because that new 
matter was not pleadable att law. 52

There were several other interesting points entered 

in Pleas and Demurrers on when infancy was a good plea in 

old mortgages, 53 and when a defendant might be forced to 

answer concerning lands beyond the sea. 54 However, the 

examples given sufficiently demonstrate the nature of Pleas 

and Demurrers. The compilation of this work is important 

in the history of Chancery because it marks another signifi

cant development in the evolution of equity. Pleas and 

demurrers in Elizabethan times had been mere informal 

answers by the defendant, but by the mid-seventeenth century 

they had attained the position of formal pleadings and were 

assigned a special status in the course of Chancery proce

dure. 

The second of the major supplementary collections, 

Lisle's Miscellany concerning the Chancery, was a manuscript 

book of considerable length, 269 folios at least. 55 It dealt 

primarily with administrative details of the Chancery, which 

did not fall directly under the judicial functions of the 

court. This work, like the preceding, was arranged topically 

and is aptly described as a "miscell.any.n The topics found 

worthy of attention by Lisle s�era extraordinaril.y various 
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but for the most part they relate to the administrative 

affairs of the Chancery. The first topic for consideration 

in the Miscellany was a case of a guardian for an infant 

admitted for the defense in a suit and whether the Chancery 

could assign a guardian for an infant's defense. 56 Chancery, 

as an administrative duty, frequently assigned guardians for 

wards involved in suits and assumed a general jurisdiction 

over all children not within the purveyance of the Court of 

Wards (which in Lisle's time had ceased to exist). 57

There were questions which arose from Chancery's power 

in exemplifying documents under the great seal, on seques

trations ordered by Chancery, on fines extinguishing right 

in equity, and on the method of appointing commissioners of 

the great seal under the Instrument of Government. 58 Several 

folios were given over to cases where the court attempted to 

determine who was seised to a trust. Those cases reported 

by Lisle were tortuous and must have required much reflec

tion by the court in unravelling the various copyholds, 

widowhoods, and dowers for determination of who was seised 

to a trust. 59 

Change of venue of a trial from one county to another 

by order of the Chancery occupied over twe·nty folios of the 

Hiscellany. Beginning on folio fifty-three Lisle dealt 

with precedents for Chancery's exercise of this authority. 

Descriptions of cases and the orders of Chancery extended 

to cases of 31 Elizabeth, 11 James, 15 James, 2 Charles, 

and 10 Charles. All Lisle's precedents involved the undue 

influence by one party to the suit when a question of fact 
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in equity was referred to trial at law in the counties. In 

each case the court ordered trial to be held in a "foreign 

county" to ensure the indifference of the jury. These prece

dents all led to a case of 16S1, Preston v. Story and Dicken

�• The question was upon a point of custom on the death

of the lord of a manor in Westmoreland. whether the fine 

should be charged to all the customary tenants or to the 

tenant in pcssession on the death of the lord or upon the 

land when the tenant alienated the same. To decide this 

question of custom more indifferently, the court ordered the 

trial held in Durham. 60 The change of venue received chal

lenge on grounds that since it was a trial at law, the rule 

of law forbidding change of venue must prevail. Lisl.e main

tained that change of venue was not possibl.e at 1.aw but 

was in equity, noting the following reason, 

one reason why att law it must be tryed by a jury of 
the same county is quia de execution but it is not 
soe in case of Tryall directed for Chancery can 
�rder execution in any county. 61

Lisle also used the Miscellany to record precedents 

on writs of error and Chancery jurisdiction in cases of 

bankruptcy. Lisle devoted at least forty folios to prece

dents in bankruptcy which indicates that Chancery's juris

diction in those cases was receiving an increased interest 

during the Interregnum. 62 He used this book to enter nota

tions relativ2 to the internal administration of Chancery 

with entries on the commissioners of the great seal, the six 

clerks, the sixty attorneys, the Affidavit Office, and the 

fees of Chancery of}:icers. The Miscellany served as an 
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authority book for issuing of �Tits, oaths, proclamations, 

warrants, and commissions. Lisle entered appeals from the 

Prerogative Court of Canterbury, from corporations, and 

appeals on patents and honors. There were also appeals 

from the Chancery to the lords commissioners of the great 

seal sitting with the common law judges and from the Chancery 

to the Lord Protector and the Parliament. as well as ques

tions of reference from the Lord Protector to the Chancery. 

Purely administrative matters of Chancery, for example, the 

setting of wine rates, granting supersedeas, settling 

enclosures, ending states of infancy, assaying the pix, and 

taking of principal and security, were diverse topics pre

sented in this manuscript book. The death of Lord Protector 

Cromwell received special attention with precedents from the 

deaths of previous supreme magistrates (kings) and the pro

blems for the keepers of the seal and the judges created by 

their deaths. 63

This book was indeed a !!miscellany," but one must not 

fail to recognize a very important aspect of the �lisceilany, 

that is the preeminence of precedents for use in the Chancery. 

If one coul.d cal.l. it anything other than a "miscel.lany,rr one 

might well term it a "precedent book." Traditionally 

Chancery was not bound by precedent but by the will and con

science of the presiding officer. However, the Miscellany 

with its array of precedents for actions of the Chancery 

was in the same spirit as Lisle's Pleas and Demurrers, Chan

cery Liber and even the r:Abridgements." Taken as a whole, 

Lisle's manuscript books comprise one large set 0£ precedents 
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to which Lisle must have felt obliged to have recourse 

or quite obviously he would not have bothered with the com

pilation. 

It was possible to reconstruct fairly accurately the 

three preceding works of Lisle. There were in addition to 

these more extensive collections a variety of smaller, 

infrequently cited treatises. As with the larger works, 

Lisle referred to them as "mon booke." First mentioned 

should be The 2nd Miscellany, a volume of about 156 folios, 

which received only one citation in Lisle's "Abridgements." 

The 2nd Miscellany was no doubt a continuation of the �Iiscel

lany, and it is ironic that this one citation should be from 

the last of Lisle's official acts as a commissioner of the 

great seal, the passing at the great seal of the Protector's 

proclamation for the dissolution of Parliament, 22 Aprii 

1659.64 

Another book entitled, Proceedings, Forms and Presidents 

in a Parliamentary Way, comprised about fifty folios of 

entries arranged topically. There are two references_ to it; 

in one Lisle remarked on the refusal of judges and lords com

missioners of the great seal to execute an order of the Par

liament. 65 Parlemer.t Begun September 3, 1654, was a work

arranged chronologically with about forty folios. Two 

references were found to this work, which was apparently a 

record of the orders sent to the lords commissioners by the 

and Council during the 1654 Par

liament. It shows that the commissioners of the seal did 

not regard themselves as the mere tools of the government. ff>
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Temporall Matters Debated in Parlement, about fifty-three 

folios, received citation in the Lisle "Abridgements" only 

once, on letters patent and seals. 67 Accusing Motions, Im

peachments, Charges, and Accusations in Parlement is referred 

to for information in reg8.rd to proceedings against great 

officers of state. 68

The above manuscript books dealt primarily with the 

great seal as an administrative office for the government. 

However, Equitable Actions att Law was a collection of topi

cal essays, such as "uses, 11 with appended cases demonstrating 

when Chancery may interfere with cases normally settled at 

common law. 69 Another work, entitled Justices of the Peace, 

delineated the circumstances in which Chancery had cause to 

extend its jurisdiction into that usually under the county 

commissions of the peace. 70 Only one of these treatises had 

any philosophical content, The Best Policy etc., approxi

mately 150 folios. It received one reference in the !'Abridge

ments," under title, "Judges, A Lesson for all judges .. 1171

Perhaps Lisle gathered the information for this collection 

in preparing addresses to the judges before they went on cir

cuit. The titles of two other works, The Table to Cookes 

Jurisdiction of Courts and Mon Abridgement to Cookes Pl�as 

of the Grown, speak for themselves. 72 Very likely they were

from Lisle:s exercises at the Middle Temple where most stu

dents were encouraged to master the ancients with tables to 

their works. 

The preceding works referred to by Lisle as nmon booke" 

were manuscripts and have not been discovered in any collec-
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tions or in published form. There were, however, three men

tioned in Lisle's 11Abridgements" as "mon printed �Jndle con

cerning the Chancery." Each of these three, when cited in 

the :rAbridgements, 11 is titled amon printed bundl.e • • •  ," 

followed by a second title, "Practice of the High Court of 

Chancery Unfol.ded, r: "Choyce Cases in Chancery, " and "Pro

ceedings of the High Court of Chancery."73 There is also a 

fourth and shorter tract, called "The kings order and decree 

in Chancery for a ruie to be observed by the Chancellor in 

the court exemplifyed and enrolled for a perpetuall record 

then anno 1615. 1174 The former three were all lengthy trea

tises, the latter only four pages. All of them exist in pub

lished form. The "Practice, " :rchoyce Cases, " and "Proceedings'' 

were published anonymously in 1652, bound together, but with 

separate titles. 75 The "Kings Order and Decree, 161.S, '' can 

be found in many places, for it is the published version of 

the reasons of Sir Francis Bacon, Ra�dall Carew, Henry Mon

tague, and nenry Yelverton given to James I for their posi

tions on Chancery and the act of 4 Henry IV. 

Care must be exercised in assigning these works to Lisle, 

merely on his claiming them as "mon printed bundle.n The 

"Kings Order and Decree, 1615," is not the work of Lisle, but 

it offers some indication regarding the status of the other 

three. In searching among the manuscript coilections of the 

British :Museum, I found that the "Kings Order and Decree" 

appeared in many manuscript collections.76 There were also 

several manuscripts with the title :'Practice of Chancery. u77 

None of these was the same as the published 11Practice, 11 
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the version Lisle used, but upon comparison they all bore 

similarities to one another. The probable solution is that 

many of these manuscripts circulated among the legal profes

sion. At some juncture, Lisle obtained one or several 

copies of the "Practice" and procured its publication for 

his own use.· An alternative is that Lisle obtained them 

after their publication and referred to them as his own 

books. The latter is not in keeping with his general pro

cedure of citation for 1 'mon booke," that is, he must have 

truly regarded them as his own, as he regarded the manu

scripts as his own. That they were not totally Lisle's own 

work is implied in their anonymous publication. 

The "Kings Order and Decree", Choyce Cases, and Proceed

ings were probably published as written in manuscript form 

with no alterations. Choyce Cases is a collection of Chan-

cery cases from the years 1557 to 1606, none later. The 

cases are arranged in commentary form, covering various 

aspects of Chancery jurisdiction, �nd are reported more fully 

than those in .-lilliam Tothill's Transactions of Chancery of 

1649.78 ·:he Proceedin�s were not likely from the pen of 

John Lisle, as one of Lisle's entries in the "Abridgements" 

demonstrates. When writing of the procedural rules of Chan

cery, Lisle referred to Proceedi�s for the rule concerning 

the issuing of a subpoena to a plaintiff before the filing 

of his bilt.79 "There are Rules sett forth by the lord 

keeper and I conceive by Sir Nicholas Bacon: • • • • 
n80 If 

Proceedings were Lisle's own work, he would have been as cer

tain of the origin of the r-Jle as the author of Proceedings 

was. The statment does indicate another authorship than 
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Lisle's. With the Practice liberties were taken to bring 

it up to date. One of the major differences between the 

Practice and its manuscript predecessors in the British 

Museum was the inclusion in the published form of cases 

from the 1640's. The overruling of a demurrer in 1644 was 

found in the form of a note in the Practice. Bl whoever 

commissioned the printing was aware of decisions made by 

the lords commissioners during the civil wars. 

The vast effort required in composing the Chancery 

Liber, Pleas and Demurrers, the Miscellany, and the various 

specialized collections belies the statement made by Lisle's 

contemporary, Bulstrode Whitelocke, that Lisle was unlearned 

in the law and relied only on his experience in working with 

the other lords commissioners. Lisle's politics and his par

ticipation in political trials were probably the origin of 

�nitelocke's derision. They may be valid criticism of Lisle 

as a judge in ,Jhitelocke's style, but his politics are not 

evidence that he was incapable of carrying out his duties as 

an equity judge in Chancery. Lisle's unswerving devotion 

to the state, whatever the government, since 1641, no doubt 

occupied his time in the political arena, b,�t it also assured 

his continued presence on the Chancery bench. Lisle did not 

come to the Chancery with the legal experience or the same 

reverence for the law that �lhitelocke possessed; he came 

with the feeling and the eye of a professional administrator. 

That he was willing to overcome any deficiencies is demon

strated by his tedious compilations of Chancery cases. That 

he read widely in the legal authorities is reported in his 
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"Abridgements." He was also a collector of writings on the 

Chancery, as is indicated in his publication of several 

treatises which came to his library. 

However, Lisle's efforts as a Chancery judge in com

piling and collecting works on that court have implications 

deeper than a defense of his judicial ability. They tell us 

something of th2 minds and attitudes of Chancery judges and 

lawyers of the Interregnum. The fact that there was more 

than one judge in equity for all the Interregnum would tend 

to reduce the reliance on the conscience of the presiding 

officer in deciding casas. Furthermore, the Chancery judges 

were common lawyers. The common lawyer members of the Long 

Parliament had been successful in destroying all the prero

gative courts save Chancery. Should it too be abolished 

as had the other relics of repressive prerogative government, 

or should it b� made to conform to the example set by the 

common law courts, These lawyers well knew the advantages 

of a tribunal supplementing the inadequacies of the common 

law -- it should not be dismissed out of hand. With several 

common lawyers at the head of the equity court, that court 

completed the process of conforming to common l.aw example, 

begun with the issuing of procedural rules and allowing 

procedural precedents. Chancery bound to its antecedents 

was far preferable to the lawyers than its aboli�ion. 

The lengthy bocks of cases kept by Lisle show that the 

common lawyers intended, consciously or not, to establish 

substantive rules for equity through the precedents found 
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in prior case decisions of that court. Equity would then 

become a set body of legal principles administered in 

another court, controlled by the common lawyers, and no 

longer the discretionary justice of the Lord Chancellor. 
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CHAPTER VI 

SOURCES OF THE MAI-UJSCRIPl': THE LEGAL 

AUTHORITIES 

John Lisle's "Abridgements" contains many references 

to legal authorities other than his own manuscript books. 

In reading and searching through other works, Lisle extracted 

passages pertinent to a particular topic of equity and 

entered them in his "Abridgements." Often his entries from 

other sources were accompanied by further elucidation and 

comment of Lis1e's, or he took the passage without alteration. 

The authors cited in the "Abridgements" were as diverse as 

the topics of equity, and Lisle never restricted himself to 

authors of a particular bias. 

In the preceding chapter, i� was observed that Lisle 

industriously compiled contemporary cases in equity for ap

plication as precedent. His use of the legal authorities in 

the "Abridgements" is equally a demonstration of that reliance 

upon precedent. As an equity judge of the Interregnum, Lisle 

found kHow more th.an the merits of the ?arti-

cular case before the court. Quite obviously, he also found 

it imperative to k�ow what other judges had decided, not 
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only in Chancery, but in the courts of comm.on law. This 

necessity to be familiar with simi1ar cases of the past 

will be more fully understood when a full discussion of the 

problem of substantive precedent in equity is undertaken 

later. In considering Lisle's choice of lega1 authorities, 

it must be realized that he was forced to turn to the common 

law reporters because of the lack of Chancery reports. That 

he did turn to them and that he was heavily dependent upon 

them is not to be doubted. 

Lisle was quite capable of using authors as antagonistic 

as Sir Edward Coke and Sir Francis Bacon, even to cite their 

works under the sa�e or related topics. 1 In following this 

practice, he has compounded the difficulty inherent in dis

cussing equity with the perplexing problem of widely diver

gent and disparate authoritative references. While it demon

strates Lisle's catholic attitude toward authority in prece

dent, it all but prevents any fixed opiuion of his legal 

philosophy. Furthermore, it leaves the historian with a 

choice in discussing his authorities in the :rAbridgements": 

to consider each author individually and the equitable topics 

in which he was cited, or to prepare an artificial, topical 

approach, grouping each authority under general subject head

ings, wherein the majority of the references appear in the 

"Abridgements." The former method would produce an itemized 

list of authors and categories of equity, something iike a 

biographical dictionary. For that reason and because of the 

nature of equity, the topical approach seems to be of more 

value here. 
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Very general�y, Lisle's authorities fall into four 

categories in their relation to equity -- philosophical, 

historical, procedural, and substantive. Some of them, of 

course, appear in more than one capacity, just as Lisle used 

them differently. It is proper to begin a discussion of 

his legal authorities on the fundamental nature of equity 

with the Dialogues between the Doctor of Divinity and the 

Student of the common Law by Christopher St. Germain. St. 

Germain lived from 1460 to 1540, and his Dialogues was first 

published in English in 1532. The Dialo�es was the earliest 

of those works which showed the necessity of the Lord Chan

cellor's equitable jurisdiction for balancing the ambiguity 

of the conu:ion law. St. Germain's work provoked considerable 

discussion in the legal profession of the sixteenth century, 

and it possessed an amazing endurance, cited by nearly all 

legal authors from the sixteenth to the eighteenth century. 

Heavily influenced by the canon law training of its author, 

the Dialogues is primarily a work of philosophical nature, 

which establishes the necessity of conscience for augmenting 

the common law. The common law was unable to include the 

infinite variety of men's actions, but conscience, when 

applied in equity, insured justice in those cases excluded 

from the law. 2

In the :'Abridgements, " it was on this very topic of 

:'conscience 11 and the need for equity that Lisle relied upon 

St. Gennain. Even durir.g the Interregnum, common lawyers 

realized there were cases when a man did a wrong and the law 
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could not compel him to redress it. 3 A statement by Lisle 

that "Nat11.,..ell equity Lf.il stronger than any law" was sup

ported by entries from the Dialogues, chapters sixteen and 

seventeen. 4 In searching for a definition of "conscience," 

as well as the errors which may occur in decisions based on 

conscience, Lisle found the answer in St. Germain's dis

courses of chapters fifteen, nineteen, and twenty.S Never

theless, the common lawyers of the mid-seventeenth century 

had not come to the realization that law and equity could 

work as a unit, as is observed in Lisle's acceptance of St. 

Germain's dialogue on the six grounds of law, wherein equity 

was not to be found; equity was only suffered by the law as 

an unfortunate necessity. 6 On the specific topics of suits 

by infants and the setting aside of judgments at law, St. 

C�rmain also received Lisie's attention, for in suits by and 

against infants the questions of equity easily arose. 7 For 

setting aside judgments at law, Lisle struck upon St. Ger

main's statement that it would not be a violation of the rule 

of conscience for Chancery to refrain from that practice 

when prohibited by statute. a For the most part, Lisle used 

St. Germain on1.y for the philosophical questions of ncon

science" and the nature of equity. 

Anot-her authority from whom Lisle extracted entries on 

the philosophy of law was the great Sir Edward Coke, his 

Second and Fourth Institutes of the Laws of England, called 

1-1.agna Carta and .:llJ,risdictionzo£ Courts. Al.l Lisle's references 

to these two works came from the 1 642 edition of ��gna Carta 
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and the 1648 edition of Jurisdiction of Courts. 9 Lisle, of 

course, used other works of Coke's, but the First Institute 

on Littleton and the Reports did not l�nd themselves to the 

study of the fundamental principles of equity. In fact, none 

of Coke's writings can be described as truly philosophical, 

not in the sense that Sir Francis Bacon's are philosophical. 

Coke was always the practical advocate not the legal philoso

pher like Bacon. That is not to say Coke did not think, but 

that he thought in terms of the courtroom lawyer not the 

armchair philosopher. Furthermore, although Coke was not 

academically dishonest, he tended to use only those precedents 

which confirmed his prevailing legal and political opinions. 

An example was his reliance upon the spurious Mirror of Jus

tices. 10 However, even Bacon recognized the importance of 

Coke's writings, and Lisle's extensive use of them demon

str�tes again how completely they were accepted by lawyers of 

his day, including judges in equity. 

The equity judge and the common lawyer found in Coke's 

Magna Carta some pracfical advice on the nature of civil 

pleas, which could be useful in application to the equitable 

jurisdiction of Chancery. ll On the question, what is 11 justice," 

Lisle accepted Coke's definition that justice flows from the 

king, who is present in all his courts, all persons having 

recourse to him by right of justice there. wnen Lisle cited 

Coke's statement that justice was to be given "freely with-

out sale, fully without deniall, and speedily without delay," 

it was definitely applicable to the complaints and demands 

of the Interregnum for reform of law and equity. 12 It was 
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not unnatural that Lisle struck upon Coke's statement and 

used it for support in the 16S5 controversy over the Ordi

nance for Regulation of the Chancery. Coke's discussion of 

the statute dividing the King's Bench and Common Pleas 

brought out rhat their union produced many discontinuances, 

trouble for juries, char.ges to litigants, and delays of jus

tice. 13 These same deficiencies were extremely relevant for 

the Chancery of the Interregnum and were the very same de

ficiencies which the 1654 Ordinance attempted to correct. 

Of the three lords commissioners in 1655, only Lisle accepted 

the Ordinance for Regulation. 

In Coke�s Jurisdiction of Courts, Lisle found information 

pertinent to his own office in Chancery. He accepted Coke's 

exposition of the two jurisdictions of the Court of Chancery, 

that is, the jurisdiction in Latin proceedings, the Petty Bag, 14

and the jurisdiction in English proceedings, or the court of 

equity. 15 The form.er, wrote Coke, had statutory jurisdiction 

in certain cases, with trials cf fact held in the King's 

Bench; the latter was no court of record, its decisions bind-

ing only the person, not estat�a, or chattels. 

Further, Coke granted this court only three gener�l areas of 

causes: covin (fraud), accident, and br�ach of confidence. 16

Lisle must have given more than passing interest to Coke's 

report of Serjeant Robert Parning, made Lord Chancellor in 

15 Edward III, for Lisle reproduced the following: 

This man ./Parninp;/ knowing that he knew not the 
conunon law, could never well judge in equity (which is 
a just connection of law in some cases) did usualiy 
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sit in the Court of Common Pleas, (which Court is the 
lock and key of the Common Law) and heard matters in 
law there debated, and many times would argue himselfe, 
as in the report of 17 Edw. 3, it appears. 17

For the common law trained commissioners of the great 

seal, that statement gave great weight to their presence on 

the Chancery bench, especially for Lisle, who came there with 

relatively little experience in equity cases. That Lisle 

probably felt his lack of training for equity is corroborated 

by a reference in the "Abridgements" to Sir Christopher Hat

ton, who had no experience in Chancery but carried himself 

= ... l, , $l
i=iiii(.; ..

..
...... Lisle in defense of his own position could resort 

to Coke's statement that knowledge of the common law, which 

Lisle had, was necessary for presiding in Chancery, and tc 

Hatton's situation, where a lack of judicial experience was 

not a hindrance. The philosophical references to Coke were 

the hard practical philosophy of the pleader and not in the 

least similar to the entries made by Lisle from the writings 

of Coke's contemporary, Sir :rancis Bacon. 

Lisle had in his possession, Bacon's Advancement of 

Learning, edition of 1640, and the 1657 edition of William 

Rawley's Resuscitatio, a collection of Bacon's writings and 

speeches. 19 From the Resuscitatio, Lisle extracted much that 

was helpful in determining the nature of the office he held 

as a presiding officer of the Chancery as well as reminders 

for the conduct of judges in general. A good portion of his 

references to Bacon, taken from the Resuscitatio, were to 

Bacon's speech upon taking his place as Lord Keeper in 1617.20

Bacon intended this speech as a rapprochement for Chancery 
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and the common law courts. Their conflict had reached a 

climax with the decision by James I in Peacham's Case (161S), 

gi7ing equity an equal, if not superior, place with the law. 

Bacon had advised the King on maintaining the supremacy of 

equity at that time, and subsequently he became known as one 

of the important defenders of the prerogative courts. Lisle 

drew heavily on Bacon's speech, when he wrote of granting 

injunctions, hearing motions, staying causes under the great 

seal, avoiding delays and unnecessary charges, and contain

ing the jurisdiction of Chancery. All were still complaints 

against Chancery in Lisle's day. The clamor against easily 

obtained injunctions from Chancery to suitors at law was 

especially loud during the Interregnum. 

Although some of Lisle's references to the Resuscitatio 

were of a procedural nature, those to the Advancement of 

Learning were all of a philosophical nature, taken from 

Bacon's "Aphorisms" upon the law. One of these, on the "pre

possessed or preoccupied judge,"21 was aphorism seventeen of

Book VIII, Advancement of Learning. Bacon reminded judges 

that they could be influenced more than they realized by the 

first information which came to them from the plaintiff. To 

avoid prejudice a judge should hear nothing to the merit of 

the case until both parties appeared before him. 22 

admirable advice for a judge in equity. 

This �as 

The remainder of Lisle's referenc1�s to the Advancement 

of Learnir.£ were 

of �he Method of 

from. the a;::horis�s 

;Jnive=-sa.!. 

contained. :..n "A Specimen 

•us�;ce· o-
� '-- , .. , the :'ot:.ntains 

of Equity.:, It should be poi:-:.te� out that the ove:-whelmi�g 
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number of these references by Lisle concerned the citation 

of precedents. Bacon was concerned with cases omitted out 

of the law yet good in equity. In those cases it was neces

sary to apply precedent with caution and judgment without 

excluding reason. If the public good were enhanced by the 

use of precedent, then it was a valid application in equity. 23

Bacon especially mentioned cases wherein precedent was rarely 

used, that there precedent mus•i: � a't'.,:,lied cautiously, for 

example, history should not be applied as precedent in law. 

The rendering of history into law was frequently faulty and 

frustrated the true course of justice. The citation of pre

cedents for the substance of a case was novel in Lisle's 

Chancery, and he could have found no better authority than 

Bacon on the fundamental nature of precedents. In his "Abridge

ments," Lisle cited all Bacon's aphorisms on precedent, 

eleven to thirty-one.24 

On the necessity of courts of equity, Lisle referred to 

Bacon's aphorisms on the ability o-f "praetorian" courts to 

alleviate the rigor of the law and to fil1 the gaps in the 

colllI!lon law. In fifteen short statements on courts of equity, 

Bacon set forth the nature of "praetorian rr or summary courts 

and how the judges there should conduct themselves; Lisle 

used them alt. 25 For the nature of appeals, writs of error, 

and bills of review, Lisle relied upon Bacon's "Of the Insta

bility of Judgments rr in aphorisms ninety-four to ninety

seven.26 The principal points found there were: courts 

should never quarrel among themselves over jurisdiction to 

the detriment of the public good; the reversal of judgments 
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on appeal; writs of error and bills of review as difficult 

processes never undertaken ·without great cause. 27 Evidently 

the philosophical basis of Lisle's application of precedent 

in equity was in Bacon's writings. Moreover, Lisle's very 

use of Bacon at all says much for his impartiality as a law

yer and judge. He was able to rely upon both Coke and Bacon 

for certain aspects of equity, at a time when all that Bacon 

stood for as a statesman of Stuart England was completely 

discredited. Lisle was not so narrow-minded that he refused 

the use of Bacon's ideas on law where they were most benefi

cial. 

There remain two minor references of Lisle's on topics 

of a philosophical. nature. These were ·�villiam West• s �

boleoS!:raphy and Michael Hawke 's Grounds of the Laws of England. 

William rlest was an attorney of the Inner Templ.e, whose work, 

Symboleography, first published in 1590; was a collection of 

precedents on many instruments used at. law and equity. Ho�\·

ever, it also gave information on the nature of the law and 

equity when it applied to the instruments themselves. Lisle 

used the edition of 1632, which was derived from the 1594 

edition but with precedents from equity and a discussion of 

that jurisdiction. 28 In the introductory section of part 

two of the Symboleography, �-lest explained the nature of equity, 

and its authority as a court of conscience. 29 wbile Lisle 

cited West for problems more properly p�aced under Chancery 

procedure, there was one reference which was philosophical. 

From the views of Coke on judges in law and equity and 

the addition of West's views on this subject, we can see that 
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Lisle fully accepted the idea that a judge in equity must 

understand the common law. 30 When writing of the duties of 

judges spiritual and temporal, West set down principles for 

their direction. Spiritual judges were bound to take notice 

of the common law rules on inheritance and judge them accord

ing to temporal laws. Temporal judges were bound in con

science to take notice of the canon law when they judged in 

spiritual matters. Such as course was necessary, wrote west, 

to avoid the inconvenience which arose from contrary judgments 

in different courts. 31 A case in point was an heir, assigned 

his father's goods before death, was considered heir in com

mon law and in equity, but not necessarily in canon law. 32

Lisle was obviously struck with the idea that an equity judge 

must be thoroughly versed in the common law to fulfill his 

obligations in equity. To ensure adherence to the maxim, 

eguitas sequitur le�em (equity follows the law), an equity 

judge found it absolutely necessary to understand the law. 

When presiding officers of the Chancery completely accepted 

that maxim, one more obstacle was overcome in the fusion of 

law and equity. 

Michael Hawke, � �arrister of the ¥..iddle Temple, was a 

contemporary of Lisle's. He is remembered primarily for his 

defense of the kingship for Cromwell, but Hawke also wrote 

Grounds of the Lawes of En�land (1657). B..awke declared that 

he devoted twenty years to the study of the laws of England 

and that he took much inspiration from the writings of Coke 

and Sir John Doderidge, a judge of the Common Pleas. 33 That 

Lisle cited Hawke at all is important. Hawke was a vocif-
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erous supporter of Cromweil's kingship, a move which listed 

Lisle among its adherents. 34 As Lisle and Hawke were contem

poraries and both of the Middle Temple, they probably knew 

each other. Because Hawke's work was both contemporary and 

little noticed among lawyers, personal collaboration could 

account for Lisle's use of his Grounds. Lisle's one reference 

to Hawke was from the discourse on eguitas verborum (equity 

of words). wnen the words of the law provide one thing, all 

other things in like kind are provided for by those words. 

This, wrote Hawke, applied to the words of a statute as well; 

they enact all things of a like nature. 35 Lisle's failure 

to make more use of the Grounds suggests that it enjoyed 

little standing among lawyers of the Interregnum. 

Some entries made by Lisle in the "Abridgements" were 

historical, either because the author was an historian or 

because Lisle used an historical incident from legal author. 

Lisle never, in the "Abridgements, 11 made use of history or 

historians for precedents in equity. In this he £ollowed 

the advice of Bacon that history is a poor source of prece

dent in law because the vagaries of historians color it with 

their inaccuracies and biases= 

Historian's works cited in the "Abridgements:, were used 

primarily to compile information on the office of Lord Chan

cellor and Lord Keeper. All the entries, but one, from John 

Rushworth's Historicai Collections, volume one, pertain to 

the Lord Chancellor or the judges. 36 Lisle could use on1y 

the first volume of Rushworth' s work as that volume alone 
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had appeared by 16S9 , when Lisle began his "Abridgements." 

Some entries from Rushwortn are single item entries. One 

concerned a writ under the great seal summoning a peer to 

Parliament, which conflicted with a letter from the Lord 

Keeper Coventry to the contrary. 37 Lisle entered Rushworth's 

account of Bacon's impeachment and trial for corruption under 

proceedings against the Chancellor, Keeper, or Commissioner. 38

The judges' alterations of legal oaths� the judges' refusal 

to hear counsel; commissions for sequestrations, and judges• 

commissions on the death of the sovereign were examples of 

other entries from Rushworth. 39

There were also several entries taken from Rushworth on 

the office of Chancellor. All these were from speeches de

livered by Lord Keeper Coventry during the Parliaments of 

1625, 1626, and 1628. The speeches of past Chancellors and 

Keepers we�e important to Lisle, for they dealt with grie

vances presented to James I in 162S, the selection of Sir 

John Finch as Speaker in 1625 and 1627, and the explanation 

of crown policies in 1626. 40 That Lisle gave so extensive 

coverage to Coventry's speeches as well as Ea�on's published 

in the Resuscitatio (1657), indicates he was much concerned 

with the conduct of the Chancellor as the sovereign's repre

sentative in Parliament. When the "Lords House" was recon

stituted under the Protectorate, the lords commissioners of 

the great seal delivered Cromwe1i•s fee1ings to the House. 

Lisle used �illiam Camden's History of the Reign of 

Elizabeth, 41 edition of 1630 , as he had Rushworth. He gave 

reference to the historical situation on the border of Scot-
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land and England, where a Scot must witness against a Scot 

and an Englishman against an Englishman for there to be good 

proof. 42 For the creation of commissioners of the great 

seal and special commissions under royal patent for state 

trials, Lisle found similar incidents in Camden. 43 These 

entries have special significance for the Interregnum when 

the great seal was in commission and high courts of justice 

were established to conduct state trials under commissions 

from Parliament and Protector. 

One reference to Camden is particularly interesting as 

it applies to Lisle. The appointment of Sir Christopher Hat

ton as Lord Chancellor·by Elizabeth angered many of the 

judges and lawyers of the time for it was thought Hatton, 

having no experience and no legal training, was unfit for the 

office. Camden reported, however, "• • •  bore hee the pl.ace 

with greatest state of all that ever we saw, and what was 

lacking in him in knowledge of the law, hee laboured to sup

ply by equity and justice.rr44 Hatton's exemplary execution 

of the officn no doubt gave Lisle great personal satisfac

tion when his detractors accused him of incompetence. In 

confirmation of Lisie•s interest in Hatton, we find .,,.,.,_ .....
1-.LLCL I,. 

Lisle entered another version of his appointment in his only 

reference to ·:..Jilliam Goulds borough's Reoorts, edition of 

1652. 45 

Two of the authorities considered above are purely his

torical and one is a legal reporter. There is yet another 

of thP. leg2l reporters from whom Lisle entered historical 

notes. Sir George 8roke's Reoorts was an important authority 
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for Lisle, and he used Croke extensively in citing substan

tive cases from Chancery and other courts. 46 However, from 

the Reports, Lisle obtained useful, historical information 

on the judicial personalities of the reigns of James I and 

Charles I, while Croke was a justice of the Common Pleas 

(1622-1628). 47 Croke was not an historian, but as Professor 

Holdsworth noted, it was the mark of the reporters of the 

late sixtaenth and early seventeenth centuries to include 

incidents from the lives of the legal profession. 48

Under "Judges" and "Serjeants" Lisle reported incidents 

from Croke to form the bulk of those entries. In determining 

that one must be sworn a serjeant at law before he is sworn 

as a judge, Lisle referred to Croke's account of Sir Nicholas 

Hyde and Sir Thomas &ichardson, neither of whom was a ser

jeant, but received the order of the coif shortly before a 

seat on the bench. 49 More exam.oles of this formality were 

included under the section for :.serjeants at Law. rr Sir 

F�nry Yelverton's writ for justice of Common Pleas was altered 

to date it after the serjeant ceremony. SO Sir James Weston 

and Sir Robert Heath were sworn serjeants merely to allow 

them to sit on the bench. 51 Lisle also entered other inci

dents, such as the intricacies of the serjeants' ceremony of 

swearing, the privilege of serjeants, and their aids in court. 52

Questions of the feasting and attendance on a judge when he 

had only been moved from one court to another and the de�er

l!lination of the beginning of a term when it fell on a special 

feast�_day,. Lisle ans�ered from Croke. 
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The death of Cromwell in 1658 presented the judges with 

the tmique problem of how to proceed in their courts when 

their writs of office depended solely on the Protector. 

Examples from Croke proved beneficial in deciding the course 

they took. When Elizabeth died, all actions for the queen 

personally, or under a statute, or for a crime were discon

tinued sine die, but they remained on the record and the new 

monarch could proceed de novo. The informations stood; the 

proceedings stayed. 54 New writs for offices must be issued 

when the supreme magistrate dies. 55 The creation of the Pro

tectorate form of government presented an analogous situation 

on the offices of the judges and the judicial process when 

the sovereign authority died. Lisle devoted some attention 

to the solution of it by examining historical incidents and 

the decisions in those cases. �or such historical aid, Lisle 

turned to Croke and Rushworth. 

Lisle applied historical information and legal philoso

phy only to specific questions. For the peculiar problems 

of the Interregnum, he looked to history for aid in solu

tions co�sistent with tradition. He did not, as Coke had, 

rely upon histo�y as a crutch to be used as one would have 

it. Perhaps Lisle received inspiration from Bacon, who cau

tioned against such use of history in law. Lisle used his

tory only to find analogous situations in areas related to 

the law and the Chancery. 

Procedural reference was another purpose for Lisle's 

legal authorities. He cited two of these often and exclusive

ly on procedural points. The first considered here was a 
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treatise by William Hudson on the Court of Star Chamber.S6

Hudson was a lawyer of the ·early seventeenth century. and 

practiced primarily before the Star Chamber from 1605 to 

1635, when he died. He supported the royal prerogative and 

openly worked against John Eliot and i:lilliam Prynne for their 

activities in the 1629 Parliament. Hudson's treatise is one 

of the few works existing on the Star Chamber and is essen

tially sound although somewhat colored by his obvious bias 

in favor of the court. 57 

Hudson's treatise remained unpublished until it appeared 

in Francis Hargrave•s Collectanea Juridica (1791); however, 

it did circulate in manuscript form among the legal profes

sion. SB It is doubtful that lawyers of Lisle's time knew the 

authorship of the manuscript because Lisle gave none in the 

"Abridgements," referring to the work only as ncamera Stellata." 

Many copies of the treatise exist, but none of th�m corre-

spond to folio nu..�bers of that one used by Lisle, suggesting 

that he had his own copy, which has not survi��d� Lisle's 

use of only the title and not the author, yet not prefixing 

the tenn rrmon booke" l.ends credence to the theory developed 

earlier that those entitled "mon booke" were Lisle's own com

positions, not borrowed manuscripts. 

It is interesting that Lisle should rely upon the proce-

dure of fer procedure in Chancery. 

That the procedure of the two prerogative courts was not 

dissimilar, is true, but the Star Chamber embodied the essence 

of Stuart pr��ogative government. For one of the staunchest 

Commonwealth men to realize the worth of a treatise on Star 
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Chamber and to apply it in Chancery speaks well for Lisle's 

impartiality. Indeed, Lisle was correct in assuming that 

��ch of Star Chamber criminal procedure could be utilized 

in Chancery civil pro,cedure. It is al.so worth noting that 

Lisle regarded "Camera Stell.ata" highly because under many 

topics of equity, it was the first work to which h� turned. 

Professor Holdsworth has pointed out the influence of proce

dure in Star Chamber which affected the other courts, 59 a�d 

Lisle's use of Hudson's work confirms tti.at thesis. 

The procedure of the two courts was closely related, one 

in the criminal law, the other in the civil. Just how closely 

they were related is plainly visible in Lisle's extensive 

application to procedure in Chancery of Hudson's treatise 

on procedure in Star Chamber. It is not necessary to record 

all the aspects of Chancery procedure in which Lisle applied 

Hudson's work. A few examples will suffice to illustTate the 

point. Hudson wrote of the "course of the court" (Star Cham

ber) and the citation of precedents as of binding force in 

law, and Lisle, on this point, chose Hudson as the primary 

authority.60 The rules and the course of the court, wrote

Hudson, were erected by wise men over a long period of time. 

They were neces:;ary for they aided the judge in refuting 

those who would proceed in an inflammatory or irregular man-

ner. 

Yet if it shall appeare that the generall course of 
the court will be mischievous in some one case, he 
hath power to a.l ter the us·..i.cll fo=-me in that parti
cular case, for otherwise by the subtiety of mens 
inventions common course overcome good order. But this 
must be donne upon mightv �onsiderations rarely and in 
open court.61
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On the citation of precedents, Hudson wrote, "Presidents 

doe not rule law, but law is to rule presidents. But where 

presidents are soe many as they amount to the course of a 

court that makes a law."62 These statements poignantly 

reflect the position on precedent reached by Chancery in the 

1650's, and the position Star Chamber would have assumed had 

it survived. If it was the procedure of the Star Chamber in 

1635, it was no less that of the Chancery in 1650. The adop

tion of this very principle, later publicly acknowledged by 

Lord Chancellor Nottingham, ensured that equity would be a 

separate set of rules, parallel to, but remaining outside the 

counnon law. 

In beginning an action in Chancery there were striking 

similarities to that in Star Chamber. One procedure, bitterly 

complained of during the Interregnum, was the Chancery prac

tice of issuing a subpoena ad resnondendum to th2 defendant 

before the plaintiff filed his bill of complaint. Lord 

Chancellor Ellesmere had ordered the practice stopped, but 

Hudson explained that many inconveniences led to a repeal of 

the order a.:.,d a return to the former practice so long as the 

bill had been filed before the return of the subpoena= 63

Lisle found in Hudson, the rules proposed by Sir Nicholas 

Bacon for the submission of plaintiffs' bills; they applied 

equally to Star Chamber and Chancery. In both courts the 

i�itial action was a form of complaint for redress of a 

wrong, be it criminal or civi1. 64 One o-f Bacon's rul.es, 

reported by Hudson, which demanded that bills be no longer 

than fifteen pages, attracted Lisle's interest. 65
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For the defendant's answer the procedure was identical 

for the two courts. The defendant was allowed eight days to 

make answer or partial answer, plea or demurrer. For scan

dalous answers, the defendant's counsel was equally responsi

ble in the eyes of the court and both were punished. 66 The 

development of different pleas .in lieu of an answer was one 

of the innovations of the seventeenth century when Chancery 

began to develop a whole set of pleading rules nearly as com

plicated and binding as those in common law. 07 Hudson defined 

some of these pleas, and Lisle included them in the uAbridge

ment. rr One of the most :frequent pleas was to the jurisdic

tion of the court. This plea was an attempt to remove the 

case to another court of equity, such as the Cinque Ports, 

Duchy Court, or the Stannaries. 68 Lisle added that in Chan

cery the cause was then suspended until the court ruled on 

the plea; one standing in contempt could not enter such a 

plea o69

A plea to the charge was entered if the defendant ad

mitted the plaintiff's charge but alleged a matter pending 

in another court and could not answer. 70 Pleas to the dis

ability of the person were a co�venient way of avoiding a 

suit in Star Chamber and Chancery. One convicted of a felony, 

or under excommunication, was denied the plea in disability 

as a means of stopping justice, wrote Hudson, and the court 

at its discretion overruled the plea if the authority had 

been obtained by practice to avoid suit. 71 The Chancery of 

the !nterregnUI!l had developed_a set procedure for opening 

suits and much of it was equivalc'"?.1-: tc that of the Star Cham-



190 

ber. The above examples from Hudson's treatise on Star Cham

ber show that the abolition of that court did not end its 

influence on the procedure of the remaining prerogative 

court. 

Another procedural reference, which Lisle frequently 

cited, was the Orders of the Commissioners of the Great Seal 

(1649).72 These orders and rules for Chancery were written

by Bulstrode Whitelocke and Richard Keble, �wo of the lords 

commissioners in 1649; Lisle was the third. It is odd that 

Lisle's name does not appear as one of the authors as he could 

hardly have been ignored. Ho�ever, it is known that Lisle 

was extremely ill in the summer and autumn of 1649, which may 

account for the omission cf his name. 73 The edition in the 

Thomason Tracts of the British Museum bears the date "Novem

ber 1649," which lends credence to this assumption. 74 The 

Orders is a collection of rules used in the past by the Lord 

Cr�ncellors and Lord Keepers with some additions and altera

tions. Therefore, they were certainly not revolutionary or 

designed to implement wholesale reforms in Chancery proce

dure. That they did not alleviate the entrenched inequities 

of Chancery was evieenced in the co�tinued attacks on Chan

cery from 1649 to 1654. The Orders was an authority for Lisle 

on such topics as bills, answers, and subpoenas. 75 There 

were also sever�l references on injunctions, 76 a i::iajor subject 

of complaint against the Interregnum Chancery, and several 

on the examination of witnesses. 77

Some references to Bacon's works may be considered pro

cedural. Bacon was interested in reform of law and equity. 
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method to Chancery procedure. His writings on precedents, 78

and on procedures in appeals and reviews, 79 in the Advance

ment of Learning were duly recognized by Lisle. Bacon's 

speech in 1617 when taking his seat in Chancery likewise con

tained many procedural dicta for Chancery with which Lisle 

was familiar. At that time Bacon spoke of the procedure for 

hearing motions, rules for injunctions, the conduct of the 

Lord Keeper, and for avoiding delays and unnecessary charges, 80

all of which Lisle incorporated into his "Abridgements" as 

useful reminders.Bl 

There are three other authorities which Lisle used in 

essentially a procedural context although they would normal-

ly be considered common law reporters. william. West's�

boleogr�ohy, mentioned earlier, was in great part a collection 

of forms and commissions for pleading in the courts.82 Those 

forms of pleading cited by Lis1e were on wastes, meets and 

bounds, titles to land in Ireland, and policies and assurances.83

Fitzherbert' s Natura Brevi:um was -used in much the same man-

ner, as a reference for forms of writs for particular plead

ings. 84 One of these was the writ for the security of the 

peace in the nature of a sunolicavit out of the Chancery, 85

to which Lisle added the modern Chancery attitude on the sm-
-

Dlicavit from the 1654 case of �..r. Bacon of Grays Inn. 86

He also used Fitzherbert's method of proceeding in suits of 

Right Patent in relation to the jurisdiction of the Cinque 

Port�.87 
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The Second Report of Edward B-�lstrode, published in 

1658, was another procedural reference found in the "Abridge

ments." Bulstrode was chief justice of the North Wales ci'I'

cuit and a relative of Bu1strode Whi te1ock.e. Pis Reports 

cover the period 1610 to 1627. 88 From Bulstrode, Lisle took 

procedural references on audita guerela, injrmctions, and 

administrations. 89 The references to West, Fitzherbert, and 

Bulstrode were infrequent and formed only a small portion of 

Lisle's authorities. Lisle's most important procedural 

references were william Hudson, the Orders of the Commissioners, 

and Bacon. He used these three authorities extensively and 

they form the bulk of procedural references in the "AA.bridge

ments." 

There is a natural tripartite division among Lisle 1 s 

substantive authorities. There are the reporters of the 

sixteenth century upon whom Lisle relied in a limited way, 

and in specific aspects of equity recognized as Chancery 

jurisdiction. These areas of equitable jurisdiction are the 

ones historically associated with equity, fraudulent gifts 

and uses, collusion or covin, lunacy, and infants. The 

second group is composed of seventeenth century common law 

reporters, such as Coke, Sir Henry Hobart, and �-lilliam Shep

pard; they are extensively used by Lisle. One obvious rea

son for Lisle 1 s interest in the latter set of reporters is 

that they also reported a few cases decided in Chancery. 

There were also points in their common law cases which he 

applied to equity. Only one of the substantive references 

was a work devoted to Chancery, \-lilliam Tot hill. 1 s Transac-
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tions of the High Court of Chancery. published in 1649; 

indeed, this work was realiy the first on Chancery cases. 

However, the anonymous works, Practice of the High Court of 

Chancery and Choyce Cases in Chancery. are considered with 

Tothill's work as substantive references from works on the 

Chancery. 

The first group is represented by the Reports of Sir 

James Dyer, the Abridgement of Sir Robert Brooke, and Thomas 

Ashe's Table to Coke's Reports. Dyer was a judge of the Com

mom Pleas in the late sixteenth century, and his Reoorts are 

generally regarded as the best of the old reports although 

they were not intended for publication. 90 Sir Robert Brooke 

was a lawyer and chief justice of the King's Bench of the 

early and mid-sixteenth century. He was known as one of the 

most learned judges of his century, and his La Graunde 

Abridgement was published after his death. 91 Thomas Ashe was 

not a sixteenth century reporter, but Lisle's application of 

his work places him more with Dyer and Brooke than with the 

seventeenth century reporters. Ashe was a compiler of 

�bstracts and digests of the legal authorities and published 

several between 1600 and 1625. 92 One of these digests was 

P�he's Table to Coke's Reports. 93

The topics of equity referred to by Lisle from these 

three sources were those well within the common lawyer's 

view of equitable jurisdiction. In the sixteenth and early 

seventeenth centuries there was a recognized equitabie juris

diction and the com.�on law reporters sometimes reported cases 
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which arose under that jurisdiction. From Dyer, Lisle cited 

cases concerning infants and procheine amy, 94 fraudulent 

uses and covin, 95 and the equitable remedy of "discovery."95 

From Brooke, there are substantive entries on fraudulent 

uses and gifts, 97 gardien and procheine amy, 98 and lunacy.99

As Ashe's Table contained only brief comment on Coke's cases, 

Lisle gave only a few entries to his work. The three sub

jects cited were fraudulent gifts, 100 procheine am.y, 101 and 

disclaimer for an infant. 102 Although these three reporters 

do not form a very important part of Lisle's substantive 

references, they do show that he was willing to delve into 

precedents of the preceding century for support in equity 

cases of the mid-seventeenth century. 

The second set of substantive authorities were more 

contemporary with Lisle. Lisle may have even known Coke, 

Hobart, and Croke; Sheppard was editing and publishing works 

during Lisle's own career. From these authors, Lisle made 

references not only to the old accepted areas of equity, but 

also to cases from the expanding jurisdiction of Chancery 

in the early seventeenth century. The deve1opment of the 

equitable rules cf trusts, and the related ca�es of marriage 

settlements and legacies, the administrative machinery for 

supervising these new developments, the expansion of specific 

relief and tempering the rigidity of the law were all, if 

not new to equity, at least active jurisdictions after 

Chancery's victory over the common law in 1616.103

Although Lisle used all of Coke's works in print by the 

l650's, he was dependent on three books of the Institutes. 
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This dependence was not extended to Coke's Reports. The 

reason is apparent considering the nature of those cases 

Lisle examined in the Reports. Lisle reported fully 'l'wynn.e 1 s 

�, from the Third Report of Coke. 104 Twynne's Case was 

an action in the Star Chamber in 1602, which involved a 

fraudulent conveyance to deceive the purchaser. Gooche's 

� in Coke's Fifth Report was another which dealt with 

the problem of fraudulent conveyances decided in the King's 

Bench in 1591. 105 Two cases reported from Coke's Sixth 

Report were similar actions. 106 From the Nineth Report 

there were cases on the special verdicts of juries, 107 and 

on the testimony of witnesses.108 From the Tenth and 

Eleventh Reports Lisle referred to cases on accounts, 199 and 

writs of error as they resemble bills of review, 110 but there 

was also a case involving a fraudulent conveyance. 111 The 

above cases represent the totality of Lisle's reliance upon 

Coke's RePorts. The b�lk of these applied to one area of 

equitable jurisdiction, fraudulent gifts and conveyances. 

It is not surprising that Lisle was unable to utilize Coke's 

Reports to any extent in Chancery, for Coke reported only a 

very few equity cases, 112 and he held a very restrictive 

view of the equitable jurisdiction of Chancery. The references 

Lisle gave to the Reports were to the accepted equity juris

diction, which even Coke would not refute. 

By far the mos� important use Lisle made of Coke was 

from the First. Second. and Fourth Institutes. In the First 

Institute, or Commentary upon Littleton's Tenures, 113 Lisle 
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made an exhaustive search for precedents for use in equity, 

especially for the relationship between equitable jurisdic

tion and several acts of Parliament. The significant aspect 

of Coke's Littleton for L::_sle 's "Abridgements" was the deter

mination of when and where equity acted outside the laws of 

Parliament and how they restricted the application of equity 

to the land law. 114 There were other entries from the First 

Institute but they were limited to such topics as infants 

and procheine amy. 

Coke's Second Institute or Mas;rna Carta is a disquisi

tion on the public law of England and the statutes. 115 In 

Coke's Magna Carta, Lisle found a wealth of definition and 

explanation for questions which arose in equity jurisdiction. 

Lisle entered Coke's expla�.ations on the issuing of writs, 

subpoenas, and stat3tes and recognizances. 116 Rules on the 

behavior of judges and their duties, 117 descriptions of pub

lic offices, legal responsibilities and special persons 

before the law were all gleaned from Ya�na Carta. 118 Lisle 

made use of Coke t s explanations of such topics as forfeitur�s, 

privilege, wills and testaments, protections under the great 

seal, trials, fees, use money, expositions, interrogatories, 

and procl&llations. 119

The Fourth Institute or Jurisdiction of Courts is an 

elaborate account of all the courts of England and the types 

of cases which fell within each jurisdiction. 120 It is, of 

course, colored with Coke's opinions on the constitutional 

controversies of the early seventeenth century. Lisle em-
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ployed the Fourth Institute to elucidate the relationship 

between Chancery and other'jurisdictions of England� It is 

important that Lisle did not make use of Coke's controversial 

descriptions of conflict between Chancery and the courts of 

common law. Rather, he concentrated on the minor jurisdic

tions which claimed to dispense equity. Among these were the 

Court of Requests, the Cinque Ports, Commissions of Delegates, 

the Admiralty Court, and the Lord ¥.iayor's Court of London. 121

Lisle also accepted Coke's descriptions of the two jurisdic

tions of Chancery, ordinary and equitable. 122 

Lisle's relianc2 upon Coke shows c definite capability 

to discern what could be accepted in Coke and what had to 

be rejected. The sparing use of the Reports indicates that 

there was little to be found there which was applicable to 

Chancery. In the Institutes, Lisle made use of those sec

tions which were beyond reproach and uncolored with Coke's 

prejudice against Chancery. The statutes on equity found in 

Coke's Littleton were not subject to controversy& Or..e could 

not expect that a Chancery judge would give support to Coke's 

criticisms of equitable jurisdiction in Y.iagna Carta and 

Jurisdiction of Courts. Nevertheless, Lisle found in the 

Institutes much that was beneficial for a judge in Chancery. 

The Reports of Sir George Croke was one of Lisle's 

important substantive authorities. Croke's Reoorts covered 

cases over a period of sixty years (1582-1641), including 

both precedents and his own cases. Some of the reported 

cases we-re brief, but when Croke reported a case fully, it 

was very authoritative, especially those from the reigns 
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of James I and Charles 1. 123 Croke was on the bench of 

the Common Pleas from 1625.to 1628, and the King's Bench 

from 1628 to 1640� where he demonstrated his independence 

in ruling against the government in the Ship Money Case. 124

A primary reasun for Lisle's extensive use of Croke's Reports 

is tha� Croke reported some equity cases. 125

The reporting of Chancery cases by the common law r�

porters of the early seventeenth century made it possible 

for the Chancery of the Interregnum to make at least a 

limited use of precedent before collections of equity cases 

appeared in the 16S0's. In Croke, Lisle found cases on 

scire facias, 126 appeals to Chancery from commissioners for

charitable uses, 127 trusts,128 revocations,129 Chancery 

jurisdiction, 130 and answers.131

Another important aspect of Croke's Renorts for the 

developm.ent of equity in the seventeenth century was the 

great number of cases cited by Lisle from Croke on the new 

� ·t areas o� equi y. There were cases which dealt with family 

law, such as baron and feme, feme covert, alimony, feme sole, 

and dower. 132 Other areas into which Chancery had begun to 

insinuate its jurisdiction were legacies, wills and testa

ments, 133 and bankruptcy,134 all of which required an ex

panded doctrine of administrative law for execution. 135

These examples demonstrate that the complexities of modern 

life led to new opportunities for the Lord Chancel1or to ex

tend the influence of equity at the expense of the less 

adaptable common law. 
' . .
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Lisle employed the Reports of Sir Henry Hobart as he

had those of Croke. 136 Hobart's Reports carry the added 

interest that the author was Lisle's first father-in-law 

although Hobart had died before his daughter and Lisle were 

married. It is doubtful that Lisle ever knew Sir Henry well, 

but probably the two families were acquainted, the Hobarts 

in Sussex and the Lisles in Hampshire. Hobart had a long 

and successful career in the law; he was made a knight and 

serjeant at law in 1603, attorney to the Court of W�rds in 

1606, attorney general in 1607, and Lord Chief Justice of 

the Common Pleas in 1614, where he sat until his death in 

1625. 137 Hobart's career paralleled those of Coke and Bacon, 

with Hobart filling the positions held by Coke as the latter 

moved up the chain of legal offices. He was respected by 

Coke and was generally regarded as a learned and prudent 

judge. The Renorts were first published by an anonymous and 

careless editor several years after Hobart's death.138 In

addition to this first 1641 edition, the Reoorts were sub

sequently revised and edited by Lord Nottingham in the 1670's. 

It has been overlooked by most historians that there was an 

also anonymous. 1 39 This was the edition. used by Lisle. It

is just possible, although no corroboration has met with suc

cess, that Lisle was the anonymous editor of the 1641 and/or 

the 1658 editions of the ReDorts. Hobart's papers might 

easily have passed to Lisle when he married Elizabeth Hobart, 

the more so as he was a lawyer himself and Hobart was dead. 



200 

The marginal notes of the 1658 edition contain some matters 

after Hobart's death, whicn must have been added by the 

editor. Lisle used these marginal notes liberally. However, 

Lisle's editorship is not as yet conclusively demonstrated. 

The Reoorts have been regarded as an excellent work 

and contained cases from King's Bench, Common Pleas, and 

Star Chamber from 1603 to 1625.140 It was the cases from 

Star Chamber to which Lisle devoted the most attention. 

After stating the pertinent aspects of the case from Hobart, 

Lisle, in nearly every instance, gave its application for 

equity in Chancery. In one entry it would seem that Lisle 

had additional information, for he inserts a statement that 

did not occur in Hobart's recounting of the case .. 141 The 

aumerous notes which Lisle added to Hobart's Reoorts con

firms the idea expressed earlier that Lisle adapted the 

reports of the common law reporters to his use in Chancery. 

In extracting those principles from the common law reports 

applicable to the equitable jurisdiction of Chancery, Lisle 

obtained the necessary precedents for altering the structure 

of equity decisicns. 

William Sheppard's Abridgements, called Eoitome of �11 

the Laws of England, published in 1656, had a greater signif

icance for Lisle's work than any other source of substan

tive law.142 It is the first work of its kind; an abridge

ment based upon scientifically constructed treatises on the 

various branches of the law, arranged alphabetically� 

Although the Epitome was not an excellent piece of work, it 

was the beginning of a new trend in works on the law, which 
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culminated in the legal encyclopedias of the eighteenth and 

nineteenth ccnturies. 143 Sheppard wrote many legal works

and was active in �ringing order to the collections of prece

dents for special areas of the law. Some of his efforts were 

reform oriented and solicited by leaders cf the Commonwealth 

to support their reform efforts. 144 The political views of 

Sheppard and Lisle show a mutual affinity, and· they were un

doubtedly acquainted. 

Lisle's "Abridgements" exhibit a certain similarity to 

Sheppard's Epitome, except for the alphabetical arrangement. 

As explained earlier, Lisle compiled cases under definite 

topical headings. The old methoa of abridging by listing 

each case alphabetically produced a heterogeneous mass of 

unrelated cases, which was highly unsatisfactory. The new 

type of abridgement was like that found in Lisle's "Abridge

ments," Sheppard's Epitome, and the Abridgements of Sir 

Henry Rolle and Sir Y.iatthew Hale. Lawyers as early as the 

sixteenth century and even Sir Francis Bacon had recognized 

the difficulty of the old abridgements and had su�gested 

the new approach. 14S As Lisle knew both Sheppard and Rolle, 

he was undoubtedly familiar with their ideas. 

Another source for Lisle's ''Abridgements" was a group 

of treatises on the Chant.:ery. The first of these was \lilliam 

Tothill's Transactions of the High Court of Chancery. pub

lished in 1649.146 Tothill had been one of the Six Clerks

in Chancery, and his Transactions were published after his 

death by Sir Robert Roi.borne. The Transactions is really 

ncthing more than an alphabetical index of cases taken =rom 
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the Reg;i.ster's Entry Books in Chancery. 147 Lisle gave only 

two references to the Transactions, on waste and practice, 148

indicating that Tothill•s work was not very useful except as 

an index to precedents. However, it was the first of a series 

of books on the Chancery which b.:!:gan to appear in the 1650's. 

There quickly followed other works, such as Practice of the 

High Court of Chancery Unfolded ( 1652), Choyce Cases in Ghan

� (1652), and Proceedings of the High Court of Chancery 

(1652), all of which Lisle used. The Interregnum was the 

beginning for the publication of works on the Chancery and 

equity cases. If these publications appeared there must have 

been a need for them. Equity had emtered a new period in its 

development when precedent became a major influence in the 

decisions of the Chancery. 

Lisle's "Abridgements" was at once representative of the 

necessi�y for collections of equity cases for precedent and 

of contemporary thought on the construction of abridgements 

along the lines of the works of Rolle, Sheppard, and Hale. 

It was a combination of the new depart,�re in legal literature 

together with one in th� development of equitable principles, 

a symbol of the new system of legal education of the seven

teenth century spoken of by Sir �..atthew Hale.149 

,..,,....,... .. ..,,._ 
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PART III 

THE COURT OF CHANCERY AND TP£ DEVZLOPMENT OF 

EQUITY DURING THE INTERREGNUM 



INTRODUCTION 

With Lis1�'s career and reputation as a legal authority 

established through his "Abridgements," an examination of 

the Court of Chancery during the Interregnum is in order. 

Part III will attempt to elucidate the structure of Chan

cery as a court of equity and the activities of its chief 

officers on such problems as corruption and reform. The 

most important development in equity for the Interregnum, 

the recognition of substantive precedent as a basis for 

decisions, is 2xamined in detail. 

The Interregnum and the ch�nges it brought in the 

Chancery bench, together with the demands of counsel and 

litigants for predictability in equity cases, determined 

the course of equity in its reliance upon precedent. This 

development was a momentous one for equity, for it ensured 

the continued existence of a body of legal principles, 

in the mode of the common law, but administered in a 

separate court. It had its detrimental effects too, on 

efficiency in law, for the fusion of law and equity in 

England required over two centuries and a sweeping series 

of reform acts to rectify what had begun in the years 

1640 to 1660. 

212 



CHAPTER VII 

THE LORDS COMMISSIONERS 

The primary function of the office of Lord Cotmnis

sioner of the Great Seal was the disposition of equity in 

the Court of Chancery. The eighteenth c�nt-w.·y historian, 

John Oldmixon, wrote that there were no record s to which one 

could turn for a review of the activities of the lords com

missioners during the Interregnu�� l This statement was un

doubtedly true in Oldmixon's time, even in Lord Campbeli's, 

but the cataloguing of the public records in the nineteenth 

century and the discovery of such manusc ript sources as Lisle's 

"Abridgements" provide the necessary resources fer an account 

cf the Chancery's administration of its equitable jurisdic

tion. 

Parliament's control over the Court of Chancery began 

in 1642 when Lord Keeper Littleton fled to York, taking the 

great seal with him. The immediate consternation of Parlia

ment after the defection of Littleton was comp·ounded by their 

fear of the severe penalties one could suffer for counter

feiting the great seal. The result in Parliament was a reti

cence for stri..�ing a new great seal for their own use. They 

waited until May 1643 to make that boid move. Before �..ay 

1643, Parliament conducted its business by means of resolu-
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tions, but fur their acts co have the weight of law they 

had to be transformed by the application of the great seal. 

The Commons resolved, 20 May 1643, that a new great seal 

should be struck for the use of Parliament. 2 The Lords 

balked at treason �nd would not give their consent. 3 There

upon the Commons ordered the striking of a great seal not

withstanding the Lords' refusal, 4 July 1643. 4 The Commons 

would act and secure their lordships' agreement later; the 

seal was engraved 28 September 1643. 5

The following month, the Commons sought to induce the 

Lords' acceptance of the seal by setting forth their reasons 

for a new seal. The most weighty argument for the Lords was 

the general stoppage in the flow of justice from westminster 

because all original writs had to pass the great seal as had 

all subpoenas and orders in Chancery. 6 On this principle, 

the Lords agreed to the new seal, 7 but later became intransi

gent over who was to have custody of it. On 10 November, 

John Earl of Rutland, Oliver Earl of Bolingbroke, Oliver 

St. John, solicitor general, John Wyld, serjeant at law, 

Edmund Prideaux, serjeant at law, and Samuel Browne, Clerk 

of Parliament became the commissi�ners of the great seal. 

Three or more and at ieast one from each house could use it 

with all the power and authority of any Lord Chancellor or 

Keeper. They kept the seal at Browuc's hous�. 8 With only 

two of their number named in the commission, the Lords were 

reticent to cooperate. For encouraging the Lords' approval, 

the GoIIh�ons directed all officers of all courts to cease 
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sending writs and commissions to the King's great seal in 

OXford, but to forward them to the House of Lords "as a 

Motive to pass the Great Seal with Expedition. ug The next 

day, 28 November, the Commons remonstrated with the Lords to 

act "int regard of the Obstructions in the Proceedings of 

Law and Justice for Want of it. "10 With one alteration in 

the commission, the Earl of Kent for the Earl of Rutland, 

the Lords approved the commission of six, 30 November. 11

In Hillary Term, 1644, the Chancery opened hearings after 

two years, Serjeant Wyl.d and Sol.icitor General St. John 

presiding. 12 Al.l the officers of the Chancery and the other 

courts were required to subscribe to the Sol.emn League and 

Covenant, or forfeit their places. 13

Even after 1644, Chancery business and justice in general 

was sporadic at best, as new hostilities broke out in the 

summer of 1645. when Cromwell became the dominant personali

ty in the Parliamentary Party after the battle of Naseby in 

1645, he attempted to force changes in the commission. His 

nominees were unacceptable to the Presbyterians and an impasse 

resulted, which led to the speakers of the two houses, William 

Lenthall and the Earl of �.anchester serving temporarily as 

commissioners. 14 While the kingdom underwent a second civil 

war from 1647 to 1648, justice in the courts ground to a 

standstill. The two speakers naturally affixed the great 

seal to acts of Parliament, but the machinery of justice 

wcs entirely disrupted. The spring of 1648 brought a new con

cern for the plethora of equity causes pending since the 

early 1640 's. 
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New commissioners were chosen to hear causes in equity. 15

This commission was Bulstrode Whitelock�, Sir Thomas Widdring

ton, both respected common 1awyers, the Earl of Kent, and 

Lord Grey de Werke. 16 Their authori�y (it fell mainly on 

Whitelocke and widdrington) to dispanse equity at the great 

seal was sometimes challenged, 17 but they, especially White

locke, applied themselves with vigor to reduce the vast num

ber of pending cases. �.Jhitelocke tells us in his Yiemorials 

of the long hours of sittings, every day of the week, 18 but 

for the first time in several yea�s equity was available to 

litigants. 

The Commonwealth government faced a tremendous challenge 

in establishing its authority to govern and to govern effi

ciently and justly, not the least of which was the judicial 

fu.�ction of the state. All eyes of a litigious citizenry 

would be upon the central courts of ':·lesrnir.ster; many people 

were already calling for law reform and complete overhaul of 

the Chancery. The personnel of the high courts were impor

tant in supplying a certain amount of faith in the new 

government. F. A. Inderwick wrote that the lords commissioners 

of 1649 came into Chancery with as impressive credentials as 

any that might have been chosen to sit there. 19 All were 

common lawyers and possessed some experience, either in prac

ticing or presiding, in the Court of Chancery. 

Both Lisle and Wh.itelocke lived very well in their new 

positions at the head of the judiciary. Their families moved 

into the vacated chambers of members of the �.dddle Temple and 

probably remained there, strictly against convention.� through 
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all the Interregnum. 20 In July 1649, Lisle requested F.dmund 

Prideaux, the attorney general, to move Parliament for 

whitelocke and Lisle to have the lease of the Duke of Buck

ingham's house for twenty-one years so they could work 

together easily at the business of the great seal. It had 

often been the practice of Lord Chancellors and Keepers to 

hold hearings and seals at their places of residence. The 

request was granted by Parliament at an annual rent of E40

because of the extensive repairs necessary after the building 

had been used as quarters for soldiers. 21 In February 1650, 

Lisle personally received "hangings and furniture" for three 

chambers in Whitehall, from the trustees for the sale of the 

King's goods. 22 On at least two occasions the lords commis

sioners were honored with feasting, music, and fanfare at the 

Y�ddle Temp1e. 23 The lords commissioners were indeed high 

and important officers of the Comm�nwealth. 

One of the first tasks of the lords commissioners was 

to follow the example of their seventeenth century predeces

sors and issue a set of rules and orders for the Chancery. 

Jhen Parliament adjourned in August 1649, the lords commis

sioners, Speaker Lenthall, as l-1aster of t�e Rolls, Attorn�y 

General Chute, Solicitor General Steele, and Serjeant Adams 

met, 18 August 1649, at Chute's house to begin work on rules 

for the Chancery. 24 Their work war. subsequently published 

in November as A Collection of • • • Orders for • • • Chan

�' _containing 103 orders for better regulating Chancery 

procedure. 25 As earlier noted, Lisle took no part in the 
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preparation or publication of these orders, for he was 

seriously ill that autumn.26

The Orders of the Commissioners (1649) was composed in 

the main of former orders issued by Bacon and Lord Keeper 

Coventry. The lords commissioners and the law officers in 

their meetings went through the old orders and compiled a 

new set. There were some changes in the new rules. A full 

explanation of the rules governing "Pleas and Demurrers" was 

set out. The most important alteration was that pleas and 

demurr�rs had to be submitted by counsel and not by the defen

dant, thereby avoiding false pleas and the added expense of 

appearance of the defendant whether in person or by commis

sion in the country. 27 Pleas were of no effect until filed 

with a Six Clerk of the Chancery; demurrers and pleas to 

jurisdiction had to be put in open court; failure to prove 

a plea brought a fine of forty shillings.28 Other pleas cf 

outlawry, of a former suit pending in Chancery, or in another 

court, were also good pleas, as was a demurrer for mista..�e. 29 

All these pleas were met with fixed rates and allowed costs 

for failure to prove the plea or demurrer.30 The full cover

age of nleas and demurrers si�ifies the advanced oosition 
L _ L 

which these actions had re�ched in equity by 1650. The posi

tion of these special pleadings in equity is presented even 

more pointedly in Lisle's entering them in a special book of 

Chancery aPi.eas and Demurrers. 1131 

A second important point stres�ed in the new collection 

of Orders wa� the sequence in which cases were heard. There 
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had in the past been considerable chicanery, with bribes to 

the officers of the court, ·for altering the appearance of 

causes at hearing in Chancery. 32 Th� lords commissioners set

down in Rule 58 that the Six Clerks must determine causes to 

be heard in order of priority of publication, but no cause 

could be heard the same term in which publication passed. 33

The lords commissioners most likely began hearing causes 

in equity in Whitsun and Trinity terms, 1649. An examination 

of the Chancery Minutes shows that the court worked quite 

hard to reduce the mountain of cases before them. They sat 

at least four days a week, sometimes five, and often from 

five o'clock in the morning to five o�clock in the evening. 

Other days and evenings were necessary for reflection and 

consideration of references to the masters and private parties. 

It is obvious that most cases were dispatched each session, 

usually with a succinctness of proceedings. On some occasions, 

however, a single difficult case might occupy a whole day or 

even several days at hearing. 34

The lords commissioners did not always sit together on 

each day of hearings at the great seal and no doubt divided 

the responsibilities, with at least two sitting at a seal. 

For more important causes the court would delay a decision 

until all three commissioners were present. 35 After 1654, 

when there were only two lords commissioners, it was not un

COIIII!lon for only one of them to preside, as Lisle did on 

several occasions. 36 In more difficult causes, or those 

which touched upon the jurisdiction of the court, Chancery 
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often solicited the opinions of the common law judges or 

invited them to sit in Chancery and deliver their opinions 

in person. 37 In all proceedings from Trinity Term 1650, 

Lisle took an active role in the equity side of Chancery 

business, and in important causes he always gave a separate 

opinion. 38 That all the lords commissioners, including 

"sleepy," old .Keble, appl.ied themselves diligently to the 

Chancery business, is evident in the great reduction of 

causes standing by 1657. The Register's Entry Books of 

Orders and Decrees shows a decrease in the backlog of cases 

The "hearing" of an equity cause had replaced the written 

bill and answer as the most important phase of equity pro

ceedings. The creation of a new series of Chancery records 

for the hearing of cause, the Chancery Minutes, is indicative 

of this new development in the Interregnum Chancery. Lisle, 

in his "Abridgements," made it quite evident that the hearing 

of a cause and the delivering of opinions at that time was a 

most important as9ect of equity proceedings. It would seem 

from one entry 1.n the "Abridgements" for 1650, that the senior 

Lord Commissioner delivered the general opinion of the court. 40

Puisne judges always delivered their opinions last, after 

first stating the cause. 41 It was permissible for the lords 

commissioners to deliver their personal feelings in a case, 

if they were set out in a preamble before the judicial deci

sion. 42 

Lisle had many personal 
. . . 

wnicn

ering opinions and judgments at a hearing. Eis notes on 
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these rules show a great concern for fairness, impartiality, 

and decorum in Chancery hearings. He found Hobart's rules 

of justice, precedent, religion, and prudence (in order of 

importance) to be helpful, as well as Bacon's many cautions 

to judges. 43 For Lisle, judges must always b� patient, never 

impassioned: or overly �r.xious to deliver their opinions or 

judgments. 44 In equity cases one must adhere to the rule of 

law if the equity were doubtful, and "Where the rule in equity 

is not proved, and where noe presidents or very few, There 

be very cauti::;us. :i45 ;.le find that Lisle also injected reli

gion into his opinions, as in his citation of Proverbs 16, 

verse 10, 

"A divine sentence is in the lipps of the king, his 
mouth transgresseth not in judgment." Nota it is a 
great helpe to one in judgment, to think of some 
divine sentence or to meditate of the rule of Gods 
word in relation to the matter. 46

Furthermore, ..n-ote Lisle, equity must be absolutely certain 

for the plaintiff to obtain a decree when the law was for the 

defendant, because " • • •  equity ariseth from a cleere streame 

and not from a darke thick and muddy streame. n47 

While the conduct of a hearing was a serious matter, 

Lisle did inject some levity with a statement he took from 

Lord Keeper Coventry, who ". • • would use to say when they 

did ramble from the poynt, I thinke the plague is in the 

poyn.t, they are soe loathe to come att it. 1148 Co:npassion, 

too, was not beyond the lords commissioners in a hearing, for 

in a 1651 case, the court suspended judgment for a plaintiff 

because he had cursed his father and younger brother, the 

defendant. 49 The court was also careful of a litigant's con-
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duct of his own case, such as when Lord Commissioner Widdring

ton advised a party not to·plead his own case, especially 

when it concerned a near relation. SO

The lords commissioners and judges of the Interregnum 

were very cognizant of the impropriety of prejudice from the 

bench. Lisle approved of Chief Justice Rolle's decision l.U.

April 1655, not to deliver judgment against the Royalists who 

attacked him at Salisbury.51 Whitelocke was accused of preju

dice in a 1652 case and stepped down from the bench. Lisle 

thought it a scandal. against whitelocke and the court, and 

he and Keble very nearly imprisoned the litigant and his 

counsel for the outburst. 52 The court was reticent to t�eat 

important counsel harshly for scandalous harangues in court. 

Even when Sexjeant Fountayne, at the bar of Chancery, accused 

the lords commissioners of misconduct in granting so many 

injunctions, they on:ty gave him a mild rebuke when he might 

have gone to the fleet Prison.53

An interesting insight to the lords commissioners' con

duct of their court is af£orded by an entry of Lisle's in 

his "Abridgements.:, It is a set of rules and cautions, 

entitled '�fy Selfe, How it is fitt to carry my selfe sur 

motions or Hearings." I take the liberty here of reproducing 

the lengthy quotation of Lisle's, because it gives a clear 

indication of how Lisle regarded his office as a lord commis

sioner and a judge in equity. 

l. Never to vary from the rule in motions unlesse
there be a particular reason for it. Not to consent to 
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any decision unlesse cleer equity. Thereby you will 
have the rule of the court, or else the law take part 
with you if you differ in opinion. And by this means 
one shall be sure to avoyd any oblique things and doe 
service et suite all concerned: 

2. Ever carry yur selfe with great respect to yur
fellow Commissioners, remembering this rule "In honor 
preserving one another," and with great love and civil
ity to the Councill, not to reflect or slight any of 
them, especially the great Councill, if you can possi
bly avoyd it, but yet shall to mayntayne the dignity of 
the Court, for by their respect and regard to the court 
the businesse of the court will be the moore easily 
despatched and compassed, but if they see you are 
enclinable to clash with them and to slight them, they 
will reflect either publickly or privately upon the 
court agayne, and the honour of the Court will be brought 
into question by it: 

3. And be sure to carry yur selfe so to the object,
as to satisfy them with reason without passion, with 
patience and humility, that they may see yur desire is 
only to doe justice: 

4. It is always said these things doe reflect
upon the court and spoken of, 1. That the court is too 
apt to propose references if any difficulty in the case 
whereas noe references ought to be proposed nisi inter 
near relations or the parties doe defer it, but lett 
the court give their judgment. 2. That the court doth 
not strictly mayntayne their privledges and dignity and 
in doing the contrary hath encouraged regulation by it. 
3. Al punish registers et officers de court sur abusing
parties plaintiff or defendant. 54

Lisle's note to himself shows concern for his posture in 

hearings of the Chancery, his relationship to counsel and 

litigants and cognizance of the complaints levelled against 

the conduct of the court. 

The three lords commissioners, Whitelocke, Lisle, and 

Keble continued in their places at the great seal through 

the Commonwealth. Chancery records show that they sat every 

term from Y.iay 1649 to April 1653, with the brief exceptions 

cf i-1ichaelmas 1650 to Hillary 1651. 55 These interruptions 

were probably due to the eme��ency situation caused in 1650 
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and 16S1 by the Scots invasion of England and the Irish 

revolt. With the internal·enemies vanquished by Cromwell's 

army, the Lord General returned in state to Westminster. He 

was me� en route at Aylesbury by Whitelocke and Lisle, 10 

September 16S1, as he returned from the West. 56 Cromwell's 

release from military affairs allowed him more time to apply 

to domestic politics and foreboded the end of rule by the 

Rump. Everyone but most of the members of the Rump regarded 

that body's existence as only a temporary measure for 

troubled times. 57 By April 1653, however, it was obvious to 

all, including Cromwell, that the Rump would make no signi

ficant strides toward reform, nor would it dissolve itself 

in favor �f free elections to a new Parliament. Therefore, 

on 20 April 1653, with the army behind him, the Lord General 

summarily dismissed the Rump and took the reins of govern

ment to himself. 

There were no immediate changes in Chancery personnel 

when Cromwell dismissed the Rump. Whitelocke, Lisle, and 

Keble continued as the lords commissioners, until April 1654, 

but they heard only a few cases the.t final term of Lent 16S4. sa

After the Barebones or Nominated Parliament, called by Crom

well for July 1653, met, it distinguished itself by unflagg

ing dilatoriness and vociferous attacks on Chancery. This 

Parliament finally resigned its authority back into the hands 

of the Lord C-eneral in December 1653. The way was paved 

for arbitrary changes in the state by Cromwell. In November 

1653, Cromwell disµatched Whitelocke to Sweden as Minister 

�traordinary, notwithstanding his place in Chancery, which 
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he retained. 59 Lord Campbe11 explained this assignment for 

Whitelocke as an exile for•his failure to support Cromwell 

in the Nominated Parliament. However, Secretary of State 

Thurloe assured whitelocke that Cromwell thought well of him. 60

Indeed, Thurloe must have been right, for Cromwell, after 

establishing the Protectorate in Apri1 1654, included t.Jhite

locke in the reorganized Court of Chancery even though he 

was in Sweden, but Keble was dropped £�om the court. 

On 4 Aprii 1654, the Protector ��oned Lisle and Sir 

Thomas �iddrington before the Council to ini'orm them that 

they and whitelocke were to be the lords commissioners. 

Cromwell delivered the great seal to them and they took the 

oath. 61 Keble, deprived of his place on the Chancery bench, 

probably did not live long after 1654. 62 Lisle fell ill in 

May 1654, and being unable to exercise his office, Widdring

ton was authorized to sit alone in the absence of both Lisle 

and Whitelocke. 63 Widdrington made his first appearance at 

a general seal of the Chancery in Whitsun Term, May 1654, 

and was sitting alone at that time. 64 

Cromwell was certainly not reputed for appointing incom

petent men or sustaining them in either political, military, 

or judicial offices. He always sought out the best available 

men for positions. Men like Henry Rolle, Matthew Hale, 

Whitelocke, and Widdrington, all with recognized legal repu

tations, were retained by the Lord Protector. 65 Cromwell's 

choice and retention of the best available men in judicial 

office says much for Lisle's continued presence in Chancery. 

The Protector had �he opportunity to release Lisle in April 
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16S4� but he cho se to retain him. Had Lisle been as incom

petent an equity judge as whitelocke and Campbell later 

stated, Cromwel1 could easily have moved Lisle from the Chan

cery to a position on the Council, or got rid of him alto

gether. 

One attitude among the judges which the Protector would 

not tolerate was the failure to acknowledge fully the legit

imacy of the Protectorate. The judges were all required to 

surrender their ol d patc�ts and accept new ones issued in 

the name of the Lord Protector. John Bradshaw tformer presi

dent of the High Court of Justice) had an ordinance from the 

Long Parliament to be chief justice of the county pa1atine 

of Chester, guam diu se bene gesserint and under the great 

seal of the custodes 1ibertatis angliae. Cromwell ordered 

Bradshaw to surrender his old patent and accept a new one 

from the Protectorate. Bradshaw refused, both to the lords 

commissioners and to Cromwell himself. Bradshaw told Crom

well that he would serve as a judge for the Protectorat� 

only under his previous patent. Cromwell deprived him of 

the office. 66 The lords commissioners, however, gave un

swerving loyalty to the Lord Protector. They even refused 

to apply the great seal to letters patent ordered by the 

Council of State unless the Protector himself requested it 

be done. 67 It would seem the lords commissioners regarded 

Cromwell's signature as a "royal assent. :r

The alteration of Chancery personnel in April 1654, was 

not the last under the Protectorate. \-1hitelocke returned 
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to England in July 16S4-, just in time to participate in the 

final preparations of the Protector's reform of Chancery 

under the Ordinance of 22 August 16S4. The reform ordinance 

will be discussed later. Cromwell was dete:rmined to pacify 

critics of the courts of law and equity by providing the 

necessary reforms, especially in Chancery. At the same time 

he wished to retain the support of the lawyers who must staff 

those courts, including Chancery. However, Cromwell could 

not appease everyone, neither those who wished for the aboli

tion of the Chancery, nor some lawyers, sue� as Wh.itelocke 

and Widdrington. They resented the reform ordinance, which 

in some instances they felt was unworka�le. From Michaelmas 

Term 16S4 to Lent Term 16S5, the lords commissioners managed 

to prevent the application of the ordinance. 68

Nevertheless, by April 1655, Cromwell decided to force 

the lords commissioners to implement the reform ordinance 

or leave the Chancery bench. 69 The engraving of a new seal, 

ordered for the spring of 165S, afforded Cromwell a convenient 

opportunity to alter the personnel of the court should the 

lords commissioners resist the ordinance. 70 The lords com

missioners would have to surrender the old seal, and he might 

deliver the new one to whom he pleased with minimum embarrass

ment for all concerned. �ithout a doubt the lords commissioners, 

especially Wh.itelocke and Widdrington, could see the "hand

writing on the wall. n In May 165.5, Baron Thorpe of the 

Court of Exchequer and Justice Newdigate, while on circuit, 

refused to try the :'Northern Risers rr for treason against the 

Protectorate. For their refusal to act, their patents were 
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revoked. 71 A refusal of the assize judges to enforce the 

treason act of the Protectorate was analogous to the subse

quent refusal of the lords commissioners to enforce the 

reform ordinance: both acts were threats to the Protector's 

sovereign pow�� to legislate in the absence of Parliament. 

During May 1655, speculation ran wild in westminster 

concerning possible changes in the judiciary. Judges of 

the Western Assize were attacked by Royalists in March, and 

old Chief Justice Henry Rolle nearly died from the experience. 

The chances were good that he would not remain long at the 

Upper Bench. Recorder Steele became Chief Baron of the Exche

quer on 27 May. Some thought Attorney General Prideaux 

would be made Lord Keeper and Lisle Master of the Rolls. 

Justice Glyn would take Rolle's place at the Upper Bench. 72

The rumormongers were active, but they were not entirely 

wrong either. Chief Justice aolle did resign, 9 June, and 

Glyn moved to his place at the Upper Bench. Recorder Steele 

was sworn on 2 June as Lord Chief Baron. The lords commis sioners 

swore him, with 1.fuitelocke delivering the customary charge, 

reminding him of the weight of that office. 7� On 6 June, the 

Protector summoned the lords commissioners before the Council 

for their final answer on the refonn ordinance. 74 Whitelocke 

and Widdrington refused to accede to the Protector's wishes 

and were dismissed, with direction to surrender the great 

seal on 8 June. 75 

The following day, 9 June, the new lords commissioners 

were informed of the Protector's choice. They were John 

Lisle and Nathaniel E'iennes, a member of the Council of 
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State. 76 Pub1ic recognition of the commissioners took place 

15 June, before the CounciL, where they took the oath and 

received the Protector's new great seal. They were commis

sioned to make use of the seal either jointly or severally. 77

The old great seal was broken before the Council. The new 

seal featured on the obverse, "Oliver by the gracs of God, 

Lord Protector of i!:ngland, Scotland, and Ireland,:: and on the 

reverse, the Protector's arms, combined with those of England, 

Scotland, Ireland, and France 9 and Cromwell on horseback. 78 

The final arrangement of the Protectorate was made, but 

Cromwell was not satisfied. The next month all the judges 

received a summons to Whitehall for 14 July, when the Pro

tector addressed them with an admonitory speech about their 

duties before they began to sit for the summer term. 79

The new Lord Commissioner Fiennes had certainly not 

come to Chancery with any great experience in the disposition 

of equity. He had had a varied career since the beginning 

of the civil wars. Nathaniel Fiennes was the son of the 

great trimmer, Lord Saye and Sele of Banbury, Oxfordshire. 

The younger Fiennes had from the outbrea..� of war fought on 

the side of Parliament, leading a military campaign in Hamp

shire in December 1642. 80 However, in October 1643, he ran 

afoul of the Parliamentary leadership when he surrendered 

the city of Bristol to the Royalists. For that he was secured 

in the Tower. Bl Fiennes had sat in the 1629 Parliament, where 

he gained a reputation for advanced religious views; in 1641 

he became a leader in the "root and branch., bill. 82

Under the patronage of Cromwell after 1644, Fiennes 

advanced steadily in the ranks of the army politicos and the 
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Independent radicals until the advent of the Commonwealth 

when he retired from politics because of his distaste for 

the Rump.83 The establishment of the Protectorate brought 

Fiennes back into politics, resurrected as a member of the 

Protector's Council of State. In his capacity as a council

lor, it fel1 to Fiennes to be a member of the committee of 

the Council to draft the Chancery Reform Ordinance of 1654.84 

Here we find the reason for his selection as a lord commis

sioner in 1655. vlh.at better way to secure compliance with 

the regulation than to have it enforced by the author? 

Fiennes was not a lawyer although he studied law at the 

Middle Temple in his youth. BS Nevertheless, the Middle Temple 

made him a bencher after the current practice of making 

judges benchers. One must presume that Fiennes was made a 

lord commissioner of the seal to ensure compliance with the 

reform ordinance. Lisle may have been retained to provide 

continuity on the court. His attitude and movements concern

ing the reform ordinance will be discussed later. It is 

probable that Fiennes sat in Chancery from the sUI!IIIler term 

of 1655 onwards, but he made no separate opinion in a case 

until January 1656 . 86 After this debut, however, Fiennes 

took an active part in the proceedir..gs of the court. 

Lisle and Fiennes received confirmation of their offices 

from Parliament in October 1656. In accordance with the 

Instrument of Government, the judges had to be confirmed 

by the first Parliament after their appointment. 87 Crom

well, in prepar�tion for another alteration in the struc-
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�.1re of the Protectorate, ordered a new great seal for 

June 1657. Lisle reported �hat he and Fiennes were summoned 

before the Protector, 28 June 1657. Cromwell directed them 

to accept the new sea1 and to break the old one, each of 

them to have a piece of the twenty-six pound seal. Lisle 

and Fiennes did not consider themselves to be "new" commis

sioners, "nor did we make any new seal," but on order of the 

Protector and Counci1. 88 Then the lords commissioners swore 

the President of the Council, Henry Laurence, and Major 

General Desborough as members of the Councii, 13 July 1657. 89

All this was in preparation for a new Parliament to meet in 

January 1658, for which the lords commissioners issued writs 

of election to the sheriffs, 90 including members from Scot

land and Ireland. 91 The extraordinary nature of this proce

dure caused the lords coIIh-nissioners to request they be allowed 

to seal them in the presence of the Protector. 92 This was 

not !:he only extraordinary aspect of the 1657 Parliament; it 

was al.so to have another "house" of Cromwellian peers, sum

moned in the manner of the old House of Lords. The Chancery 

sealed the summonses for the "other house," in December 

1657. 93 Fiennes and Lisle had aided in the management 0£ 

the Protector's interests in earlier sessions of Parliament,94

but with the addition of the "other house" in which they were 

to sit after January 1658, in company with other loyal Crom

wellians, the Protector's party lost much of the control 

they had previously maintained over the Commons. 95 Fiennes 

delivered a speech in the nature of a Lord Keeper's address 

to the Commons and Lords assembled in the Lords' chamber. 96
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In Ja..�uary 1658, Cromwell had only a few months to live. 

He died 3 September 1658 (a" most propitious day for him) 

precipitating a new crisis in the state and consternation 

for the judges. Not long before the Protector's death, Lisle 

and Fiennes attended Cromwell in his chambers. 'l'he Hnrnble 

Petition and Advice gave Cromwell the power to appoint a suc

cessor in his lifetime. The lords commissioners desired 

that he do so under the great seal by verbal warrant, thereby 

ensuring continuity in the government.97 Upon Cromwell's 

death at three o'clock in the afternoon, 3 September, Lisle 

and Fiennes consulted Henry Scobell, Clerk of the Council, 

about their status and tenure as lords commissioners. Scobell 

advised them that they served guam diu se bene gesserint, by 

reason of their possession of the great seal itself -- only

its being taken from them ended their tenure of office. For 

authority Scobell gave the action of the Lord Chancellor, the 

Bishop of Lincoln, when he sealed a procla.�ation after the 

death of King James. 98 By verbal warrants of 11 September

1658, Richard Cromwell, the new Protector, did order Lisle 

and Fiennes to seal the proclamation for his Protectorate 

and to retain all judges in their places until further 
. 09 notice.� The judges were confused, and the lords commissioners

met with them 14 September '!:o cousider the following points, 

as reported by Lisle: 

1. ·..rnether there was not a discontinuance of all origi
nal suits and process both in law and courts of equity
sur mort Protector. 2. Whether the keeners of the Seale
were not to have a new delivery of the-Seale and to be
newly sworne and approved. 3. whether justices de peace

· and shrives [sneriffy' ought not to be newly sworce . 100
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The common law judges resolved their problem of tenure upon 

the plan offered by chief justices St. John and Glyn. When 

the Protector dies, patents guam diu se bene gesserint were 

void as to judicial acts and the judges may not act judicially 

until new patents were issued. However, judges could act in 

magisterial capacities before new patents were awarded. 101

Richard encountered no opposition among the judges and 

Council in his assumption of the Protector's mantel. Lisle, 

Fiennes, and Lord President Laurence and the rest of the 

great officers swore allegiance to Richard Lord Protector, 

as the lawful successor of Oliver under the Humble Petition 

and Advice. 102 The officers of the army and the commissioners 

of the London militia followed suit. 103 Letters went out 

under the great seal to the county commissioners in Richard's 

name as supreme magistrate. 104 Affairs of state made a 

smooth transition, but Richard was not Oliver, and it was not 

long before his positio� in the state began to deteriorate. 

The judges and the lords commissioners were caught up in the 

shifting and springing politics of the autumn of 1658 and 

spring of 1659. 

The Council became divided betr�een the military and 

civilians, but neither could manage dominance for the time 

being. The civilians leaned more to the Protectorate which 

bordered on monarchy; the military more to republican forms. 105

The meeting of Richard's first Parliament in January 1659, 

precipitated a confrontation between the two factions. The 

w�its went out from the Chancery on 9 December. 106 The lords 

commissioners, who were closely associated with the movement 
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for Cromwell's kingship and the Humble Petition and Advice, 

were now under attack from·the republicans. It was to the 

destruction of that constitution that republicans like Scot, 

Haselrig, and Ludlow dedicated themselves in the 1659 Parlia

ment. 107

Lord Campbell. interpreted the "loud complaints" against 

the lords commissioners as indicative of their incompetency. 108

Amore logical basis £or those complaints was their politi-

cal activities, so pronounced during the Protectorate of 

Oliver, and their devotion to the Humble Petition and Advi�e. 

The general political situation of unrest in January 1659 

and the lack of esteem for the regime among the people pro

bably caused Richard to temper the personnel of the Chancery 

with the addition of whitelocke to the court in January.109 

Although Whitelocke had supported Cromwell's kingship in 

1657, he was certainly more non-political than either Lisle 

or Fiennes and elicited less opposition from both republi-

cans and the army than they. Wh.itelocke recounted his call 

to the great seal in 1659, by stating that it was Fiennes 

who desired his rea�pointment because of Lisle's incompetency 

and "want of experience in that place @hanceriJ. 11110

This statement of Whitelocke's must certainly come from 

his spleen rather than his mind, unless FieTu�es indulged in 

a little flattery aL Lisl�'s expense in order to convince 

�fuitelocke he was needed in Chancery. In his }iemorials, 

'.-ihitelocke continually creates £or himself a position of 

great worth to the state as well as public recognition and 

acclaim for his abilities. If one reads further in ·...,bite-
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locke's account of his return to Chancery, one finds that 

he mentions the need of FiEnnes to attend the Protector and 

the Council during the Parliament, which is no doubt closer 

to the truth of the changes at the great seal than Lisle's 

incompetency. 111

We know that for the Michaelmas Term of 1658, Lisle 

presided alone in Chancery on a great number of sittings, 

which hardly fulfilled the spirit of a commission for the 

great seal as opposed to a Lord Keeper. 112 Fiennes was like

wise absent from the sittings of Chancery on most days of 

hearings after �1hitelocke rejoined the Chancery in January. 113

F6r Hillary and Lent terms of 1659, the 1ords commissioners 

conducted the business of the court, sitting in pairs and 

singly, but usually without the assistance of Fiennes. 114

Richard's recall of the Rump Parliament, 22 April 1659, 

to may 9 May, announced the end of the tenure of the three 

lords commissioners. 1 15 The last recorded day of hearings 

of the Chancery as composed of Lisle, Fiennes, and ;.-lh.itel.ocke, 

was 6 May 1659. 116 Events then moved rapidly with the con

vening of the Rump on 9 May. One of the first actions of 

that body was to direct Lisle to sun-ender up the great 

seal of the Protectorate. It was broken and the pieces given 

to the three in payment for their services. 117 Speaker 

Lenthall, also Master of the Rolls, became the temporary 

keeper of the seal, struck on 14 ¥12.y. 118 Shortly thereafter, 

John Bradshaw and John Fcur.�ayne, a Chancery lawyer, became 

the lords commissioners for the Michaelmas Term of 1659. 119

i-lhitelocke returned to Chancery again, 19 November 1659, as 
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sole Lord Keeper of the Great Seal. 120 Chancery records 

show that little business of the court was transacted after 

Michaelmas 1659, but Whitelocke continued to hold the seal 

,mtil Edward Hyde returned at the Restoration as Lord Chan

cellor Clarendon in the summer of 1660. 121

The chief office of the Chancery had run full circle 

in eighteen years. For the whole of the Interregnum that 

office had been in commission. It cannot be said that this 

arrangement for the Chancery had any ill effects on the 

court. That it did have an impact on the conduct of Chancery 

business in equity is without doubt. The lords commissioners 

applied themselves assiduously to the task of presiding in 

Chancery during a most difficult period in that institution's 

history. With the political pressures under which they were 

forced to work as judges, it is remarkable that they accom

plished as much judicial business as they did. Their deci

sions in equity must have been of acceptable standards, for 

there was no sweeping reversal of Interregnum Chancery 

decisions at the Restoration. 
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CHAPTER VIII 

CHANCERY OFFICERS OF THE INTERREGNUM 

An account of the lesser Chancery officers of the 

Interregnum is hampered by the lack of information pertaining 

to them as it1.dividuals.l Mu.ch of the source material concern

ing the Chancery of the Interregnum is oriented toward attacks 

upon the offices as a stimulus for reform, not upon the offi

cers as persons. An extensive examination of the duties of 

Chancery officers for the Elizabethan period has been made 

by Professor vl. J. Jones;2 for these reasons, nothing more 

than a cursory consideration of some of the officers can be 

given here. However, some interesting aspects of the Chancery 

bar have been included. 

One of the major points made by Jones in his work on 

the elizabethan Chancery was that the offices of the Six 

Clerks, Register, and Clerks of the Petty Bag (the chief offi

cers under tne Lord Cnancellor and Master of the Rolls) were 

a "closed shopir in that period, with no possibility of ex

pansion of those offices. These officers purchased their 

patents in an age when all such positions were bought and 

sold as investments. None were interested in watering their 

profits by subdividing the responsibilities.3 A comparison 
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of Jones's evidence for the Elizabethan period with that 

gathered by Aylmer for the early seventeenth century shows 

that the situation in Chancery had not changed, but had in 

fact become more aggravated by 1640.4 

The many complaints lodged by pamphleteers of the 1640's 

and 1650's against Chancery officers, adequately demonstrated 

by Stuart Prall and Donald Veall,5 ensures that matters had 

not altered appreciably even with all the reform rhetoric 

of those years. The arguments for and against reform of 

Chancery offices had very little effect. Things went on 

much as they had in the past and would continue. It is well 

to understand that the complaints against Chancery officials 

in 1600 were essentially the sa...~e in 1640, 1660, and even in 

1830. The essence of the problem was an insufficient number 

of officers. The Chancery of 1650 was saddled with a staff 

designed for 1450, or 1550, but not for a litigious society, 

such as that of the seventeenth century. 

There was no great change in the various officers of 

the Chancery at the establishment of the Commonwealth in 

1649. They were still the major offices of Master of the 

Rolls, Masters in Ordinary, Six Clerks (and their sixty un~er

clerks), Register, Prothonotary, Affidavit Office, Examiners' 

Office, Usher, Cursitors, Clerks of ?raesentations, Clerks 

of the Petty 3ag, Sergeant at Arms, and others. Before 1642, 

the Lord Chancellor had the power to appoint ~laster in Ordi

nary, the cursitors, and some miscellaneous posts. The 

second ranking officer of the Chancery, the Master of the 
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Rolls, had the appointment of the Six Clerks, Clerks of the 

Petty Bag, Examiners, Porter, Usher, Crier and some others, 

although the Master of the Rolls lost control over the Six 

Clerks under Charles I and did not regain it until 1660.6 

After 1643, the Parliament assumed control of the Chancery 

and began to encroach upon the power of the two great officers 

in the appointment of lesser officials. All officers consi d

ered disloyal to the Parliament were dismissed, 7 and during 

the succeeding years of the civil wars none of the highest 

officers of the Chancery could maintain enough influence in 

Parliament to defend their rights of appointment. The estab

lishment of the Commonwealth in 1649, brought some stability 

to the offices of the Lords Commissioners and the Master of 

the Rolls, thereby enabling them to reassert some of their 

ancient prerogatives of appointment. 

The office of Master of the Rolls was an ancient and 

coveted position in the Chancery. That official was the most 

important of the twelve masters of Chancery by virtue of the 

special task reposed in him to keep the records of Chancery 

at the Rolls. By the sixteenth century, the Master of the 

Rolls was regarded as the second officer of the Chancery 

with some judicial capacity as the lieutenant of the Lord 

Chancellor. He assisted the Chancellor when called upon _in 

the judicial business of the court by hearing causes at the 

Rolls. Of course, the Lord Chancellor was in theory the sole 

judge in equity and his approval was necessary £or all final 

decrees made at the Rolls. Furthermore, the Master of the 

Rolls heard cause2 oniy when the Lord Chancellor was not sit-
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ting in Char1cery, perhaps twice a week, emphasizing the 

deputy nature of his judicial capacity. During the Inte�

regnum there were no alterations in the position of the 

Master of the Rolls as a high Chancery officer, with some 

judicial authority. 

\,,lhen the King went to York in 1642, followed by Lord 

Keeper Littleton and the great seal, the way was open for 

changes in Chancery personnel. The Commons were anxious to 

bring the judicial offices under their control with loyal 

appointees. The striking of a new great seal in 1643 occa

sioned the appointment of �illiam Lenthall, Speaker of the 

House, as Master of the Rolls, 22 November 1643. 8 Lenthall 

retained the of£ice of Master of the Rolls for the whole of 

the civil wars and Interregnum. 

William Lenthall, born in 1591, came from an Oxford

shire family. He studied at St. Alban's Hall, Oxford, from 

1606 until he entered Lincoln's Inn in 1609 . Lenthall was 

called to the bar of Lincoln's Inn in 1616, made a bencher 

in 1633, and was reader for 1638. He had a lucrative prac

tice by 1641, which afforded him about £2,500 a year. As 

recorder of woodstock in 1640, Lenthall beca.r�e that borough's 

member of Parliament in 1640, and was elected Speaker that 

year. 9 Speaker Lenthall aligned himself with the Pym faction 

and readily became the public spokesman of that group in the 

Long Parliament. For his loyalty to the cause of Parliament� 

the Commons entrusted him with the lucrative office of Y.:as

ter of the Rolls, and temporarily in 1646-1647, made him 

one of the two commissioners of the great seal with the Earl 
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of ¥.ianchester. After the founding of the Commonwealth, 

Lenthall continued to preside over the Rump until its disso

lution by Cromwell in 1653. 

Without the encumbering and conflicting duties of 

Speaker, Lenthall was free to work in the Chancery as Master 

of the Rolls. Chancery records show that he began to hear 

causes at the Rolis at least by Michaelmas 1654,lO although 

it may have been earlier as the records are somewhat incom

plete for the Roils. The Master of the Rolls usually sat 

three days a week, Tuesday, Thursday, and Saturday. In this 

matter of procedure, the Chancery did not adhere to the 

example of former times when the Master of the Rolls sat only 

when the Lord Chancellor did not, for the lords commissioners 

often presided in Chancery on the same days.11 The question 

of the judicial capacity of the Master of the �olls to hold 

hearings in equity had long been a point of dispute among 

lawyers. Most treatises of the seventeenth century have an 

opinion one way c� the other en that question. However, one 

anonymous author could not understand complaints against the 

assistance of the Master of the Rolls in the Chancery if that 

assistance materially aided the course of justice. 12 The 

debate continued into the eighteenth century when in the 

first quarter century there was a proliferation of works on 

the judicial authority of the �..aster of the Rolls. None of 

negative views seem to have deterred the Master of the Rolls 

from hearing causes until the reform acts of the nineteenth 
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When Lenthall sat at the Rolls, he was assisted in that 

court by two of the Masters·of Chancery in Ordinary, alter

nating the duty, but with the Master of the Rolls present in 

every case. 13 The masters gave their opinions from the bench 

just as the lords commissioners in Chancery, 14 and the pro

ceedings at the Rolls were identical with the Chancery in 

every respect. On some occasions of particular importance 

the masters at the Rolls were attended by one or more common 

law judges, who gave opinions. 15 If a suitor was not satis

fied with a decision at the Rolls, he could secure leave to 

bring the case before the lords commissioners the next term. 

an advantage of which many litigants availed themselves. 16

Although this process proved dilatory (as appeals usually do), 

the provision of an auxilary court for equity undoubtedly 

contributed to the rapid reduction of causes pending by 1657. 

The Chancery Minutes show that the Yiaster of the Rolls con

tinued to sit during 1655, 1656, and for at least part of 

1657. 1 7 

Only once did Lenthall come near to losing his office. 

That occasion was the implementing of the Chancery reform 

ordinance of 1654, when Uromwell forced the issue in May 1655. 

Lenthall opposed the reform ordinance in unison with white

locke and Widdrington, saying he "would be hanged at the 

Rolls Gate before he would execute it. nl8 Nevertheless, when

the Protector deprived the two lords commissioners of their 

offices, Lenthall capitulated and accepted the ordinance. 

F� received confirmation of his office 16 June 1655, along with 
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Lisle and Fiennes in the reformed court.19 Lenthall remained 

Master of the Rolls until the Restoration. Thereupon, he 

retired to his estates, where he died in 1662.20 His brother 

John was the infamous keeper of the Marshalsea Prison for 

the King's Bench, who retained that position for the Inter

regnum and was plaintiff in a lengthy and spectacular Chan

cery suit for fraud in a common law action for escape.21

Of the master of Chancery we know rather less than of 

Lenthall. We know the names of all, but very little about any of 

them. Their names and length of service are as follows: 

Edward Leech (1649-1652), John Page (1649-1655), Sir Thomas 

Bennett (1649-1660), Robert Aylett (1649-1655), William 

Child (1649-1659), Sir Justinian Lewen (1649-1651), John 

Sadler (1649-1656), Arthur Du.ck (1649-1650 ), Edwin Rich 

(1649-1660), ·llilliam Hakewel.l (1649-1652), Edward Eltonhead 

(1649-1659), John Bond (1650-1655), Robert Keilway (1651-

1660), Tho�.s Estcourt (1652-1660) 9 Nathaniel Hobart (1652-

1660), Arthur Barnardiston (1655), William :Harrington (1655-

1660), '.-lilliam. Glascocke (1655-1659), Edmund Gyles (1655-

1660), Thomas Bulstrode (1656-1660), Robert i-larsup (1659-

1660), and �illiam Eden (1659-1660). The dates of tenure 

of the masters indicates something special about the year 

1655. In April 1655, just when Cromwe11 insisted upon exe

cution of the reform ordinance, Secretary Thurloe reported 

the names and year of appointment for the masters. 

They were Thomas Bennett, doctor of law, master since 

1636; �/illiam Chil.d, doctor of law, since 1639; John, Sadler, 

esq., since 1645; Edwin Rich, esq., since 1646; Edward Elto-
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head, esq., since 1648; John Bond, doctor of law, since 

16S0; Robert Keilway, esq.; since 1651; Thomas Estcourt, 

esq., since 1652; and Nathaniel Hobart, esq., since 1652.22

Two others were masters until April 1655, Dr. Aylett and 

Mr. Page.23 Dr. Bond was deprived in 1655 and Sadler in

1656. It is probable that Aylett, Page, Bond, and Sadler 

were dismissed for opposition to the reform ordinance. 

Only two of the masters, Bennett and Child, attained 

mastership before 1640, both were civilians, and retained 

their offices until 1660. The remaining masters, who were 

in office in 1655, were appointees subsequent to Parliament's 

supremacy in the state. Only one, John Bond, was a civilian. 

All must have satisfied the Commonwealth of their loyalty 

or they would have been deprived as other judges and court 

officers were. One of the masters, John Sadler, was an 

active reformer. His name is found among the members of the 

extra-parliamentary commission for law reform in 1652.24

.i::dwin Rich may have been related to the infiuential Puritan, 

noble family of the Earl of warwick, whose son �obert married 

Cromwell's daughter. Robert Keiiway was no doubt a descen

dant of the f&:1ous Robert Keilway of the Reoorts which bear 

that name; 25 he was a judge of the King's Bench and Common 

Pleas in the reigns of Henry VII and VIII.26 Nathaniel 

P�bart was a younger son of Sir Henry Hobart, Chief Justice 

of the Cor: ... non Pleas under Jam.es I, and therefore, a brother

in-law of John Lisle. Nathaniel Hobart was a practicing law

yer and a supporter of Parliai.-ne_ntary policies during the
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civil wars. 27 Edward Eltonhead was a firm adherent of the 

Parliamentary cause as wel� as a good friend of Whitelocke's, 

as is ascertained from their correspondence during �.Jhitelocke's 

stay in Sweden in 16S3-16S4. 28

The masters of Chancery served a most important function. 

They were the repositories of knowledge about Chancery pro

cedure, and they furnished reports to the lords commissioners 

on references made to them from the court. They were also 

responsible for taking accounts of the financial responsi

bilities of trustees 5 executors, and administrators. Suitors 

and reformers complained against the procedure of references 

to the masters because of the costs involved, both financial 

and time consumed. However, Lisle and the commissioners 

favored the procedure of references to the masters, which was 

an adherence to the example of former times. 29 It is not sur

prising that the lords commissioners should defend such 

references, for in acting in assistance to the judges of the 

court, the masters saved the court untold hours in time and 

labor in complicated cases. Furthermore, �t a time when the 

Chancery becane bound to procedural rules and was relying 

heavily upon substantive precedent, the lords commissioners 

needed assistants who could search the records and produce 

the known course of the court. They also administered oaths 

and took affidavits. In cne proceeding which concerned a 

questionable aff;�avit, the court referred it to Naster Rich 

to determine the course of the court on affidavits. 30

One of the most controversial matters relative to the 

masters was their remuneration. They constantly complained 
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that their high fees were necessary because they received 

so little in salary; furthermore, they were important officers 

and should be paid as such. Their quarrel with the masters 

extraordinary stems from this very problem. Masters extra

ordinary were not to administer oaths in or near London; 

they were strictly £or the provinces to s�cure sworn affida

vits for the court. However, they continually encroached 

upon the territory of the masters in ordinary by taking 

affidavits as near London as possible. 31 By the 1650's, the 

masters extraordinary had become more bold. 

During a meeting of the committee for Chancery reform 

in April 1654, Lisle reported that Serjeant Glyn believed 

they might even take a defendant's answer virtute officii 

as the masters in ordinary did, for it was only in the nat�re 

of an affidavit. Glyn went on to state that he knew no dif

ference between a master in ordinary and a master extraor

dinary except that the former were required to attend in per

son in Chancery. Sir 'rhomas :·!iddrington, one of the lords 

commissioners at the time, countered Glyn by stating that 

masters extraordinary had never been allowed to ta..�e answers 

in the past so it was impossible at that juncture. Lisle 

noted that Glyn's comparison of answers to affidavits was a 

false analogy, for no affidavit could be admitted in evidence 

which concerned the merit of the cause; an answer was always 

to the merit of the cause and therefore, not in the nature 

of an affidavit. 3 2 ?.ere then is the essential difference 

between masters in ordinary and extraordinary. Those in 

ordinary were important and essential sworn officers of the 
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court, capable of commenting on evidence to the merit of 

a cause while those masters· extraordinary were necessary 

expedients for the convenience of distant witnesses and liti

gants. 

The masters in ordinary seem never to have been serious

ly in danger of abolition during the Interregnum. On many 

occasions they alone knew the actual course of Chancery in 

difficult questions of procedure. Their acceptance by the 

lords commissioners is witnessed in their assist&nce as 

deputy judges in equity at the Rolls. It is likely, how-

ever, that the changes brought by the reform ordinance in 

1655 diminished the ree$ ot the masters in ordinary, and 

accounts for the alteration in their membership at that time. 33

Another important office of the Chancery was that of 

the SiA Clerks or Attorneys. This office was the most cor

rupt known to the seventeenth century government of England. 

At the same time, like the master of Chancery, the Six Clerks 

office fulfilled a necessary function in the preparation of 

cases for decision by the court. In early ti.�es they kept 

the records of Chancery under the supervision of the Master 

of the Rolls, and he had maintained the power of appointment 

for this office until the l630's.34 

The primary duty of the Six Clerks was to guide each 

case through Chancery as attorneys for both sides. They 

kept all the records of each case, and as they had a monopoly 

over this important aspect of Chancery, there was considerable 

opportunity for profiteering. They charged fees for every 

written document, often many copies, and for every duty per-
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formed. It was a lucrative business, indeed, especially 

as business in Chancery increased during the seventeenth 

century. In 1650, it was estimated that a Six Clerk could 

expect at least E2,000 net income annually from fees. 35

These six positions were bought, sold, and reversioned, as 

if they were chattels; for all practical purposes they were. 

Men were willing to pay a high price for the opportunities 

a Six Clerk enjoyed. 36 Aylmer studied the careers of the 

Six Clerks of the early part of the century, and his results 

indicated considerable wealth was necessary to obtain the 

office, but even more wealth resulted from the investment.37 

However, the worst aspect of corruption applicable to the 

Six Clerks was their exercise of the office by deputy and 

their burdening the sixty underclerks with the duties of 

the Six Clerks. This practice ensured inefficiency and cor

ruption in Chancery. 

The sixty undercler�s or attorneys often complained of 

their small remuneration by the Six Clerks in comparison with 

the large fees taken by the six while doing none of the work. 

Nevertheless, the Six Clerks would neither relinquish any of 

the profits nor would they allow their own numbers to be ex

panded, which amounted to the same thing. The argument 

between the Six Clerks and the sixty underclerks continued 

into the Interregnum. In June 1655, the office of the Six 

Clerks was altered to the Three Clerks� with the same duties 

as the Six Clerks but to be performed without deputies. The 

sixty·clerks were paid according to the work done. 38 The 

changes in the Six Clerks office occasioned a suit between 
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the Six Clerks and the sixty uneerclerks in 1657, in which 

the lords commissioners heard arguments on both sides and 

issued an injunction against the Six Clerks to quiet posses

sion. 39 The Six Clerks office was certainly a sad state of 

affairs, and the regulation ordinance brought to it some 

badly needed reforms, but it was short lived. The ordinance 

lapsed in 1657. 

It is possible to determine only a. few of the names of 

Six Clerks during the Interregnum. However, the Chancery 

reform ordinance of 1654 does give the names of the Three 

Clerks, and it is likely that they were three of the previous 

six. They were Lawrence Maidwell, Matthew Pindar, and 

Robert Hales. 40 Some light is shed upon the office of the 

Six Clerks by the career of one of their number who was 

dismissed in 1655. Nicholas Love was one of the Si..� Clerks 

and a r'man of considerable influence in London" during the 

civil wars. 41 Love became a member of Parliament for the 

borough of Winchester in a by-election held after the exclu

sion of the �oyalist 'William Ogle in 1643. 42 As one of the

members for rlinchester, Love became a colleague of Lisle ! s, 

the other member, who as recorder of Winchester, may have 

been instrumental in securing his , .... . 
se.:...ec ... ion. Leve was a 

radical in Parliament and participated in the examination 

and punishment of Royalist spies before and during the Com

monwealth. Earlier it was observed that he and Lisle were 

probably close friends at the trial of the King. 43 Love 

��st have been a powerful and feared man, and his association 
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with Lisle gave him the necessary influence after 1649 to 

become one of the Six ClerRs. That he did not survive the 

crisis of the reform ordinance does not speak well for his 

competency as a Si.� Clerk. 

The Examiners• Office continued during the Interregnum, 44

but it has not been possible to determine conclusively the 

names of the two men who held this office. In 1651, they 

may have been one Rich and one Raven. 46 The two examiners 

performed an incidental task to the work of the Master of 

the Rolls. 47 There were two of these officers with possibly 

ten assistants by 1652. 48 They examined parties to a suit 

and their witnesses after they had been sworn by a master. 

There was always much rivalry betwEen the examiners and the 

Six Clerks over the conduct of examinations and the deposit 

of the records of depositions in a case. The office was 

rife with slipshod procedures, which occurred when unsworn 

deputies took the examinations in a suit. 49

The office of Register had become an important record 

keeping office of the Chancery by the late sixteenth century. 

The proliferation of written records in that period enhanced 

the position of tr� register. His major responsibility was 

the compiling of the necessary series of "Entry Books of 

Orders and Decrees" for orderly precedent in procedure. 

The office became even more important during the Interregnum 

when the series 11i."iinutes of Chancery:r began. i111Uch of Chan

ce�� �rocedure and precedent depended upon accurat� and 

efficient record keeping by the register and his deputies. 
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Miles Corbett, a member of Parliament and ardent radical of 

the civil wars, was register until 16S2, when Henry Scobell, 

Clerk of Parliament, held the office in Corbett's absence. SO

The register did not personally compile the raw notes for 

the Entry Books but was responsible for their preparation. 

He sat in court with a deputy register, who did the actual 

notetaking. One important duty of the deputies was the 

keeping of the Chancery Yd.nutes of hearings, both in Chan

cery and at the Rollso 

It is uncertain how many deputies served during the 

Interregnum, but some of their names are known. In 1652, 

Thomas Edwards, a deputy for thirty years, and Humphrey Jag

gard filled the usual two places. 51 However, in 1653, we find 

that two names appear as deputies, Thomas Carpenter, 52 and 

iilliam Goldesborough. 53 Sometime after Febr�ary 1652, when 

Edwards and Jaggard were still listed as deputies, Garpebter 

and Goldesborough were given their places. There was a peti

tion by Walter Long, member of the Long Parliament, in May 

1660, to be deputy register. 54 He gave an account of the 

forcible expropriation of the Register's records in 1654 

by wi11iam Go1desborough and Jasper Edwards. 55 It is probable 

that Thomas Edwards died about 1653, leaving the possession 

of his office in a confused state. Perhaps Long and Jasper 

Edwards (who may have been Edwards's heir) had claims upon 

the position, with Jasper selling the office to Goldesborou�h. 

In 1653, Parliament tried to force Chancery to accept Walter 

Long as deputy register, but the lords commissioners ref�sed 

to admit him to that office. 56 
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The Affidavit Office was of recent vintage as a r�cog

nized office of Chancery. �ord Ellesmere formed it in 1614 

as part of his Chancery reforms. 57 It was generally regarded 

as an offshoot of the Register's Office. In 1655, the Affi

davit Office was again combined with the Register by the 

reform ordinance. This action brought a petition from Shef

field Stubbs in 1657, as clerk of affidavits, requesting the 

office be restored to its 1654 position as a separate office. 

The lords connnissioners granted the request. 58

In 1655 , the lords commissioners reported the names of 

various officers of Chancery. Those names are listed below: 

Richard Belcher, secretary to the lords commissioners for 

presentation of livings; Henry Hastings, clerk in Chancery 

for the lords commissioners; Thomas Hussey, prothonotary; 

,-J'illiam Swift, clerk to the lords commissioners for taking 

fines; Robert Corvile, clerk to the lords commissioners for 

appeals under tr� great seal; Bartholemew Beale, clerk of 

letters patent; Bartholemew Baldwin, clerk of the faculties, 

duties and registrations; John Bellas, clerk in Chancery; 

James Dewy, clerk of the warrants for justices of the peace; 

Abraham Browne, seal.bearer to th'?. l.ords commissioners; 

Henry �.d.ddleton, sergeant at arms to the lords commissioners; 

Roger Freeberry, cr5.er; Thomas \.J'ilbred, doorkeeper; Christo

pher P�vergill, household messenger to the lord� commissioners; 

Michael Baker, Thomas Parker, Keilway Gindott, Edward Osbold

ston, messengers to the lords com.�issioners. 59 The duties 

of these officials did not change for the Interregnum, and 

they are adequately covered in Jones's work on the Chancery. 
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Two flagrant examples of nepotism are exhibited in the 

list of officers reported oy the lords commissioners in 

1655. They were Francis Lenthall, usher, and William Lisle, 

clerk of the injunctions, a new office. The office of Usher 

was within the disposal of the Master of the Rolls. He was 

to keep order in the court and to provide the necessary 

record keeping materials, paper, ink, and pens. At one tine 

he had the keeping of various causes for hearing on a cer

tain day. 60 By the Interregnum, however, some of his duties, 

such as crier and doorkeeper were filled by subordinates. 

Another of his responsibilities was to attend the records 

at the Rolls and the Tower. ' . .Jh.ether for the sake of con

venience or just to "keep it in the family, " william Lent

hall secured the place of usher for his son Francis, sometime 

before 1 652. 61 

Lisit procured the position of clerk of the injunctions 

for his son william. It was a new office for constant atten

dance upon the lords commissioners to present warrants and 

to act as a watchdog over the injunctions, preventing any 

to pass without a warrant from the lords commissioners. 62

The office was no doubt necessitated by the constant badger

ing of the Chancery judges for injunctions. The frequently 

unjustified granting of injunctions of which the lords com

missioners may or may not have had knowledge was a constant 

source of complaint. 63 \,iil.1.iam. Lisl.e was just beginning a

care·er at the bar and was called to the bar of the Middle 

Temple at the special. request of his father in ?ebr.:1ary 

1658. 64 In May 1658, i.Jilliam received the chambers - ... 

c:. '- the 
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Temple, vacated by the death of his elder brother Beconsawe 

Lisle. 65 It is apparent t�at John Lisle was not averse to 

fostering his son's career. 

There was an impressive array of ta1ent at the Chancery 

bar during the Interregnum. All those ho1ding official posi

tions as counsel for the Commonwealth, the attorney general, 

solicitor general, recorder of London, attorney for the 

duchy of Lancaster had extensive private practice in Chancery. 

At nearly every sitting of the courts one finds at least one 

of the law officers acting as counsel for plaintiff or de

fendant. 66 They were undoubtedly drawn by the lucrativeness 

of Chancery practice. Reform minded lawyers, such as John 

Fountayne and John Rushworth (author of Historical Collections), 

were often in attendance. 67 Former and future judges 

Newdigate, Y..ay-:-.. ard, t-1iddrington, '.rlindham, Glyn, and Serjeant 

3.(\g�r Hill practiced in Chancery. 68 Other prominent lawyers, 

Humphrey Churchill and Challoner Chute, were very active in 

Chancery. Edward Bulstrode, author of Bulstrode's Reoorts 

and a relative of ,·ihitelocke 's, made an occasional appearance 

in that court. 69 Joseph Keble, son of Lord Commissioner 

Keble, and William Lisle, John's brother, practiced in Chan

cery during the Interregnum. William Lisle had a practice 

before the civil wars and after the Restoration attained the 

office of master of ChanceL"Y= 70 

A significant point concerning the lawyers in Chan�ery 

is that nearly all, who were practicing there during the Inter

regnum, did so before 1640. The mention of a few of those 

appearing in Chancery in 1639 wili demonstrate that fact. 
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Rich, Newdigate, Adams, Chute, Sheppard, Fountayne, Rolle, 

Croke, Thorpe, Atkyns, Prideaux, Parker, Windham, Bu.lstrode, 

Cock, Widdrington, l".ia.ynard, and even John Lisl.e, were ai.1. 

Chancery lawyers in 1639.71 These men served as tle lawyers 

and judges of the Interregnum and provided the continuity 

needed at bench and bar to preserve the legal system much as 

it had been before the Interregnum. Even more importantly, 

several of these Interregnum lawyers spanned those twenty 

years, 1640 to 1660. Fountayne, Maynard, Prideaux, Bulstrode, 

Hill, and William Lisle survived the Restoration and practiced 

for many years thereafter. Maynard and Prideaux were Chan

cery lawyers in Lord Nottingham's court. The significance 

here is readily apparent. These Chancery practioners were 

not likely to throw over all the procedures and attitudes 

they developed during the Interregnum. The work of the Inter

regnum Chancery lived on through these men who helped to push 

equity toward one of its most significant accomplishments, 

reliance upon precedent. 
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CHAP'I·ER IX 

JOHN LISLE AND THE CASE OF 

COLE v. RODNEY 

At various stages in his career after 1645, Lisle aided 

relatives and associates to attain positions of employment 

and afforded others a measure of protection. There is cons:id

erable evidence to suggest a degree of nepotism in Lisle's 

conduct as an official. Some examples are easily recognized, 

but most are unimportant or justifiable. The gravest charge 

against Lisle for undue influence arose in the Chancery case, 

where Lisle's br�ther-in-law was the plaintiff: Cole v. Rod

ney. However, before undertaking a thorough discussion of 

the case, it would be well to consider the more obvious 

instances of Lisle's influence in obtaining preferment for 

his relatives and associates. 

As a commissioner of the Admiralty �nd Cinque Ports 

during the civil wars, Lis1e probably secured places for 

two relatives. Lieutenant Thomas Lisle, most likely a 

nephew, was the naval officer who mutinied against Colonel 

Rainsborough and later intended to participate in the rescue 

attempt for Charles I from the Isle of Wight in 1648. 1 John 

Lisle, an uncle, who later rose to tne rank: of �aptain in 

265 
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the Parl.iamer.tary Navy, 2 was still in the navy during the 

First Dutch War, when he was wounded. 3 Because of his loyal 

service to the Commonwealth, John Lisle was made a captain 

for the winter naval guard, a privilege, as most ships were 

idled in the winter. 4 It is significant that only a few 

days before Captain Lisl.e petitioned the Commissioners of 

the Admiralty on 18 October 1652 for the favor, John Lisle 

was named, 5 October, a commissioner from the Council. of 

State to General Blake, commander of the navy. 5 With his 

nephew as the president pro tem of the Council of State and 

special commissioner to General Blake, Captain Lisle had con

siderable influence at his disposal. William Jennings was 

married to Lisle's sister Bridget, 6 and had served with 

General Blake during the Spanish �ar when the gold fleet was 

captured. In 1657� Lisle wrote to Henry Cromwell, Lord De

puty of Ireland, and requested Cromwell to find some suitable 

position for Jannings after his service in the navy. 7

In 1645, another of Lisle's brothers-in-law, Alexander 

Thistlethwaite of Winterslow, \.Jiltshire, who had married 

Mary Lisle, 8 became parliamentary sheriff of Wil.tshire. 9 Lisle 

was a member of the Wiltshire committee in Parliament, which 

was responsible for nominating and clearing all such appoint

ments. Thistlethwaite continued an adherent of the parlia

mentary cause through the Interregnum and was returned to the 

1656 Parliament of the Protectorate as member for wiltshire, 

but as one in active opposition to �he Cromwe11 regime. 10 In 

Parliament 9 Thistlethwaite became involved in the "excl.usion 
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crisis," when the Council of State excluded many of the 

elected members from the House. Although he was not himself 

excluded, Thistlethwaite absented himself from Parliament 

until 31 December 1656, on which day he supported the reso

lution to allow excluded members to sit. 11 It is unlikely 

that Thistlethwaite could have been returned to the 1656 

Parliament, harboring such rebellious thoughts against the 

Protectorate, or that he could have avoided exclusion when 

they were known unless he had political protection near the 

Protector. 

Lisle had always managed to give protection to members 

of his family and associates when they found themselves in 

difficult positions. Sir William, Lisle's father, was known 

to disapprove of Parliament's war against the King. His atti

tude would eventually have jeopardized the Lisle estates in 

the Isle of ·y1ight through sequestration of Sir ·.-J'illiam' s pro

perty as a delinquent. Lisle aided his father and himse lf 

by having Sir William's estates conveyed to himself, allowing 

his father an annuity and a place to live. 12 Sir John Oglan

der of the Isle of Wight, Lisle's godfather, was a known 

Royalist sympathizer and was imprisoned at least once for 

questioning. However, Oglander was released and his property 

remained intact, free of sequestration. 13 Lisle's son, William, 

who aided the King along with young Oglander in the abortive 

escape by sea from the Isle of Wight, avoided punishment 

even after Thomas Cooke the �oyalist accused him in 1651. 14

Lisle's association 'i-"ith the trimmer, John Bowring, has been 

elucidated above. 15 Bowring w0uld have been unable to do 
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even a quarter of the things he claimed without some protec

tion in high places. Bowring claimed that he had influence 

with Lisle and Nicholas Love, both members of the Committee 

for Examinations (probably the Secret Committee). 16

Lisle also promoted the interests of his family in the 

service of the Commonwealth. Daniel Lisle, his youngest 

brother, received a commission from Parliament as minister 

extraordinary to Sweden and Hamburg. 17 This was an important 

appointment granted by the Council of State and the Parlia

ment in 1651. Sweden was a strong Protestant ally of England, 

the only one in fact. Daniel Lisle was well received during 

his two years of travel in northern Europe for the Common

wealth. 18 He was succeeded as envoy to Sweden by Bulstrode 

:,.fuitelocke in 1653. In Chancery, Lisle obtained the office 

of clerk of injunctions for his son '..J'illiam. in 1652. 19

Lisle's brother, �-lilliam, was a commissioner for the sale of 

delinquents' property and had a large practice in Chancery. 

The interest of one of the lords commissioners in his career 

was certainly not harmful to \..Jilliam' s practice. However, 

there is no indication of conflict of interest arising from 

this relationship between bench and bar. Whitelocke's uncle, 

Edward B�lstrode, also practiced at the Chancery bar. Simi

larly, :-lilliam Lenthall 's son Francis held the lucrative post 

of Usher in Chancery. 20 There is also evidence that Lisle 

solicited favors for his employees in the Chancery. In Novem

ber 1652, Lisle recommended George Dewy, uncle of .Tames Dewy, 

clerk for the warrants to justices of the peace, to the Navy 

Commissioners as ;r:.!rse-::- for ·i:'i:1e commission. 21 
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For some of the above examples there is no conclusive 

evidence co�firming Lisle's· influence as the deciding fac

tor. Nevertheless, there is in each instance the shadow of 

Lisle's influence as a near relative or associate. In the 

seventeenth century there was no developed consciousness of 

conflict of interest or nepotism. If one could secure the 

necessary influence to obtain protection or preferment, he 

was merely more fortunate in having friends or relatives 

well-placed. Francis Bacon and Edward Coke freely used the 

aid of others in high places to gain advancement. If Oliver 

Cromwell could have Henry Ireton as a general, Henry Cromwell 

as Lord Deputy of Ireland, and Richard Cromwell as heir to 

the Protectorate, was it wrong for Lisle to aid those close 

to him? 

Only one charge of corruption in office was ever made 

against Lisle as a high judicial officer of the Interregnum. 

The charge was one of undue influence by Lisle to the beae

fit of his brother-in-law, John Cole, in the cases of Cole v. 

Rodney and Rodney v. Gole.22 These two cases lasted several

years and attracted wide attention in Parliament when the 

redoubtable defendant George Rodney carried hi� appeal to 

that body. That the case was important to Lisle is obvious 

from the numerous entries he gave it in the "Abridgements." 

Cole v. Rodney and Rodney v. Cole are worthy of particular 

consideration, for they not only demonstrate a significant 

aspect of Lisle's career in Chancery, but they exhibit some 

of the weaknesses and abuses of Chancery which the court 

could de nothing to rectify. 
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Following quickly upon the Restoration, Sarah Rodney, 

widow of George Rodney, submitted a petition to the House of 

Lords in Jul.y 1660. In this petition, she made se,,.ez'al. 

claims and charges against the plaintiff John Cole, former 

Lord Commissioner Lisle,·and John Stewkly, sheriff 0£ }Ic,.mp

shire in 1649. The charge was as foll.ows. John Cole of 

Odiham, Hampshire, combined with his wife Anne, her brother, 

Lord Commissioner Lisle, and John Stewkly, the sheriff, to 

set up in 1649, a vacated statute staple for El,000, which 

was later extended illegally by Stewkly. At midnight, the 

last d�y of the statute, the sheriff broke up the doors of 

Rodney's house and put all the occupants out of possession. 

All Rodney's goods were seized and condemned at E3,46o. 23

In 1656, Rodney sued Cole in Chancery for a judgment to gain 

satisfaction from Cole's estate. Here Sarah Rodney accused 

Lisle of exerting influence from the Chancery bench, which 

caused delays and allowed to conceal himself and his assets 

through fraudulent settlements. The judgment was ineffectua.1. 24

In 1660, the Statute of Limitations prohibited her from a 

remedy at law against Stewkly and from any other ordinary 

relief available in law. Therefore, she asked the Lords for 

compensation from the estates of John Cole, John Lisle, and 

john Stewkly. 25

Given the time and circumstances in which these charges 

were made, they must necessaril.y be proved. In Jul.y 1660, 

none of the three named in Sarah Rodney's petition were in 

a position to ans¥er �he allegations. John Lisle was one of 

tne most hated represen�at�ves of the Interregnum regines 

and had fled to the continent to avoid a regicide's punish-
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ment. Some facts present in her petition may well have been 

true, for example, that Cole was Lisle's brother-in-law or 

that Stewkly broke up the door� at midnight. Whether her 

peition may be interpreted in the manner she suggested must 

be determined by an examination of the case. Furthermore, 

as it is the only instance of charges impugning Lisle's im

partiality as a Chancery judge, a complete disclosure of the 

case is in order. 

Initially, Cole v. Rodney involved a sum of money owe� 

by George Rodney to Cole's first wife ! Alice Pawlett. 26 The 

debt was incurred in 1640,27 and Rodney en�ered into a sta

tute staple at that time to pay the debt in a term of years, 

probably ten. Accordingly, the statute was sealed and enrolled 

in the Statute Office of the Petty Bag to be returned there 

upon the lapse of the term of years. 28 In the intervening 

years, 1640 to 1649, Alice Cole died, and Cole married 

Lisle's sister Anne. John Lisle became lord coillI.lissioner of 

the great seal in 1649. As Cole did not marry Anne Lisle 

until after �he stat-�te was made and as Lisle did not become 

a commissioner until 1649, any collusion before 1649 is 

highly unlikely. The statute, acknowledged by Rodney, was 

for ES00, Yhen it was presented in the Statute Office in 

1649. 29 However, when the clerk of the statutes received it, 

the seal was damaged.30 Here then the trouble began.

The clerk of the statutes, as he was bound to do, refused 

to file the statute tendered by Cole.31 Rodney had in the

meantime �de a bill of complaint in equity, which challenged 

Cole's statute stapl_e on grounds that the money had been 
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paid. 32 Cole's request of the court was that the clerk of 

the statutes be ordered by the lords commissioners to cer

tify tha statute and file it with the seal damaged so that 

Cole could begin an action on a scire facias and make answer 

to Rodney's suit in equity. The Chancery acceded to Cole's 

request, and the clerk of the statutes certified and filed 

the statute in Michaelmas 1650.33 Unless the statute was 

received and certified by the Petty Bag Office, Cole could 

not resist Rodney's suit to quash the statute. 

In January 1650, the attorney for Cole had requested 

the court to extend the statute because the clerk would not 

certify the document with the seal damaged. The court had 

already stayed the statute, pending the answer to Rodney's 

bill, but Cole's attorney insisted that above E200 was still 

owed on the statute. Rodney's attorney maintained that the 

extent was grounded on information that the seal was damaged 

and broken; the clerk of the statutes could not certify what 

was not brought to him under proper seal. After hearing the 

arguments, the court thought £it to stay all proceedings 

on Rodney's injunction against the statute. The money was 

to remain in the sheriff's hands and the plaintiff (Cole) 

was not to call for it. In the meantime, Cole must put in 

his answer to Rodney's bill within one week; the cause would 

be speeded afterward. 34

Cole reappeared in Chancery, as cr1e�e<l� February 1650. 

At this hearing, Sir Thomas :..iiddrington was counsel for Cole. 

He desired the court to proceed with the extension of the 

statute and find Rodney in contempt. The clerk of the statutes 
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had direction to certify; the statute should be extended. 

The attorneys for Rodney only movea to dissolve the contempt. 

The court ruled that the plaintiff should have his extension, 

and if he levied more than wa� due, there would be remedy 

later; a liberate would be moved and accepted to prevent fur

ther extents. In the meantime, the plaintiff could not call 

for Rodney's goods from the sheriff's possession.35 It was

after these hearings that Cole received the favor of the 

court, ordering the clerk of the statutes to certify the 

statute and file it. 

While such a procedure may seem extraordinary, it must 

certainly have happened often that statutes came to the Petty 

Bag with the seals broken or damaged. Lisle wrote that such 

action was not irregular in the Chancery. He saw no preju

dice to Rodney's case by requiring the certification, for 

when the action upon the scire facias began, the statute 

would be discharged if Rodney had previously fulfilled its 

provisions. with a bill filed against Cole concerning the 

statute, it was necessary that the statute itself be eerti

fied before Cole made answer �o Rodney's bill. Lisle wrote, 

"There were then offered to the court severall presidents, 

where Statutes have beene acknowledged and the seale hath 

beene broken before returned to the office, and the court 

hath ordered them upon petition to be filed. 1136 In fact,

other cases of a like nature of broken seals on statutes 

were heard in Chancery, and they were ordered to be certified 

by the clerk of the statutes.37 Cole followed the proper 

course in making affidavit of the accident in brea._�ing the 
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seal and of any inaccuracies in the statute. It was perfectly 

within the cognizance of the court to grant Cole's request 

and order the clerk to certify the statute. 38

One can readily ascertain that this point of the court's 

directing the Statute Office to certify a statute with a defec

tive seal was important to Lisle. It was no doubt one of the 

accusations brought against the court in the committee of 

Parliament which later investigated the case. However, regard

less of anything else Lisle might have done, this action of 

the court cannot be laid on his shoulders alone. Afterall, 

the decision to give the orders to the clerk'. of the statutes 

and to extend the statute were made in open court before at 

least two of the lords commissioners, 39 and fircily based in 

precedent of Chancery practice. 

Cole v. Rodney was decreed in favor of Cole. His statute 

was certified and filed in the Petty Bag. tvhat happened in 

the meantime, before Rodney v. Cole came to a hearing, is 

somewhat obscure. We know that the statute was certified 

and enrolled in Michaelmas 1650. 40 A decree was not made in 

Rodney v. Cole until Y..ay 1653. 41 It is apparent that the 

sheriff did I!lcL� his entry upon Rodney's premises and sell 

his property before the decree was made in the s�cond case. 

'.rhis seems likely because the sale had indeed taken place 

�fore Rodney's appeals to the Lord Protector and the Par

liament in 1655. 42 Furthermore, Whitelocke's comments in 

Cole v. Rodney concerned the undervaluation of the sheriff's 

sale of Rodney's property, plac�n� the time of the sale 

before the conclusion of that case in 1650. 43 The most lo�i-
� 
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cal explanation is that the sheriff's action in seizing 

Rodney's property took place soon after the statute was cer

tified by the Petty Bag. Cole and Stewkly may have been in 

league to bring this about as the sheriff did commit a 

breach of his duty in the sale, admitted by Lisle and stated 

by Whitelocke in open court. That breach was the underval

uation of Rodney's property. Lisle wrote under the heading 

in his "Abridgements," the "Court can do Wrond " e-, "The sherife 

made the sale att an unreasonable undervaluation, as f_h.iJ sold 

that for ElOO worth El,000." In this same entry Lisle 

reported that t.fnitelocke put the opinion of the cou::-t. 

Although Chancery was normally uns.'t-le to give relief for un

dervaluation in sheriffs' sales; if the sale could not take 

place without an order from Chancery, the court could consi

der the valuation according to reason and equity to prevent 

Chancery from doing a wrong.44 Lisle did not give the deci

sion of the court on the undervaluation, but since Kodney 

co�tinued his action claiming redress of the sheriff's action, 

it most likely favored Cole, or Cole successfully evaded the 

decision for Rodney.45

Rodney v. Cole finally came to hearing before the Master 

of the Rolls, 5 ¥Lay 1653. The decree, made by Lenthall, was 

adverse to the plaintiff; Rodney appealed to the lords commis

sioners. 46 Rodney was no more successful at the great seal 

than he had been at the Rolls. The court affirmed the deci

sion of the Y�ster of the Rolls, 16 June 1653.47 He did not 

relinquish h5.s suit, for in March 1654, Rodney appealed the 

adverse decree at the Rolls �o the Lord ?rotector. Cromwell 
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as was his usual procedure on petitions against decrees, 

referred the matter to the judge who made the decree, to 

examine and certify. 48 Here Rodney's petition languished 

for fifteen months, for we hear nothing more on Rodney v. 

� until July 1655, when the lords commissioners and the 

Master of the Rolls finally took up the reference of the 

Lord Protector. Lisle gave a full report of the Chancery's 

consideration of the Protector's reference. 

The major point before the court upon reference was 

whether there had been a surprise in the signing and enrolling 

the decree at the Rolls in 1653. If there were a surprise, 

then the lords commissioners might take up the case again 

judicially. Rodney claimed a surprise in two ways. First, 

the decree was one in account with some directions concerning 

the taking of the account by the assigned master of Chancery. 

Decrees of account, claimed Rodney, should not be signed 

and enrolled until the account is perfected. To this Lisle 

offered a rebuttal that it is usual in Cha�cery to sign and 

enroll such decrees before the account is perfected. Chal

loner Chute, counsel for Rodney, even agreed in 1653, that 

there were above 500 precedents for that procedure. At com

mon law, added Lisle, in cases of account there were two 

judgments, a preliminary account, and an◊ther completed 

afterward by the auditors. 49

The second surprise, stated Rodney, came in the amount 

of notice given for the signing and enroilin.g of the decree 

in 1653. The decretall order was made 5 �..a.y 1653, and was 
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enrolled 23 May 1G53. On the twentieth of May, the Master 

of the Rolls sent for the plaintiff and defendant to speak 

with them concerning the order. This was only three days 

before the signing and enrolling. At that time Cole said 

that even though Rodney had no notice of the order before 

it was signed and enrGlled, there were, nevertheless, no 

words of prohibition in the order to prevent Cole from sign

in� and enrolling the order in the meantime. There was no 

restriction which prevented Cole from signing and enrolling 

the decree, but Lisle wrote that it was done in all honesty 

by Cole and therefore no surprise. 50 Rodney, thus far, ��d 

obtained no advantage from his petition to the Lord Protec

tor and the subsequent reference to the Chancery. However, 

Rodney was persistent. The forthcoming Parliament in 1656 

provided a forum where he could carry his grievance and 

request for redress against the decisions of the Chancery. 

By February 1656, Rodney had still not ceased his efforts 

to secure relief against Cole. It must have been obvious 

that Rodney would seek the aid of friends in the new Parlia

ment. There were many members who would relish the opportu

nity to strike out at Lisle, the Chancery, and indirectly 

Cromwell's government, through a case cf corruption in the 

judiciary. In Februar--� 1656, Cole came forward with an offer 

to P�dney, which Cole had entered in the Register's Books of 

Orders and Decrees. Therein Cole made known his desire to 

have an end to the proceedings. He proposed that both parties 

agree to subrait to the determination of Lord Commissioner 

Fiennes, sitting alone in Chancery without his colleague 
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Lisle. Cole and Rodney would both be bc(.!!ld by Fiennes's 

decision. If Rodney would.not signify his acceptance of the 

proposed reference to Fiennes but put Cole to any further 

trouble or attendance in the case, then Cole would withdraw 

his offer and be at liberty to adhere to the former decrees 

of the court. Upon motion in open court, the Chancery con

firmed Cole's offer.51 

This was a magnanimous offer by Cole and precluded any 

conflict of interest involving Cole and Lord Commissioner 

Lisle. On the other hand, should Rodney have accepted the 

proposal and Fiennes decided against him, it would not have 

stood him well in appealing to �he Parlia..�ent, for he could 

not claim or infer any influence by Lisle. No doubt Rodney 

saw the possibilities here, or perhaps he had had enough of 

the Chancery and decided to pursue his cause in a higher 

tribunal. When the Parliament met in the autumn of 1656, 

Rodney was there with his private petition. 

Parliament referred his petition to a committee of the 

House, chaired by Mr. Pedley, which met in the Painted Cham

ber of �-lestc.inster Hall. At one of the meetings, 22 November 

1656, Lisle and Whitelocke had a verbal clash over responsi

bility for the decree and the manner in which it was obtained. 

The argument was short and they controlled themselves as the 

diarist rlurton, reported: :, • • • but they being both wise 

men, and deeply concerned in the business, suppressed their 

passion with an al tum silentium.. ·�52 

It will be recalled that ,...nitelocke, although no longer 

one of the lords commissioners since June 1655, had been pre-
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sent as one of the judges in the original. decreese White

locke sat in the 1656 Parliament and even substituted as 

Speaker when Sir Thomas W'iddrington was il.l. One can imagine 

that Whitelocke hardly fel.t a duty in defending Lisle� who 

had retained his place at the seals, while Whitel.ocke suf

fered an ignominious dismissal. Why should he accept a share 

in the blame and damage his reputation in Parliament, espe

cially as Lisle had been particularly named in the petition 

for collusion. 

The committee met again, 10 December 1656, and Burton 

has reported their deliberatioAs at length. He wrote that 

Lisle was hard put to justify himself in the charge levelled 

at both him and former Lord Commissioner Keble. Rodney's 

case was reviewed by the commit�2e, and they found that Lisle 

and Kehle overruled Whitelocke's dissenting opinion. Lord 

Chief Justice Glyn, Lenthal.l, Master of the Rolls, and Lisle's 

colleague, Fiennes, endeavored to persuade the committee that 

Lisle and Keble only ruled as they had because Cole misin

formed them concerning the broken seal of the statute. Colo

nels Sydenham, white, and Clarke, members of the coro.rnittee, 

encouraged the idea that their conduct was a personal miscar

riage of justice. The opinion of all the lawyers and Chief 

Justice Glyn was that, if any wax remained on the seal, it 

was a good seal. The clerk of the statutes said there had 

been no wax; therefore, the statute was void. Furthermore, 

Chancery could only decree money due in arrears; they could 

not compel a party to renew a statute. All statutes that are 
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intact mu.st be served before those with even slightly defaced 

seals. 53 

Lisle ana Fiennes immediately rejoined that the judges 

were in error, because the statute with the earliest date, 

even if slightly defaced, must be served before all others. 

There was no difference, they stated, between a defaced sta

tute and one cancelled without any trace of wax. In fact, 

Churchill, Cole's counsel, gave several precedents where 

Chancery ordered the certification of defaced statutesa 

Fiennes stated that lately the Petty Bag received a statute 

with the seal intact but the parchment turned to jelly. He 

added that what the lords commissioners did in those cases, 

they did ministerially not judicially. On these points, the 

committee and the lords commissioners disagreed, even on the 

precedents applied.54 The committee was determined to exact

retribution from the lords commissioners. 

Three days later, 13 December, the committee returned 

to the Painted Chamber and Rodney's petition. At this meeting, 

there was, as Burton reported, a violent quarrel between Lisle 

and Whitelocke over where blame lay for the original deci-

sion in Cole v. aodney. Keble did not attend these sessions, 

which suggests he must have died by 1656. Burton wrote that 

Lisle accused �nitelocke on several points for consenting to 

the decree. However, Whitelocke managed to answer to the 

committee's satisfaction. Lisle resorted to angry words, 

wrote Burton, but Whitelocke remained moderate in his replies. 

Lisle_ then left the chamber while the committee debated. 

Lentha.11 tried to convince the co�'nittee to compromise: 
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relieve Rodney and clear the lords commissioners, for the 

error was due only to Cole rs misinformation. The committee 

turned to Cole's attorney for evidence on whether the seal 

of the statute had any wax and wh ether he and another 1awyer 

had not tampered with the seal., by adding new wax. Another 

witness, Mr. Ma.son, a member of the Parliament, swore that 

the lawyers had tampered with the sea1.ss 

The case as presented to the committee of the House 

was an appeal by Rodney against the decree in Cole v. Rodney, 

the sertifying and extending of the claim of Coie against 

Rodney for the sum of money owed.56 We do not have al.l t:he 

deliberations of this committee, but from what we have, :Lt is 

obvious that the com,.�ittee was not favorably impressed by 

the arguments of the lords commissioners or the Master of 

the Rolls. The committee resolved that the order of Chancery 

extending Cole's claim was irregularly obtained. Lauds ex

tended under the order were to be returned and the court 

must see that carried out. Cole must pay all Rodney's costs 

in Chancery. The decree in Rodney v. Cole had been surrep

tiously obtained and was set aside. The sheriff's sale to 

Cole of Rodney's property was fra�dulent and void.57 In all 

these particulars, the whole House concurred, 5 January 

1657 . SB

The debate of the House on the committee's report is 

also reported by Burtcn in his diary. Colonel Sydenham. of 

the ?ro�ector's Council introduced the issue before the 

whole House and requested that it be heard to do justice 

upon it for the honor of the H:ouse. Major-General. Goffe 
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desired the petition be heard as a public and not a private 

matter for redressing grievances in the courts. Lord Strick

land and Luke Robinson of the Protector.' s Council spoke for 

hearing the report as private business as it was a particular 

grievance.59 From the support given the petition by the

councillors, the Protector must have been anxious to dispose 

of the case. The House then resolved to hear the committee's 

report, which was duly read and approved by the House. 60 The 

House could not resolve the question of payment of the E200 

owing on aodney's principal debt. Evidence on Rodney's pay

ment of the balance of the E520 originall.y owed was "supposi

tory and supplemental. with the House unsatisfied. 1161 

The members of the House who were generall.y in opposition 

to the Protectorate form of government then made their move. 

Colonel John White spoke first. 

I shal.1. willingly agree to wave the debate and question 
upon the E200 whether paid or not, because the House 
seems unsatisfied in it; but I cannot be of opinion that 
the judges have done their duty in this business, or 
that it is only error in judgment, and not of affection 
or corruption. 62

Uolonel wnite was unwilling to let the matter drop with repara

tion to the grieved party. The J.ords commissioners must un

dergo an enquiry into the propriety of their actions. In 

this he was supported by Lambert Godfrey and Mr. Moody. For 

the honor of the lords commissioners accused and the justice 

of the House, the judges must either be vindicated or punished. 

The committee had failed to make a judgment on that point. 63

It r=i.ust be pointed out here that both Colonel : . ..Jhite and God

fa:.�{:y -;.;ere well kno,;.m anti-government members. i.fui te had by 

1658, become an ardent opponent of Cromwell's 
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arrested in that year for being implicated in an anti-Pro

tectorate propaganda campaign. 64 Godfrey was more interested 

in establishing the supremacy of Parliament over the Council 

and Protector. 65 Rodney v. Cole afforded an excellent oppor

tunity to assert parliamentary supremacy over the courts and 

the Council of State. 

Viscomit Lisle, Luke Robinson, and Sir Gilbert Pickering, 

all councillors, came to the aid of the lords commissioners 

by advocating that the issue of their conduct be referred 

to the committee already charged with the business rather 

than to proceed with the debate in the House. Even Speaker 

Widdrington, whom it must be recall.ed was an attorney for 

Cole in 1650, was anxious that the House not engage in an in

quisition on the intentions of the court of Chancery. 66

Colonel. Sydenham, the councii.lor who originally brought the 

matter before the House, reversed his earlier position, and 

opposed any examination of the lords commissioners' intentions. 

He said that Rodney had been redressed and had not complained 

of the lords commissioners, but of Cole. Unless Rodney, him

self, should accuse the judges, the House should go no fur

ther. 

If you go further, you will but lay a heavy prejudice 
upon those that have faithfully served you, or other
wise heavily reflect upon yourselves, which must be 
the issue one way or other. 

If you refer it to a Committee, I hope the Commis
sioners will take care to see the votes put in execution, 
and the party repaired. He desires not that any should 
be punished. I would have you proceed no further in it.67

�he speakers in the debate were quite evidently divided 

between the gove��ent forces and those disposed to Parlia-
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ment's supremacy and autonomy. The latter group did not 

forbear after Sydenha.m's speech against further enquiry. 

They merely shifted their approach somewhat. Major-General 

Boteler, Colonel Bampfield, and Colonel l"iatthews spoke for 

proceeding with the enquiry for the "honor of the lords com

missioners, for their vindication." Colonel 1'111'..etham especially 

wanted �lhitelocke cleared, and Colonel Matthews wanted the 

whole business heard at the bar of the House.68 Lenthall, 

Master of the Rolls, said ''I would not have you further 

enquire into the business. The party is relieved. He, I 

believe, desires no person's punishment."69 Lenthall, 0£ 

course, was one of the judges involved, having made the ori

ginal decree in Rodney v. Cole. Any wholescale investigation 

cf the Chancery could lead to his dismissal. Some spe�ers 

continued to be against carryin� the matter further, others 

wanted the charge of corruption heard at the bar, especially 

Colonel Briscoe, who stated, "One of the judges LL°isle no 

doub,:y' is particularly charged in the remonstrance, and it 

imports your honour to enquire into it.u70 

To the suggestion that the implicated judges be required 

to appear at the bar and vindicate themselves, Speaker Wid

dringtcn delivered a sound rebuke. No one was comin� to 

the bar of t� House. Without a charge such procedure was 

out of the question, and even with a charge a member would 

first answer in his seat, later at tae bar if necessary. 

The rule in such cases was elaborated by John Bond, one of the 

masters of Chancery. 71 According to Burton, the debate 

continued for sometime but with the House coming to no deci-
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fy Rodney, the main purpose of several members was to impugn 

the character of Lisle enough to cause his resignation or 

dismissal from the court. 73 Although Whitelocke was involved, 

he seems to have had more friends (or fewer enemies) among 

the anti-Prote·ctorate forces of the 1656 Parliament. 

Rodney v. Cole reappeared in Parliament within four 

months. On 26 May 1657, Burton recorded, the motion of Mr. 

Fighland for Parliament to receive Rodney's petition to have 

the former resolutions of Parliament confirmed by an act of 

that body. Cole seems to have successfully avoided returning 

the full value of Rodney:s property. The value had been set 

at El,000, but the property given him by Cole was in Spain, 

unavailable to him; the remainder was worth only ElOO. The 

House referred the petition to the same committee as sat in 

January. 74 Rodney probably made good his claim with Parlia

ment but failed in the execution, for again in February 1659, 

he petitioned Parliament's committee of grievances, headed 

by Colonel Terrill. 75 Quite obviously, Rodney was no match 

for Cole's ability to avoid compliance. Host likely Rodney 

never received full compensation, that is, if Sarah Rodney's 

petition is accepted as factual. 

Lisle escaped any punishment and the case was dead. 

However, this does not mean that Cole v. �odney and its 

counterpart had made no impression upon Lisle, nor does it 

infer that he had no feelings on the ramifications possible 

from such slip-shod procedure in Ch�-icery. Far from it. He 

had come close to being labelled corrupt through the exi-
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gencies of faulty procedures. Perhaps it was that which 

occasioned his remarks writ-ten in 1659 after dismissal from 

the bench. 

Rodney v. Cole. nota the order de Chancery to the 
Clarke de Statutes to certify that Statute the Seale 
being broken, occasioned great suites both att law 
Chancery, Parliament, upon References from lord Protec
tor etc: Therefore I judge it the best way, when any 
petitions the Chancery, sur petition et affidavit that 
the Seale is broke by accident, or lost, or burned, and 
therefore to gett tne Chancery to order the Clarke de 
Statutes to certify tne Sta:L:tuty it is better for the 
Chancery to direct the defendant to exhib:.[iy a bill 
upon the equity of the accident, and thereupon the court 
can give him relief if he proves the equity, rather than 
to order the clarke to certify the Statute, for that 
doth enable a man to a suite in law by an order in equity 
meerly upon an affidavit, and doth make an affidavit to 
be as strong as a recognisance, and if this be ever fitt 
to be donne it is not fitt to be donne untill at least 
answer defend:.lany or bill exhibited confessing it or 
sur hearing proving it, but not sur petition et affidavit. 76 

Furthermore, Lisle never accepted the accusation that 

the court had done a wrong in �ole v. Rodney. In an entry 

of the "Abridgements, u entitled the "Court can do no W'rong," 

Lisle linked the case with the following remarks for Pretti

man v. Barney in 1651. 

\.Jh.en a wrong donne to defend:Can,:!:7 by an order obtayned 
by pl:La'intifY The court shall not be said to do wrong 
because it is hereby in the courts power to make him 
that procured the order to make defend:iany satisfac
tion. 

�fnatsoever act the court doth do judicially out 
of that act does arise a oower to make satisfaction 
for any wrong or injury d�ne by that act. 77

In assessing the cases of Cole v. Rodney and Rodney v. 

Cole, several points must be considered. First, did Lisle 

have a tendency toward corrupt practices in office? The 

known and suspected instances of Lisle's influence used for 

his friends and relatives have been presented. The question 
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is do those examples establish a disposition which would 

lead a judge, even of the seventeenth century to indulge 

in unfair practices in his own court when a close relative 

was a litigant? Frankly speaking, they might. However, in 

fairness to Lisle it must be reiterated that Cole v. Rodney 

was the only known case of corruption in office charged 

against Lisle. One such case does not brand him. Most of 

Lisle's contemporaries were loathe to examine the intentions 

of a high judge in his judicial decisions. To find a judge 

in error was a recognized judicial function of Parliament, 

but to question his intentions was another thing again. The 

examples of :.Lisle's influence were 011 
........... drawn from his role 

as a politician and administrator, not as a judge. As a 

judge there is only the one charge of corruption. And that 

case must be considered not proven. 

Lisle never gave even a hint in his notes on the case 

of Cole v. Rodney that he was accused of corru�tion. F.e 

must have realized that it was the procedure of Chancery 

in cases of damaged seals which caused him so much trouble 

in 1656. He certainly found it was the defect in Chancery 

procedure which caused the case to occasion so many appeals 

and references. In Lisle's notes on the case we can see that 

it did have an impact on him. After his leaving the Chancery 

in 1659, he reflected upon the case enough to write down 

where the problem arose and how it should be corrected. 

Lisle was not indisposed to change in Chancery when it proved 

ne'?essary. 
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CHAPI'ER X 

THE LORDS COMMISSIONERS AND 

CHANCERY REFORM 

Reform of the law and the courts has been the subject 

of most interest in seventeenth century English lega1. history. 

Stuart Prall and Donald Veall have recently devoted their 

efforts to the reform movements of the Interregrwm. The pro

liferation of reform pamphlets on law and the courts from 

1645 to 1660 made possible a thorough understanding of the 

leading problems and solutions. They have been adequately 

examined by both the contemporary pamphleteers and the his

torians who have utilized that literature in their works. 

What has been neglected in the works on the reform movement 

during the Interregnum is an adequate treatment of the par

ticipation of the chief officers of the central courts in 

reform. 

Great upheavals in society, such as the English civil 

wars, usually give an impetus to reform. However, civil 

war can equally provoke a conservative reaction toward 

reform through the search by the participants to reestablish 

the lost rights and liberties of former times. Law reform 

of t:he Interregnum was possibly hindered by just that ten

dency among lawyers. The common lawyers, who in 1640 aided 
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the cause of Parliament because they felt the pressure of 

changing times with the rise of the prerogative courts and 

legislation by proclamation, sought the raestablishment of 

the law and the court� as they had once been, before the 

advent of the Tudors. These men, or most of them, possessed 

no great reforming zeal. The common law found in the writings 

of Coke was their ideal. When the clash of arms in the first 

civil war was over, they had accomplished all they wanted. 

The Star Chamber and High Commission were gone; the regional 

prerogative courts were gone. The threat to centralized 

administration of justice in Westminster was gone. The com

mon lawyers and their ancient institutions in Westminster 

were safe again. 

However, the reforming zeal of some lawyers and of most 

dissident groups, such as the army, was not gone; in fact, 

it became greater as the Interregnum approached. The ccmmon 

lawyers found themselves in a dilemma. If they cooperated 

with the reformers, all they had fought for would be lost. 

If they failed to aid in the reforms, they could lose all 

anyway. Many groups demanded the complete abolition of the 

old forms common law and equity. That was certainly not 

what the lawyers desired as the fruits of the civil wars. 

Therein was the origin of their intransigence on the question 

of law reform. Nevertheless, there were some lawyers, such 

as Lisle, who were not completely committed to the ideal of 

the law as Coke wrote it. Lisle had never developed the 

deep seated distaste of courts '_'prerogative," but only for 

those controlled by the Stuarts. In Lisle's acceptance of 
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the necessity of "prerogative" courts (advanced thought for 

a seventeenth century lawyer), we can detect a willingness, 

not shared by many of his colleagues, to experiment with 

reform. 

It is not difficult for one even slightly acquainted 

with the legal history of the seventeenth ceni:w·y ·i:'h.a-;; all 

was not well with the Court of Chancery; it was in need of 

reform. One only needs remember the humiliation of Sir 

Fr�ncis Bacon er read the steady stream of Chancery rules 

from Nicholas Bacon in the sixteenth century to those issued 

by the lords commissioners in 1649, to know that something 

wes wrong in Chancery. when one finds the same orders against 

abuses by succeeding Chancellors, seemingly with no effect� 

hew deepl.y rooted must those abuses have been? When the 

Lord Chancellor could be dismissed for bribery, how corrupt 

must the activities of other Chancery officers have been? 

The charges levelled against Chancery in the early 

seventeenth century were the same as those of the nineteenth 

century. When George Norburie wrote in the ::-eign of James I 

of the straining of Chancery authority beyond its jurisdic

tion, of impunity of some litigious persons, of the dilatory 

proceedings, of the inequity of most references to the mas

ters, he could easily have been writing in 1650 or 1830. 1

The hearings of the Parliamentary Commission in the 1830's, 2

and the Dickensian Chancery case of Jarndyce v. Jarndyce in 

Bleak Eou�e (1853), 3 confirm the intransigence of Chancery 

toward refonn. One wou1d expect that reformers would have 
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taken their one opportunity in 300 years, to revamp the 

legal system. Indeed, some did try, and were not successful. 

Were all the lawyers and judges so opposed to change in 

their institutions? Did they fail to recognize that there 

were inadequacies in t�� Chancery? Was the Chancery entirely 

immune to change, even from t649 to 16601 

In 1640, Lisle had been as opposed to the prerogative 

courts as any other lawyer. He took an active role in the 

elimination of the Star Chamber. 4 Chancery, too, WqS consi

dered a "prerogative" court since its foundation was in the 

King's personal authority to do justice to all his subjects. 

However, the Chancery survived while the other two mainstays 

of prerogative justice did not. This survival was in spite 

of petitions to Parliament in 1640-1641, calling attention 

to several ab"�ses (forever recurrent) of the Chancery and 

offering remedies for them. s Perhaps Parliament, once Star 

Chamber and High Commission were removed, lost zeal for 

reform. Perhaps they dared not tread too heavily upon the 

vested interests of their lawyer colleagues. Perhaps the 

civil wars after 1642 were of greater urgency than law reform. 

Nevertheless, no further action was taken concerning Chancery 

reform until after 1649. Even when Chancery returned to 

regular sessions in 1648, the prir-� concern was to diminish 

the backlog of cases pending, not reform. 6

The founding of the Commonwealtn in 1649 brought a 

renewed demand for reform of the law, especially of the Ch&�

ceX17 and equity. The Commonwealth government did not shrin..�
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from enquiry into matters concerning the l.aw and the courts. 

In October 1649, Whitelocke, Lisle, Widdrington, the attorney 

general, the solicitor general, and Roger Hil.l, all lawyers 

and some judges, were directed by Parliament to give con

stant attendance to the committee for regulation of i;roceed

ings in law, which met every Friday. 7 Lawyers and judges 

were at least lending their assistance to a review of legal 

problems. In fact, the foll.owing month, Whitelocke and 

Lisle prepared the bill for Parliament which required all 

law and court proceedings tQ be in ·u.e English language. a

This reform was more applicable to the common law courts, 

because Chancery business was always conducted in English. 

Furthermore, Lisle and Whitelocke appeared with other judges 

on Council of State committees in 1650 and 1651 , for complaints 

and questions concerning the lew.9 

Pamphleteers kept up the pressure for reform, especially 

in Chancery, but some recognized, as did the author of Propo

sals concerning Chancery (1650), that Chancery was a necessary 

adjunct to the law.10 The author of this particular work was 

probably a Chancery clerk, and he presented a reform of Chan

cery from within the court, which would maintain the princi

ples of that court. The one successful attempt at reform of 

Chancery in 1655 incorporated many of those changes advocated 

in the Proposals. 

Until. 1968, one of the mos� frequently over1ooked attempts 

at reform. was the Parliamentary Commission for Law Reform of 

1651-1652.ll While the names of the commission members were 

known, it was assu..�ed that they were only radicals dedicated 
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to the destruction of the law and its institutions.12 How

ever, several were prominent lawyers; especially notable 

were the chairman, Matthew Hale, John Rushworth, John Sadler, 

Richard Steele, and John Fountayne. The origin of the Hale 

Commission, as it has come to be called for its chairman, lay 

in the failure of the parliamentary committee to force reforms 

through the Parliament after two years of Commonwealth govern

ment. None of the commissioners were members of Parliament, 

but they were instructed to cooperate with the parliamentary 

committee for the consideration of inconveniences, delays, 

charges, and irregularities in the law and the courts. 13

This commission sat from 30 January 16S2 until 23 July 

1652, three times a week, and produced sixteen bills, which 

were a fairly comprehensive system of reform for the judicial 

system. 14 None of these bills ever became statutes. It has 

been offered that the reform bills failed because of the ani

�osity of the lawyer members of Parliament. While it may 

have been true of some, it was not true of the lawyers and 

judges who worked with the F.ale Commission in advising them 

and drafting their bills for Parliament. Lisle and Whitelocke, 

both judges in the court which received the most scathing 

attacks from reformers, were members of the parliamentary 

committee a..�d frequently aided the Hale Commission. It was 

Lisle who reported the list of names for appointment to the 

commission to the House and proposed the Lords House as their 

special chamber. 15 As Lisle was apparently managing the 

business of the parliamentary committee, he had considerable 



298 

influence in determining the membership of the commission; 

he would hardly have nominated those directly opposed_to 

wishes of the lords commissioners in Chancery. 

Serjeant John Fountayne investigated the proceedings of 

Chancery to discover just how costly a suit in that court 

would normally be. 16 The Chancery clerks and examiners 

promptly produced records in two days, 17 and the cursitors 

on 6 February. 18 Fountayne did not go softly with the court. 

Although he had been a practicing Chancery lawyer since 1629, 

the Rump had forbidaen him to practice because of his com-

ments on their failure to implement reforms of the l egal system. 

The restrictions were removed when he became a member of the 

Hale Gol"'Ulission. Appearing in his first case after their 

removal, Fountayne proceeded to affront the court by "upbrayd

ing them how easily they did grant injunctions, that any that 

asked might have them • c • • !
119 Lisle informs us that the 

court took little notice of the affrontery in open court. 

The lords commissioners did not wish to jeopardize his place 

on the Hal.e Commis sion by citing him for contempt, "but the 

court in regard he had bene imployed by the Parlement as a 

chief regulator, and now by that power, did give him liberty, 

without much sharpe language. 1120 

:..lhitelocke and Lisle worked with the F..ale Commission 

from the beginning but even more closely after the commission 

decided in March 1652 to meet with the parliamentary committee 

every Thursday at two o'clock.21 The lords commissioners 

must have acted as a liaison between the commission and the 

parliamentary committee for they cleared commission bills 
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to the House�2 They even drafted an act which represented

one of the most important topics discussed in the Hale Com

mission, the institution of county registries for legal exe

cutions, wills and testaments, Chancery decrees, deeds, titles, 

and statutes staple and recognizances. 23 Such an act repre

sented a considerable dimunition of Chancery business at 

least on the Petty Bag side, which was the enrollment or 

registering office of Chancery.24 The support of th� lords 

commissioners for the legislation pf the Hale Commission 

does not demonstrate antipathy to the cause of reform. 

On 31 March 1652, the Hale Commission proceeded to the 

topic of Chancery reform. They entered in the record that 

there were two ways for considering the problem of Chancery: 

from the problem of process and from the problem of jurisdic

tion. 25 There followed almost two weeks of investigation 

of Chancery procedures. At the outset cf its enquiry, the 

commission on 2 April, sent Fountayne, Hugh Peters, Sir Henry 

Blount, and Sir Anthony Ashley Cooper to confer with the 

lords commissioners.26 Their purpose was to sound the opinion

of the Cli.ancery judges, "concerning the whole proceedings in 

Chancery."27 Had the lords commissioners actively opposed 

the work of the Hale Commission, these men certainly would 

h h h 1 . � 'h • • not ave soug. t t e consu tat�on c ... t. .. e opposition. 

Most of the topics brought before the commission were 

familiar to all, the proiiferation of fees, the costly charges, 

and the exercise of �ffice by deputy. Mention of these abuses 

in Chancery in Lisle's 11Abridgements' 1 indicates that he .1as 

not ignorant of them, nor that he was opposed to their rec-
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tification. 28 Lisle was also concerned enough about the 

ills of Chancery to search out the views of his predecessors, 

especially Bacon's, on the subject. 29 He even proposed some 

original ideas on reform. A major problem in Chancery, wrote 

Lisle, was the low cost to the plaintiff should he lose a 

case. If Chancery followed the common law example of higher 

costs to the plai�tiff, many. unnecessary suits could be pre� 

vented. 30

The complaint against the expanding jurisdiction of 

Chancery occupied much of the commission's time. A backlog· 

of cases caused by a litigious society and a rigid common law 

caused the jurisdiction of Chancery to expand and yet fail 

to meet the needs of suitors. In the l640's, the prerogative 

and ecclesiasitical courts were swept away. 31 The Court of 

Admiralty was under attack. Provincial courts, such as 

Duchy Chamber� �ouncil of the North and Weish Marches, County 

Palatine of Chester, and the Cinque Ports, which also heard 

cases in equity, w�re eliminated or restricted, but not 

replaced. Consequent1y suitors in outlying provinces were 

obliged to seek equity in Chancery at Westminster. After 

1649, there were cries from the North and Welsh borders, 

that the price of centralization of justice was often no jus

tice. 

Lawyers and judges before the 1640's had often connived 

at increasing the traffic through their courts at the expense 

of other courts. It is also true that there were compiaints 

from 1649 to 1660 against the increasing jurisdiction of 

Cha�cecy and that this was due to the avarice of the judges 
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there. However, exam.inati�n of some cases after 1649 does 

not show that the 1ords commissioners always favored the 

expanding jurisdiction of Chancery. Centralization of justice 

was a subject which the Ha1e Commission avoided. On three 

occasions it was brought before the commission. On 18 February 

1652, centralization was cited as a hindrance to speedy jus

tice. 32 On 12 March, there was a formal attempt to intro

duce consideration of the jurisdiction of the counties pala

tine. The Hale Commission decided it was not competent in 

the matt�r. 33 On 31 March, the commission discussed the in

convenience caused in judicature by the removal of the region

al jurisdictions. 34 Nothing came of this discussion. Per

haps one reason for the commission'a failure to take cogni

zance of the regional jurisdictions was Hale's known anti

pathy to decentralization of justice; Hale was not alone in 

this attitude. 35 

The question of Chancery's jurisdiction in wales, the 

old provincial courts, and the counties palatine began in 

1648, when appeals gradually made their way to westminster.36 

For Wales, the Chancery was reluctant to extend its jurisdic

tion there other than for appeals, even on the basis of the 

Act of Union, 27 Henry VIII. 37 The lords commissioners 

recognized the jurisdiction in equity of the Liberty of the 

Cinque Ports but were cautious of claims 

defendants living in those five town.s.38 

The jurisdictions of the provincial courts of the North 

(York) and the welsh Marches (Ludlow) presented a more dif-
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ficult problem. Although the Hale Commission would not con

sider these jurisdictions, the agitation for their reconsti

tution continued. In 1654, the Lord Protector received a 

petition for the reestablishment of the Duchy Chamber.39

General Lambert introduced a measure in the 16S6 Parliament 

for the reintroduction of the jurisdiction of the Council pf 

the North at York. 40 Lisle did not oppose the jurisdiction 

in equity of the counties palatine of Chester and Durham 

but denied that of the regional councils. The court at York, 

Lisle held, existed by prescription only. Such courts of 

equity were not true courts at all; the courts of the counties 

palatine existed by the incidents ascribed to counties pala

tine. If there was· a county palatine, there was a court of 

equity.41 There is some indication that by 15S9, the Protec

torate allowed the counties palatine to resume their juris

dictions. Lisle recorded a case in which the plaintiff in 

Chancery sought execution there on a decree against a plain� 

tiff in the court of Chester. 42 

It is quite clear that centralization of justice was 

almost a religion among the lawyers and judges of the seven

teenth century. 43 While the lords commissioners were not 

averse to all minor jurisdictions in equity, even they 

regarded the trend toward centralized justice and the elimi

nation of local courts as a positive good. There were those 

lawyers who continued to push for more courts, such as 

william Sheppard, who thought too many courts preferable to 

too few. 44 Nevertheless, centralization contiuued, with the 

Interregnum accelerating its course. 
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An example of �xpanding Chancery jurisdiction, reluc

tantly approved by the court was the accession of the for-

mer ecclesiastical jurisdiction. As early as 1649, we find 

Lord Commissioner Keble l.aying down the rul.e "That al.l. laws 

ecclesiastical issued originally out of this Court /J5hanceri7, 

and by the taking away the ecclesiasticall courts it was 

agayne devolved into the Chancery."45 It seems likely from 

the number of original suits in Chancery from 1649 to 1659, 

for legacies, wills, and administrations that litigants will

ing accepted the new jurisdiction of Chancery in these ar�as. 

In answer to complaints against suits for legacies going to 

the Chancery rather than the Common Pleas, Lisle could write 

only from a negative standpoint: "I conceive the mayne rea

son why legacies are sued for in the Chancery is because 

there is noe remedy for them att court of law, for a right 

save a. remedy is a good ground of equity. :,45 1-1:uch of the 

problem of wills and legacies would have been solved had the 

F�le Commission's plan for county registers been adopted. 

Chancery also inherited questions of divorce and alimony 

from the ecclesiastical courts. In June 1649, Parliament 

adopted a law which made Chancery responsible for cases of 

divorce and alimony, 47 a jurisdiction it did attempt to exer

cise, but ineffectively. The Hale Commission proposed to 

remove this ju�i�diction to the Common Fieas, 48 a move that 

the lcrds commissioners could hardly have disapproved. 

Divorce, separation, and alimony cases were nearly always 

sensitive affairs. The notorious case of Ivy v. Ivy in 1654 

is an .. excellent example. 
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Thomas Ivy's wife, Theodosia, was not exceptional1y 

faithful, but she sued Ivy.for alimony after an alleged 

desertion. The case followed the usual procedure, with 

Chancery awarding Theodosia Ivy L300 annually. The exasper

ated Ivy, who had only gone into the country, then petitioned 

the Lord Protector against the decree in Chancery. Cromwell 

referred it to the Master of the Rolls. Finally, Cromwell, 

in the presence of the lords commissioners and both parties, 

attempted a reconciliation, to no avail. 49 Ivy then pub

lished a diatribe against the Chancery and the lords commis

sioners, villifying them for their hand in his marital 

tro�bles. At one point, Ivy wrote, 

After these things were laid open to the Lords 
Commi3sioners for the great Seal; I little expected 
that Vices should be received for Reasons; that such 
abominations should have been thought worthy the pro
tection, not to say the ancouragement of such eminent 
Judges; • • • • 

so

In Lisle's report of a conference with Cromwell, 3 May 1654, 

we see that the lords commissioners wished to divest them

selves of this obnoxious responsibility. 

This day my brother witherington �nd I went to attend 
the lord Protector, in relation to the suites for alli
mony, and my brother Witherington pressed the protector 
much either to put the business of Allimony into the 
prerogative court being a ruatter of an ecclesiasticall 
matter, and ever used heretofor by the ecclesiasticall 
court and not suitable neither to the multiplicity of 
businesses nor to the dignity of the Chancery, or else 
to repeale the act for Allimony or att least to suspend 
it till next parlement. I sayd that suites for Alli
mony were loeked upon even as aggrevances in parlement, 
as they did express themse1ves in the former pariement 
in the case of Arthur S�avely, • • • •  51

Further review of the alimony question was undertaken by Par

liament in 1657, but the jurisdiction remained with the Chan

cery. 52
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The lords commissioners were also displeased with some 

others jurisdictions of Chancery. Lisle reported that com

plaints were made against "great obstructions" in Chancery 

on proceedings for charitable uses. 53 In 1652, the Hale Com

mission recognized the failure of complainants in charitable 

uses to acheive their ends in Chancery and proposed to place 

those actions under the Common Pleas for administration. 54

Cromwell discussed the problem with Lisle and Fiennes in 1655. 

At that time they informed him of the procedure in Chancery· 

on charitable uses but added that they could not alter the 

cours e of the court. The complainants must make written 

request to the Council for the advice of the judges. Although 

the written statements were forthcoming, they were unacceptable 

to Cromwell and were not presented to the Counci1. 55 

Similarly, the proceedings in bankruptcy were inequitable 

for the debtor. 56 Commissions of bankruptcy out of Chancery 

were expensive and dilatory. Moreover, those proceedings 

were dangerous for the commissioners cf bankruptcy and for 

the lords commissioners in Chancery. They could be sued if 

any creditor, a party to the suit, thought a decision to be 

wrongly given by the judges. Lisle wrote of one such instance: 

If the court proceeds to doe any ministeriall act 
as to order the suspending of a commission of bankruptcy 
/�htainable only by creditory, an action upon the case 
tyes a�ainst �he commissioners or keeper of the great 
seale. 57

An action was brought in the Petty Bag against Lord Commis

sioner Keble as one of the lords commissioners who ordered 

the suspension of a commission of bankruptcy, obtained by 

the petitioners. 58 nThis action ..:as brought against my brother 



306 

Keble," wrote Lisle, "after he was turned out of his place, 

and bro�ght only against him and yet my brother Whitlock and 

I joyned in the order. 1159 Herein was the danger for a Chan

�ery judge who acted precipitately in favor of a debtor. 

Chancery escaped reformation by the Hale Commission 

through Cromwell's dissolution of the Rump. The Chanc�ry 

was challenged again and more vindictively by the Nominated 

Parliament of 1653. Exasperated by the failure to achieve 

any reform of the courts, the radical members of the new Par

liament undertook debates on Chancery lasting two days, after 

which it voted the abolition of Chancery, S August 1653. 60

The impending abolition was undoubtedly known to the lords 

commissioners for they sat in the Parliament of 1653. Pam

phl.e�eers also joined in the call for abolition of Chancery; 

it seemed as though the court�s days were numbered. 61 How

ever, in his timely dissolution of the Nominated Parliament, 

12 December 1653, Cromwell was the protector of Chancery as 

well as other English institutions. 62 The Lord Protector 

then embarked upon his own reformation of Chancery. 

when Cromwell began his reform of Chancery in the spring 

of 1654, the court had been reduced by the loss of :"1hitelocke 

since November 1653. He was ambassador to Sweden from Novem

ber 1653 to July 1654. By April 1654, Cromwell had decided 

on his plan for Chancery reform. He summoned Lisle and I<eble 

to Wnitehall and directed them to surrender the great seal. 

Within two days, a new court, composed of Lisle, �-liddrington, 

and Whitelock.e, _was announced by the Lord Prctector.63 Lisle

and �iddrington could hardly have failed to anticipate the 

impending changee directed at Chancery. As early as February 
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1654, Secretary Thurloe wrote to Whitelocke in Sweden that 

some �terations in the personnel of the court were pending. 64

Some of Whitelocke's friends suspected that the changes were 

designed to eliminate him from the Chancery bench. They were 

reassur�d by Secretary Thurloe that the surrender of the seal 

was only Cromwell's way of beginning� �e�erel reformation 

of the laws and Chancery. 65 On 13 April Cromwell met with 

Lisle, Widdrington, Lenthall, Matthe Hale, Serjeant John 

Glyn, Serjeant William Windham, and Challoner Chute on the 

reformation of the Chancery. 66 Here then is evidence that 

the lords commissioners (except for �.Jhitelocke) and the judges 

were privy to the reformation of the Chancery at its inception. 

In feet, the lords commissioners, the common law judges, and 

the iawyers bore the brunt of initial work on the refonna-

tion ordinance, sitting long hours at the Rolls for that 

purpose. 67

It has been generally assumed that Cromwell's ordinance 

for the Chancery was made without the aid of the lords commis

sioners or the lawyers. 68 However, Lisle recorded an account 

of a meeting of the Committee for Reformation of the Chancery, 

16 April 1654, on the question of a defendant's answer before 

a caster of Chancery. Lisle, widdrington, and Serjeant Glyn 

were three of those present at that meeting. 69 Furthennore, 

if one compares the Ordinance as finally promulgated, one 

finds that Article VIII closely resembled Glyn's proposal 

on masters of Chancery.70

It is unlikely that most of the jcdges and lawyers 

would have participated in the committee work after May 1654, 

because the summer assizes demanded their attendance. How-
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ever, the lords commissioners were available for committee 

work, that is, if the work.on the ordinance had not been 

completed before July 16S4, when Whitelocke returned. If 

the ordinance was comp1ete by 1 July 1654, that wou1d account 

for Whitelocke's later complaint of having no part in con

structing it. 71 The Protector's Council may have made 

finishing touches to the ordinance before they issued it, 

22 August 1654. 

Nevertheless y the Ordinance fer Reg-uiation was not put 

into effect when the Chancery began its �:�haelmas T�rm in 

October 16S4. The new Parliament, elected in the summer 

months immediately undertook a reconsideration of the ordi

nance. Committee meetings began again in November, and the 

ordinance was formaliy suspended by Par1iament. 72 Although 

the membership of this committee is un..�nown, Colonel Nathaniel 

Fiennes, member of Parliament and member of the Protector's 

Council, was on the committee. 73 Lisle at least attended 

the meetings of the committee. 74 He reported the delibera

tions of one meeting of the parliamentary committee, 26 Octo

ber 1654. At that time, the committee discussed the examina

tion of witnesses by commissions in the country and resolved 

the problem similarly to that found in Article XIX of the 

ordinance. 7S The lords commissioners were not ignorant of 

the committees work, but the work of this �ommittee ended 

with Cromwell's dissolution of Par1ia..�ent in January 1655. 

The final refor..iation of the Chancery now fell to Cromwell 

ar.d the Council. 

It is assumed that the lords commissioners continued to 

suspend the ordinance from operation in Chancery proceedings 
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from Jan:�ary to April 1655.76 It was a suspension of a sort, 

for the Chancery did not hold sessions from January to April. 

There are no Chancery cases for the Hillary and Lent terms 

1655, nor are there any records of Chancery proceedings for 

those te:rms.77 Perhaps the failure of the lords commissioners

to hold sessions of the Chancery before April 1655, eA"l)lains 

why Cromwell waited until the end of April to direct the 

lords commissioners to implement the ordinance at that time. 

Without sessions of the court there was no reason to force 

the issue. It has been observed that a "revised" ordinance· 

was produced during these early months of 1655 by a non-lawyer 

committee of the Council; there are no copies of a "revised" 

ordinance, nor does any source mention one.78 C�omwell 

merely waited until the opening of a new term for the Chan

cery, and the� instructed the lords commissioners to acc�pt 

the Ordinance for Regulation of the Chancery of August 1654. 

On 23 April 1655, the Lord Protector and the Council sent 

an order �o the lords commissioners that they were to proceed 

according to the ordinance. 79 Whitelocke said that the chair

man of the Council's law reform committee (probably Fiennes) 

informed the lords commissioners that the ordinance was the 

product of "good delibeartion and advice," and Cromwell 

desired their compliance. If wnitelocke was not altering his 

original statements, then he was certainly stalling for time 

because he informed the chairman that they had not been con

sulted in the making of the ordinance and desired time to 

consider of it.BO That document had been in circulation 
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since August 16S4. The judges, including Lisle, Widdrington, 

and Lenthall, were consulted at least several. times; White

locke was not. 

The Council. proceeded as if the lords commissioners 

would cooperate. On 26 April, the committee of the Council. 

requested Cromwell to appoint six masters of Chancery as 

called £or by the ordinance. Except for the three chief 

clerks named in the ordinance, the lords commissioners were

responsible for the appointment of the new officers� The 

lords commissioners had not as yet answered the Council. On 

1 May, some of the officers had not been appointed, but the 

Council instructed the lords commissioners to proceed with 

Chancery business on al.l other points of the ordina�ce. 02

Stil.l no answer from the lords commissioners, and the Council 

again requested their answer on l May. Pressed now, White

locke, widdrington, and Lenthall wrote to the Council on 

4 May, that they could not "in judgment and conscience" adhere 

to the ordinance. 83 There was no mention of Lisle, either 

for or against the ordinance. 

All these proceedings are strangely silent about Lisle. 

The usual explanation given is that Lisle merely went along· 

with the regulation because he was a time-server, willing to 

submit to Cromwell in all things. 84 There is a better explana

tion. When the Council first sent the ordinance to the lords 

commissioners on 23 April, Lisle was absent from Westminster. 

He �robably did not return until 7 or 8 May. In March, Chief 

Justice Rolle and other judges were attacked by Royalists 

on the western circuit of the assizes. Lisle, Rolle, Justice 
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Windham, Recorder Steele, and Serjeant Glyn composed a special 

commiss::.on to try the Royal.is ts. 85 Lisle was in Salisbury 

on 12 April. when some of the rebel.s were tried, and the com

mission moved on to Exeter to try Penruddock and his accom

plices. 86 Other trials were held at Chard and did not end 

until a few days before 8 May. 87 Lisl.e placed himsel.f at 

Salisbury, Exeter, and Chard in an entry of the "Abridgement,n 

where he gave an account of th� trials before the commission 

at saiisbury, Exeter, and Chard in April 1655. 88 The Chancery 

Minutes show Lisle as absent from Chancery sessions until 

7 May.89 Therefore, he was not present for most of the con

troversy between the Council and the lords commissioners. 

When the Council issued its final order on 8 Nay for the lords 

commissioners to proceed on the ordinance, it was opportune 

fer Lisle to by the regul.ation and to disavow any pre-

vious action taken by his brother lords commissioners. On 

13 May, Whitelocke, �iddrington, and Lenthall again refused 

to implement the ordinance, 90 and the end of Whitsun Term, 

25 May, brought an end to their tenure at the great seal. 

That Lisle h�d remained silent all through the controversy 

is evident. as comme�tsto�s of the time predicted there would 

be a whole new court the next ter�.� 91

The Lord Protector required the great s�al from the lords 

commissioners, 6 June 1655. When Trinity Term opened, 26 

June, there were two commissioners, Lisle and Nathaniel 

Fi.ennes. 92 Authors writing on this aspect of the Interregnum 

have referred to them as Colonel Fiennes and �..ajor Lisle, the 
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new military regime for the Chancery. 93 There is no substan

tiation for that charge. Fiennes had served in the civil 

wars as a colonel but had reappeared in public life only in 

16S4 as a member of the first elected Protectorate Parliament. 

Lisle was never a military man; however, both were old and 

trusted associates of Cromwell. 

With Whitsun Term, Lisle and Fiennes opened the new 

term in Chancery, and FiPnnes took the lead in proclaiming 

the reformed Chancery. He gave the reasons which induced 

Cromwell to adopt the regulation for Chancery, after which 

statement the ordinance was read in opsn court. All were 

exhorted to abide by the new rules, with the old fees and 

profits of the officers swept away. 94 Lenthall remained as 

the �..aster of the Rolls after recanting his opposition to the 

ordinance. The only people who seemed really dissatisfied 

were the ousted Chancery clerks, Whitelocke, widdrington, 

and those who desired complete abolition of Chancecy. Lisle 

never recorded why he adhered to the regulation, and his 

reasons were no doubt mixed. Retaining his place in Chancery 

was a probable personal motive, but there is no reason to 

believe him incapable of a willingness to experiment. Fiennes 

was understandably dedicated to the new regulation. 

After initial implementation, the ordinance has been 

considered largely a dead lPtter for the rest of the Inter

regnum. However, Parliament extended it in 1656 to 29 April 

165i and then to 4 February 1658. In March 1658, the lords 

commissione�s reconfirmed the ordinances and the clauses per

taining to the £ees.of the chief clerks. 95 The court remained 



313 

firm against the complaints of displaced c�ancery officers, 

who periodically lodged claims for their offices. 96 In March 

1657, the lords commissioners found it necessary to issue an 

order, recorded by Lisle • 

• • e noe more or other fees be taken by any officer 
or minister of the Court 0£ Chancery then have beene
justly received during the 2 yeares last past. But
without preiudice to the right of any person in relation
to any fee that doth or may belong unto him by law. 97

When the ordinance expired, 13 February 1658, the lords com

missioners held a meeting with Lenthall, the attorney general, 

the solicitor general, and Serjeant John Maynard; they con

sidered those rules which were fit to be published beyond the 

life of the ordinance. In the meantime, all proceedings in 

Chancery were ordered according to the regulation of 1654. 98

Subsequently, the lords commissioners also met with 

Chief Justice Glyn on the question of fees in Chancery. Lisle 

and Fiennes were troubled about their control over fees after 

the expiration in 1658. Glyn wa3 of the opinion that all 

judges, according to the examples of Chief Justice Rolle and 

Lord Chancellor Ellesmere, could regulate fees in their own 

courts. The lords commissioners had done so in 1649 when 

they disallowed some old fees in their Orders for Chancery. 99 

As late in the Interregnum as January 1659, they were still 

fending off the claims of those damaged by the reforms of 

1655.100 All these examples of the lords cO""...missioners' sup

port for the ordinance should not lull one into imagining 

Lisle's blind obedience. Entries in the "Abridgements 11 indi

cate that he questioned several aspects of the ordinance. 
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Lisl.e preserved the 165S objections of ,'111.itel.ocke ancf. 

Widdrington. These object.ions were: the substitution of a 

writ of attachment to the sheriff instead of process by com

mission of rebell.ion or sergeant at arms; the original. pro

cess out of Chancery being an open subpoena; all causes 

heard in one day; references made to at least three masters 

of Chancery for an account; no relief in Chancery for suits 

on legacies and bonds for money; every cause set do��- a�d 

heard the following term after publication; and all rules of 

the ordinance had the force of law}Ol Lisle freely admitted 

that it " • • •  was found by experience an inconvenience in 

taking away the serieant att arm.es and cowID.iss:Lf-oniJ of 

rebellion in process before hearing • • • •  " As the .attach

ment went only to the sheriff, it fell. out that if the sheriff 

were a friend of the attached, the attachment went unserved.10-2

With open subpoenas it was found that the chicanery predicted 

by �nitelocke for alterations in them before service came 

true. 103 On i·lhitelocke 's complaint of rul.es of the ordinance 

being made laws, Lisle wrote the following: 

This ffiules made lawi/ was thought very incon
venient in the Reformation of the Chancery made by the 
lord Protector and his Councell for there the very 
proceedings of the Court were made into Lawes and noe 
power given to the Court to dispense with rules in some 
particular cases and such rules as rules may be good, 
but if all cases be binding as lawes, it may be destruc
tive to many a good case. As it may be a good rule that 
one should have but one commission in a case, but I have 
knowne it fall out that his sollicitcr trusted with 
papers for executing this commission hath dyed the day 
before executed and soe the papers concerning the exe
cuting of it net to be found. If upon affidavit of 
this accident it should not be in the courts power to 
grant new commission, the plaintiff hath lost his easel for he can have noe prooff to make his equity appeare. 04 
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Lisle also found fault with the ordinance stipulation 

that no bond or payment of money could be sued for in Chan

cery after 25 March 16S5. For Lisle, the clause was too 

vague, open to interpretation.lOS By November 165S, Lisle

was informed by Chief Clerk Maydwell that since executions 

could no longer be made out to the party but only to the 

sheriff, it was impossible to get execution of many decrees. 106

Even the process for appeals under the ordinance was not 

beyond interpretatic·u as the first cases of appeal adequately 

demonstrated.107 Generally, Lisle and Fiennes followed the 

rule Lisle set down in the :rAbridgements" on the ambiguity 

of the ordinance. Concerned with how to "carry 11 himself on 

the ordinance, Lisle wrote: 

If the words of the regulation in the ordinance 
have a doubtfull meaning (especially if inconvenience 
to justice happens thereby) it is good to doe as the 
judges would formerly upon doubtfull clauses in lawes, 
goe into the parlement house and know their sence 
thereupon. Soe may the judges in Chancery apply them
selves to the protector and councell who made the law, 
and till their interpretati�n, follow the former rules 
of justice to avoyd injustice. And to say they had 
beene asked, when they intended it thus, they would 
have sayd nemy (as if noe reliefe there upon a bond, if 
money all payd), but they intended it where money was 
no� payd, for the words are upon a bond for payment of 
money, but here the money is all payd. 108

The above examples demonstrate that Lisle had some 

objections to the regulation, several of them identical with 

Wnitelocke and Widdrington's. iiowever, it is safe to assume 

that on the whole he approved of the reform measure. The 

extensions which the lords commissioners made of the ordinance 

�fter its expiration, enforcing many of its provisions on 

fees, subpoenas, and other matters indicates their acceptance 
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of the regulation. Fiennes may have been responsible for 

those extensions, but we have Lisle's own adm.issi�n that he 

generally approved of the ordinance. Under a heading in 

his "Abridgements n on the "Go:>d of the Chancery Regulating 

Ordinance," Lisle referred to Sir Edward Coke's Magna Carta, 

where Coke wrote that anything aiding in prevention of 

delays in justice is a good thing. To this citation of 

Coke's, Lisle added that the ordinance did prevent delays 

of justice and was therefore a positive asset to the laws 

of England .. 109 
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CHAPTER XI 

PRECEDENT IN EQUITY CAUSES 

(1649-1660) 

The greatest obstacle in determining the extent of 

precedent's use in equity cases is that the seventeenth century 

reporters, whether official or unofficial, did not always 

indicate when precedents were offered, or if offered, which 

cases were submitted. Re�orters could hardly be expected 

to transcribe everything transpiring in court, so often, 

when precedent appeared in the argument of counsel., it was 

not reported. Moreover, precedent was much less a factual. 

situation in a particular case than it was a ::state of mind:: 

of the judges and lawyers in common law or equity. Of course 

it is not practical. to search through the entire range of 

cases in equity of the Interregnum to compi1e a list of those 

cases wherein precedent was cited and where net, in order to 

draw conclusions from statistics. Th.at precedent was invoked 

often in equity from 1649 to 1660 can be stated with cer

tainty from those cases which survive in a reported form. 

Tne important question is whether or not the Chancery judges 
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and lawyers of the Interregnum reached the "state of mind" 

necessary for recognizing precedent as of binding force in 

any cases. 

Lord Chancellor Nottingham receives credit for being 

the first equity judge to recognize and to give binding force 

to precedent in equitable actions; thereby, he began the era 

of "modern equity" as a body of equitable principles in the 

same mode as the common law. l The following discussion of 

precedent in equity of the Interregnum is not intended to 

strip Nottingham of his title "father of modern equity," but 

to demonstrate the continuity from the Interregnum to the 

Restoration Chancery which enabled Nottingham to recognize, fully 

and officially, the force of precedent in equity. Lord 

Nottingham was certainly the great judge that hist��ians and 

J.aw"'Yers have credited him with being. However, no judge lives 

in isolation, and no judge can fail entirely to observe what 

his predecessors have done, especially if the separation from 

his predecessors amounts to only a few years. Only thirteen 

years separated Nottingham's Chanellorship from the Inter

regnum. Nottingham deserves the title "father of modern 

nizing a fait accomnli and continuing to build upon a situation 

created by his Interregnum predecessors in Chancery. Lord 

Nottingham gave equity the necessary impetus to become a 

mirror image of the common law, but the Chancery of the Inter

regnum laid the groundw�rk for Nottingham's capitulation to 

the common law model. 
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What was true of Nottingham's building upon the work

of the Interregnum Chancery was also true of the latter 

which built upon the work of its predecessors in anothar 

sense. Procedural precedent, or the "course of the court," 

had reached the vosition of binding force in equity by 1640. 

However, the close relationship bet-ween procedure and sub

stance in equity meant that the next step to precedent in sub

stantive decisions was but a short one although resisted by 

Chancellors who sought to preserve the discretionary charac

ter of equitable decisions. For a variety of circumstances 

and reasons, the Chancery of the Interregnum moved on from 

the "course of the court"--what is actionable in a court of 

equity and what is not -- to an application of the weight of 

precedent in those instances where equity applied. 

The analo�y of stare decisis in common law and the 

development of procedural precedent in equity have a definite 

bearing upon the turn of the Interregnum Chancery to sub

stantive precedent in equity. Therefore, by way of introduc

tion, a discussion of procedural precedent is necessary. 

There was a time when law and equity were both decided 

on the merits of each case irrespective of previous decisions. 

�1hen clerics presided in the King's courts there was little 

need to know what past judges had ruled in order to make a 

just decision in a case before them. Even if the cedieval 

judges had wished to use precedent, reports of cases were un

available except within the memories of judges and counsel. 

As lay judges became more frequent i� the fourteenth and 
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fifteenth centuries, courts became less certain of doing 

justice on the merits of each case. Not being infused with 

the principles of canon and civil law, lay judges were more 

inclined to rely upon custom and statute law. However, 

medieval statutes were often vague and imprecise while human 

activities tended to be prolific. Litigants were less inclined 

to rely upon the conscience of the judge to deterciine the 

merits of a case when he was net a cleric. Moreover, a judge's 

conscience left too much uncertainty about the judgment in 

a c�se. The chaos of the fifteenth century caused great 

doubts for the courts about just what the law was at any 

given time. The safest and easiest way for a judge to pro

vide certainty and continuity in the law was to base his 

decisions on those of his predecessors. One of the indicators 

of certainty in law was the rigidity of the common law courts 

by the late fifteenth century. One needs only to look to 

the Provisions of Oxford of 1285 and the frozen writ system, 

to find a beginning of the process of certainty in the com-

mon law. 

Even though the judges of the fourteenth and fifteenth 

centuries revered the decisions of their predecessors, it was 

difficult for them to know exactly what those decisions had 

been. Often they were remembered haphazardly and recorded 

likewise in manuscript reports. The records of the central 

courts were kept, it is true, in the Judgment Rolls and other 

series, but the monumentai task of searching out cases from 

those records prevented any reliance upon the official records 

of the courts. It was not unt'il the development of printed 
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reports in the sixteenth century that one finds the common 

law judges and lawyers turning to precedent for guidance in 

decisions. 

The proliferation of printed reports of common law 

cases in the aixteenth century goes a long way to explain 

the common law's capitulation to precedent by the early 

seventeenth century. The most important of these printed 

reports were those of Sir Edward Coke. Coke's Reports, books 

one through eleven, appeared between 1600 and 1615. Coupled 

with his Institutes, which did not appear until the 1640's, 

Coke's Reports, so thorough and authoritative, in fact created 

the common law of England. Procedural certainty had been reached 

much earlier in the common law than in equity, but in sub

stantive certainty the common law was only slightly in the 

lead. During the early seventeenth century, thanks to Coke's 

Reoorts and others of the sixteenth and seventeenth centuries, 

the common law gave itself over to the binding force of 

precedent, or the r�le of stare decisis. By 1640, the law 

was as found in Coke and the other reporters. 

Procedural precedent in came considerably 

t�an in the common law, but when it did come, it seems not 

have crept up stealthily, but to have taken hold firmly 

within a generation. w. J. Jo11.es in his work on the Eliza

bethan Ghancery elucidates clearly this revolution in equity 

jurisdiction. Thorough record keeping in Chancery was unneces

sary, except for enrollment of decrees, so long as the office 

of Lord Chancellor was filled by a cleric of some magnitude. 
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The "revolution in Tudor government," which influenced so 

many aspects of bureaucracy, touched Chancery as well. 

Whole new sets of records were kept in Chancery after the 

midd1e of the sixteenth century, especia1ly the Register's 

Entry Books of Orders and Decrees. This seriea recorded 

not only the judgments, but most of the arguments of counsel 

and the interlocutory orders. Moreover, the Entry Books 

were bound in book form (without indices) making them easier 

to use tha� the bulky and inaccessible judgment rolls, fine 

for storage but unsuitable for purposes of research. 

The series of "Rules" governing the organization and 

procedure of Chancery began approximate1y at the time of the 

new record keeping mentioned above. The :iRules" of Nicholas 

Bacon, Lord Keeper (1558-1579), were the first to issue from 

the Chancery but were to continue from Bacon to the lords 

commissioners in 1649 and beyond. The appointment of Nicholas 

Bacon also began the accepted practice (notwithstanding Sir 

Thomas More) of entrusting a lay, common law trained man, 

with the great seal. This practice recognized the altera

tion of Chancery from a general secretariat to a court �f 

judicial business. Bacon was succeeded at the great seal 

by three laymen, two of whom were common lawyers. Bromley, 

Hatton, and Puckering continued the practice of issuing 

rules governing Chancery procedure. 

The iast of the Tudor Chancellors, Lord Ellesmere, was 

the most important. He embarked upon administrative reforms, 

which transformed Chancery into a settled body of equitable 
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jurisdiction, bound over to rigid rules of procedure. Under 

Ellesmere, the court began to acquire the image of its West

minster colleagues. However, just as Chancery's common law 

partners were s"!:raining, and had been for some time, under 

the complexity and rigidity of their procedural rules, Chancery, 

by the passing of Ellesmere in 1617, strained and groaned 

under the burden of rules, which were used by litigants 

against the process and intent cf equity. Ellesmere may be 

likened to Nottingham, for their contributions to equity were 

equally as far reaching. Building upon the groundwork laid 

by expanding record keeping and procedural rules of the late 

Tudor Chancellors, Ellesmere gave complete recognition to the 

fixity of proced-ural rules in equity. Nottingham, accepting 

the fixity of procedure and the groundwork laid by the Inter

regnum Chancery in substantive precedent, gave complete recog

nition to the necessity of case law in equity. 

Sir Pran�is Bacon, as Lord Chancellor, followed the 

practice of issuing a comprehensive set of rules for Chancery. 

Bacon was primarily a theoretician, but he managed to clear 

the arrears of cases left by Ellesmere before he succumbed 

to charges of corruption in office. From Bacon's writings, 

it is clear that he did not oppose the use of precedent in 

cases of like nature. In the Advancement of Learn.in� (1640), 

Bacon wrote, "In cases omitted, the Rule of Law is to be 

deduced from Cases of like nature; but with Caution and Judg-

men 
... tr2 

" 1w. Nevertheless, there were as yet hardly enough 

accurately or fuliy reported cases to warrant the use of prece

dent in equity. Furthermore, a man of Bacon's capabilities 
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as a judge and legal thinker could hardly be expected to 

renounce his own discretion in the as yet unformed state of 

equity as body of legal principles. 

Little need be said of Bishop Williams and Lord Coventry, 

except that the latter followed Bacon's ru.1es for Chancery 

procedure and rems.i�ed non-political. Coventry was the last 

of the Chancellors before the Long Parliament in 1640, the 

year of Coventry's death. Lord Keepers Finch and Littleton 

were not in a position to even preside in Chancery, and the 

court remained in a disrupted state until 1649. The lords 

commissioners of the great seal from 1643 to 1648 were 

impotent as judges in equity, as they were primarily custod

ians of the seal for acts of Parliament. Not until t.-lhite

locke and Widdrington became lords commissioners in 1648 

did Chancery resume its regular sessions. 

The reliance of the Chancery judges of the Interregnum 

upon precedent, both proced�ral and substantive, was cer

tainly not by chance, nor was it by express design of the 

lords commissioners. It was due tc the peculiar circumstances 

which came to bear upon the court at a time when it had 

reached a maturation in respect to procedural precedent. 

The use of precedent in the Interregn1:u� Chancery turned upon 

the nature of the court from 1649 to 1660, the record keeping 

of the court, the state of mind of the judges, the desires 

of the lawyers and litigants, and the participation of the 

common law judges. 1'1oreover, the continuity of the bench 

and bar from the Interregnum to· the Restoration ensured that 
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what had been established in Chancery from 1649 to 1660 was 

not lost but became a heritage for equity jurisdiction, 

recognized completely by Lord Nottingham. 

While the Court of Chancery was ,mder the control of 

Parliament and Protector from 1642 to 1660, at no time did 

one man hold the great seal as sole Lord Keeper or Chancellor. 

For this whoie period there were at least two lords commis

sioners, and this arrangement found complete acceptance among 

the judges. Lisle wrote that "It is not sett that one man 

should be the Sole judge in the Chancery," for "The lord 

Bacon sayeth, lett not this court be assigned over to one 

man, but consist of many.n3 Generally, the l.ords commissioners 

did not preside on all occasions with a full court, but a vote 

of all the commissioners was necessary for a final decree. 

Even though Whitelocke might make claims for being "chief" 

commissioner, in theory all commissioners were equal. 4 The 

equality of the lords commissioners meant th2y must concur 

in all orders and decrees of the court to make them binding. 

It is hardly likely that they would agree in the decision 

of every case. That they did not always agree is evident 

from Lisle's making a separate entry in his "Abridgements" 

concerning a difference of opinion among the lords commis

sioners. 5

In an early case of the Interregnum, Lisle stated that, 

• • •  because the court did differ in their opinions,
Theref�re the court did o�der the cause to be stated
by councell of each side, and the court referred the
cause so to be stated to the lord chief justice, and
Judge Jermin, to certify their opi�ions therein. 6

Bereft of the disa�reement's particulars, the records state 

only that the com.�issioners could not agree and took the 
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opinion of the judges. 7 However, the 1ords commissioners 

did not always refer differences to the judges. In a 16S2 

case, Lisle and Keble differed when whitelocke was absent 

from the bench. Opinions were post�oned unti1 the third 

commissioner appeared. Lisle reported the result as fo1lows: 

• •• and the lord Whitelocke having heard it (being
unwilling to overrule either) for this reason as I
conceive did desire it may be referred to Mr. Recorder
and Mr. Newdigate councell of each side_J_oyntly to
end the diff: [erenciJ inter pl:,La'intif!/ et defend:
[i.ny.a

Lisle's comment on these occasional differences illustrates 

their delicate nature and that the commissioners were cau

tious to avoid confrontations among the judges. The three 

personalities of ambitious, swaggering Lisle, sleepy, neutral 

old Keble, and quiet, self-possessed, and haughty Whitelocke 

woulG probably cause many conflicts in diffic�lt cases. 

However, except for the fiasco of Cole v. Rodney. discussed 

earlier, there are no indications of serious consequences 

arising from disagreement in equity cases. Perhaps one reason 

for this is expressed in the following note entered in Lisle's 

"Abridgement." 

You shall observe it often in Judge Crooks @roke'i/ 
reports that when 3 judges have beene there in their 
opinions upon joyn.t debate of the matter, yet if only 
one differed, they would give such respect to that 
one judge as not to overrule his opinion upon the first 
debate, but advise of it untill another debate or 
argument. The like is moore fitt when one of the com
missiouers of the seale doe a little doubt of a matter 
before them, it is fitt for the others especially att 
the first debate not to be too positive, but to desire 
rather to advise of it for a time. 9

It is not surprising that the presence of three equal 

judges in the Court of Chancery led the lords commissioners 
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to resolve differences out of court if necessary. However, 

as will be observed below, the "hearing" of a cause in court 

had become the most important of the Ittases in an equity 

action. In a hearing, the lords commissioners were usually 

obliged to render an opinion or to make an order. They could 

not adjourn or refer every case. Furthermore, one of the 

major complaints against judges and the law of the Interreg

num, as Sheppard wrote, was the uncertainty engendered by 

the differing of judges in one court with judges in another 

and judges in one court differing among themselves. 10 "Uncer

tainty" in the law is the key to the litigants' com.plaints 

against the law, whether in iength and obscurity of the pro

ceedings, or in the differences among the judges. The neces

sity of resolving differences of opinion, which led to uncer

tainty in the 1aw; drove the lords commissioners to heed sub

stantive as well as prccedural precedents offered by counsel 

case. 

In addition to the composition of the court in 1649 as 

a motivation to precedent, one should not fail to recall the 

chaos of Chancery from 1640 to 1649, and the enormous backlog 

of cases created by that chaos. �rnitelocke's description of 

the situation in 1648 and the size of the Register's Entry 

Books testify to the vast bulk of undecided case&. While 

on� will never find an instance that the lords commissioners 

committed themselves to precedents to more rapidly dispose 

of cases, one of the easiest and fairest methods was a resort 

tc the �recedent of like cases. It was one of the pressing 

problems of the Chancery subsequent to 1648 to clear the 
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records of undecided cases. The presence of three judges in 

equity might retard decisions, but the use of precedent could 

compensate for the composition of the court as well as most 

differences that might o�cur. 

In the study of Lisle's "Abridgements," one fact became 

clear for the Interregnum application of equity: it followed 

the comm.on law. Lisle and the other lords commissioners 

(except Nathaniel Fiennes) were practicing common lawyers 

before they were equity judges. They willingly acceded to 

the rule laid down by Parliament in 1646, if there be a remedy 

at law there can be no relief in equity. 11 Moreover, in a 

case of 1649, Lisle stated that "'where the equity is doubtful.l, 

it is best to be guided by the law. 11 12 Further evidence of 

Chancery's deference to the law can be seen in the innumersbl.e 

references of fact to trial at 1.aw as wel.l as questions of 

law to the judges for an opinion. There was nothing new in 

the assistance of the judges in the Court of Cr-.i.ancery; it 

had been proper at 1.east since the time of Henry VIII.13 

Neverthel.es s, the frequency of the judges appeararLCe on the 

Chancery bench from 1649 to 1660, left no doubt that the 

courts of Westminster were a working unit and that the lords 

com.�issioners harbored no reluctance to the infusion of com

mon law principles by way of the judges into equity. 

References to common 1.aw judges or a request for their 

pz-eserLce on 'the law 

was insisted upon by counsel. When such a point arose, the 

lords commissioners reserved their opinions until the judges 

delivered theirs from the bench. The point of law might touch 
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any aspect of equity or points of law ruled upon in previous 

cases, from Coke, Croke, Hobart, or Bacon. 14 An opinion of 

Lisle's in one case of 1653 is worthy of note because he sets 

out the reasoning of the court in allowing opinions of the 

common law judges. 

There was a point of law insisted upon by the councell 
de pl:.Laintify. The court sayd that if they did insist 
upon that point in law, they would not hastily overrule 
them on it but would either first have a case made uoon 
the point in law, and have the judges opinion therein 
upon it, or else ther·e may be a speciall verdict found,, 
and so the judges to deliver their opinions upon argu
ment.15 

The impetus for an opinion from the coIIllilon law judges might 

come from counsel as well as the court. 16 Nevertheless, the 

court did not always accept the opinions of other judges 

and would overrule their opinions in some cases. 17

One cannot fail to notice the frequency of recourse by 

the lords commissionerc to the assistance of the common law 

judges. Does it indicate the inability of the lords commis

sioners to preside adequately in their own court? It is 

hardly likely that the members of the common law benches 

possessed an ability far greater than the Chancery bench. 

The freq�ency of the judges' appearance in Chancery more 

likely stemmed from the uncertainty of the law and equity, 

which had been plagueing both for several decades. Judges, 

like lawyers and litigants, have always felt much safer and 

more just when they know the limits of the law in each case. 18

The records of the Chancery on the equity side demon

strate that a change had occurred in that court by 1640, 

which made the use of precedent at once more important and 



335 

more viab1e as evidence in equity cases. One £ea-cure of 

Tudor record keeping which hindered the turn to precedent 

was the lack of indices to the records, especially to the 

Register's Entry Books of Orders and Decrees, the most 

important of the records for determining Chancery procedure. 19

However, by 1640, the Register was preparing indices to the 

Entry Books, providing the ease and speed necessary to search 

for precedent and the true and accurate orders and decrees.20 

Another significant feature of Chancery records which encour

aged the propensity to use precedent was the beginning of 

the Chancery Minute Book series in 1639. There is one Minute 

Book for 1639, 037/1, and no more until 1649, when they began 

again. The importance of the Minute Bcok series for the 

application of precedent in equity decisions was the emphasis 

given the "hearing" in an equity case. Before the early 

seventeenth century, a Chancery case theoretically turned 

upon the "bill and answer,:: the Chancel1.or making his dec.ision 

at the hearing after studying the bill and answer. 

By the mid-seventeenth century, the hearing, as opposed 

to the bill and answer, had become the most important phase 

in an equity case. The Minute Books show this development 

clearly. Because the hearing was the scene of arguments and 

opinions of both the counsel and judges, it was much easier 

to present precedent for a motion of counsel and for the 

judges to rule on such a presentation. Furthermore, the 

Minutes recorded the substance of the remarks made by counsel 

and judges; the lawyers could have their appeal to precedent 

entered in the record. The keeping of indices to the Regis-
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ter's Entry Books and the entry of proceedings of the hearing 

in the Minutes indicate both a reliance upon the past actions 

of the courts and a dependence upon precedent or at least a 

recognition that it might be necessary to discover what had 

passed in a prior case. 

Before undertaking a consideration of some cases of the 

Interregnum wherein precedents were cited, it would be worth

while to mention some collections of cases by reportere in 

the seventeenth century. The collection of cases in equity 

began about mid-century, but most of the early reports were 

brief, at begt sketchy, and often lacked the final disposi

tion in every case. The collecting of cases, in itself, 

demonstrates a change in the conduct of an equity case. The 

reporters would not have bothered with the labor ir1 accumulat

ing cases had there not been reason to do so. Most reports 

of the early seventeenth century dealt with common law cases, 

which was natural as the common law had by 1600 moved farther 

along the road to stare decisis than had Chancery. Tothill's 

Transactions of the Hi�h Court of �hancery (1649), used by 

Lisle, was an early example of equity reports, but it was 

mainly a guide to the Entry Books. Carew's Reoorts (1650), 

Choyce Cases (1651), and Practice of the Hi�h Court of Chan-

cery (1651), are others. 

All these reports were concerned with late Tudor and 

early Stuart cases, but none was published before the Inter

regnum. There must have been a particular need for the col

lections of equity cases by 1649.21. \•Jilliam Sheppard's 

Epitome of all the Laws of Rnc-1 �nd ---c-- (1656), is more significant 
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than the earlier works.22 This compilation was composed by 

a legal thinker of the Interregnum, and the author�s section 

on Chancery and equity exhibits a pencM�t for precedent in 

equity cases. Lisle used Sheppard's Enitome extensively in 

his own "Abridgements." It is more than a coincidence that 

Sheppard's Epitome and Lisle's "Abridgement" bear a close 

resemblance in construction and probably in intent. 

Lisle's other works, "Chancery Liber 1 to 7," "Pleas and 

Demurrers," "Miscellany concerning Chancery," and the nAbridge

ment" all testify to the importance of precedent and case 

law to the mind of an equity judge of the Interregnum. One 

cannot ignore the significance of Lisle's compilations. They 

are the manifestation of the will of a judge in equity to 

turn to precedent as an important determinant in his decisions. 

Furthermore, they might have provided future.judges in equity 

with a collection of Interregnum cases for their use. It 

would seem that the "Abridgements" was used in such a manner 

by Thomas Kyffin, attorney genera1 of the .Angelsey Circuit 

in the early eighteenth century.23 

It has been demonstrated that the "course of the court" 

existed in Lord Ellesmere's Chancellorship and that rules of 

procedure had become binding in Chanc�ry by 160o.24 Indeed,

it is waintained that the procedural rules of Chancery had 

by 1649 reached the acme of their application in case law. 

The stage was set by a binding "course of the court," for the 

development of binding substantive rules by way of precedent. 

Trie process of binding precedent in procedure had advanced so 
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far by the Interregnum that the lords commissioners could 

inform the Lord Protector that they might only advise him of 

the "course of the court" in a particular case; they could 

not alter that course without express instructions from the 

Parliament. 25 Only in extreme circumstances, wherein a fai1ure 

of justice would ensue, did the court suspend a recognized 

rule of the court. 26 From fixed rules of procedure in equity, 

was a logical move to precedent in substantive decisions. 

The Chancellors of the early seventeenth century had 

been moving in the direction of substantive precedent, 

although the degree of their acceptance of this principle 

remains sketchy because of the inadequate court records. 

George Norburie, a legal critic oi the reign of James I, 

though, reported that some judges, when uncertain of them

selv�s, sought after precedents. However, he described this 

procedure in derogatory terms, that they only considered 

precedents to confirm preconceived notions in a case to satis

fy their special interests. 27 The failure of the reporters 

to give note to the introduction of precedents in an equity 

case is explained somewhat by an entry of Lisle's from 

"Chancery Liber l, 11 where Lisle wrote about precedents in 

equity cases from the past. "And for the presidents they 

were grounded upon the sole opinion of the lord Chancellor, 

and passed sub silentio. :r28 The introduction of precedent 

in an equity case of the Interregnum did not necessarily pass 

in silence. Very often they were acknowledged, debated, and 

ruled upon by the bench. 
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In observing some of the cases of the Interregnum, one 

finds that frequently tr-e lords commissioners, in delivering 

their opinions, demonstrated that cases decided in the past 

could have bearing upon the case before them. The court's 

decision in a 1649 case on the obligation of trustees to sell 

lands for payment of debts contrary to the rights of remain

dermen, took Coke's decision in Archer's Case as a model. 29

Widdrington found precedent in an equity decision of 39 Henry 

VI. 30 In one of his opiniens from the bench, Lisle also

referred to a decision in the reign of Charles I. 31 However, 

a precedent did 1.�t need the aura of antiquity for the court 

to recognize its binding quality. A decision of 1650 fol

lowed the lead of Crcm�ell v. Tracey made only the previous 

year. 32

while the lords counnissioners might cite a precedent 

decision, this was not the usual manner in which precedent 

was introduced. By far the most frequent situation arose 

from uncertainty among the lords commissioners at the end of 

a hearing when their opinions were to be delivered. In these 

instances the court directed counsel to search for precedents 

to be J.a.id before the court or deposited with the Register 

for the court's perusal. If the lords commissioners CQUld 

not agree in their opinions, counsel would be directed to 

produce cases of like nature as in a case of 1651, when none 

of the judges arrived at the same conc.lusion.33 Precedents 

were required in Mayor of Exeter v. Dendney (1655), when 

Lisle failed to agree with White1ocke and Widdrington on a 

1 f d . bl 1 • 34 ease or years etermina e upon _ives. If one of the 
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lords commissioners disagreed with a precedent acknowledged 

by his colleagues, counsel was ordered to produce others. 35 

Often, the court requested cases of like nature merely to 

clarify a point before delivering their opinions. 36 In at 

least one case of 1649, when counsel of one side disagreed 

with an opinion of the court on the rights of a feme covert, 

that counsel was sent to search for precedents to justify 

his disagreement. 37 In another pivotal case, Widdrington 

refused to deliver a decision of the court until another 

case had been decided, which might have rd.�ifications for the 

former. 38

The most forceful impetus for use �f precedent in equity 

came from the counsel and the litigants. Their motives for 

such procedure was not always clear, but when counsel did 

introduce preceden� in their arguments, the lords commissioners 

were forced to "distinguish," that is, the court had to deter

mine whether the precedents submitted by counsel were of like 

nature to the case before them. The court might swiftly 

overrule a precedent if the prior case were inappropriate. 39

In others, counsel might strike upon an especially apt prece

dent and be rewarded with a favorable decision.40 Lisle was 

adept at distinguishing precedents. In Hales v. Comnany of 

Drapers (1649), a case regarded important by Lisle, he over

ruled two precedents for being Hdoubtfull in th.e point, 11 and 

had they been to the point they still would not have been 

sufficient as precedents and should not 11oversway the court. 1141 

In Vaughan v. Eyton (1655), Lisle said the precedent of 

Green v. Awbry " • • •  does not come home to their case. 11 

Whiteiocke and Widdrington compromised here with a reference 
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to private parties. 42 Nevertheless, Lisle could find that 
. 

a precedent strengthened the argument of counsel.43 Some-

times, when the court was unsure of its ability to distinguish 

precedents, offered by counsel, they would be referred to 

the connnon law judges for an opinion on their applicability. 44

Even then, if the lords commissioners were still uncertain, they 

always retained the prerogative to decide the case without 

consideration of the judges opinions. 

Lisle's report of Clench v. Burman (1649) is an excellent 

example of protracted debate at a hearing, which turned upon 

the precedents produced on both sides. That Lisle regarded 

the debate upon precedents as importent is evident in the 

two folios devoted to the case in the "Abridgement." 

It was sayd that this court doth never intermeddle with
marriage agreements but in case 0£ settling of iands, but 
if it were an agreement to pay money, there is remedy att 
law. But in this case there is a difference for here the 
plaintiff not being party to the articles he hath noe 
remedy but in Chancery. In Tracies case there the execu•· 
tor did sue for a portion upon a marriage agreement and 
therefore referred to law, because had remedy att law, 
but here hath noe remedy att law, not being party al 
Articles. They that argued pro defendant Burman sayd 
videll: 1. The difference little from the case of Tracey 
and Poole. There upon a marriage agreement it was 
referred to law, and this court would not relieve, why 
should it in this case. 2. They cited the case inter 
Waddon et Lutterell, there was a marriage agreement and 
in pursuance de ceo, the man settles a joynture upon 
her he intended to make his wife and dyes before mar
riage and it was decreed that lands soe settled should 
be reconveyed to his heire. 

The councell piaintiff sayd this case differed much 
from the case of Poole and Tracey, for there the execu
tor who had duty owing to her and had remedy att law 
was plaintiff but here the plaintiff hath noe remedy 
att law upon these articles. There it was referred to 
a tryall att law to try whether there was any such 
agreement. Here the agreement it selfe is confessed 
in the answer. There for that which was sayd that it 
is impossible. t� make a settlement according to the 
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the agreement, the wife of Clench the son�e being dead, 
to that it was sayd �t ought to be made • • • •  

Pro defendant fut dit. If Clench the father- had sued 
the articles he could not have received the El.ODO 
portion in law or equity untill he had settled-�he land 
for that was to be precedent, and therefore a fortiori 
the sonne cannot sue the defendant Burman untill the 
land settled. 

Pro plaintiff. Although the plaintiff be noe party to 
the Articles of agreement yet he may sue thereupon for 
his advantage as it was donne in the case of wiseman 
and Roper. In the case of the Earl of Pembroke and 
Spiller, thereupon a paroll agreement, the marriage 
being thereupon executed there was a decree for the 
plaintiff per curiam, Lett the fathers bring an action 
att law upon the articles, and after that wee will 
deliver our opinions in this case of the sonne and the 
2 fathers. Att last presidents were directed to be 
shewne. 45

Clench v. Burman demonstrates that even at the very beginning 

of the Interregnum in 1649, the decision in a whole case 

could turn upon the applicability of precedents argued by 

counsel and considered by the court. Lisle's reporting of 

the arguments in full confirms that the court regarded prece

dent as highly significant in the hearing of a cause. How

ever, the absence of any comments by Lisle indicating Clench v. 

Burman to be extraordinary in any way, shows that arguments 

at hearing on precedent was taken as a matter of course. 

In 1693, there appeared a book of precedents in equity 

causes, entitled Reoorts of Cases in Chancery. authorship 

unknown. The cases therein are reported fully, presumably 

ta..�en from the Register's Entry Books, to which the author 

gave folio numbers. The work covers cases from 1 Charles I 

to 20 Charles II, and contains several cases from the Inter

regnum. Nearly all the cases reported for the years 1642 to 

1660 were those in. which the lords commissioaers relied upon 
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precedent in their decisions. In fact, the purpose of the 

Reoorts was a defense of citing precedents in equity ca8es; 

the preface was take� from statements made by Lord Chief Jus

tice Matthew Hale and Lord Keeper Qrlando Bridgman on that 

subject. 46 Four of the Interregnum cases in the Reports 

were chosen for comparison with references in Lisle's 

"Abridgements." The results of this comparison clearly 

indicated that Lisle, consciously or not, recognized the 

importance of those decisions. They were all difficult 

cases and could not be easily dispatched. 

Lisle entered briefs of these four cases as examples 

under several headings of his "Abridgements.rr Although the 

author of the Reports (1693) may have read the Register's 

Entry 3ooks in their entirety from 1 Charles I to 20 Charles 

II, recording those cases that were important to him, it is 

unlikely that he did so. More likely, he knew of certain 

cases that had become leading cases in the early seventeenth 

century, and he then searched them out in the Chancery 

r�cords for his compilation of precedents. Granted this line 

of argument, it is obvious that equity decisions of the Inter

regnum. lived on beyond 1660 and that they were introduced as 

precedent by counsel after 1660. 

The first of the four cases chosen for comparison, 

Anby v. Gower, decreed in 1655, involved the power of Chan

cery to compel.l a sal.e of lands by heirs to pay debts of the 

deceased when his executor fail.ed to fulfill that provision 

of the will. Creditors of the deceased sued the heirs in 

equity for the satisfaction of the debts. The express pre-
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vision of the will was £or such a sale by the executor £or 

satisfaction of the debts. The court saw the question as 

whether equity could force the heirs to fulfill the obliga

tions of the executor if he failed in his trust under the 

will.47 Two lines of reasoning were applied by the court 

in this case. In the first, Lisle stated that several cases 

were put to the court wherein Chancery supplied original 

and subsequent defects in conveying lands by deed or will. 

In Sheppard's Epitome, Lisie found instances of Chancery's 

doing just that and in Choyce Gases, he discovered a case of 

19 £lizabeth, very like Anby v. Gower.48

The second line of reasoning by the court was in the 

trans£erring of an executor's trust to a third party. While 

the claims of the creditors might not be good in law against 

the heirs, yet in equity, their claims might be good as a 

trust on the lands due them by the heirs in possession.49 

The 1693 Reoorts stated that the court after considering 

the precedents and the opinions of the judges, ordered the 

plaintiffs to be relieved, the lands to be sold with the 

heirs (defendants) to join in the sale for the payment of 

the debts of the deceased. 50

Wiseman v. Roper, decreed in 1646, and again in 1651, 

as the converse Roper v. wiseman, became a leading case £or 

suits on marriage agreements. The plaintiff married the 

relative of the defendant's brother, Sir Anthony Roper, 

against the wishes of his uncle, Sir Thomas Wiseman. To 

appease his uncle, tre plaintiff secured an a�reement from 
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Sir Anthony's brother and heir, an agreement that certain 

lands or their value descending to him from Sir Anthony 

would be conveyed to Si� Thomas Wiseman or to the plaintiff 

and his heirs, surviving Sir Thmn..as. Sir Anthony died in 

1641, but the lands were so encumbered with debts that the 

plaintiff received nothing. He desired the court to force 

the defendant Roper to make good his agreement to the value 

of the lands as he had agre�d prior to the marriage. Roper 

contended there had been nc valuable consideration, and the 

agreement was only entered into for appeasing old Sir Thomas. 

Further, he argued, that the defendant had no right in the 

lands at the time of the agreement and could not convey some

thing of which he had no possession and only a bare possibility 

of gaining possession free of encumbrances. The court deter

mined quickly that the consideration was good. On the 

second point of the defendant, the court took the advice of 

the common law judges and secured precedents on both sides. 

After due; consideration, the court found the agreement 

good in equity by the precedents and ordered a performance 

in specie, for damages only were available at law. The land 

must be conveyed. 51 The court's order for specific perfor

mance of the defendant's covenants was again upheld by the 

House of Lords in 1648. 52 Not c�ntent with the decision, 

Roper appealed to the Chancery in 1651, for a reversal, 

offering precedents again, but the 1646 decree remained 

unchanged.53 In 1658 and 1659, the court roied on precedents 

submitted by �iseman for a sequestration of Roper 1 s property 

for non-compliance· with the 1651 decree. Lisle reported the 
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seques�ration was granted upon the precedents to prevent a 

!'failure of justice. n54 One could contend that a "failure 

of justice" had already occurred by the delay from 1646 to 

16S9 for the fruits of a 1646 decree. Wiseman v. Roper 

became a leading case during the Interregnum for specific 

performance of agreements in marriage covenants, and the 

Reports of 1693 testify to its endurance in later equity. 

The third example, ThYiffi Va Thynn (16S0), concerned the 

omission of words in an agreement of 1640 for conveying lands 

for the advancement of the plaintiff's marriage. The defend

ant in equity, Sir F�ederick, had taken advantage at law of 

the omission of words in the deed of conveyance and secured 

possession in law as the legal heir of the one who made the 

original conveyance. The plaintiff's rights were extinguished 

at law by the defendant's legal rights due to the chance 

mistake of the conveyancer.55 Lisle reported that the case

occasioned the introduction of numerous precedents where and 

where not the Chancery would supply defects in deeds to pre

vent an advantage at law. In this case the weight of prece

dent was with the plaintiff in equity, and the defendant was 

bound by the court to take no advantage at law of his legal 

rights as heir. 56 Thynn v. Thynn firmly established the 

precedent that a legal heir could not in equity and justice 

extinguish the rights of a legatee even if the conveyance 

were made only in advancement of a marriage, if his basis of 

action at law were the mistake in a deed of conveyance. 

J.),�chess of Hambleton v. La,iy Cranborne was an important 

case in the development of the equity of redemption. The 
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granting of equity of redemption in a deed was not a settled 

doctrine before the Interregnum. In this case the question 

was whether equity of redemption shall pass with a convey

ance upon the intention of the conveyancer to do so. Fur

ther, if the conveyancer may pass equity of redemption by 

intention, so may he also revoke that intention during his 

lifetime. The duchess and Lady Cranborne were both daughters 

of the Earl of Dirleton. In one will he passed his estate 

equally to his daughters in the hands of trustees with equity 

of redemption to his wife, the Countess of Dirleton. The 

plaintiff contended that the earl's intention in the earlier 

will to convey his estate by trust was negated by a subsequent 

intention to leave the Duchess of Hambleton all his estate 

in trust with equity of redemption, having provided for his 

other daughter, Lady Cranborne, in his lifetime. The defense 

contended that the earl had no power to make such a conveyance 

by deed, not being seised to the properties at the time of 

the deed, which made it void in law and also in equity. 

Besides, it was the earl's intention always to divide his 

estate equally. Upon reading the second will of 1650, the 

court found that the earl had negated his earlier intention 

of equal division in favor of the Duchess of Hambleton. 57

When the case was first joined in Chancery at hearing 

in Michaelmas 1653, Lisle showed an unwillingness to heed 

precedents submitted by the defense. Because of the near 

relationship of the parties, he proposed that the case be 

settled by friends. Keble concurred (Whitelocke was in 

Sweden). 58 The reference proposition failed, but still Lisle 
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refused the precedents. Instead he directed. e trial at law 

on the intention of the earl to have the Duchess of H&mble

ton receive the trust of the lands by deed. 59 In May 1 655, 

with two judges present, Justice Windham delivered the com-

mon iaw verdict and opinion that the intention was to pass 

the trust and equity of redemption to the duchess. 

With a strong case now for the plaintiff (with precedents 

accepted), Lisle delivered the opinion of the court. He 

distiguished between precedents on both sides, and stated 

that if one could make equity of redemption by declaration 

f . . . h-t- b 1 °d . b d l . o 1.ntent1.or., c!!.� mi.g ___ su sequent y vol. it y ec aration 

of intention during his lifetime. widdrington concurred in 

Lisle's opinion, stressing that the common law judges favored 

the intention to pass the trust, so be it. �7h.itelocke saw 

no distinguishing characteristics among the precedents, 60 

the only question being the earl's intention. 61 The court, 

wr::,te Lisle, adhered to the precedents which showed that a 

trust passed in a conveyance by intention of the conveyor 

whether the legal words used to convey a legal interest were 

used or not. 62 It was decreed that the trustees must convey 

the estate to the plaintiff with the equity of redemption 

and pay the proportiori. necessary to redeem the mortgage on 

the estate. 63 Duchess of Hambleton v. Lady Cranborne and 

Countess of Dirleton pushed the development of the equity of 

redemption well along the way to its eighteenth century 

maturation, in that equity of redemption passed with a con

veyance with other iegal interests in an estate by a mere 
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intention. This was An added safeguard to the interests of 

the mortgagor in the lands to prevent undue advantage of the 

�ortgagee when estates became involved in lengthy and 

tor�uous family suits. 

The Reoorts of Cases in Chancery (1693) signifies cne 

persistence o� Interregnum cases beyond the Restoration. 

But how was continuity provided from the Interregnum to the 

post-Restoration period? The solution is simple yet has not 

been touched upon before, for the reason that the Interreg

num has been regarded as a detached, unfortunate hiat�s in 

English legal history. Legal historians persisted in the 

assumption that because there was a significant break in the 

political arrangement of the kingdom that there was a corres

ponding break in the development of 1aw and equity. It was 

unfortunate, we are to believe, but the development of the 

law ceased in 1640 and began again in 1660.64 Here the legal

historians have presumed something which is not demonstrable 

by fact. They must have assumed that all the lawyero and 

judges of the Interregnum vanished at the Restoration or 

ceased to practice. That assumption cannot be substantiated. 

The continuity and persistence cf the law during political 

upheavals (one of the strengths cf English law recognized 

by legal historians) applies to the Interregnum as well. 

�hough there was no continuity in the Chancery bench, 

there was considerable continuity among the practioners in 

that court. One of the most notable examples was Sir Matthew 

Hale, lawyer and judge of the Interregnum, who became chief 
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justice of the King's Bench after the Restoration. John 

Ivlaynard, Edmund Prideaux, William Lisle, Challoner Chute, 

Roger Hill, and John Fountayne, all prominent at the Chancery 

bar of the Interregnum, continued their practice after 1660. 

Probably one of the most important la�yers in this category, 

a young man during the Interregnum,� was Sir Heneage Finch, 

later the Earl of Nottingham and Lord Chancellor (1673-1683). 

Sir Orlando Bridgman, Lord Keeper (1667-1672), was the great 

conveyancer of the Interregnum. Sir Harbottle Grimston, 

�laster of the Rolls (1660-1684), was an active lawyer and 

legal author before 1660. When one realizes that all these 

men, including the "father of modern equity,a practiced in 

Chancery before and after the Restoration, it becomes obvious 

that the principles and procedures developed during the Inter

regnum would be perpe��ated through them. Equity did not 

dev�lop in the vacuum of the Interregnum only to disappear 

at the Restoration. The Chancery of the Interregnum had its 

impact �pon the history of equity in its acceptance of prece

dent as a basis for equitable decisions. 
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