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iﬁﬁﬁuDUGfIUH
?riur ua %he eataﬁliﬁhmaut of the bnited
,kﬁhates Boar& af Tax Apgeala, a taxgaqar Waa in a pre=
"aariauq aituatian sa far as securiug re&raaa from
,unjnat ana axcaaaive ﬁaxes. The Suprema uourt of the

ﬁnlted States haa nela that an ininnctian, the only

r&meﬁy a* un immeaiate cnaraater aVRilanle. 1n the ra-
gular aﬂurts, %ill i@enﬁ anly wnen the cnlieauion of
rﬁn@_taxea wculd,he,illegu«,l, or when the statute uyon.
. Whigh the tax is bsued is .ne cnatitutian&l. In ctner
fwcr&s,'nn injuﬂotiﬁﬂ,will nat be grantes because of
irregular proceedings in ths a&llecﬁi&n‘of thq.taz,

or bscanse of irregulsrities 1n'aaeeaament,§ or on the

1; Ciﬂy Hational Bank Ve f&ﬁucun, Rederal Case § 2743,
8e Usborn ve. Bank sf the United gtatas, z) U,S. 738,
& L' Bd uuiu B
3 Yarmley VQAuts ﬁenia 1 o $g Railwqg oomrnnx
~ dederal Case ¥ 10,767, :

4, Union Peeific Railway Gcwnany v, Linﬁoln CQﬁﬂaﬁy
Pedersl cawa F.14,579, ,



ground'thgtyiieyﬁax isiéxoeSSivealhu‘

| "It will be seen that the taxpayer in the
great maaarity of 1nstanoes ha& no remeay when an
unjust or unfair $ax was im@osed but to pay the tax
"and then lee an or&inary action at 1aw for its
'_reeovery. Shoul& he win after the 1ong delays caused
by eourt continuances and ‘appeals, his V1ctory wnula
_be an empty .one as the ‘gost Ln itself of such an aotion
would be almost prohihitive.

Even should theltaxpéyerketcasé gome within

the narrow realm in which an injunotion wéuld'lie,
the Supreme Court of the United States has held that
thé éotioniﬁnrqan 1njunction ‘cannot be maintained
:unless the taxpayer has tendered the portion legally
agsessed to the government.2 vSince this is the question
1usually’in contrqversy, ;t is easlly seen what great
,Maiffieultieg must be surmounted before an injunction
will issue, This leaves the taxpayer pracﬁicaliy ﬁithE

out a remedy so far as immediate relief is concerned.

1. Waeshingbon Market Company Ve Distriot of Columbia,
4 Hackey(UsSe.) 416,
3. Taylor Ve SBCOI’, 98 UeSe 575. 25 Le Eda 665' -Albu~-
querqne Hat‘l Bank Ve ?erea. 147 U S. 887, 13 Sup ¢t 194,



Beaause of the above difficultles in having
~ tax matters ad;uﬁieated by tha regular courts, a very
_urgent,neednhaa besﬂ felt for the establishment of a
‘i”tbihﬁnal §hiéh‘cou1d handle ‘the tax controversies in a
prompt yet“eﬁficieﬁt manner. The Bqard was establishéd
to maét this‘neéd and;isAtherefore'&estined to'beoome of
incraasing importance 1n the ta? macninery of our feder-
al govarnment. It is therefore of major concern to s
taxpayar's gase tha% his couneel £now 1ts progeedure,
One who hns a gr*evan&e whlch he wishes a |

oo

court to adguet must prouaee proof of the Laots upon
VWhlGh he bases hlS claim for relief, Just what proof
will be,eonsidered necessary pf‘courSe must be deter-
‘mined]befbré the‘triai‘of thé case hegine in order that
'the’plaiutiff may 53 ablejto méke a prima facie case
in hie Lavor, | That is, if at the trisl it aevélo’ps
ihatimatérial facts ha#evﬂsﬁ-beenfprcvéd, the partj:
, which-has‘the'burden”of proviﬁg such matérial-facts
‘loses, In cases before tﬁeyﬁnited qtateééoardoi
, Tax Appeals, th;a is the taxpayer. Innother wordé; tax-
vphyews and their counsel are presumed to knnw the law

of evidence and the appeal will-be dismissed and



the commisaioner of Intarnal Revenue' s determination
apprave& 1f 8 prima facie case 1s not established by
the taxpayers |
Ee&aral s%atutea and the general substantive
1aw determine just what the United States Board of
Tax Appeals may or may net pass upon. The United
States Revenue Act of 1934 gave the Board the power
%0 preserxbe itS»own rules of evidence. Experienae
 ’sh6ﬁa&‘thgt‘this prdvision wséiéonfusing sd'thé Revenue
'Aot of 1926 ohanged the provisions in the Revenue Act
‘of 1924 and now ths hearings of the Board must be con-
&ucted in accordanee with the rules of evidence applic-
'able in the ccurts of equiﬁy of the Diatriot of Col~
umbia.g, | E -
et Sueh a broad and comprehansive suhgect as
'proeee&ural rules in eqnity courts in the Distriot of

Golumhia cannot be covered in such a short trsatiee

ag this. Suffiee is to say that ae a general pro—

i positien, the rules as to equity proceedure there do

not aiffer materially £rom tha adgective law regarding
1. in re Appeal of Pleasant valley Ranch COe 2 BaeTohe
‘335; In re Appeal of Harry Israel, 2 B.Te.A. 1252; Lee
Sturges, Administrator of Iuck H, Sturges. ,

2« Bevenue Act of 1926, Section 907a.




eqnity 1n other jurisdictians having the common law
of Englami as a basis. The Elist.rict of Columbia Code,

tha reports nf the Supreme Court of the United States
;and ﬁhe equlty courts af the Dietrict of Columbhia
 sh0n1& he stu&ied before delving into the reports of
the Hnite& States Board of Tax Appeals for. ag stated
above, the taxpayer an& his counsel are presume& to
|  know the adjeeﬁive law pertaining to proeeedure be-
;fore the Boarﬁ~ so that‘tribunal doea not discuss
:tﬁis matter to any great 1ength in its decisions.

< Properly apeaking, the word "evidence" con-
‘sidered in relatian to 1aw 1ncluﬁes all the legal .
v_maans, exclusive of mere argumﬁnt which tend to prove
’ ?or disProve any matter of fact the truth of which

18 submimea to judicial investigatiom.t Adop‘cing
this definition.without further discuasion, even

though authorities differ cn,the matter, we are then
confronted with the necesaity of defining adjective law
and evidence.‘ Adjeetive law 1ncln&es all the laws

'whi_oh, have built up the judicial gystem,_w_rhether‘ they

1. James Bradley lhayer, & Harvard LaW'Reviewbléﬁ.



have ha& thsir crigin in the ccnstitu‘bion, the leg=-
~islature, 01‘ the caurts..l, It embraoes, too the laws
which have fixe& the prae‘bice in the cour'bs--the
vme'bhoa.s af carrying on the work. by ;,mdge and ;}ury, the
laws presecibmg the manner in which 1i.tigan‘bs mu t
seek relief anﬂ carry on their cases 1s also inoluded-
and fmally aartain rules have grown up as a part of
'hhis law, whieh relate, not to the. machinary of the
system, but hav:}.ng regar& to the imperfections of the
. maehinery, are c.onaerned wi‘bh sor‘hing out and select-
ing the materials Whi.cxh are supplie& to it. o
*these rnles fcr the admissiun of evidenoe

are "baseﬂ. upcn the experience of several oenturies

= as to what should be considered and what shoulﬁ not

in G.eciding con‘hreversies. In the period of 1ittle
ver four years which the Board of Tax Appeals has

been in existence. 11'. is ohvious that no revolutionary
changes m the law cf evidence a8 interpreted 'by it

would take Dlacee A cursory readmg of the cases de=~
i et y

1 Q‘ha,yer‘ s ’?reliminary' Treatise on Evidence, Chapter 6,



oided by the Board in this short period reveals two
things, viz: (1) & snrpriSLng amount of 1gnoranoe 1n
regard to the lawa of evidence in proceeainga before
the Board which has been very costly to the taxpeyers,
~and (2) é trend which the rules affecting the admis-“

~8gion of documentary evidence before the Board has

. taken.

'TThe_purpose'cf;this thesie thefefore; will |
rbe ta report the result of an inyestigation of the
‘eages declded by the Board affectlng the aumlssion
fef dacumegtary evi&ence and 1neidentolly to bring
'out‘Just how the Board in its decisions adheres to’ 
'the'lbng'éstabliShealénd well founded rules of courts
in'gegeral regarding‘tﬁe;s&missicntof evidense of a

documentary nature,



CHAPTER 1
‘; szzmu%wmﬁ :

A graaumptiéﬂﬂia a p?obahlé,inivrenae which
common sense, @ﬂlightenaﬁfby humﬁn_knéwleuge and ex-
garieaae;fdraws from the gonnection, relgtioﬂ and co=-
incidense of facts and eiroumstances with cach other.l

‘Presumptions are of law or of facte ?resumptions of
law are usﬁslly fbnﬁdeﬁ4uyaﬁ reaSOHQIOf'ﬁublic'polioy
and scai&lrcoavaﬂiaﬁea~ana aafety, w@ieh.are Warraut-
aafby.ﬁhe.legél experience of courts in administering
 3uatice; whiie,presnmytiohs cf fact reaultnfrom tﬁe
préoﬁ of a £not or a nunber 5£;faets and circumstances,
‘which humau expsrieﬁaé haa shown are usually assooiat-
¢d with the matter unfer investigations®

oI uged 88 a rule of law then the word may.
 $?33 a great mény déifferent tﬁings. It is the purpose

of this chapter to'discuss the use of the term in ite

le ¥inen the word "presuvmpticn® is used, it will be
clearer to think (a) Is the word used for inference?
(b) If not used synonymously with inference, what
‘rule of law does it refer to? One may thus get rid
¢f earryiug in the nmind the subject of presumpticons
as n separate branch of law. (see Bouviers Law Die~
tiomarys) . .o ,

2, United Stntes v. Searsey (D.C.) 26 Fed, 435,



1attar‘megning in a;iestricté& senses That is, onl&
s§;£a:.a$ the,;aﬁ affeé%s;the particular kinds of
easés'thgt come,ﬁéfdre'the ﬁhited'Stateszoardﬁof)
'an éypeala. . |

\ - The Boar&. 1ike other tribunals holds
that 1n some caees presumptions are stronger than in
otners, and $hat the weight tO'be given to various pre-

sunptions must be determined. from common experience,l

%here the statute ereates a presumption tnat of course
is conelusive.z, in the average court all other presu-
mptions have the effect of creating a prima facie case
énly ahd the least amduntvof proof by thé opposite
party will shift the burden of going forward with the
evidenee to the complainant.z |

" In cases before the Board. the strength

to be given the various prasnmptions seems to varye.

1o Barnes Coal & hialng Gompany Appesal, 3 BeTohe 891.

2, Appeal of Elizabeth W, Stranshan, 4 3.T.A. 287,

( Presumption created by Section 31 (b) Revenue Act of
1925 which declares that &;stributicns by corporations
shall be dcemed to have been made from most recently
accumulated undivided profits or surplus is eonclusxve.)
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ﬁha_,pmémnpﬁ;ﬁfaa to the corraectness oyfl the findings

of the ;}Mimimgr of .‘Int.ema.}, 'Ravanue: i8 strong.l

, ;ggﬁhen? Wt}x&s; his findings are éerrent mtilﬁefinite-

.l;y,pgg\géa g‘eh@r&ise}l}m evidence of ‘unqugatiox;ed pro=-

bative km}.um: This pmmmptmr;_; is Qspeciélly true aé

to his determinations as to value of property and ag- |

'asﬁé m geﬂaral.z In fact, ‘book ant:ias nade at the

) ‘time of the.aaqnisiti;mﬁ:z t_he ‘assets ave .inauffic-— |

| “ient to overcome j‘&;ha;imaumptiou of correctnoss ate~ .

- taching to the valuation of assets made by the Commise
. "

‘gioner.” The Board; however, does not allow this pre-

‘ ‘sumption to be earrisd to sn absur&ity and thus be un~
’v"if&i?a,@if N | ; | o

The presunption alse exists that the Com=
‘mwaiomr of mﬁamal Revenue parfoms his auty in the
‘manner provided by tha statute and ﬁoes nct excesd nis

. ITIE T hpear of e Lo COOK, B B Fu Ae 107, Hamz.l-
ton lifg. Company' s Appeal, 3 Be Te As 1045.
‘Re In ro Appeal of Maxz Schott, 5 Be Te 46 79.

E ‘55 In re épyeel of z,.ennea,y Construction Go:npany, 4 B

: J;& An 2?6

4s In re ﬁppe:ﬂ. af 8& I:. zmvlar, 6 B. To Ao 250 (There : -
‘is no presumption ag to the correctness of finding of
the Commissioner in a letter of earlier dste than the
mttar Biving notice of final &ateminatian.)



lawful authority.l The Board here simply aots, in

the eonaideration of facts coming before them. upon
| the theory whiah governs the aetiuns of all men. viz
that thﬁ Gommissianer and puhlic offioers 1n general
conduct their business in the ordinary way, sand per-

form,their duties regularly. ,Similar to the above

is the so~ealled “prasumftionﬂ that the regular conrse'

in husiness matter or the conduot of affaira is fol-

,1owea.‘ Qhe familiar doetrmne that proof of the mail-

ing of a letter is sufficient prima faoie evidenee of

its receipt is an illusnration of the reliance placed

by th@ eouxts on the regularity of the conduct ‘of pub~
e a:fficials.z B o | -

' Where the findings of the commissioner of
Internal Revenue are not involved less force is giv-

en to presumptions by the Board? It seems o hold

‘_l. “In deteraning whether deficienoy nonioe signed
by a .deputy commissioner is a statubory notice; it~
will be pregumed that the deputy was acting regularly
“and under proper authorization of the Commissioner."

- Panny Hewnman's Appeal; 6 Bs Te Ae 373,

2« Henderson v. Goke Gompany, 140 U. S. 25 11 Sup C%
6910

3. In re Appeal cf'Masagiro Turuya, 4 B, Te A; 557'
ggére Appeal of Acton Farms Eilk Company, 4 Be Ta A.

1"
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‘ rather close to the holdings of courts in general
‘regarﬁing the 1egal status of the marital relation.l
’This is also true in thoge caae pertaining to the
regulariﬁy and 1egal status of corporatione and bus—
’1ness ‘aoncerns iﬂ.general.z |
S %hs possession of personal pr0perty when

there is no evidﬂnce explaining its nature is prima
"facie praof of ownership. The United Statea Supreme

“chrt has held that the poseession cf a negotiable
T:instrument raisee the presumptiua of ownerehip in
‘the possessor,5 The United States Board of Tax Ap-
' pea1s has he,a in accordanee with that decision.4 of
'conrse this presumption is very limited in 1ts scope
for the possession of an open aceount in favor of
‘:another is not presumptive evidence of its ownership
 by ‘the hola.l"' | |
' " When it is ehawn that certaln.prOPBrty be-

. TIIR Te Appeai of Ja B. Tilly, £ Be T. Ae 1149,
2, In re Appeal of Collins—ﬁoearthy Candy Go.,’
4 Bt Tg Aa 1280'

- Be C0llins ve Gilbert, 94 U.~S. 753¢

" 4. In re Appeal of Harry N. Gifford, 3 B. T. A. 334 .
5. Grogg v hallett‘ 111 N, C. 74, 15 S. 5. 936.



longs tc_a'partiéular person, theylaw presumes that
the owner&hié remainsyunchange& ﬁﬂtilfthe contféry
“appears.ls in;praceeaings before th& Board this rule
~ is supplemented by the one holding that the value of
_property established by the price paid,for’it at time
of<puxchaéafmay be pfeénmea,to obtain at a later date
 until rebutted by evidence.2
| The Board also presumes that a previously

existing state of’things contlnues to exist.? This
is only anatner way ef gaying that the Board takes for
’,grapted:sucn matters of common,experience as are in-
cidental to she ebnsidera#iqn of a case in the same
way as any{intelligent person dees.4 It does not
meéﬁ'that; 1f ﬁhe,continued existence O£ a state of
fécts is‘iﬁrissue, there is:anybprésumption-which
will relieve the one party -}df the other from the ord-
inaryﬁaﬁbunt ofvprdqﬁ reqnired.tﬁ‘estaﬁlish such facts,

For éxnﬁple,'éttempts tO-make use of thé;preSumption

1. United States v, ﬁaﬁhoit -Fed case y 15,740,
2, In re: Appeal ‘of We Ca Arthnr, 3 B.T;a. 374,
3, City Na'tional Bank's Appeal, 2 BeTed. 623.

4, In res Appeal ef Wie Co Arthur, supra.



of regularity as a substitute for proof have frequently
o been made, ‘l‘imy have faiied for vthe" reason that,

when ﬁhemconrts havé been brought to é. close examin-
ation off its nature, ﬁhey have reaogniééd its J;eal |
'charaeter, and have..mf/nsed %o go %o the length which
the unconsidered languézge of some of the decisions

would warra;.‘nt., |

14
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N cmma 111

f RBCEIVIKG Tﬂﬁ DO CUMENT AS EVIDANCE
?he'intro&ugtion'inrevidence_of a writing
 13 nqt,aecémplishéa~when the document is §ioduéed in
qaurt._ @pera are pré}iminary(matters_to be taken
care of‘ﬁéfaxa thevwriting can ba‘receivea.l One of
jtheéeAQAttgps,is,that the auﬁhentication of the writ-
yiﬂg;‘by’ssﬁahlishing thé signature on the document
as the pﬁcber'ohe.' Anoﬁhér is that'of esfabiishing
‘the genninenass of the writing when the document con~
tains no signature.2~ With respect to proof of the
former kind documents have been divided into two
claases- those whieh are attested and those which
xare nots - : |

h V The commn& 1aw rule was that resort must
first ba had to proof of handwriting of tha attest~
ing witness or at 1east one of them, and in the event

v'of its being 1mpoasible 1o, pre&uce sueh evxdence then

to prove exeautzon by the maker. waever, today the

1e In re Appeal of ﬁ. Tischman‘ 2 B. Te Ae 7170
2, In re Appeal of Je A. Rowlend, 5 B, T. Al 770
In re Appeal of Montgomery Bros & Company, 5 Be T. Ao

- 2B68: In re Appeal of Beadleston & Voerz, inc., 5 B,

T; A, 165:_108 u' Sl 32 at-Page 449 2A3up Ct. 513-
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courts recognize indisoriminately both the proof by
‘the m&gﬂrwgs well as by the attesting witnesses as
sutfiotont, S

Tﬁe &eatimoav of sn attesting witness is
- largely a‘mgttar‘ai form. Such witness need not |
know snythisg about the instrunent itseif. 1t is
sufficlent 1f he identifies his signature. then it
ﬁégcﬁgsi&gzﬁékthaﬁ:th& ﬁgcb that,it ﬁaa executed by
the mazer, 1t will be seen that the act of attosta-
tiag 13 13;i%ﬁeif‘eviﬁ¢nc¢,taa£‘the aocu@enﬁ»was in
,e#iﬁteﬂaeAaaa,gxgeute&, Véhaﬁ‘the witness pﬁrporting
.Ttﬁiaignvactually,ﬁiﬁisign is tharefara,ail the evid—
,eﬁqéithgt isvséagsaaryto suthenticate the dooument,
_inéwle&ge of the conbente of ﬁhe'épgnmapt,on‘the part
‘of the witnesa is immaterial.l |
P T if a %ritiag has no subsavibing witaesa,‘
and ia ﬂot of the age cf thirty 3ears Or BOre, the
‘sigaatura af “the. maaer m&st be prevaa ns a preliminary

taﬁits.inxrqduatign in evidence, or, in oase of its

Wigmore on Lvidence (2nd) Section 733,



asing a &aaumeﬁt eithont 19&&@&:6,‘th0 writing muot
he iﬁﬁnﬁifie& as that Gf the rerson wlth whom it is
'aaﬁghtfﬁe-aanﬁeeﬁ the psper, It is not neceaaary to
prove tﬂﬁ éata of the 8igning of the 1nstrument. nor
other eireumstanaes @ﬁ its executioﬁ‘ “Froof of hand-
writing is sufficient to mdmit it in evidence tending
ﬁatsheﬁlghat,it.éaa entedated, or cherﬁiae affected
Qiﬁhiiraﬂﬁ,cr\givan Zor a particglarﬁpnﬁyoee. The
person offering it, to make 1t effective, of course
wonld ve chbliged %o inzroduca further avidence,.t

In ecnﬂactien with tne procf of the 0X00~

ntian,o* &aaum aﬁs we. havﬁ seen that 1% becomes neo-

aa&arg te nreva tﬂﬁ hwaﬁariting of the maker, cor of

the attasting witnasses, or both¢‘ Xn the preax of

zmatter of this ﬁharantar cért&zn rules havae growa U

’lt may ﬁe %a;& in t&e first place, that ;raof eff
 hmnaur1t1ﬁg may he ﬁaived bg the aam;e&loﬂ o& ‘the

: oppaﬂinp rartg ax iﬁs &uﬁbeatlsitga “his ia not,

atriatly $ﬁ@%£iﬁg. k% ferm of prosf

Te in re: Appeal Of iig Tiseuman, 2 ﬁ.¢,a. 717,

" {Cheoks purporting %o show yayments by taxpayer, in-
troduced without identification or explanation of
purpose for which they were drawn, sie inadmlssidle.)

17
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af'hgﬂﬁééiﬁiﬁg;fhnt is éﬁe method of né“iné a'doe- |
uwent a&mia&ible @hgre athervise proof would be re-'
quireé, ;raef af hanﬁwriting may eoxsiet of the tes-'
'timaﬂy aﬁ tne writer himself or any cne who saw the
writing ma&e. iﬁ may anneiat of opinion eviuence,

1& rQSpaet ta.the wwit;ng, and of a eoaparison of the
%riﬁiﬂg wiﬁh.stnax sgecimﬂns that are unquestionably ,
‘gsnuins., vf the crdiﬁary circumstantial evidence
.wnieh mgy hear on tha questicn, nsthing need be said,

, }as it in<na rearueﬁs differs in its nature and mannper

of intradue%izn from the evidence of other facte,

ifiﬁg?hhan we cone,: nag&v&r,fto oplnion evi&encs. we nave
A'aevgral'rules which arc useful to bear in zind. Theze
égiﬁﬁa to %ﬁe\aniifia&tiaﬁ of the person who may
give an opinien ae to the hmﬁ sriting in question and will
be &isa&she& in a &ter eg&pter of this payer“

Ra.graat deprec of familiarity with the



"han&writing is reguired t0 render a witness competent
to give an oPinion. it he has seen the person write
a single iime, it has generally been held sufficient.
. Thﬁ law is not tachnical when 1t eomes to proof of
hanawriting, and allows any raaaonably reliable teg~
’timony. In iact the genninenese of a dooument is 80
1argely &etermined by its connection with the oiroump
atances and.persons involved in the oase that 1t may
be determiped to a practical certain$y without resort
Jto any formal proof; The gequirements, therefore.
as to evxdenee expressly iirected to the handwriting
‘itsélf are no% strietez It is in aocordance with
: this principle that the courts have held thax an |
| ability to reaa anﬁ write is not absolutely negessary
to make & person competent as & witness to handwriting.
waever, a cerﬁain aegree of 1ntelligenca on the part
, of the witness mnst be shown, to give the evidenoe any

. weighx. If the witnaws states he ‘has seen the person

Te Kei‘t;h Ve Lathrop, 10 Cush (Mass) 455 .
3. Rinker v, United States (1907) 151 Fed 755 ,
(Witness of limited acquaintance admitted),

.19



write. but is unable to say that from such observation

he knowa the han&writing sufficiently to recognize it.

1

he\is competant to testify. With respect to the time

when the witness has seen the pérson‘write. it is not

" necessary that it shall have been before the time of

the h$n&writihg, in dispute, Aperson's handwriting is
treated as g uniform thing, and observation at one
Jtima snfficianﬁly qualifies a witness to recognize a
specimen made at another, whether before or after.
Such ohservation, however, muat have been prior to the
, eonﬁroversy.k In the case of a signature made by a
Witnesa Who cannot write, and who therefore merely
afﬁixes hzs mark in the shape of a oross to his name,
Written by scme other person. 1t wonld seem that there
was 1ittle value in testimony based on familiarity
-with previous signature of the same kind. ¥et it 1s
held thatfsuoh ;estimony is a&missible., The familiar-

Holmes v. Goldsmith, 147 U. S. 150, 13 Sup Ct. 288,

20
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which a witness has acquired with the handwriting

of another through busineés’ﬁealinge_with him,
 ‘whieh have involved the freguent sxé@;nation of,
reading of ana>reliané§}upon his writing; is held
%o sufficiently qualify the witness to testify., If
;the witness has merely geen letters dﬁ~other writ-
ing meant far thira persons, and has not himaelf con=~
&uatea the correSpondenne, or aeted upon it in a bus-
iness way, he will not be oompetent. It.is largely
the element of reliance 1n busineES'matters upon the
éénhinenesé 6f'thé specimens that is the ground of

competency, < Where examination of genuine specimens,

“v,either written in the presence of the witness or ad-

" mitted to be genuine at the time of his observation
is made for the purpﬁse of the witness after'tégtif-
yi@g;‘it does not sﬁffiqiently‘qnalify him,

' The process of authenticating documénts
| which have no'éignaturé'agd do not purport on their
faces to be of a ceriain;person‘s aﬁthorshiﬁ, is

another matter from that which we have been discuss-



n

ing. The pbint is a very important one, however;

asincefa,large,part of the‘évidence coming before the

" Board is of this nature. In discussing the different

modes of showing their suthenticlty we will divide

them into twc'groupszf{l) Those modes of proof which

~are never questioned as being sufficient to sustain

"»&fﬁndgmenﬁ, (2)2Thosé,which give rise to rulings of

sufficiency.’
< We can eliminate at the outset those mades

of proof condng'unﬁer (10 above by simply listing

Bk them. Théy msy be given as (a) when the act of writ-

ing is done in the}presence of the tribupal (b) tes-

‘é%imbnial'evidencél'(testimony of a witness who saw
" tne very act of writing) (¢) circumstantial evidénce
'~(atyle af‘handwri*ing‘and sundry circumstances pre-

' ceding or‘follcwing the act of writing. Under (z)

may be listed those forms ot circumstantial evidence
having to do with the age of‘the document its con~

 tents, cusﬁqdy and whether or not there arevany of~

‘ficialumarké about ite

le In Ire Aypeal oF Spiegal’s Bbusexurnzshxng Company,
2 Be Te Ao 158,
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The genaral ru1a ia that, under certain
eo&&iﬁioﬁa the genuiﬂeness of a document need not
be gro?aa to be aﬁniﬁtea as ev;ﬁence whore it is of
sufficient agavto beyfsgaraeﬁ a8 "apcient." Ever
,;ﬁiﬁﬁaqthé §§aan& hal£ of the 1700's a dooument may
be admitted in evidence asAan;“aneient" document whon

;:“pﬁribd;éf,th;?ty years has elapsed since the make
ing Qi—iﬁtl- . |

o Tﬁe mere cuntents af a written communioation
'vpnryarting 0 be a partieular porson's are of them-
selves not sufficienﬁ eviuanae of ganuineneae. only
Viﬁ~ﬁhﬁéa~s§eéiﬁ1 in$tanceé where the oontents reveal
a kncw&eﬁga nr nther trait peculiqug referable %o a
aiﬂgle pﬂxaan. caul& %ﬁe con&enxs alone &ufﬁlca. That
,iﬁ, in thsse a~sea whers an illiterate signs by 8 mark
or tae aoeument 1@ tygewritten or is yrinted resort
_is ha& to eviuennﬁ frsm its eonteﬁta, ‘For axamrle.‘
'tne aatnarshiﬁ Gf a tjyawritten ﬁacument may be shown

uy traaing tha writing ts some apaeifio machine. It

13 ganaxally far msre aiffioﬂlt to y?G?& tne genuine-

1. %igmor& on &videﬁce; En& dit;cn. Section 2138.
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pess of a printed dccument since @raaées do not have
the individuality that type writing machines do,
 Authentiecity is usually ghown in the case of printed

" matter by extrinsic testimony such as having some one

 responsible for the writing testify.t

'_Qha great'inéanvaniegce‘of having to prove
the genuineness ¢f printed matter‘pnrportinp to ve
gublisﬁeé bg the Povernm b has led %o the rule that
sach yabliOQtians, at laast when in th= form of gtan-
dard afﬁmeiax dacumsnts constantly isoued and referpa&
%o ave te ue issumed as genuine.

T Eua to tna regularitj and accurasy of the
ﬁﬁi&é,’eourt& geﬂerallvyalae hold that in questions
4ra?ardiﬂp reylg 1etﬁar», that the arrxval by mail ef

£+ renl& pnrrartinv teo he from thﬂ addressae of a

l‘iﬂ Tet ﬁyyenl of irma hiﬂdnulm, a B,;,u. 913 In

- re; Appesl of Les Sturges, 2 BeTede 0%

2, {Printed coples of legis s1ative journals published
vy law, sre evidence of the contents) Post ve Super-
visors, 105 U.Se 667; {Records of the UeS, Tressury
Departmend, prznte& by authority of law and produced
from the custcedy of the Wepartment, sdnitted without
 gertification of copy.) Cnﬁugpa&£e & Delowsre Cansl
~~CGI:1§!£111:{ VG Uﬁiteé "‘ka"}ies, 220 Uﬁ»)g lu:s 39 812}_) G"G. 43?.
Seolield ve. Parlin & O Company, 10 u;ﬁ,;x. 83, 61 Fed
ﬁg‘i' Hat'l F&Qag 30Ce vi »ﬂ}?ifﬂ' 24 Calyis 5.14 78 Fe&
TiiRg
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“prior letter duly addrassed and mailed are sufficient
evidgnee of the reply's genuineness to sustain a decis+..

iOﬂol

This rule is not applied to reply telegrams as
conéistently ag to reply letters, In fact there ic
snch’a,conflieﬁ of authority thét it is an open quest-
fon as to how the Board would rule on the matter.

_ ) Proof that the official doccument is in the
: eustody of the appropriate publio offiaial is gener-
ally helﬁhto be sufficient evidence of its genuineness
to sustainya &eéiéio#‘f,ltiehbuld be kept in mind

| hoquer‘thét'aﬁ&daument.ﬁuryorting'to be ‘en official
réacrd;thaﬁ lacks the signature:or other verifying
~ attestation, will usually be treated with strictness,
’isd/ﬁhat théA apgropriate,eusta&y'alone will not suf-
£ice to Aﬁthentieate«it.z On the other hand the gen-
: uinengsa of cerﬁain purporting offioial sealuimpfeéa-
ione need not ﬁe-evidenced othefwise'than hy production
for inSpection cf the document bearing thems
T. Scorieid 7. Parlin % 0 Company, 10 CeCehe B3, 5T Tea
804; Nat'l Acc. Soe Ve Spiro, 24 Co.CeAe. 334, 78 Fed 775

2s United States Ve Ortiz, 176 U, S. 422, 20 Sup Ct~
. 466G, ; .




GHAPTER y
o THﬁ BEST BVIDBNCE RULE |
The best eV1aence rule amounts to little
more than the requiremenz that the contents of a writ-
ing must be proved'by the introduction of the writing

itself, unless iﬁs absenee be satisfactorily account-

ed for. in other words, the usual and ordinary mean-

ing of the phrase is that the terms of the document
must be proved by the proauctlon of the document 1t-
selﬁ in preﬁarenea to evidenoe aboui the dooumen,t.1
It must be noted that “the production required is the
| produetion of bhe dooument whose scontents are to be
proved in the state of the issues. It is immsterisl
whether or not the document was written before or
affar.anéther,1was.cepiea from another or was itself
' used to copy'froﬁg"mhe‘question 1s§,Is this the4yery

document whose contents are desired to be proved.?

1. 10 re Appeal Of Jde Go BAll COes D Be Te As 862,

2. In re Appeal of Frederick H. Butts Estate, 1 B.T.A.

415 (certified photostat copies of refund check are
admissible as avidence, ete, ). ,
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To a general atatemﬂnt that the rule extends
~to all writings tn@re st be slignt gquanlifications.
'"%hara th@ wrimiﬁg tc he grcvad eon&iets of a notice,
’ %§£»& it is hal& tﬂﬁt the rule doeg not mpply and that
Cthe &ﬁnxsnﬁs mey e proved by other evicence, without
shawiag any offord te ‘get the original, 1% aometimes
ha§yeﬁ3‘that thﬂré arﬁwsevéral duplicates of the sa@e
fﬁﬁ&éﬂmeﬁt‘ﬁé'iﬁ the case bf7§13cards; nevspapers, étc.

| ﬁhérﬁ“ih& writing is executed by the parties in dup-
i‘iieate~cr'muitipligéte; égéh’bfrthesa parté is "the"
’ %§&£1ﬁg;’beaanse'nythe act of nhe*pariies each ig as
'2‘ﬁéé§fths legaifac%'as another;-‘it’makealno'difference
”‘thﬁa one yartg has aigned cnly the Gocument ta&en by

the Oth@fa

A dnplieate or acuaterpart belng coneidered

‘ aa)aﬁ'driWinal m&y be ueea %ithaat aceounuinﬂ for the

| nonpraduetioa a& ang atner 1 Convexseng all auplicatas

(3

Hcr oauﬁteryart muat be uucoantﬂd ﬁar ue*are uaing cop=
vi‘ies,» . O : ,
| 3ame Jhri \dictions Bold thot uhere a notige

wags made oy weiting 1t out twice at the same sitting,

1; Carroll Ve Eea&a, 1 vet, (Us"e) 18 ab page 33,
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"tﬁé;wrifihgs ﬁere Ln fadt &uplicatesg though hotIWrit—
tea‘ﬁér‘éxecﬁté&'ebﬁteﬁpor&nﬁouSiynahd that thus the
one retaine& could be used without aocounting for the
'non~prnduatlon of the one dalivered.l This seems to be
: the £eaeral rule.2 A reprodnction by blotter-press

or 1etter~§ress af the photostatic method cannot be con~

siﬁared ag a»&nplicateg;“Pclioy here ‘supports principle, -

for sueh raproductions are hy no means uniformly iden~
tified or aceurate. The same mst be said of any prou
cesa or machine production Which eonsista in obtaining
repeatea ink traces from a eingle writing 80 prepared as
to furnish such tracas by pressure or by chemioal oper=-
atiengﬁ N
o For bhe printing presa having fixed type, the
contents of any one such impression,may be proved by
the use of any other one without aocounting for the
former.4 PR | -
L | In thSée type-writing office machines 1n7
TS5 %ate v, Haietend imve Kelly Ve
Elevator Company, 7 No Do 343. ‘

2. In re Appeal of the Findlay Dairy Co, 2 B.T.A. 918.
4e Kelly V. Rogers, 134 U. S 10.
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which the paper is stationsry and the writer's hand
'-‘a§§iiaé'ﬁzm§vahlé type or pen, produeing an impress-
;ida ﬁhrwﬁgh sevéial carbon shests ét once, the case is
‘mors diffie&iti for thuugh.the Tirst few iapressions
’may‘ba identieal, yet the lower éheata are likely to
be imperfect. The federal courts seem to allow suci
vﬁafhanvcoyieﬂ,'hsweversl' :

, - Another iﬂteregting,qﬁegtiun camiﬁg‘undar
this heading is whether the rule under discussion has
 §§&$& fa?ar,rasyeotiag,tﬁe application of the rule
to m&téri&lvahjeaia not paper besring inseriptions
1n4§oréé? ?hé ccvrt‘&eciaienﬁ are 8o varied on‘thiaw
geimt thﬁﬁ about &ll that can be said in this short
trestise ig that the courts have a wide diseretiova in
reguiring or not requiring the producticn 0£»ag imséribf
’ 'eaeh@tel; This question asr'yeﬁ has not come before
the 35&?&,,: o

The rule is that the terms of the cocument

. shall be produged before the tribunal and the opponont

for eroonal 1nsﬁec£isn _in other words, in proving a
1, Cobh v, Unibed St '“a‘”{c"s'“." {1919) 258 vod 355 1 Caie2d]),

29
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‘ writimg, proénatiaﬁ.muat be mede of the writing itself
ﬁﬂlﬁﬁs iﬁ ia nat fa&sxb&e, whenever the purrose is to
ssk&hliah zta t@?ﬁSw |
 groduction inplics either the handing of the
writxﬂg ta the %ribuaal for parusal, or if that is not
ﬁamanﬁaﬁ, at leaat the raa&ing aloud of the writing by
aauasel or 3itnas$¢ ”ﬁe pre&uc*ian ie for the benefit
af %ne triauaal* it should be kept in nind, anG not for
'n*ﬁha agppa ﬂﬁ,; ﬁi& right of inspection, whether at or
,;hafgﬁa the,hegringvrests_gnjsthar‘grinciples.
 There is a distinetion between proving a fuct

w&icﬁ‘hae boesi pub ;n writing and in proving the write
ing itSeifa‘_Gtﬁa: procf of a fact is net exclnﬁed o
ﬁéﬁaiy‘beéa&8§:a'f&3t has,heeﬂfﬁascfihéd in a writing.
?crvexample,‘tbe ﬁfaeee&iﬁgsvﬁf:a corpcrate moeting of
;Jv_@teakhelﬁerg,ar,airectaxavare factss Theoy are crdin-

»é?ily reéuaed;jcrériﬁiég in thajminntas cf the meetings
Yﬁ?'ﬁhgy ma§ s§i1l,aé:yrﬁqu4b3';gﬁayenﬁeﬂtycral test;'
"imaﬁx;a.'ﬁnt‘svmgose thauﬁiéﬁnte be as to_the minutes
~ 1s Hilyard ve darrison, 37 Hedebaw 170 {Flaintiflf of-
iara& tax warrants and duplicates in evidence at a hear-
inge  An order to deliver them o defondants possession
for inspection, held improper but an order of eenibiti&ﬁ

in opein court held ﬁﬁmanaahiaa)

2, In re: Appesl o xiayal hausefurniahing cc¢ 2 B.Te
- Ao 158,
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themselvea, then the writ;ing becomes the best evidence
of what the mixm‘bes are and mist be produced,t
An agency ma;y hswe been oonstituted by a
w:eitten authority. but the repeated aeting upon i,

| being equally a granti.ng of authori’by. may be proved
withau‘tzz pro&uetian. By the .-aame reasoning the fact
that a partnership or a corporation exists may be proved
’ Without producing the articl».. of partnership or cor-
-' pora‘oe charter.

o Where a fact eould. be asoertained only by the
1n9pectipn of a 1arge n'qmber of doouments made up of
| v‘éyzyinumerous detailed statements, the net balance re-
| sﬁl‘ti‘ng from a year's vouchers of a treasurer, or a
Year"s;accoxz.nts‘ in a bank 1edger,‘ it is obviouﬁs tlmt
_ i‘k ‘w‘oula ovfte‘n Bé Apra‘c;bi’oaliy out"of the question to
apply ‘the present principle by requiring the proﬂ.uction
of the entire mass of documents and entries to be per-
uae& 'by ‘bhe Board or rea& aloud to them. ‘J!he conven-
ience oi’ hearings demands that o‘hher evidence be allowed
‘bo be offered in tha shape ci’ tha testimony of a com=

pe‘bem: witness who hae perusad. the entire mass and will

l. Patrioti.a Bank. v. Goota {Ue S. 1827) 5 Gr.C.Q, 139.
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'Astate aummarily the net reeult;l
- R The Board exeroises a wi&e &1soretion in this

7particuiar, In‘Pittsburgh Grin&ing Wheel Company'
k;,@pﬁeél;g a}ggcup p£~creditors‘formed a corporation and

 took over‘thé asééts ef thé baﬁkrﬁpfg The question was
| tha value cf the proPerty taken ovar. The Boatd held
that the testimons of witnenaas familisr with assets of
' the taxpayer, h&sed on Opinion as to actual value, al—
Athough seoondary and not eupyorted by acoounting records
was suffiexent to prove cash valna of assets, On the
cther hand, the deciaion.of the BOard in Jacob Roffwary's
‘ Appealﬁ was that the statements in tax return a8 to
no%es. accounts recei?able, accounts payable, invent;
ories, atc, aceompaniad by evidenoa explanatory of the
‘manner in which,they were compiled was not admissible ,
where books of original entry were not produce&. Also‘r

m the Appeal of the Eacific Baking company‘% the Board

i “¥heﬁ it is necessary to prove the results o volum-
‘inous facts or of the examination of many books and
papers, and the examination cannot convenliently be made
in gourt, the result may be proved by the person who
‘made the examination." Burton v. Driggs (1873) 20 Wall
125, 1363 Rollins v. Board (1898) 33 Ce Ce Ae 181, 90
Fed 57b; Galbreuth v. UsSe 257 yed 648 at 658, .

26 2 Be Te Ae 7120

z’ 2 B' Tt A‘ 3520

3¢ 2 Bo Te Ae 391,



held that the oral testimony of a corporate_officer a8
to‘what‘books’wculd disclose unaccpmpanied by production
of original records, is insufficient to prove value of
good will_acquirea by;stcck Whieh,thevcbmpany had issued
for good will,

Ths only excaption to the Tile that only the

original aocument will satiefy is the case of public
.peeprds, The inqanyagianqe Q? bgipgipg them intoAcouft,
and their.aceegéibiliﬁy for‘the}purpose of comparison
'of‘aopieé;lled,ta the ﬁractioe of receiving exemplified
copies wheraever.it becane necaésary to prove‘them:in

evidence, 1% should be observed that the béat evidence

rule applies with even more strictness to such dopy than

~%the ofiginél~iﬁ'the gage of otherfwritings,'for the rea-
- son that the law ioes not recognize any excuse for fail-

ure to'pro&nce an exempllfied eopyal

S destruotion be the excuse, and 1t i éu£~

T. In 76 Appeal T mttenson Winnig Dry Goods company
3 Ba Tu A, 897, |
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;fieigatly‘provsd;that the writing is no longer in exist-
~enee,‘seéendary evidence is at once admissible, Des- |
:tructidn_at thé.instgnce?’and by‘the hand of the party
:ofﬁering the‘proof 1sﬁnot suffiéient unless reaéonable
géuse be shqwﬁ for hié)deetroying it. Vhat is suffic-
ieﬁt To shon loss or deétruction is largely a discret- ‘
ianary;mattef,withytbe qburt.;M Proof b£ reagsonable ef-
fort to find it or of probable destfﬁction is sufficient.
In ether’WOrds5if lossvbe‘claimed, it must be shown

thax‘&iiigenﬁ aaabeh has been made, =nd every'reasonable
effort exhausted to fin& it.g | |

It the writing is out of the jurisdlction, -
~and not unﬁer the control of the party offering the
,pzéoﬁ, 8o that it cannot be reached by‘a‘subppenayduces.
'tééum, secondary evidence is admissible. Where it is
~in'thé hahds of the adverse party, all that is raqﬁired

in cr&ar to lay the faundatian for secondary efidence

s In re Appeal of Peters Hige cgmpany, 1 Be Te Aa 1198
("Where books of a.eorporation‘s,branch office, were

lost and loss was expleined, statements of financial
condition of branch office, as shown by its books, which
had been forwarded to main office in regular sourse,
when corroborated by witnesses familiar with lost records,
are admissible to establish surplus of branch office,.")
,z. In re éppeai of Benhem & kcﬂay Company, 2 B.T.A. 444,
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is reasonable &emand on.him to produce it. A somewhat
&ifferent question arises where the writing is in pos-

, session of a hhird person and sugh person on being served
kéiﬁh.é”subpﬁena'ducea'ﬁeaﬁm, refuses to produée 1t;‘
Théfgénerai'rule is thatvthé“nonrprodﬁdtibn is not ex-
ﬁﬁsea*ﬁnless‘the third person has some legal right to

' the doenmeﬂtrér‘tﬁé contents wouldtbe?ineriﬁiﬁéting o

: Hote should be aarefully taken of the fact
that there is a preliminary matter to e taken care of
‘before seeondary-evidenoe beoomes admissible.‘ That is,
proof of the actual- existence of the writing at a forb
mex time must“he given.” If the previcus existence of
_a:&oéuﬁent-is not qneStionea evidence of a diligent
search for it is suffieient to 1et in secondary evidence.
_ If hcwever, it be aenied that the writing ever existed
either in fact or in law, a question iq presented which

, requires oertainty of proof before proaf of the aontents

WD

le In re Appeal of Georgs 0, Heimerdinger Gompany,
2 B, Te As 383,
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can be intreauoedc Where the writing is one under
| which parties to- the suit elaim rights, as in case of
| a contract, deed or will, the contents must be proved
» witﬁraértsiniy dﬁ théveburté}cahnot‘éive'effect ﬁo the
,instruments. even if its previous existence be suffio-
iently proved. |

Where the circumstsnces are such that sesond-
ary evidence may be 1gtroduced,'a question arises as to
what sort of secondary evidence will be allowed, Many
~de¢i$ions 1ééve.one with the impression that there are
different kinds of seccndary evidence and that the best
kinﬁ must be pro&uced. However, the 1mpractibility of
olaséifying.thié‘sort of evidence seems sufficient for
not exten&ing the principle of the rule heyond the or-
iginal writiﬁg.l This of course does not mean that the :
door will be opensd to~evidence that is uncertain or
unreliable far the.Board _requires that the evidence a

nfferad must be of g kind that Will fairly Justify re-~

1. pornett Ve ,vm_uame, 20‘%,11, (U 5a ) 226 at 246.
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1ie£,1- A copy of n &etter press or a photostat copy
hng baan allaweﬁ WLerg it a@;earea %hat 8 COpy was a

carract %ranserxpt.

1. Bonta Harragaseett Realty Compuny, 1 BeTedo 208

{ex parte affidavits and letters offerecd in support of
g petition arve insdmiseible,.} ,

2. Frederick H. Butis bstata, 1 S‘Q.ﬂ. 415.



| CHAPTER 1V |
%ﬁ:, :L.m& o mnm, )
‘?hﬁ ruie is genarally stated in the follow-

”’ng manners »Statamanua, oral or ?rxtten, made by per»
:&Gﬂﬂ ﬁut eye witnesses are ﬁot admissible to prove tne
'trnu& of %hejfaeﬁsysﬁata&,}egaegt:in those cases whore
~ they are é&ﬂﬁeré&bﬂecesser by‘%hé aifficulty‘of other

Jgroef aﬂ& *here the eircnmstances kn&er which they are
”ma&a furniah some gaawanty of thexr reliability, other
'Jtham tne mera faet of %ﬂeir‘hsvinw becn maae.l
| in studying thie rule we enould carefully
1di5tingnish botween etatamﬂnﬁs, the moking of whieh

iz in dispube,. and gtatements which relate to the fneﬁé
? iﬁ'ﬁi@@&ﬁa;,-ény%hinnghick ié in isaue may be prbve&.
fwﬁetﬁar itﬁﬁé aﬁyhysiaﬁl faaﬁ, or the-makiﬁg of a state~

- mente In the latter case the testimony of the witness'

 ‘1~ “nnera books of acgount &fe neither produced nor
used to refresh recollection of witness, testimony of
- gitness ag to contents of books snd his opinion that
‘entries thereip mers errcucons is inndmissible,” Pirst
Hat'l Bank of ianchester, 5 B.T.As 751 alsc Lalker
‘Qresmery Frodugie ﬁampany avreal, 2 B,T.%. 751,
CTRankruptey c¢lainme list, 1ﬂtroducea $0 show that taxe
‘payer nad not filed clsain agaLL 18t bankrupt, is incom~
petent where certificate of ceurt»snowe that list is
ohly & second page of sohedule ¢f distribvution,”
Harry Gottlieb'’s Appeal 1 BeTsha 074,
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that such ebabement was made bocomes original evidence
of a fact in dispute, Evidence within the personsl
. knowledge of the witness Yestifying is, of course ad~
misssiﬁiégl' 1% 1s no exeepbion "ta the hearsay rule, bo=- |
azﬁxiae it ha s x:athing~:j§o do with it

: . Statements maw be original circumstantial
evidence of facts in 158{1&, and are then admiseible,
They ara g&mméibm becauée the fac‘é of ﬁzeir ha‘fring
been made bhrows 1ight upon the question of the truth
or f&léi‘ay of the Jdiépu.ted Lagte~-not beaa‘tea’théy} |
state. mthing :m regm to t‘hej akisﬁm@ce or nonuexistn
once of auch ‘fiacgtég but beoauge they in some way illus-
trate an atti‘ﬁxxﬁ;a of mind or other évidentiary fagt
fron which the main fact may ve fnforred, |

.. Uhere statements, oral or wri{&tén; indicate a

do Tesbimony c- employee who wWas nobt 10 GHavEe of DOOLS
when expenditures were made and whove knowledge of tiv
nature of expenditurss were made and whose knowledge
of the nature of expenditures was obbained through dis-
cugsiong with officers, held; hearsay and insufficient.
Appeel of Gagetbe Company, 6 Bs Ta AJ 1016, scc slso
Appeal of Chalmers Fublishing Company, 1 Be Te Ae 699:
Adppeal of Elmer D. Scott Company, 1 Be To Ae 13393 Ap=~
peal of lieuse Manufacturing Compeny, 1 Se Te Ae 769



40

quality or ehsracteriaﬁie the ezlstence of which is
inxiasue‘ it &a no abjecbiun to the proof uf such

q&ality or chﬁrﬁeteriatic that it is foundeu upon hear-

say if taat ie the only ncde of zraof availnblool A8
illuatrati?e of this, we ‘have that feature of “alable
articia kﬂowa‘aﬁ ”marhet value.”
| In tne Hatter of une Hundred T Tuenty Five
Jas&a%s of Lham@ague“ Judge Huffman defineg market
‘value of goods to be, N
" The price at wiich the owner of the goods
- or the purchaser holds them for sale; the price
at which they are freely olfered in the markets
_to all.the world: such prices as dealers in the
goods are willing %o receive, and purchasers are
made tc pay, whoen the poods are bought and sold
in the ordinary course of trade,"
The Supreme caurt,cf the United States re-
cognizes any legitimate method of establlahing markot
value.® The court in that cas se specifically approves

tne ¢alloelng metns&a of fraaf. thﬁ reeegnizeﬁ mark ot
priee or quetatians far & givam &sy.»amounts raalizea :
on sales, nuhlie or private' and in scma 1natancee costs
~ af productiana '
1s 9% Lansas s02.

3, 70 UeSe (% Vall 114) 125
3} Huser ?a ﬁiﬂ.gﬁﬁﬁ, 150 ‘U SO 2@0 st 2‘%9.




»; Proof of market value rests, ag far as it ocan
be testified to, upon sbatements oral or writtan, made
' by persons dealing in such articless A witness may
teatify directly thet the market value of an article is
a aartaiﬁ gum, bus, if inquiry be made as to what his
stdtémént is‘basaa'ugah‘ it will almost inveriably
bring out the ﬁaet that some sale, offer, or oral or
printed quutatian, whieh he haa heard or read, is re-

31&& uycng dow Lax aviaenca of this sort may be intro-

1

duced is a guestibn of some uncortainty.” It is not

m;-sgy, in the strict gense, The facte that a sale

took plaee, tnat an offer wes ma&e, end that tha market |

Ea ‘Rﬁtroeyeo%ive appralaale made upocn basgie oi cost of
reproduction, lese egtimanted dep raciatxon, are not of
themeelveo competent ovidonce of falr market prica or
ggéu@s" Red Viing Lineesd Company's Appeal, § Be Te Ao

x 3

"Where return was made from books and books were
~‘therealter destroyed by fire, onlegoricel statements
of witnesses who had charge of thor and made them there-
£rom, that books truly reflected inooms, held; insuf-
ficient to eatsblish corrsciness of return.”™ Appeal
of The Pennant Cafetoris Company, 5 BeTehe 293,

. "Amount at wahich property acquired for stock is
charged on books is prima facie evidence that market
value af time of acquisition was not greater than that
amount,"” ﬁypeal of The Fidelity Storage & ¥archouse.
Company, 2 Bn Te .&v 371
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quotation was such arfignre, are distinet facts,‘upon
whick mon fomiliar with such matiers, and whose bue-
iness 1% is o deal with them, are mcoustomed to rely.

The court is $herefore justified in admitting theme+

It ig not evem o:f:f.‘ar or sala, however, which

will be aampatente The element of mblioity which
gives importance to the transactions as eriterions of
market mlw oed be present. In general, it may be
- saiﬁ. ﬁhs.is both eales zmd 'ﬁLbllG offere to‘ #;urchaée or
se}.l. in places wheze the aommo&.;tloe are ovdinarily

ﬁesﬂ.’ﬁ in ny . be pmveé. s.s emidenee ol mmeﬁ value,.2

iere pmm‘ﬁe offers, on the obher hend, are inndmissible

There ie a distinetion %o be noted between
matté: which 18 brought out by way of leifying a
witness as céﬁéeteg% to'speak upon the guestion £
 merket value, and teetimony of matters given by a’wit-

negs as @vidsnce in itseli of valuy. The disbinction

‘le HUBEr Ve Hagone, Bsunrrs . ‘
2o Cliquote Champagne, 3 Wall 114, 115,
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Q‘batwgén tha_quﬁer class of evidence and hearsay
5f-wili_ba,éeaﬁfbyiassaming.thatfthe'witneSS'testify~-
: Ling'haé ho£ himsé1£ heard the offer,‘butrthat it has
'"been5reporhed'to him that such offer-ﬁas made. Here
we would have a ease of hearsay, and he ‘would not be
”‘permitted to prove the faet, namely, that a certain
 offer was made, by testimony that X told him such |
was ﬁhe~ease; It is not essential that matters which
an expert considérs in forming his opinion should be
“a&missible_és iﬁdependant evidence., A deasler in a
certain class of merchandise may derive much of his
knowledge from hearsay, and yet be competent to test-
ify to value;

The distinguishing feamre of the admlssion
- of all declarations regarﬁlng market value is that
they must have some ba&ge of truthfulness besides the
mere‘fact‘of having beea maﬁe. In the case of such
declarations made in_théqregular courserof_bﬁeinasé;

this guaranty of special reliasbility is found in the



aometmas which usually appertains to 'f.he performe-

ance of routine work. A regular practice with res-

peet to thefani;&uat of a business usunlly assures &

high degree of oarracmeas.l

1. Chapter Vi. e

44
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CHAPTER V
 BOOKS OF ACCOUNT
" fhe identification of booke of mecount and
‘tho foundation which should be laid for their intro-
&uetiﬁn.in aviéenca. is an intanselg practical matter,

anﬁ one tnat et gswarally be 1efﬁ largely to the

, fsanga disoretion of the tribuaal. It is really

an exeep@i&n to the haarsay rule but of such importance
in our prasent &iﬂcussiou that a whole chapter is de-
.vateé to 1t, ‘The Vital questicns are: Do the books
,yrsbably represent truly the facts which they‘purport
,ta*shaw?  Are‘they'tké best and most availsble evidence?
in &eﬁerminiﬁg the’answera to theee questions,
geveral &efinita én& apee1fic requirenents have groun
up in the law, relafive to the asdmission of books of
‘agcount in‘aﬁidenceAwhen the person who made the entries
in,the»buék&'islungvailable aefa'witness, fhs iiist
~geﬁarai~requiramanﬁ ia‘that‘the abtry mus8t have been

’maﬁe in the ragulan;caurse of au31neas.1

fz. in re: &ppeal sf Jo ﬁc Laftis, B BeTohe 73&.



In other m:&s the en‘b_riea inuet;. have been made as a
natural pér‘a of one's mode of ubtaining a livelihood,
The entry offered as evidence also must of.’ course be
& ‘ym-aﬁ a system é:ﬁ entriés; not n casual or ‘i‘eol-#
am one,* The Board determines the regularity of
ktﬁéen‘bﬁea"}’zy‘iris_péation ‘of the books. Another re-
quirement ‘ie that the ei:fr;} should have been made at
or near the 'tme vciy‘." the transaction recorded,® The
rule ‘fiﬁaéé no yréeiée’ tiﬁxe,k 80 eéch‘ case mugh depend
on 'i'il;a omi niram&ﬁaméaﬁ mis rule :thaﬁ’ﬁhé books =
mus“.; e, ﬁazo’ks:é\af*s.;grigimlw entry is ;xdheréd kt'o by the -
Board more or msé rigidly. "Thet the statement .
a&xﬁise{bla m;é.er ﬁhé ?reaeut 'aéception must be a write
ten ;étatéinesit hes baen éénéram assiume& in the United
,Statﬁﬁﬁ,fl T o
It should be kept in mind that such account
© book ovidence 1s not conolusive but ie just ordinary
ovidonce %o be given uch weight e the Board wishes.S
T, ln 5 .&pp‘eai T ,Iéoftiz E"»treé; Traot, bm
26 Xamm Ve Rees (1920) 9 Cs Ce Ae, 177 Fed 14 abt p. 22,
3« In ro Appeal of Jas, De Bastlack, 3 Be Ts As-4l1le -
4. In re Appeal of The Hunising iiotor Co., 1 BoTede. 286.
5. Tennerstein's Champagne, 3 Wsll { UeS. ) 149,
6, In re Appeal of Huning Lumber Company, 6 BeTeAs 752:

Henrg Kyer Tmaﬁ Ufge Co, 2 BaTshe 665 He.EBiTarr, ’
3 DeTolds 110; Harry H. Gifford, 3 B.T.he. 534.
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lyﬁheﬁé are.thrééhfairly“welldefinéd rﬁles
now iﬁ aée ig the vafisﬁs_éﬁriadictiuns for determining
fﬁe ﬁé&iaéimiiity aﬁybédka of aéaduﬁt where tho cne
maeziog tho eﬁifé had na;knowledge c£~thé truth cf the
traﬁéaatién recordeds The striet rule followed by the
ﬁaasachagetta oaurta is that the books of sceount are
insamissible as evidence if tho transactor is not pre-
Asaat’sn&~is 0therwise eayabla~0£vt98tifying.l In Cal-
ifornia and in jufiaaiatiéna following the California
rﬁle. books af account a:a admis-ible if the systen of
making the entries were oxplained nnd it appoared that
| acouéacy'Wonl&fprobablyyfcllew from 1t and the ontries
viere made in tﬁ@'regular coﬁree.of'bueineas.z
The federal courts secm to have adoptea a
~ more liberai attitude in regar& to thig matters In the
case of Billingley v. United States, tho Cireuit court

of ﬁppeals aaid,,“inasa bcaks were preperly kept-~1n

1. Aapean V. Gross, 225 L &aaa, 152, .
2, Montgomery & iullen Lumber Company ve ﬂcean Park
Saenic Company,. 92 cal App 32;



the raguiar coursae of businesa by Y person employed
- for that purpaseg It 1s aholl; unlm@ortqnt whether
- the aitness havy made any or ull tho entriaa there
\ ia nzfnaﬁf -d eq&ally nnimyurtant whether or not hoe
hnd any 2eeellectien in reforange to tue particulnr
Saieaﬁ“; o | '

: Tha iﬂaneaeing eemplexity of the gonditions

nnﬁar waieh mnaern buai»esa 1a carrieu on, hqa call~

|  ‘eﬁ for a 1ih$ra1 eonstruetion of the rules govern-

ing the introduction in eviaenoe, af booKs of account

~ and entries in thakcourseyofvbusiness. The federal
.eégéisAhaveahaea ﬁﬁéxg thﬁhis'fact and it e siearly

reeagnized‘by ieading authoritias. Professor %ig~

more in hia ok ua»hvlaeﬁce (?ectiun 1530) Bays.

- ”“uppose an affar sf bocxs renragenting

- transacticns during several months in a lsrge
establishment, In the first place, the employ-
ees have in neny instances changed and the for-

< nar ones cannot be found; in the next place,
it cannot alweys be asceritained 9ocuratelJ
© which employee was gonserned in each one of
. the transagtlons repregsanied by the hundrsds
- of entries; in the third place, even in they
counld be aeeertaiueu, ‘bhe }ro&uctiun af the
scures 0* emplcy~, :

T SIIITRETSy o URTEed Statos T 0 i 1951
274 Fed, 65. | : .
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o ee8; o attend court and identify in tedious suc~
© cession the detailed ltems of transactions would
. interrupt and derange the work of the establishment,
. and the ovidence would bé obtained at a cost
.- practieally prohibitory: and finally, the members
-+ of such persons, when amnmone&, would umsually '
- afford little real aid.".
"i? unavailability or impossibility is the
o gaﬂami prinoiple that controls, is not this a
~ real cose of unavallability? Having regard to
facts of mereantile and industriasl 1ife, it aan-
- not be doubted that it is."

The emtries must be pmperly authentioatea
hy the testimony ef.’ the boozs.keepex: or in cage of his
: aeath o;: cther &isahilitg, by proo:f 012 hia handv*z-itingr.
Was the olﬂ. rules "“ha federal courts now seem to hol
'tnat it ia auffwient 1f tha booka were veri.fie& on B
‘bhe stzznﬂ. by a suyerviaing c:fﬁ.eez- who Lnsw them $o be ‘
books af regalar en‘&ries kept in that eetabli..hmem.
anﬁ. thaﬁ 'kize praclueticn on %ha stand of 8 ragimem of

- subordinste emrloyees, m;,« ve aiszpensed. wi.tﬂ.l No doubdt

mueh shnulﬂ be left ‘bo tha éiscx*eﬁan of the Buam--

pmdueti{m may ‘be reqme& for crosa exammation. where

- ‘the natm of the eontraverﬂéf Sﬁﬁma to r 9‘1‘13-" e “" But

le Cub h‘am; C:raal ﬁompem;t;’ Ve E‘aimnm; f..ompaﬁy, 19 Fed

$2nd) 273; Unitod States v, lMammoth 0il Company, 14 Fed

{2n4) 705, at 732 {8tk Celeie); Ee I Dupont, Deliemours
& Company Ve Tomlinson, 296 Fed 6343 Straus ve Victor
Talking iachine Company, 297 Fed ?91' Rutan ve Johnson,
231 Ted 369 atb 5’?8» o i , -
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~the important thing is ‘o reslize that upon principle
there is no objection 0 regarding this situation ans
‘rendering in a given case the production of all persons
~ practically as .mgmasi‘bla as in the coase of death,
mxe court in the leading foderal case c.ﬂ;ed above,d
ﬂaiﬁ* S |
"The conolusion i1s, then, that where an
- enbry iz made by one person in the rogular course
- of bdbusiness, regording an oral or written report
nade to him by one or more other persons in the
- repular gourse of business, of a transasction
- lying in the personal knowledge of the latter,
- there is no objection to receiving that entry
under the present excepbion provided the practical
“inconvenience of producing on the stund the num~
erous persons thus concerned would in the part-
“icular case oubweligh the probable utility of doing
80. VUhy should not this conclusion be acecepted
by the court? Such entries are dealt with in
that way in the most important undertakings of
nercantile and industrial l1ife.

- - They sre the ultimate basis of caleulation,
investment and general confidence in svery bua-
iness enterprise; nor does the practical impos=-
8ibility obtaining constantly and permanently.
the verification of every employee affect the

. trust that is given to such bnoks. It would seem
that expedients which the entire commercisl world
recognizes as safe could be sanctioned and not
disoredited, by courts of Jjustice, When it is
a mere question of whether provisional confidence
con be placed in a certain class of statements,
thore gannot profitably and sensibly be one

-~ pule for the bnainess v:er;m and another for the
eourt roomes"™

T+ Gub For: Coal Company Ve ?aimanﬁ Gomps.ny,
19 Fed (2nd) 273,
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Jomes in his wérk on vidcnee,l also recognized
the imﬁraaﬁiaahility ai tha fermer atrict rulde

?nﬁ United Statea anrd of Tax Appaala in
felluwinﬁ the faaaral rule sgeen ta heve 11beru1xzed it
and a&eyt@& a ataﬁea@nu o; the rule ae given by the
Lagal Resaareh cgm,it%aa uﬂﬁar the COmmenmealth Eund
ag&.aypziea‘it tq bpcks,af asecount kept by attorneye,
ﬁéy@igiana,aﬁﬁ,othep professicnal men as well as in
the ordinsry vuying end selling trades.g’,fha rule as
stateglﬁé»%hat conmittee is: |

Tiny writing or record, whether in the foirnm
- of pn entry in s book or otherwise, msde as a
‘memorandum or record of any act, transacticn,
occurrence or event shall be admissiblo in evide
snee in proof of such 1f the Hrial judge shall
find that it was mefe in the regular course of
business to make such memoraiicum, or record at
the time of such act, transaction occurrence or
event or within s reasonnble time thersafter.

- All other eircumstances of the making of such
‘wribting or record, include 1its weight, but they
ghall not affect its admissibilityes The term
business ehgll include business, profession,

ogoupation and calling of every kind."

There are. 80me raatrietien& on the rule under

le anea on “vzdenaa' Volume B, page 569,
8. In re: Appesl of Gaukler v. Stewards, 1 B.T.Aa 57583
-The Law of Hyidence, Some Proposals for its Reform

{page 63) by Zdmund e Horgsn, Zecherish Chafee, Jr.,
‘Ralph Ve Gifford, 2dwsrd R. Sunderisnd, Charles i, Hough,

Bdward V. ﬂiﬁhﬂﬂ. John ﬁ. uignore an& nilliaa Ae JoLnston.
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diseussim held by the averasge oo urt but which do

nbt ﬁxisf; fm énaﬁtem before the Unme& States Board

| _af wax Appeala* whieh Bhould bo L.ept m mimlo Ons 19

| tha ras"ériation placed on the rule by moat courts

that in t-he case af em;rs.es showing cash ﬂzema. the
tlmiﬂ 111 amount :!.s uﬁual:!.y small or sbout ten dollarso
lﬁa mch restrietinn 1& made in the admiasaion of account
Lbaak evidenao hefare tha Boar&‘l The restriction gen—
'emm held o th@ rula tnat account book; entries are
aﬁmisaime only tc nre’ge iteraa of goods eold or 1abor

- ‘zma semicea zerforme& aﬁ& pot to show e.ny other matter

 for which th@ entries migh‘& be nelemnt iz not edhored
“to by tha »aamg In the &ppeal ef Estate of :Davm Roe
i Vl} 1:;1, aeeount bouk entries ware a&nitte& to show that
paymem; vxag mtemled as a giﬁ%a ﬁne Bqarﬁ.‘s rulmg on
© this matter is also shown in the Appeal of the Twin City
 pite Gam;ganyf’ where the taxpayer was allowed to intro=

nmae aceov.nt 'naok entries to prove tme of service arxl

CITIREe Appeal Of Union ﬁarl;et, Inc. 5 Bo.ﬁ.A. 4"‘5

2o B Be Te Ao 1042,

”50 O BoTeAs 1238: alsec Gordon Furniture Compsny,
Tahe 313.. s
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‘ ‘rate of wages.

| : Liany eour%a holcl timt acconnt boaks cammt

’ba nsad m av&denee to prove a nega‘bive.l viehe United
%atea Bﬁam o:f'. &ax A;)paals holda to the rule, how-
evar that the absema of an antry whﬁ.eh v:ould naturally
Imva naan maﬁe is some avidencs that the fact to be |
'reeor&eﬁ. ﬁm, xm?; ogeure” ﬁhia rulo is a.'ma taken in

| “Bha case of zﬁz.hli,c re{:oa:'&s; wﬁich aré gen'er‘ally. held
%o be, sdmissible %o, pmve a negative faaf..i".n The Zod-

i ,'aral ccmrt.s also admit bool;s fox:* thia purpose when the

-entrant is &eaeaeed.q‘ :

T, 24 Tiohigen bhow Review 5064 .

2e Tisdale Lumber i}om}}any, b BeTehs 752,

, ggsfmgg% & Bel. Canal Company v, United Stateas, 250 ;
: o o

4. American Surety Company ve Pauly, 72 Fed 470,
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CHAPTER V11
| THE PAROL EVIDENCE RULE

: , Where‘parties énter into a written contract,
their rights must be controlled thereby, and, in the
‘éﬁsenne of fraud or mistake. ali'eviaeﬁée of coﬁtem-
poraneoaa oral agreement on the same subject matter
Varylng, modifying or contradieting the written agree-
ment is 1ﬂadmissible‘l

' fThere is a distinetion between proving the
-existence of a contract in writing and proving mat-
ter which tends to mddifyvthe terma‘of a contract
already in;eviaence.  The document itself, onee pro-
perly‘suthen%;eated; telds its own story; but, if the
doaument‘is not ‘produced, its existence and terms must
ba praved;by qther evidence, and'aonfligting.evidence
mayvbeyintroaueed*as to such mattéms, from which the
,tribunal must infer what the terms of the contract in

faeﬁ were. Thus if it is neeessary to prove ‘the terms

of the eontraot by secon&ary evidence of an oral nature

1. Van Ness Ve City ot Uashinguon, 20 UeS. 232, 7 Lo
Bd. 8423 DeWit:t ve Berry, 134 U. S. 306, 10 Sup Ct 536,
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there is 1im§ie}5yyartﬁnity to apply the rule as to
varying the terms of the writicn instrument by parol
taétim&ﬁy:‘hut if the existence énd torng of the con-
traaﬁ be prav&é by tharariginal paper or bﬁ agourate
written &cyies‘ the rule finde o ready awplication.
aa&‘any §arul testimony tending to modify it ic ex-
oluded. . o
| The §afal evidence rale is ba ed upon an
asaumed intentian on thﬁ pﬁrt of the contracting
parties, evideneed by the existence of tho writien
rcaatréat,,to élaae themaelves above the uncertain»
ties of oral tewtzmung, and on a dieinalination of the
courts to defeat this object. It sametimea happene.‘
_however, that ﬁritings are prﬁeure& to be executed

hy frau& or ao nat eanﬁ&iﬁ all tne agreamauts be-
tﬁasu %he parties, having been used Oﬁlj to cover .
certaiﬁlmattez@. while cthara are 1e£t %o oral under-

stanﬁing. or whﬁre mqy be other czroumstanees which

le Bu:{‘nes Vo ‘cﬁt'tt’ 11? UsBa 682, 6 Sﬁ}} Ct 855 29 L.
md gglo o



make it m;ueﬁ to confine the parties strictly to
writinge between them, In such eases the courts have
-admitted oral teatimény for thcse\purgoses, but not
for the 9&r§ase.of proving fact which affoct the stand-
ing of the parties with resgpect ta'tha“writinga;l

Lf it ap:eara that the parties did not intend
«the writing to embodj the whole transactions s do not
puruorﬁ to be cavare& by the document but which are oolla—
.teral to it may be prcveﬁaa 'ﬁere, there is no varying
cof #ha terms of théswrittan inotruments It is only
because'it haarhea§ aéught to streteh the rule to cov~

er cases that it never was intended to cover that we

~ _ have this aymareﬂt exception to it. Any oral agreement

“,ralatiag o tha &aeament itselﬁ. aud made subscquent
‘ te,iL, nay be &hcﬁa, Such an sgreement, as only mod-

- ifying, reseinding, or in scme other way aficobting the

: 'written agreamant. is thua admisaihle.' Thers are some

pBQﬂli&?ltiQS in tbe applicatiﬁn oL tais ?anQinao

le Appeal oI The Amalgamated Zugar Gonpany, & Delesie D68
- Goodwin ve Fox, 129 Ue.Se 0601, 9 ny Ct 367; Richard-
001 Vs ﬁ&rd]{@lek‘ 106 ﬁa 3 252; 1 ;2111) ct 2130 ‘

2¢ Appeal of arthur B, Gover, 3 BeTshs 508 AQPeal of
,Amalgamataﬂ fugar Company, Suprss o
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They arise ‘, out of other mles oi‘ law not connected with
‘evidence, whiah pravent the introduotion,that which &0
far as tha mla of evidence goes, would bo admissible,
ti‘hus it is held, though the authoritiea are conflicting,
t}m‘h}wharé a cdzztract ia such as 'bha gbatu te of frauds
.req,uirea ta be in m'itins' no collatera}. ox'al agreement

will bo allawa& ta be sshmmel

L "If the ﬁoeumen‘a ig merely a memorandum, and
,j.%»_'/ﬂoes not appesr that .S.t tszas : mtenag& to Qon‘bam all

the teméziof the agmamenty‘ ﬁakwean the partics, parol
evidence ‘é;a. 40 thé 'a‘gréameni; is adnissible s The fact

| that a writing eﬁis‘ts “ﬁcea not ahuﬁ out oral testimony
unjess it ap“ rears that the x!:ri.tmg waa inbended to em=

‘body the tems o the agreemen‘a betmeen the partiea.z

it samatimee heppens that the anstcm‘of a part= -

1. barnon Ve Hermon, ©1 feds 115- Goodwin ve. rox, Supraj
. Richardson vs ﬁar&i-ﬁaz. Bupray

2. "Where a written contrsct does not purport %o contain
sll the stipulations between the parties, parol evidence
©is admissible to show such additional stipulations as

~ are not inconsistent with the writing,.” MoCulloch Vs ,

Girard, Federal Case # B737,see alsc Gllson Quarts

Hining Company Ve Gi.leon, 51 Cal 341: Lafetta Vs Shawcross

12 E‘aé 519,
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iéﬁl&r‘%rs&a‘ig euch that contracte are made with
yééfaraﬂsa;td“it;/énﬁ;_thwngh,hat expressed therein,

it is understood to be always obeerved and bluding'ub—
on the pérties,¥'1£. in such case, it becomes matorial
to sﬁowthé'ézistencejgf the Qustbﬁ a0 o part of the |

1 g also

contragt, it may be doné by parol evidence.

the language used may contain terms which, by cuetom

in the loeslity where the instrument is executed, have 

. a'aertain;mﬂaﬂ;ng; }Sugh meaning may be proved by parol
evidence, R o |

L @hé!ralatiohs betwoen twWo persons who have

contracted in writing may be brought in issue collat-
erally in a suit beﬁween others, In such case the

N perol evidence rule dces not 8@?1?)2 The feote may

be proved as they exist, regardless of the oralfavidencé'

1. ADDE8Ll 0L Je Ve S0L0L, L Be Le As 770s ‘ :
2¢ "The rule sgainet varying or contradicting writings
by parol evldence obtains only in sults betwesn and is
confinod to parties to the writing and their privies
and has no operation with respect te third persons.” |
Appenl of Converse & Company, 1 B. Ts A 742, Seo also
Mitchell v. Hethane Lumber Compeny, 220 Fed, 878;

Sigque Iron- Company ve Gresne, 88 Fed 2307.
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varying the terms of eny writing betwcen the partics.
mz;é'm$ 15 one enforced for: the 'benem.pf parties who
hava égﬁ:’ee& npcn s@:ritteh‘expres‘amn of their reiétioxis,
‘an& the ‘reason for its ap}alicntifm ceases whon the righu
o:t a‘mer& are invelvea who have neither made the writ-

ing nar glain aﬂgthmg under ite



 CHAPTER V11
| ORINION BV LDRICE

“he general rule as to opinion evidenee is
that uyan gaeatienﬁ of the existence or non-eriat-
aﬁe@ of anw fact in issue, whethar a main fact or
\avideﬂtiary ﬁaet anly. the oyinien of a witnees
a8 to its existence or non-existence is inadmissivle,t

*ﬁhaﬁévaf"ia prasente& 0 fha genges of a
witness, and af which he therefore rcéceived direct
knowledpe, he may state, provided it is relevant to
the issue, aﬁﬁ net'eﬁalude& on sny other ground. This
is strictly a matter of fﬁatQ that he has seen or
hééé&*or'feit. he knows, 1h‘the’éense in which the law
reqairés‘kncwladge'ag the”part,of'the'witneés testifying,.
What he thih?siin regar&‘to‘tke esistence or non-exist-
ence of a faat in issue i ﬁatter‘of'cyihion. snd he

eannot state i* 2.

le “Testiﬂcng a8 to value given by non-expert Al

baged largely upon statem*nt& of otiers im inadmiewible.
én re: Appeal of ;znay»ﬁre@er Glass COﬂﬂany, 2 BeTels

2, “ﬁnyons hnvinﬁ ancwleuge of a f£act is competent to
testify ns to valuee" In re; apneal of &meriean Express
Gompany,<° J,Ley. 493“, B ,



Zvidence of the latler sort is sometimes
confused with experi exidence, It is in no senée
export évidenca, and, if a witness put on the stand
‘a8 an exyert teatifies to such facts, he 1eave8 his
charagter ag an exyert and testifies only to wiial
‘ any ordinary witness, who has had the oPportunity
f;tafaeguira the Ennwleage. can tgetiﬁy tca It i8 8
method of pléciag before the Board, in a general
and broad way, a group of facts which, in detail
‘would be difficult of &eaeriptién. but which, as a
whole, maké_uy s eertain conceptlon, grasped at
onee by the minﬁ, ;éf'gourae, the admisaibility of
such evidonce does not exteni to cases wherse it
wbﬁl&-natq@rava'helpﬁul to the Board.t In those
onges which are just on the line between opinion
and fact the Board geﬂerally allowa the aﬁmission

Gf opinion evi&eﬁce tca.z

, o Upiniems oF Toal esﬁate anerater Bnd ROGORNDLANTS .
a8 to value of leassehold, based o computationeg in-
volving doubtful and unknown factors, will not oe
aeeeptsd- Appeal of Lenox Lond Coe, 5 BeTelds 1206,

2s Value in 1913 @etermined upon basis of testimony
-of members cf local real estate board and reputable
business men. Appeal of J. H. Hoinight, 2 5:?.&. 1060 .
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in each case the Board must deccide the
;qéagti&n of whether or nﬁt‘cérﬁaig evidence shall
be admitted on & careful consideration of the
‘particular circumstances under whioﬁ:it‘ariaeé,
and if, in the judgmont of the Board, it would be
materially hai@aa by the admiéaicn of fhe‘eviaonce.
1t w11l be :eaaivg&al in determining this matter, |
“iﬁ'is»the ﬁéia&e of th& subjectnmatter unﬂer Ox=
;éﬁinaﬁiéﬁ, atnar than the &rtlonlar faots put
"bafera tﬁe ﬁoard. whioh muat e looked $0.2
: Qasea arise in anich the partioular facte
may be eiear and uﬂdiwpute&, and Jet the Board be
, uttarly unable to ﬁr&w &ny intelligeut concluﬂion
~ from them withsnt zﬁe ai& of outsida opinion. For
example isaues is respect to %uo value of the good

Will ef a hanking husineas yresent inetances of tnis

:sart.S In sueh a cage tnere is no &ifflculty. It

1. 1u re ippes T Gf:hiaaie Goldman, G DeT.he 940:

" In re Appeal of Eeore & Belver Co, 2 BeTede 368

in re Appeal ¢f Somers Lumber Compeny, £ BeTeie 106
Lﬂ re Appeal of Gaﬁa Ae Giles, 4 BeT.i. 335,

Z2s In re Aypeal of &afagatte Hotel Coey D BaTelde 800:
Apreal of ¥. Sa ﬁegle~ : Company, © BeTelds 541,

By Fi&ﬂlitﬁ' lmst Co.! Ailﬁa&l 3 BaTsAo 293#
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ris\iﬁ ﬁhasé caaaé»whieﬁ aré nearer the line that
,tha dif*iaultias arise, %hen for example, a Wit~
nasa ia yat on the sﬁana to give hias opinion as
to whmt the nsaful life of an office building 19
$he Baar& is yraaanta& with the questian whether ‘
the e;pmiﬁn of the witness would aid them in
arriviﬁg ﬁt a Qﬁﬂﬁla”iﬂﬂo 511 that nﬁed be said
.‘iia taat it rasﬁs in the sound diacreticn of the
'%ri%uﬁal a8 ta wha%har the subgect ie one whicn
‘ aernitg uf opinicn ﬁueﬁimﬁﬂﬁ ‘being given. for the
vﬂ;praragatl?e of the Bosrd to form their own opinions
éé‘to %hé T&i?ht te:he given expert testimony ne
| wall ag or&xnary tustinany ia well guardea.
o | ah&n a w1tnesa ia offered as an expert,
the court is coﬁfroate& with tWG preliminary |
questions: Firet, whether the subject is one mpon

which expéft‘testimOﬁy is éﬂ&isalble; Secend.

La AP}'QM Oi nlsle 3. uab.gt@m, 2 J.‘ Le AV. 19,
2 Sian 01l & Cas Co.'s i’i}.‘*re&}', 3 Bs Te Ae 670;

 Appeal of Heral Despatch Company, 4 BoTefe 3253 .
Appeal of James A. nradleg. 4 BeTehe 1179; Appeal of

| Goorgia lifge Compuny, 5 Belohs 893,
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whether the person offered as a witness is an ox-
perte A3 herata£ora éxplaiﬂﬁé, if the evidenace
foéia& will maﬁafially aid  the Boarﬁ in arriving
at aiucnclusimn it will ve received. The question
18‘039 for ﬁhe‘trihaﬁal‘é deternination upon all the
faots ag they apreare

If 1% be datermin*u that the subjest is
one Lor the iﬂﬁroﬁuotieu of expert testimony. the
naxt qnestiaabia @heﬁ&er or not the wituess‘offered
is &l 0Xperts If ho is not, of‘cougae is opinion
eannci be useds reliminsry evidence must there
fore be used to chow that the witness is an>expert..
This évi&encﬁ is aanfineé bo teétimony of‘the witness
’ninisalf as %0 his sgacial qualifications, There
is no strict rule which may be laid down as to wand
is “ﬁsflﬁiéﬂﬁ qualificaaion for au sxpert witnaas.
The(only thing ﬁhieb ¢zn ve- gald is tnaﬁ the prin-
eiple of holpfulness to the Board is to be kept in

ming 58 a guiﬁiﬁg ?riﬁcigla,l4 ?ha'coﬁrtsiﬁrﬁ'gcv~

L, “Qpinien t@stlmony a8 Lo vaiu¢ 10 1ot eutxtleu to

much weight where witnesses are unable to show a
veory high degree of cualificsticn as experts,”
~Appeal of iichara Carney, € BaTeds 457,
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grpned by the s@e principles which abtain throurh~
‘out the fabric of business and socisl 1ife, snd
‘what is of ‘importance fm the one place has the same
o mportéﬁaé" in the other, Where the or&‘inaryfAbus-
vinaajs mangeaa'i'or help upon these :_.;uestions. there
mayv also the 399;:&1 ga, and he who 18 aualified to
giva an npmitm in ‘the cne ease mac; also bive an
&pinion m the otmra}‘ )
There are two classes of witneeses who
| szr_e; ,erﬁm&riiysyo}:éa .af a8 experts, The one em-
i)‘.?sée;a those pevrsoxkxs who, by reason of speeial

,apybrmniims— f«sr-’ chaaﬂatien are in a position to

 judge of the affeet of eertain matters pertinent

to the GO&%I‘OY@?&?@ u.mong the subjcets upon which

| : axyert taaﬁimany ei‘ this glass has been held proper
is that of the fareign» 3.aw--1iéiﬁg the word “foré;gn"
in a sense relabtive to ‘the ;im‘ir;ﬁictien in which the

1' 2'-73}‘381 Gf Ha "Ga §salkér, ’Jra;‘ 6 BQTQAQ 1142.
24 Liverpool & G.VieStenm Co. Ve Fheniz.Ing, Coo.,
129 {3.3» 09’2 aﬁ 445, 9 Sup Ct 469, -



qgestien arises, The unwrittan‘fureign 1aw may be
pfava& by ea-dailed ex@erﬁs‘in‘such laﬁ':that is. by
lawyera or jndgea yraeticing under or aaministerlng
ita Zet what is gixen in evidence wheu proof of thls
‘kind is offered is facts, and not opinicnso This is

'raeognizad in nost of the cases citeu. The intorpro-

tation of statwbory or written foreign law sanctionod.

| b§'§rééﬁieé‘er ﬁeeiaiﬂn'in the foreign Jurisdiction
.éansti;u%es'é)p&rt of tho unwrittén law, and meay be
proved in tho Same way. It has also besn held that
" the written or statute law msy”bé prbvéd by exﬁerts.
ﬁﬁé"may teétifygcrally withoat producing an exempli~
fied copye |

Thé ather elaéé embraéea those witnesses
‘whﬁ;‘byvréaséﬁ’sf ﬁ snecial ecnrée of training or
aﬁucation, are qnalifie& to 1ve an opinicn, en cer-
taia;matter; cf a peculiar value, of a Value much
graatex ﬁnan the cgini&n of a person nat,apecially
hvefﬁéd in 1hﬁ§s_Subjects¢ Expért tgstimony is_ué-

ually thought of in éaaﬁa@tion_witﬁiinquiry'as to
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'. techﬂiaél'ér abstruse scientific questions--questions
requiring, as an essential to intelligent judement, a
8§aéial training of the mind,-and this ls the field
in which the usefulness of such testimcny‘ia mbst
" often felt. Therc drﬁ’many mattérs'hQWQver. relating
o aé&mdﬂ, evaryﬁay affairé,»abaut whicn witnessecs
- are permitted o giva éxpart opinions, In a goncral
%ay;Ait will bé'seea £rom the’caaes cité& in the notes
that the ranks of expert witnesses aro reeruited from
?hysiaians, bankers, eagineer$, lawyors, real cstate
'mén.'ageéﬁaﬁaate and business men in general, ond in-
dosd, slmost g?ery élasﬂ“éf hen engages in pursuits
requiring ayéei&1 éﬁ§eriauca“or education on the part
of those carrying'them'eugl‘ | B

| The;apinion'éf an expert must either be

vased upon admitted facte, about which there is no

le(Business man allowe& to testify as an expert)
Appeal of Arrcowhead Mills, Inc. 5 BaToeh. 352:

(renl estate men sesm to be mllowed to testify ro-

gardiess of gqualification, the Board weighing their
testimony according to their gualifieaticnss,) Appeal
Of Hatllda Holzle:, 6 B,Tohe. 1132; Appeal of Lenox
Land Coe, b Baleiie 1206: Appesnl of Flli.Gaskins, 4
Belehs 619; Island I&iﬂ@fﬁhi})}iﬂg COay 4 BeTedelODH;
Fhilip ., Brand, 5 BeT.As 297: lLontgomery bros & COa,
5 ioTehe 250 (Banker ae oxpert) Appeal of Fidality
Iruet Company, 3 B.Leis 292; (Engineer as expert)
sppeal of A.l.iorton, O Be.lade 1295, ‘
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ﬁxspnte. or urcn nscumed faote, pnt for the pur-
zaae af ubtainxng an oyinlonq If the Board dcter-
vines tna‘zaeta to be asaumeg.;the‘opinion will come
inta’éétife'ép&ratioﬂ os evidcﬁaéo leithéy find thoy
are ﬂab pravcﬁ as aesumed. the opinion will heve no
iﬂflueuga «ith them‘l | | 4

' “he evi&enﬁ;zry facta upen zhieh an ox-
pert is am eﬁ to gi?e an oxinian as to a mqin fact
ln iaaue mnst be &1atzxguishe& frcm facts, or more
prcgerly smaaalnb. reaaaﬂs; wsich form the ground
Lor h;e ap;nian, Tha lwtter he is alwa;s permittcd
v>tﬁwé£ate*1n exglanaticn ¢ his opinlon, uith the |
former, in hiéiexyébt égpaqity heAkaa nothiﬁg to do,
%Xcéyt tb assumé £ﬁ§m‘aa theﬁ are statedkté\him
‘ hyébthatieqlly,«ér aé'theyyafé eélleﬁ to his atten=
'ticu ag having veen prav;oualy teetifie& t0e
| 2roof of aaﬁawriting oy opinionh of spec-
1all¢ quali ie& exyerﬁs ie aften Lseu. uhen this

metha& 1& usea ansther alemant entars into the togt~

1. "Uplﬂiuﬂ 0L SAF 0L a8 b0 VAlue Nob Beeoptod Whers
not resscned gorrectly from premi&e@ ugon which o=
pinian ig based and witness's opinion is contradicte
ory" Appeal of Ridelity Storage Co. 2 BoeTole 571
hiluurn &inaaln,kachzde heo,.B Balofle 303,
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imany hws&&&s onserv@tion. namely, that of comparim
of hﬁﬁﬁwritiug,uuocmpariscn of the specimen in queg=
ticn ﬁith &n'gdmittaaly genuina sPecimen, An opiniun
Gf‘aﬁ‘exhert‘”baéé ?on a earoful comparision by him
af tha diapute& Jriting wiﬁh a genuina Speaimen, is
gaﬁerﬁlly nelu admissibleal An ordinary witness can-
not tastify»frcm gomparistn, The rule is confined
s‘trictm %0 experts. It 1é also held that an exzpert

- may uitneu& reacrt tu aoﬁparison. testify to the gon=

uxnﬁneos of the ﬁritiﬂg &iree that is, he may give
~an opinlon as %o whether it 12 a natural or sinulatod
hand.,” -

| The “agliah gommon law doctrlne was that
'syeeigéns of hﬂnéwri%ing irrelevant to the iscues in
th@ eaaa woulﬁ not be a&miﬁted eolely for the pur-
pose af enabling the aourt to camyare thenm with toe
wriﬁing in aiﬂpute, and this was aaowte& a8 the pro-

per rule by the United States Su%reme Courte?d

ls United States v. larnaud, Federal Cace 7 14,916,
2e United Etates v, Holtselaw, Ped. Cmse # 15,384,
3¢ HOore Ve bﬁit@& atﬁtﬁ s 91 UeSa 270e
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?ha geneﬁal .fxnsriaan uocurme allmm aueh eonpqrisons
1;0 be :mcianzj .wen ‘theugﬁz 'bhe .myreue Coux’t hne held
ag smt G abmre. it is an oz}en quesmon as to how the
ﬁrﬁ.’hé& Statea 33031'&1 of Tax} Appeala, with ite li.heral
; attituﬁm %*A‘lll decide,

B S

ot p—

la §zi§;ﬁ@ ¢ on ﬂviaenae ( Zz:m) Seetion 2361. 1
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* CONCLUSION

| In ezamining the decisions of the United
Sfateé;scar& of an‘Aﬁpéals ragafd£ng the admission
of documentary evidence before that tribunal, one
'aomes o the féliowing conelusions:

(1)'The'dedisions of the federal courts
are fciloéiedfclosely enough aﬁd' m sufficient re-
 gg1arity’by'the Board,lthat one‘ie safe inAassuming
that the Board will décide ag the federal courts have
“‘decided on,thosé queétiogs wirich have not as yet come
; hefore the Board,

(3) The Board is meeting the need for
whidh_it was oreated to £ille It has given the tax-
* payer a prompt and efficlent medhanism in which to
have his tax difficulties adjudicated.

(3) The Board ‘has. shown a liberal attitude
in admitting account book evidence and everything
will be admitted that can be éhown to be a part of |
the regular book&eeping records of the concern.

(4) The United States Board of Tax appealﬂ



éhows a tendency tokhaie a willingness to hear
opinion evidenée~regardless‘of formal ruies of
evidence and then let the qualificétions of the
witness determine the weight to be given the

qpiﬁioﬁ expressed rather than sxclude the evid-

ence altogether if it does not comply with the

regular rules of admission as followed by the courts,
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