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PREFACE 
All who have taken even a glance at the law of 

trade disputes realize the futility of an attempt to 

state briefly the law on this subject. The short 

time which the author has spent upon the study and 

research of this subject has served to increase his 

conviction of this difficulty. But perhaps even as 

brief a treatise as this one can be justified since 

the questions involved are necessarily of present in-

terest to every thinking citizen. 

Much material on this and closely allied sub-

jects has been presented in the last few years, vary-

ing greatly in the methods of approach. But since 

there have been many attempts to formulate rules and 

plans for the settlement of labor difficulties in inany 

of the states, and especially since the author's own 

state, Kansas, has made an attempt at a gigantic for-

ward stride, it may be that the following treatment 

showing the gradual evolution of these schemes will 

not be amiss, especially to those interested in pro-

gressive labor legislation. 

To enumerate all the sources of suggestion and 



information to which the author is indebted would be 

an almost impossible undertaking. The great part of 

the material has been taken from case decisions and 

statutory law, references to .which are made in the 

footnotes. 1\1aterial dravm from other sources is like-

wise acknowledged. However, special mention should be 

made of valuable assistance vvhich runs throughout the 

spirit and organization of the treatise. To an attor-

ney-at-law, Mr. A.W. Relihan, Smith Center, Kan~as, the 

author is indebted for the suggestion that this material 

presented an appropriate field. Prof. Blaine F. Moore, 

Head of the Department of Political Science, University 

of Kansas, has rendered invaluable assistance by his 

many kindly suggestions and patient co-operation. Hon-

orable William L. Huggins, Chairman of the Kansas Court 

of Industrial Relations, . has been very helpful by his 

impartial explanation of the Kansas scheme. To Dr. Wm. 

L. Burdick, Acting Dean of the School of Law, and to 

Dr. F.W. Blackmar, Dean of the Graduate School - both 

of the University of Kansas - the author is deeply in-

debted for special permission to undertake the treat-

ment of this sub:ject. 

University of Kansas, Lawrence, Kansas, 
May .23, 1921. 

L.E.vv. 
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THE LAW OF TRADE DISPUTES -
COWON LAW AND STATUTORY. 

INTRODUCTION. 
Large-scale production, together with its inci-

dents of amassed capital and organized labor, has pro-

duced a great problem. Upon society is placed the bur-

den to provide peaceable means for the settlement of 

trade disputes. Early English decisions made strikes 

illegal and it was held that a combination among labor-

ers to raise their wages was an indictable conspiracy (1). 

The earliest English Act of conciliation and arbitra-

tion was passed in 1603, but the first English statute 

referring specifically to the arbitration of labor dis-

putes is 1 Anne c. 22, passed in 1701 (2). Practically 

all of the more important countries today have some 

means for the settlement of trade disputes (3). In 

the United States, W~ryland is said to have had the 

first provision for such, passed in 1878 (4). Today, 

over three-fourths of the states have laws on this sub-

ject. 



The law of trade disputes divides itself logical-

ly into two phases: the body of rules and principles 

evolved in our courts irrespective of legislation on the 

subject, and the legislative enactments. Hence, it is 

convenient to divide the law on this subject into: (1) 

common law; and (2) statutory law. The brief summary 

of the court decisions constitutes "Part I" of this dis-

cussion. It must be borne in mind that these rules are 

laid down by courts of general jurisdiction without any 

legislative guidance on the subject. "Part Ilu confines 

itself to an explanation of the various legislative en-

actments creating specially formed bodies or plans for 

the adjustment of labor disputes. This entire treatise 

deals only with the United States, except as it is con-

venient to include reference to foreign countries for 

comparison. 

(1) Rex v. Journeyman-Tailors, 8 Mod. 10 (En~.) 
(2) uindustrial Conciliation ~nd Arbitration , 

(1905), by Douglas Knapp, Chapter VI, p.99. 
(3) See Part II, "United States". 
(4) Maryland, Laws 1878, c. 379, #3 or 

Poe's Md. Code, 1904, Art.7, #2 p.260ff. 
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PART I 

COMMON LAW 

There is great diversity in the rules of law 

laid dovm by the court decisions in labor disputes. 

This lack of uniformity appears not only in differ-

ent states, but often in the same state. A conven-

ient method of attack is to divide the discussion 

into the topics "strikes", "boycotts 0
, and "picket-

ing". Although this scheme cannot be followed out 

with exactness due to the fact that all of them in-

terweave more or less and that one case often invol-

ves all, yet it serves the purpose. From the great 

mass of case law on this subject, this brief treat-

ment attempts only to select some of the more illus-

trative cases and rules. 

As stated above, the rights of organized labor 

as determined by the courts differ widely in the dif-

ferent states and, even in the same state, it is often 

difficult to reconcile the decisions. Too, dissenting 

opinions are very common. These differences are due 

not only to real differences in the law; but quite 
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largely to differences in the terms used, for the terms 

"strike", "boycott", and "picketing" have no standard 

legal meanings. 

STRIKES 
The courts have held that laborers have a right 

to organize themselves into labor unions in order to 

promote their common welfare. The United States Supreme 

Court has consistently held that no legislative restric-

tions may be placed upon an employee either in joining 

or agreeing not to join a labor union (1). Such restric-

tions, the Supreme Court has declared to be invasions of 

personal liberty guaranteed by the Fifth Amendment to 

the Constitution of the·United States. Beginning with 

1871, England has steadily progressed by legislation in 

the direction of recognizing trade unions (2). A num-

ber of the states in the United States have legislated 

directly to the effect that the organization of trade 

unions in itself is not unlawful (3). From this right 

(1) Adair v. U.S. (1908), 208 U.S. 161, 28 Sup. 
Ct. 277; Coppage v. Kansas, (1915), 236 U.S. 1, 35 
Sup. Ct. 240. 

(2) Stephen's Commentaries on the Laws of En-
gland, 15th Ed. Vol. 3, pp. 214-215. 

(3) Mass., L. 1914, c.778; W.Va., L. 1915, c.10; 
Utah, L.1917, c.68; Iowa, L.1919, c. 213; Michigan, 
L. 1919, no.231; Oregon, L. 1919, c.346; Wash., L.1919, 
c.185; Wisconsin, L.1919, c.211. 
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to combine, there follows in most states, the right to 

strike. But this right to strike is confined within 

certain limits. 

There is diversity in the definitions of the 

word "strike" depending upon the particular emphasis 

desired by the person defining. Due to this diversity 

of opinion as to the important phases and scope, it is 

almost useless to seek an all-inclusive definition. 

Bouvier's Law Dictionary gives the following definition: 

" A combined effort of workmen to obtain higher wages 
or other concessions from their employers by stopping 
work at a preconcerted time." 

.Pomeroy, in quoting Mar-

tin (4) says: 

" ••• a strike may be defined as a sim-
ultaneous cessation of work, by workmen acting in 
combination to compel their co!Th~on employer to accede 
to demands made on him by such combination.u 

u Union-

ization and strikes are no longer per se illegal" (5), 

but there are important limitations. Both the right to 

combine and the right to strike must be within lawful 

means. In a brief discussion, it is almost impossible 

( 4) "Pomeroy' s Equity Juri sr,rudence", vol .5, 
p.4596, n57, quoting from Martin, 'The Modern Law of 
Labor Unions. rr 

(5) Ibid., vol. 5, #2035. 
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even to hint at all the qualifications entering with 

this phase, but some of the more important only can be 

included. So long as it is done peaceably and without 

violence, workers may strike for any reason or even 

for no reason at all (6)(7). Further than this, it is 

said that "what one individual may do, a number of his 

co-laborers ma.y join him in doing, provided the thing ·. 

done is lawful" (8). This is corroborated in the fol-

lowing statement (9): 
" An employee has a right to place 

a price and impose conditions upon his labor unless 
restricted by contract and if not complied with has a 
right not to work and what one may do, all may lawfully 
combine to do, except that this right to combine and to 
strike or quit work must be exercised in a peaceable 
and lawful manner, without violence or destruction of 
property or other coercive measures intended to prevent · 
the employer from securing other employees, or other-
wise carrying on his business according to his own judg-
ment." 

In a leading case (10), Vice-Chancellor Stevenson 

says: 

" From an examination of the cases and a very care-
ful consideration of the subject, I am unable to discov-

( 6) ·, This is declaratory of the common law only 
and excludes legislative restrictions. Part II of this 
treatise discusses legislation. 

(7) Wabash R.Co. v. Hannahan et al (1903), 121 
Fed. 563; Jones v. Maher et al (1909), 116 N.Y.S. 180, 
62 Misc.Rep.388; Jersey City Printing Co. v. Cassidy 
(1902), 63 N.J-.Eq. 759, 53 Atl. 230. /Pac.126. 

(8) Roddy v. United Mine Workers (Okla.1914),139 
(9) Wabash R.Co. v. Hannahan (1903),121 Fed.563. 
(10) Jersey City Printing Co.v. Cassidy (1902), 

63 N.J.Eq. 759, 53 Atl. 230. 
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er any ~ight in the courts, as the law now stands, to 
interfere with this absolute freedom on the part of the 
employer to employ whom he will, and to cease to employ 
whom he will; and the corresponding freedom on the part 
of the workmen, for any reason or no reason, to say that 
they will no longer be employed; and the further right 
of the workmen, of their own free will,· to combine and 
meet as one party, as a unit, the employer who on the 
other side of the transaction, appears as a unit before 
them." 

Whether a strike is lawful or not depends upon 

the means ( 11).. 
" In the absence of a contract for a 

fixed term, the employer may discharge the employee, 
or the employee may quit, at his own pleasure, for the 
employers and workingmen have equal rights to form an 
organization •••• The employees have a right to combine 
to improve their working conditions, standards of liv-
ing, or to procure shorter hours and higher wages, or 
for any other lawful or useful purpose •••• The em-
ployees have a right to persuade other workmen to cease 
work in a legal and proper manner." (12). 

In this deci-

sion, as well as in Wabash R. Co. v. Hannahan, supra, 

it is seen that emphasis is placed upon the fact that 

the employee may not quit if by doing so he violates 

his contract of employment. Other courts hold like-

wise (13). Not only must the employee not break his 

(11) Iron Moulders' Union No. 125 of Milwaukee, 
Wisc. et al v. Allis-Chalmers Co. (1908), 106 Fed.45, 
91 C.C.A. 631, 20 L.R.A.(NS) 315. 

(12) State v. Employers of Labor et al (1918), 
102 Nebr. 768, 169 N.W. 717; Auburn Draying Co. v. 
Wardell et al (1919), 227 N.Y. 1, 124 N.E. 97. 

(13) Cohn & Roth Elec. Co. v. Bricklayers', 
Masons', and Plasterers' Local Union No.l et al (1917); 
10~ Atl. 659, 92 Conn. 161; Jones v. Maher et al (1909), 
116 N.Y.S. 180, 62 Misc. Rep. 388. 



own contract of employment, but he must not encourage 

others to break their contracts. Thus those seeking to 

enlarge a union may not, after notice of the contract 

not to join a union, encourage the employees in such 

place of business tb join the union (14). 
Labor organizations may issue .. circulars and 

other information truthfully setting out the circum-

stances of a strike or to solicit and collect funds 

to support a strike provided they do not use fraud, 

threats, or other coercive measures (15). Where the 

strikers intimidated customers who were prospective 

guests at a hotel, injunction was granted on the ground 

that it is a property right to carry on ·a lawful busi-

ness without obstruction (16). 
The legality of the purpose of a strike is a 

question of law to be decided by the court (17) and a 

strike containing both a legal and an illegal purpose 

is an illegal strike (18). Union workmen have a right 

(14) Hitchman Coal & Coke Co. v. :Mitchell,Indiv. 
et al (1917), 245 U.S. 229, 38 Sup.ct. 65. 

(15) Michaels v. Hillman (1920), 183 N.Y.S. 195. 
(16) Local Union No. 313 Hotel & Rest. etc. et al 

v. Stathakis (Ark.1918), 205 S.W. 450. 
( 17) De1v.linico v. Cra.ig, 207 Mass. 593, 94 N .E. 317; 

Reynolds v. Davis, 198 Mass. 294. 
(18) Bausch W.iach.Tool Co. v. Hill et al (Mass.1918), 

120 N.E. 188; Folsom Engraving Uo. v. McNeil et al, Wright 
Co. v. Same, (Mass. 1920), 126 N.E. 479. 
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to strike upon the employer's refusal to discharge non-

union men in his employ (19), but if the la.bar union 

before calling the strike has not secured from the em-

ployer an agreement to give all his work to members of 

the union, a strike to compel the employer to do so is 

illegal (20). But the fact that a strike is incidental-

ly an injury to a fellow employee does not necessarily 

make it illegal. A strike to secure the discharge of a 

fellow employee was held legal on the ground that, al-

though it was directly detrimental to the plaintiff, it 

had sufficient justification in the fact that it had a 

direct relation to the benefits of a more uniform dis-

tribution of work, and thus of wages (21). A sympath-

etic strike is declared illegal. In Picket v. Walsh (22), 

which involved both a direct and a sympathetic strike,. the 

Massachusetts court declared illegal the sympathetic 

phase as follows: 

" In our opinion organized labor's 

(19) Jersey City Printing Co. v. Cassidy (1902), . 
63 N.J.Eq.759, 53 Atl. 230; Roddy v. United Ndne Work-
ers of America, (Okla.1914), 139 Pac. 126; Cohn & Roth 
Elec.Co. v. Bricklayers', Masons', and Plasterers' Local 
Union No~ 1 et al (1917), 101 Atl.659, 92 Conn.161; 
Michaels y. Hillman (1920), 183 N.Y.S. 195. 

(20) Smith v. Bowen (1919, 232 Mass.), 121 N.E.814. 
(21) Miniason v. Osborne (1911),210 Mass.250,96 

N.E. 1036. 
(22) Picket v. Walsh (1906),192 Mass.572, 78 N.E. 

753, 116 Am.St.Rep.272, 7 Ann.Cas.638, 6 L.R.A..(NS) 1067. 
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right of coercion and compulsion is limited to strikes 
on persons with whom the 9rganiza.tion has a trade dis-
pute; or to put it another way, we are of the opinion 
that a strike on A, with whom the striker has no trade 
dispute, to compel A to force B to yield to the striker's 
demands, is an unjustifiable. interference with the right 
of A to pursue his calling as he thinks best." 

Only in 

California. is it settled law that all strikes are 

legal (23), while in Kansas, by legislation, the other. 

extreme is represented (24). 

Corresponding to this right on the part of the 

laborers to combine, the employer has the right to 

employ whom he pleases (25). On the legality of strikes, 

Justice Holmes says (26): 

" If it be true that working 
men may combine with a view, among other things, to get-
ting as much as they can for their labor, just as cap-
ital may combine with a view to getting the greatest 
possible return, it must be true that when combined they 
have the same liberty that combined capital has to sup-
port their interests by argument, persuasion, and the 
bestowal or refusal of those advantages which they other-
wise lawfully control." 

(23) Commons and Andrews, "Principles of Labor 
Legislation" (1920), p. 106. 

(24) See Part II, "Kansas". 
(25) Monday Co. v. Automobile, Aircraft & Vehicle 

Workers of America, Local No. 25 et al (Wisc.1920), 177 
N.W. 867, upholding Wisc. L.1919, c.211; Folsom Engrav-
ing Co. v. McNeil et al, and Wright Co. v. Same (Mass. 
1920), 126 N.E. 479; Jones v. Maher et al (1909), 116 
N.Y.S. 180, 62 Misc.Rep.388; Jersey City Printing Co. v. 
Cassidy (1902), 63 N.J.Eq.759, 53 Atl. 230. 

. (26) Vegelahn v. Guntner, 167 Mass. 92, 44 N .E. 
1077, 35 L.R.A. 722, 57 Am. St. Rep. 443. 
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The "Law of Strikes" seems to be very well sum-

marized in the following (27): 

n The 'law of strikes' is 
well established, at least to the following extent: In 
the absence of a contract for an unexpired specific 
term of service and hire, there being here no question 
of any such, the employer has the absolute right at any 
time and for any cause to discharge his employees, one 
or more, and, on the other hand, his employees have the 
right at any time, singly or collectively, and for any 
cause, even at their own mere will, to leave his em-
ployment, and, if such employees think they have any 
grievance against him, their employer, - e.g., for the 
discharge of a fellow employee - they may not only 
strike - that is, t~emselves leave his employment - but 
may by picketing, attempt to peaceably persuade other 
workmen not to enter his employment and take their vac-
ant places, and even persuade their former fellow work-
men still remaining in the service, to leave and join 
them in the strike. Their efforts to attain such result, 
however, must be confined to the acts of peaceable per-
suasion. Certainly they may not extend to violence, 
threats, or even verbal abuse; and, if they do so ex-
tend, they thereby become unlawful." 

BOYCarTS 

" From the year 1327~ the date of the boycotting 
of the monks of Christ's Church by the citizens of Can-
terbury " to the time of the Revolution, there were 
many instances of boycotting in England (28). 

But the 

term "boycott" seems to have arisen about 1880 (29), 

and a history of the term may be found in State v. Glid-

(27) Jones v. Maher et a.l (1909), 116 N.Y.S. 180, 
62 Misc. Rep. 388. 

( 28) Ely, "The Labor Movement", p. 297 • 
(29) Harry W. Laidler, "Boycotts and the Labor 

Struggle", (1913); Modern American Law, Vol. 2, p.347. 
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den (30). Over forty of t~e states of the United States 

have some legislation on the subject of boycott, direct 

or indirect, and a few definitely prohibit it by name (31). 

But the great majority of these statutes are indefinite, 

and the decisions regarding boycott, in most instances, 

are decided upon common law principles. 

It is well at the outset of a discussion of boy-

cotts to note the distinction between a "primary boycott" 

and a "secondary boycott". Justice Henshaw, after say-

ing that organized employees have the right, by concert-

ed action, to cease their employment, continues (32): 

" We think, moreover, that no court questions the right 
of those same men to cease dealing by concerted action, 
either socially or by way of business, with their for-
mer employer, and this latter act, in its essence, con-
stitutes the ·'primary boycott' • tt 

In the sa.me discussion, 

after saying that the boycott may go further than the 

primary boycott, the Justice thus defines the nsecond-

ary boycott": 

This last proposition necessarily involv-
es the bringing into a labor dispute between A and B, 
C who has no difference with either. It contemplates 
that C, upon the demand of B, and under the moral in-
timidation lest B boycott him, may thus be constrained 
to withdraw his partonage from A, with whom he has no 

(30) 55 Conn. 46, 8 Atl. 890. 
(31) Harry W. Laidler, rrBoycotts and the Labor 

Struggle", 1913, Appendix. 
(32) Pierce v. Stablemen's Union Local No.8?60 

(1909), 156 Calif. 70, 103 Pac. 324. 
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controversy." 

Another definition of secondary boycott 

follows (33): 

" A secondary boycott is a combination not 
merely to refrain from dealing with a person or to ad-
vise or by peaceful means persuade his customers to 
refrain, but to exercise coercive pressure on such cus-
tomers, actual or prospective, in order to cause them 
to withhold or withdraw their patronage, through fear 
of loss or damage to themselves." 

Thus it is seen that the primary boycott confines 

the dispute to two parties, while the secondary boycott 

includes a third party. As bearing a close analogy to 

the justifiable strike, the primary boycott is regarded 

as entirely lawful (34). This is the generally accepted 

doctrine, for it is generally conceded that if the end 

sought is justifiable, no liability exists in the primary 

strike and the primary boyc·ot t ( 35) • The secondary boy-

cott and the sympathetic strike are condemned by the 

great weight of authority in England and in the United 

(33) Duplex Printing Press v. Deering (1921), 
41 Sup. ct. 172. 

. (34) Willcutt & Sons v. Driscoll (1907), 
200 Mass. 110, 85 N.E. 897, 23 L.R.A. (NS) 1236. 

(35) Pomeroy's Equity Jurisprudence, Vol. 5, 
p. 4610. 
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States (36). With a few excep~ions (37), the courts of 

the .United States declare the secondary boycott illegal 

{38). Justice Henshaw, in holding that a secondary 

boycott rna.y be legal (39), even admits that the second-

ary boycott is denied legality by the English courts, 

the federal courts, and many of' the states of this un-

ion. 

"An individual cannot injure another's property 
rights by controlling the acts of third persons through 
coercion, duress, oppression, or fraud." (40). 

(36) Ibid., p~ 4611. 
(37) These make no distinction between primary 

boycott and secondary boycott, hence both are held 
legal. Pierce v. Stablemen's Union (1909), 156 Calif. 
70, 103 Pac. 324; Empire Theater Co. v. Cloke (1917), 
53 Mo·nt. 183, 163 Pac. 107, L.R • .A. 1917 E 383; Meier 
v. Speer (1910), 96 Ark. 618, 132 S.W. 988, 32 L.R.A. 
(NS) 792; Reynolds v. Everett (1894), 144 N.Y. 189, 
39 N.E. 72; Parkinson v. Bldg. & Trades Council, 36 
Calif. Dec. 445, 154 Calif~ 581, 16 Ann. Cas. 1165, 
21 L.R.A. (NS) 550, 98 Pac. 1027. 

(38) Auburn Draying Co. v. Wardell et al (1919), 
227 N.Y. 1, 124 N.E. 97; Walker v. Cronin (1871), 
107 Mass. 555; Plant v. Woods (1900), 176 Mass. 492, 
57 N.E. 1011, 51 L.R.A. 339, 79 Am. St. Rep. 330; 
Iron Moulders Union No. 125 v. Allis-Chalmers Co.(1908), 
166 Fed. 45, 91 C.C.A. 631, 20 L.R.A. (NS) 315; Duplex 
Printing Press v. Deering (1921) 41 Sup. Ct. 172; 
Burnham v. Dowd, 217 Mass. 351, 51 L.R.A. (NS). 778, 
104 N.E. 841; Barr v. Essex Trades Council, 53 N.J.Eq. 
101, 30 Atl. 881. 

(39) Pierce v. Stablemen's Union, supra. 
(40) Auburn Draying Co. v. Wardell et al, supra. 
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A compulsory labor boycott is declared illegal (41}. 

A general boycott is illegal. Vfuere a boycott 

in Chicago against the Pullman Palace Car Co. was being 

extended by the boycotters by causing strikes among the 

employees of all the railroads, it was said that the 

·United States government has control over inter-state 

commerce and power over the transmission of the mails, 

hence an injunction was issued (42). In order that a 

boycott may be enjoined it must appear that there is a 

conspiracy causing irreparable damage to the complain-

ant's business or property (43). 

(41) Picket v. Walsh (1906), 192 Mass. 572, 
78 N.E. 753, 116 Am. St. Rep. 272, 7 Ann. Cas. 638, 
6 L.R.A. (NS), 1067; Barr v. Essex Trades Council, 
53 N.J.Eq. 101, 30 Atl. 881; Goldberg, Bowen & Co. 
v. Stablemen's Union Local No. 8760 (1906), 149 Calif. 
429, 86 Pac. 806, 117 Am. St.,Rep. 145, 9 Ann. Cas. 
1219, 8 L.R.A. (NS) 460; J~rsey City Printing Co. v. 
Cassidy (1902), 63 N.J.Eq. 759, 53 Atl. 230. 

(42) In re Debs (1895), 158 U.S. 564, 39 L.Ed. 
1092, 15 Sup. Ct. 900; same doctrine in Gompers v. 
Buck's Stove and Range Co. (1911), 221 U.S. 418, 
31 Sup. ct. 492. 

(43) Gompers v. Buck's Stove and Range Co., 
supra; Reynolds v. Davis, 198 Mass. 294, 84 N.E. 457; 
Barr v. Essex Trades Council, 53 N.J.Eq. 101, 30 Atl. 
881. 
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PICKETING 
A few states have legislation on picketing (44), 

but in most states its legality is determined on com-

mon law principles. In most states picketing within 

certain limits is permitted, but in those where it is 

permitted in certain forms, its legality seems to turn 

upon the question as to whether the means employed are 

coercive or intimidating. Practically all the courts 

say that intimidation is unlawful, but they differ 

greatly as to what constitutes intimidation. Strikers 

can dissuade, but not restrain, workmen from accepting 

employment ( 45). 

. " Employees may strike in a body and 
post pickets n~ar the plant to quietly and peaceably 
persuade other workmen not to take their places, but 
cannot use threats, force, or intimidation for that 
purpose. If they do, the labor union which has its 
members do so, is liable for damages." (46). 

In addition 

to the fact that the employees have the right to per-

(44) e.g., regulated, Utah, L.1911, c.74; defin-
ed and legalized, Mass. L.1913, c.690; peaceful allowed, 
N.Hamp., L.1913, c.211; prohibited, Wash. L.1915, c.181. 

. (45) Iron Moulders' Union v. Allis-Chalmers Co. 
(1908), 166 Fed. 45, 91 c~c.A. 631, 20 L.R.A. (NS) 315; 
Jones v. Maher et al (1909), 116 N.Y.S. 180, 62 Misc. 
Rep. 388. 

(46) Berry Foundry Co. v. Inter. Moulders' Union 
et al, 164 S.W. 245, 177 Mo. App. 84. 
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suade peaceably, the employer is entitled to free access 

to his business (47). Picketing:.during a strike is not 

unlawful unless unreasonable in fact or forbidden by 

legislative mandate (48). 
" Picketing by members of lab-

or organizations for the sole purpose of peaceful persua-
sion, argument, or entreaty is not unlawful or actionable. 
Inducing persons, patrons, and intending patrons to re-
frain from patronizing a moving picture theater because 
of alleged unfairness to union labor, with no compulsion, 
threats, or intimidation, does not state a cause of ac-
tion for conspiracy.u (49). 

In holding constitutional 

and in construing the Clayton Act (50), which was popu-

larly construed as absolutely forbidding injunctions in 

trade disputes, the court said (51) that notwithstanding 

the' restriction of injunction by the Clayton Act, the 

officials of a union who maintain a strike on feigned 

grounds for the purpose of forcing the employer to main-

tain a closed shop have no right to picket to the extent 

of intimidation. The court in the same case said that 

the word "peaceful" will be construed strictly. In a 

~
47) Alaska S.S.Co. v. Inter. Longshoresmen's 

Assoc. 1916), 236 Fed. 964. 
48) White Mt. Freezer Co. v. :Murphy et al, 

Nashua Co-op.Co. v. Same, Flather Foundry Co. v. Same, 
(1917), 101 Atl. 357, 78 N.Hamp. 398. 

(49) Root v. Anderson et al (1918), 207 S.W. 255. 
(50) U.S. Laws, 1913-14, c. 323. 
(51) Kinloch Tel. Co. et al v. Local Union No.2 

of International Brotherhood of Elec. Workers et al 
( USDCMo 1920), 265 Fed. 312. 
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case (52) where a grocer's clerks refused to pay dues 

to a local union and such union declared a strike against 

the employer, having no trade dispute with him and picket-

ed his place and sought to prevent persons from buying 

from him, their acts were illegal and the union and its 

members were liable therefor. 

The courts of California declare that all picket~ 

ing amounts to intimidation,.under the theory that there 

can be no such thing as peaceful picketing (53). Mass-

achusetts has held that even two pickets constantly in 

front of a person's place of business, who at times went 

further than mere advice, and used social pressure and 

threats of personal injury, is sufficient intimidation 

to be enjoined (54). :Mass picketing by a combination 

of striking workmen and others for the purpose of forcing 

the employers to adopt a policy of a closed shop accom-

panied by threats, abuse, domiciliary visits, and physi-

cal assaults on the employees and potential employees, 

was held unlawful and enjoined (55). Any conduct of 

(52) Harvey v. Chapman et al (1917),115 N.E. 304, 
226 Mass. 191. 

{53) Goldberg,Bowen & Co. v. Stablemen's Union, 
(1906), 149 Calif. 429, 86 Pac. 806, etc. supra,(41); 
Moore et al v. Cooks', etc. Union (1919), 179 Pac.417; 
Pierce v. Stablemen's Union (1909), supra. 

(54) Vegelahn v. Guntner, 167 Mass.92, 44 N.E. 
1077, 35 L.R.A. 722, 57 Am.St.Rep.443 • 

. ( 55) Langenberg_ Hat Co. et al v. United Cloth Hat 
etc. 266 Fed.127; Michaels v. Hillman (1920),183 NYS 195; 
Ha

1
verhill Strand Theater Inc. v. Gillen et al (1918), 1 8 N.E. 671, 229 Mass. 413. · 
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pickets .amounting to coercion or intimidation is unlaw-

ful (56) and will be enjoined, for the courts will pro-

tect a right to carry.on a lawful business without ob-

struction which is a property right (57). 

DAMAGES 

For a violation of certain rules and principles 

of law, liability naturally ·ensues. Where there is in-

terference with the plaintiff's efforts to procure em-

ployment from another, and malice, or a purpose to do 

the plaintiff injury is the moving force to the commis-

sion_ of the act, a recovery may be had is the rule in 

many jurisdictions (58). If damage is done nfor its 

own sake", liability is sure to be made out (59). Labor 

unions are held liable for malicious acts. Where the 

(56) Allis-Chalmers v·. Iron Moulders' Union, 
150 Fed. 155; Goldberg, Bowen & Co. v. Stablemen's 
Union (1906), 149 Calif. 429, 86 Pac. 806, 117 Am.St. 
Rep. 145, 9 Ann. Cas. 1219, 8 L.R.A. (NS) 460; Jones 
v. Maher et al (1909), 116 N.Y.S. 180, 62 Misc. Rep.388. 

(57) Local Union No. 313 Hotel and Rest. Em-
ployees' Inter. Alliance et al v. Stathakis (Ark.1918), 
205 s.w. 450. 

·(58) Plant v. Woods (1900), 176 Mass. 492, 57 N.E. 
1011, 51 L.R.A. 339, 79 AM. St. Rep. 330; Doremus v. Hen-
nessy, 176 Ill. 608, 52 N.E. 924, 54 N.E. 524, 43 L.R.A. 
797, 802, 68 Am. St. Rep. 203; Bowen v. Hall 6 Q.B.D. 
333; Huskie v. Griffin (1909), 75 N.Hamp.345, 74 Atl. 
595, 139 Am.St.Rep. 718, 27 L.R.A. (NS) 966. 

(59) Vegelahn v. Guntner, 167 Mass. 92, 44 N.E. 
1077, 35 L.R.A. 722, 57 Am. St. Rep. 443, dis. opinion 
of Holmes, J. 
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members of a union, with intent to destroy the business 

of a firm, circulated false statements that the builders 

were employing non-union masons so that the union masons 

would. not work, the action was held malicious, i.e. with-

out legal justification and. constituted conspiracy mak-

ing the union liable in damages (60). However, it has 

been held that members of a trade union .may refuse to 

work for an employer unless he will give all the work 

of their trade, though they thereby deprive persons not 

members of employment (61). A trade union, conducting 

a strike is liable for unlawful acts of the members and 

others associating themselves with the strikers, unless 

such acts be disavowed, and in case of the members them-

selves, the offenders be disciplined or exp~lled (62). 

The liability of members of a labor union is determined 

by the character of the strike and not by the motive in 

electing to be parties to it (63). 

(60) Martineau v. Foley (1918), 231 Mass. 220, 
120 N.E. 445, 1 A.L.R. 1145. 

(61) Fairbanks et al v. McDonald et al (1914), 
219 Mass. 291, 106 N.E. 1000; W.A. Snow Iron Works 
Inc. v. Chadwick et al (1917), 116 N.E. 801, 227 Mass. 
382; Pfckett v. Walsh (1906), 192 Mass. 572, 78 N.E. 
753, 116 Am. St. Rep. 272, 7 Ann. Cas. 638, 6 L.R.A. 
(NS) 1067. 

(62) Alaska S.S.Co. v. Intern.Longshoresmen's 
Assoc. (1916), 236 Fed. 964. 

(63) Bausch Iv.fa.ch. Tool Co. v. Hill et al 
(Mass. 1918), 120 N.E. 188. 
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" Any person or combination of persons who unlawfully, 
by direct or indirect means obstruct or interfere with 
another in the conduct of his lawful business are liable 
in damages for the loss wilfully caused by such action. 
All parties to a controversy to ruin the business of 
another because he refuses to do some act against his 
will or judgment are liable for all the overt acts done 
pursuant to such conspiracy and for the resultant loss, 
whether they were active participants or not." (64). 

Calling a strike because of the employment of non-union 

men makes a prima facie case for the plaintiff - i.e., 

the defendant must show justification in order to escape 

liability (65). A party to a strike iilegal because to 

unionize a shop as well as to get higher wages, is a 

party to an illegal strike, though he personally became 

a party to get an increase in pay. The Massachusetts 

court held consistently (66) that intimidation by ex-

cessive fine upon members of a union was illegal, un-

til fines upon the members was legalized by legisla-· 

tion (67). 

(64) Purington et al v. Hinehliff (1905), 219 Ill. 
159, 76 N.E. 47, 2 L.R.A. (NS) 824, 109 Am.st.Rep.322; 
Doremus v. Hennessy, 176 Ill. 608, 52 N.E. 924, 54 N.E. 
524, 43 L.R.A. 797, 68 Am.St.Rep. 203; O'Brien v. People 
ex rel 216 Ill. 354. 

(65) White Mt. Freezer Co. v~ Murphy et al, Nashua 
Co-op. Co. v. Same, Flather Foundry Co. v. Same, (1917), 
78 N.H. 398, 101 Atl. 357. 

(66) Willcutt & Sons v. Driscoll (1908), 200 Mass •. 
110, 85 N .E. 897, 23 L.R.A. (NS) 1236; Martell v. White 
(1904), 185 Mass. 255, 102 Am.st'.Rep. 341, 64 L.R.A. 260, 
69 N.E. 1085; the same principle was decided accordingly 
in Longshore Printing Co. v. Howell, 26 Oregon 527, 
46 Am.st.Rep. 640, 28 L.R.A. 464, 38 Pac. 547. 

(67) Mass. L. 1911, c. 431. 
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Some states have even regulated blacklisting by 

statute (68), thus removing for the courts all doubts. 

VJhat seems a very good summary of the court deci-

sions, as they stand, in general, at the present says (69): 

" Analysis shows that strikes and boycotts can be group-
ed under three heads: 
· (1) A strikes against B for better working condi-

tions, 
(2) A strikes against B to compel him to cease 

employing C, or to cease dealing with C, 
' (3) Striking against B, compels D, by threats of 

strike or boycott, to cease dealing with B. 
With the first group, it is generally held law-

ful. The second group requires justification, and those 
in the third group constitute illegal means and are gen-
erally held unlawful." 

Certain authorities insist that the swing of the 

pendulum of justification in the last few years has been 

toward the unions and that it is now beginning to swing 

back, while others assert that it has not ceased yet to 

swing in the direction of labor. 

The principal weapon used against these declared 

unjustifiable interferences on .the part of labor has 

been the injunction. "The first injunction was issued 

in 1884, but not until the Debs case [supra] ten years 

later 'did the public generally know anything about the 

(68) Conn. L. 1911, c. 163; Oregon L. 1911, c. 
139; Calif. L. 1913, c.350. 

(69) Yale Law Journal, Vol. 30, p. 505, no.5, 
March 1921, in "Comments", Labor Litigation. 
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use of injunctions in labor disputes" (70). In 1908 a 

new menace appeared to labor in the damage suit under 

the Sherman anti-trust act, in the famous Danbury hat-

ters' case (71). Organized labor then bent its efforts 

toward legislation and scored what was thought a "signal 

victory" in 1914 in the inclusion in the Clayton Act a 

provision to the effect that anti-trust laws should not 

be construed to forbid the existence of labor organiza-

tions nor to restrain their members from carrying out 

its ulegitimate objects". Decisions seem to show, and 

23 

one only a few weeks ago (72) that even this has not put 

labor beyond the restrictions of these anti-trust laws (73). 

It takes no explanation to show that the decisions 

are conflicting and jumbled and that there is no very 

definite court made law. Probably the questions are too 

(70) Commons and Andrews, "Principles of Labor 
Legislationn (1920), p. 96. 

(71) Ibid., and Loewe v. Lawlor (1908), 208 U.S. 
274, 28 Sup. Ct. 301. 

(72) Duplex Printing Press Co. v. Deering et al 
(1921), 41 Sup. Ct. 172 says that the provisions of the 
Clayton Act,(U.S. Laws 1913-14, c.323), must be strictly 
construed. · 

{?3) At least sixteen (16) states of the Union 
have passed laws limiting the injunction in trade dis-

. putes and most of them have been modelled on the Clayton 
Anti-Trust Act of 1914, U.S. Comp. Stat. 1916 #8835f, 
1243d. See Appendix B for a list of these states with 
statutory citations. 



large and complica.ted to be handled by judicial proced-

ure because of the many social, economic, and human ques-

tions involved. In many of the questions, law, strictly 

speaking, is a minor part of the question. It seems not 

to be going too far to say that this industrial problem 

is not one that the judicial departments of our country 

can solve unaided. Or in other words, the problem can-

not be solved by the courts of general jurisdiction. 

Elastic as they are, the common law principles without 

more adequat'e machinery apparently are helpless, and 

the cou~ts of general jurisdiction, to stay within their 

bounds, must merely content themselves with codifying the 

nrules of warn. The courts have wrestled with the prob-

lem for years and there has been no great progress. They 

are very little nearer a solution than at the beginning. 

The succeeding pages of this discussion is an 

attempt to classify and graduate the legislation, meager 

as some of it is, which has been enacted in the United 

States in furtherance of the idea that more adequate 

machinery is needed. 
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PART II 

STATUTORY LAW 

INTRODUCTION 

Thirty-eight states of the United States, Alaska, 

Porto Rico, the Philippine Islands, and the federal gov-

ernment have some means or machinery for the purpose o:f 

adjusting labor disputes. (1). No one basis of classifi-

cation will tho~oughly suffice to group all of them logic-. 

ally, yet there are marked gradations and distinctions. 

There are differences in organization and in procedure. 

Much variation manifests itself in the machinery, in the 

powers and methods of investigation, and in the manner 

of making and enforcing awards and decisions. On the 

other hand, there are some very common features run-

ning through practically all of them. For example, pub-

licity is relied upon in most of the schemes. But even 

though it is necessary to study each scheme separately, 

(1) The discussion of statutory law is confined 
to the U.S., except where others, as Australasia and 
Canada, are included for comparison. 
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yet it is valuable to have some general classification. 

This plan divides them into three groups. 

The first group is composed of those states hav-

ing no permanent machinery, but which have provision for 

ad hoc machinery. For example, many of this group have 

labor commissioners, or other officials, with the power 

to appoint boards to consider particular controversies. 

The second group comprises those states having 

permanent machinery, yet voluntary submission to arbi-

tration and the lack of binding force to decisions are 

essential characteristics. In several of this group 

compulsory investigation is provided for, and although 

in reality this passes beyond the stage of voluntary 

submission, yet in none of them can there be binding 

·decisions without the consent of the parties. 

The third group includes the two states which un-

questionably have the highest forms of machinery: Colo-

rado and Kansas. Colorado is similar to Canada in re-

spect to this topic, while Kansas goes beyond Austral-

asia. Colorado is the only ~tate forbidding strikes 

prior to or pending investigation, and Kansas is the 

only state applying compulsion at every stage. The 

characteristic feature of this group is the substitu-

tion of the word "compulsory" for the word "voluntary". 
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The various distinctions can be best understood 

by discussing each scheme separately. No effort has 

been made to arrange the states in any particular order 

or gradation within each group. There are noticeable 

similarities running entirely through the second group 

especially, which is the largest group by far. This uni-

formity in the greatest group may indicate that there is 

room for something new if the higher forms prove a real 

improvement. 
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GROUP I 

As stated above, this group of states has no per-

manent machinery for arbitration or adjudication of 

labor disputes. Such permanent officials as there are 

have no greater power than conciliation, with power to 

appoint boards of arbitration for particular controversies. 

To this group belong: 

Arkansas North Dakota 

Georgia Rhode Island 

Indiana South Dakota 

Iowa Washington 

Nevada Wyoming 

New Jersey Alaska 

.ARKANSAS 

A Bureau of Labor and Statistics was created in 

1913 for a period of fifty years to be under the charge 

and control of a Commissioner of Labor and Statistics (2). 

The Commissioner is appointed. by the governor for two 

years and may be removed for cause by the governor (3). 

(2) Ann. Digest Labor Laws, 1919, #1. 
( 3 ) Ibid • , #2 • 
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The Commissioner "may inquire into the cause of strikes 

and lockouts and other disagreements between employers 

and employees; and, whenever practicable, offer his good 

offices to the contending parties with a view of bring-

ing about friendly and satisfactory adjustment thereof".(4). 

Beyond this, the Bureau of Labor, the Commissioner br his 

assistants have no jurisdiction whatever. Thus, if the 

. Commissioner is not called upon he has no more power 

than the ordinary individual in the matter of handling 

strikes. The Commissioner makes every effort to keep 

in touch with conditions and to report conditions as ac-. 

curately as possible, but is met with many obstacles, as 

is readily seen from the lack of authority on his part 

to make investigations. 

The report for the year ending June 30, 1920 

.shows controversies lasting from one to sixty days. The 

total number of members involved was estimated at 4,503 

with a loss in days of 66,302 and wages $327,932. These 

cover only reports made on blanks sent to labor unions. (5). 

· (4) Ibid., #11; or Digest of Stat., 1916, Kirby 
& Castle #5425; or Act 322, Session Laws, 1913. 

(5) Fourth Biennial Report of Bureau of Labor 
and Statistics, 1919-1920, p.25. 
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GEORGIA 

A Department of Commerce and Labor was establish-

ed in 1911 (6), the Commissioner being elected for two 

yea,rs. In addition to his duties pertaining to the in-

dustries and resources of the state and the condition 

and welfare of the laboring people, he "may inquire into 

the causes of strikes and lockouts, and other disagree-

ments between employers and employees; and, whenever 

practicable, offer his good offices to the contending 

parties with a view of bringing about friendly and sat-

isfactory adjustments the re of." 

INDIANA 

The Constitution of Indiana (7) expressly pro-

vides that "tribunals of conciliation may be establish- · 

ed with such powers and duties as shall be prescribed 

by law; or the powers and duties of the same may be con-

ferred upon other cuurts of jurisdiction, but such tri-

bunals or other courts when sitting as such, shall have 

no power to render a judgment to be obligatory on the 

parties, unless they voluntarily submit their matters of 

(6) Park's Ann.Code Ga.,1914,#214l(j) or Acts 
1911, No.298,pp.133,136. 

(7) Constitution,Art.7,#19, Burns Ann.Ind.Stat., 
1914,#179. 
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difference and agree to abide the judgment of such tri-

bunal or court." Thus it is readily seen that Indiana 

could have no such court as Kansas has, without amend-

ing her constitution. 

Under this authority granted by the constitution, 

the legislature in 1915 passed an act providing for med-

iation, conciliation, and arbitration in controversies 

between employer and employees (8). The provision of the 

act applies where more than fifty employees are involved. 

When any controversy threatens the public welfare and 

convenience, the governor may appoint a board of media-

tion and conciliation of three members for the particu-

lar controversy. The Secretary of State is secretary 

of the board, but for performing this duty he receives 

no extra compensation. The other members of the board 

receive ten dollars a day and expenses. No one may be 

a member of the board if an interested party. Either 

party to the controversy may apply to the governor and 

(8) Acts 1915, c.118. In the same year,1915, 
the labor commission which had some power of arbitra-
tion was abolished by c.106,#53 and an Industrial Board 
created by c.106,#50. This Indust~ial Bo~rd consists 
of three members appointed by the governor for four years. 
Its duties consist principally in inspection and admin-
istration of the workmen's compensation act, under which 
it has the power to arbitrate compensation. 
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when he appoints a board its first duty is to use its 

best efforts by mediation and conciliation to reach an 

agreement. If it fails in this, the board endeavors to 

induce the parties to submit the controversy to arbitra-

tion. If however, it is unable to induce them to do this, 

it is then the duty of the board to investigate the facts 

and publish its findings. In cases where the parties 

agree to arbitrate, then the governor appoints a board 

of arbitration of three members. The agreement to arb-

itrate must be in writing and signed by duly accredited 

representatives, shall state specifically the question, 

tha.t a majority of the board shall be competent to make 

an award, that the parties will resume work and will ex-

ecute the award. The report of the arbitration board 

is transmitted to the board of mediation and concilia-
r 

tion. The board of arbitration has the power to compel 

the production of testimony and the attendance of wit-

nesses. 

IOWA 

An Act was passed in Iowa in 1913 (9) authoriz-

ing the appointment of a board of arbitration and con-

(9) Acts 35 G.A.,1913, c.292,#1-10; or 1913 
Stat.Iowa, c.8-B,#2477n-ff. 
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ciliation for the settlement of particular controversies. 

In case of threatened or actual strike or lockout which 

involves ten or more wage ea.rners, and the situation is 

one not covered by interstate boards of conciliation, if 

the dispute is one which does or is likely to interfere 

with the ordinary course of business, or menace public 

peace or the welfare of the community, either or both 

parties to the dispute, or the mayor, chairman of the 

county board of supervisors, twenty five citizens of the 

county over the age of twenty-one, or the labor cormnis-

sioner may make written application to the governor for 

the appointment of a board of arbitration ana concilia-

tion to which the dispute may be referred. A manager of 

any concern or a majority of the employees, or twenty of 

the latter, may make application. If the governor is 

satisfied that the dispute is one which falls under the 

provisions of the act, he at once notifies the parties 

to the dispute of the application and requests each of 

them to submit to him within three days a list of five 

persons who have no direct interest with the dispute and 

from each list he appoints one. If either party fails 

to make recommendation by this list, the governor appoints 

a suitable person. These two must recommend to the gov-

ernor the appointment of a third person within five days, 
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or the governor will appoint the third member directly. 

Members of the commission receive five dollars for each 

day of actual service and necessary expenses; may summon 

witnesses, administer oaths, require the production of 

books, papers, and documents. As soon as practicable, 

the board visits the place where the controversy exists 

and makes a careful inquiry into the cause and with the 

consent of the governor may conduct such inquiry beyona · 

the limits of the state. The investigation must be com-

pleted within ten days from the date of their appoint-

ment unless the time is extended by the governor, and 

during the pendency of such investigation neither party 

may engage in a strike or lockout. The board makes a 

written decision which is made public. A decision made 

by the board dates from the date of the appointment of 

the board and is binding upon the parties only if both 

parties agree by the terms of the application for a 

board to be bound. In such a case the decision is bind-

ing for one year. Every decision and report is filed in 

the office of the governor, a copy served upon each party, 

and a copy is furnished the labor commissioner for pub-

lication in the report of the bureau of labor statistics 

which appears biennially. The decision must also be pub-

lished in two newspapers in the county. 
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Obviously, one of the main features of the law is 

compulsory investigation. It is seen that citizens and 

officials not directly connected with the dispute may 

make application for a board and the governor has auth-

ority to proceed even if both parties fail to make ap-

plication or submit a list of suitable arbitrators. Al-

though the decision in this case cannot be made binding, 

yet it is made public. The intent seems to be to force 

the real facts into public light and let public opinion 

have its weight toward settlement. By June 30, 1918 

five cases involving serious labor situations had been 

settled under the provisions of this Act. (10). Each 

report of the bureau of labor statistics gives a full 

report of each case decided. 

NEVADA (11) 

Nevada has provision for mediation by state auth-

orities. Whenever a controversy srises between employer 

and his employees, seriously interrupting or threatening 

to interrupt the business of the employer, the governor 

upon request of either party puts himself in communica-

tion with the parties at once and uses his best efforts 

(19) Eighteenth Biennial Report of Bureau of 
Labor Statistics, for Biennial Period ending June 30, 
1918. 

(11) Revised Laws, 1912, #1929-1935. 
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by mediation and conciliation, to settle the dispute 

amicably. He may either exercise these powers himself 

or appoint a commission for the purpose. If the efforts 

of conciliation are unsuccessful, then it is the duty 

of the governor to endeavor at once to bring about an 

arbitration. 

If the parties consent to arbitrate the contro-

versy, the dispute is submitted to a board of arbitra-

tion consisting of three persons. One is to be named 

by the employer, one by the labor organization to which 

the employees belong, or if to more than one, by the con-

current action of all such labor organizations. The two 

thus chosen select a third, but in the event of failure 

to name the third arbitrator within five days, he is 

chosen by the governor. A majority of the arbitrators 

is competent to make a binding and valid award. The 

submission must be in writing, signed by the employer 

and by the labor organization or organizations repre-

senting the employees, must specify the time and place 

of meeting, and the questions to be decided. The sub-

mission must state that the board shall commence their 

hearing within ten days from the date of the appoint-

ment of the third arbitrator, that they shall file an 

award within thirty days from same date, and that pend-
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ing the arbitration the status existing immediately 

prior to the dispute shall not be changed; provided 

that no employee can be compelled to render personal 

service without his consent. The submission also must 

stipulate that the award and papers will be filed with 

the clerk of the district court; that the award will be 

final and conclusive upon both parties, unless set aside 

for error of law apparent on the record; that the parties 

will execute the award and that it may be enforced as far 

as the courts of equity permit, except that injunction 

cannot force a laborer to work against his will; that 

employees dissatisfied with the award shall not quit ser-

vice on account of such dissatisfaction before three 

months without giving thirty days notice, and that an 

employer likewise dissatisfied shall not dismiss any 

employee within three months because of such dissatis-

faction without thirty days notice; that the award shall 

continue in force for one year after it goes into prac-

tical operation, and no new arbitration can be had on 

the subject until the expiration of one year if the award 

is not set aside. The agreement of arbitration must be 

acknowledged by the parties before a notary public and 

recorded. A copy is sent to the governor and the secre-

tary of state fixes the time and place of meeting, which 
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must be within fifteen days from the execution of the 

agreement. 

The arbitrators have power to administer oaths, 

sign subpoenas, require testimony of witnesses,produc-

tion of books, papers, contracts, agreements, and docu-

ments, and may invoke the aid of the courts to compel 

witnesses to attend and testify and to produce such 

books, papers, contracts, agreements, and documents as 

the courts determine to be material and competent. If 

either party fails to maintain a status quo pending the 

arbitration, he thereby subjects himself to liability 

for damages. When the award is filed in the clerk's 

office of the district court it goes into practical op-

eration at the end of ten days unless either party with-

in that time files exceptions"for matter of law apparent 

on the record. The award goes into practical operation, 

nevertheless, pending the decision of the district court 

or appeal therefrom. Unless appeal is taken to the Su-

preme Court within ten days following decision of the 

district court, judgment is entered. Only such portion 

of the record is transmitted to the Supreme Court as is 

necessary to a proper understanding and consideration of 

the questions of law which are presented. The determina-

tion of the Supreme Court upon such questions is final. 
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NEW JERSEY 

Following :M:l.ryland only two years, New Jersey 

probably was the second state in the United States to 

enact legislation for the adjustment of labor disputes (12). 
The law provides that employees may propose arbitration 

t"o employers and if this method is chosen, each may ap-

point an arbitrator and the two select the third arbi-

trator. The finding is binding upon all the parties. 

The parties may previously or mutually agree as 

to costs. If not they shall be fixed by the. arbitrators. 

NORTH DAKOTA 

The governor is authorized and empowered1 (13) to 

take any measure necessary to prevent any pending dis-

aster or calamity which threatens to destroy life or 

property; and in the event of strike or threat of strike 

or lockout or threatened lockout of employees of a coal 

mine or public utility threatening to endanger life or 

property, the governor shall have power to connnandeer 

and take for use during such emergency any coal mine or 

other public utility, to operate the same and to dis-

tribute and sell products of same. 

/107~ 
(12) P.L. 1880,p.178; Comp.Stat.N.J.1709-1910,p. 
(13) Special Session, Nov.25,1919-Dec.ll,1919, 

of the Sixteenth Legislative Assembly, c.43. 
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RHODE ISLAND 

Rhode Island has a State Board of Labor (14) 
which consists of the labor commissioner, who is chair-

man, and four other members, two of whom are representa-

tives of employers of labor in the state and two of whom 

are representatives of labor in the sta.te. The governor 

appoints these latter four members, with the advice and 

consent of the senate, for terms of six years - two 

being appointed every three years. (15). The board must 

meet at least once a month, at which time the commission-

er of labor reports to the board. 

The duties of this board with regard to labor dis-

putes can best be given directly from the Act (16) itself, 

since it is brief: 

u •••• It shall be the duty of the 
board to do all in its power to promote the voluntary 
mediation and conciliation of controversies and dis-
putes between employers and employees, and to avoid 
resort to strikes, lockouts, boycotts, blacklists, dis-
criminations, and legal proceedings in or arising out 
of such controversies and disputes and matters of em-
ployment. In pur'suance of this duty, the board may, 
whenever it deems advisable, but subject to the approv-
al of the governor, appoint a board of mediation and 
conciliation for the consideration and settlement of 

(14) Laws 1919, Jan.Sess. c.1741, #3,4. 
(15) Also, with the advice and consent of the 

senate, the governor appoints for two years the Com-
missioner of Industrial Statistics '."" R.I. Rev.1909, 
c.80,#1. 

(16) Laws 1919, c.1741, #4. 
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such controversies and disputes. The said board shall 
prescribe rules of procedure for such mediation and con-
ciliation, and the said mediation and conciliation boards 
shall have power to conduct investigations, to hold hear-
ings and to suro.mon witnesses." 

The deputy commissioner, 

who is a representative of labor and appointed by the 

governor with the advice and consent of the senate for 

two years, assists any board of mediation and concilia-

tion appointed by the state labor board (17). 

Note: According to a statement by the Labor Com-
missioner, the board offers its services to both parties. 
If accepted, it proceeds to attempt El, reconciliation as 
the case presents itself, but it has no set rules. 

SOUTH DAKOTA 

The laws of South Dakota require the Industrial 

Commissioner (18) to endeavor to conciliate and then to 

investigate. The Act (19) provides: 

. " In case of strikes, 
lockouts or other controversies between employers and 
employees, the Industrial Commissioner, whenever he deems 
it advisable in the interest of the public or either par-
ty, shall endeavor to conciliate the parties to the con-

. (17) Laws 1919, c.1741,#2, a.s am'd by Laws 1920, 
c. 1865. 

(18) S.Dak. Rev. Code 1919: #10119-20 - the State 
Board of Immigration, consisting of the Governor, Secre-
tary of State, and Commissioner of school and public 
lands, appoints a qualified elector to be Commissioner 
of Immigration. #9464 - the Commissioner of Immigration 
is ex officio Industrial Commissioner. 

(19) 16th Session,(2nd Spec.Sess.), Leg.Assembly, 
S.Dak. H.B. 19,#1. (Held in 1920). 
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troversy and induce them to confer with each other and 
compose their differences. If his efforts as concilia-
tor prove unsuccessful, he shall thereupon impartially 
investigate the matters in difference between the parties 
giving each ample opportunity for presentation of the 
facts and shall thereupon make his report of the issues 
involved and his recommendation for settlement of the 
controversy and furnish a copy thereof to each of the 
parties and to the local newspapers for publication for 
the information of the public. The Industrial Commis-
sioner shall have the right, if he so desires, or if 
requested by either party, to call in two capable and 
disinterested citizens to assist in the investigation 
and advise with him as to his recommendations." 

WASHINGTON 
It is the duty of the State Labor Commissioner (20) 

upon application of any employer or employee having dif-

ferences, to visit, as soon as practicable, the location 

of such differences and make a careful inquiry into the 

cause and to advise the parties what, if anything, ought 

to be done or submitted to by both to adjust the dispute. 

If the parties still fail to agree to a settlement through 

the Commissioner then it is the duty of the Commissioner 

to endeavor to have the parties consent in writing to 

submit their differences to a board of arbitration to be 

chosen from the citizens of the state as follows: the em-

ployer to appoint one a.nd the employees acting through a 

(20) ApE't b~ governor, Labor Laws 1919,c.l,#l; 
Pierce's Code {1919),#3433. The arbitration law is 
found in: Labor Laws (ed.1919), c.2; Pierce's Code, 
(1919), #3427-3433. 
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majority, one, and these two select a third, these three 

constituting the board of arbitration and the findings 

of the board of arbitration are final. The proceedings 

of_ the board are held before the commissioner of labor 

who acts as moderator or chairman, without the privilege 

of voting and keeps a record of the proceedings, issues 

subpoenas and administers oaths to the members of the 

board and any witness the board may deem necessary to 

summon. 

Any notice or process issued by the board is 

served by any sheriff, coroner, or constable to whom it 

is directed. The arbitrators receive five dollars for 

each day actually engaged and necessary travelling ex-

penses. 

If the Labor Commissioner fails in any case to 

secure the creation of a board of arbitration, it is his 

duty to request a sworn statement from each party to the 

dispute of the facts upon which their dispute and their 

reasons for not submitting the same to arbitration are 

based. Any such sworn statement is for public use and is 

given publicity in such newspapers as desire it. 

Note: The Legislature of 1921 has consolidated the 
different departments. Under the new Administrative Code, 
the department of labor is divided into three divisions, 
one of which is the Division of Industrial Relations and 
the Director of this Division becomes the state mediator 
under the arbitration law. The old arbitration law still 
exists. 
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WYOMING 

The constitution (21) of Wyoming provides that: 

"The legislature shall establish·courts of arbitra-
tion, whose duty it shall be to hear and determine all 
differences and controversies between organizations or 
associations· of laborers, and their employees, which 
shall be submitted to them in such manner as the legis-
lature may provide." u The legislature may provide by 
law for the voluntary submission of. differences to arb-
i tra ti on· for determination and said arbitrators. shall 
have powers and duties as may be prescribed by law, but 
they shall have no power to render j_udgment to be obliga-
tory on parties, unless they voluntarily submit their 
matters of difference and agree to abide by the judgment 
of such arbitrators." 

An important part of this constitutional provi-

sion is the fact that no binding judgment can be pro~id

ed for unless ·the parties agree that it shall be binding. 

The legislative provision is not far reaching or 

explicit. It provides (22) that all persons who have 

any controversy, except when the possession to the title 

of real estate may come in question, may submit the con-

troversy to the arbitrament of any persons mutually agreed 

upon by the parties. The parties may enter into arbitra-

tion bonds, may have the benefit of legal process to com-

pel attendance and a party must appear or be guilty of 

(21) Const. Wyo. (adopted 1889), Art.5,#28, Art. 
19,#1. For constitutional provisions of other states, 
see APPENDIX C. 

(22) Wyo. Comp. Stat.,1910, c. 315, #4928-4940. 
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contempt. The arbitrators and witnesses are sworn. The 

award is in writing and may be enforced in the courts 

of general jurisdiction. 

Note: The State CoID!Ilissioner of Labor and 
Statistics has acted as mediator in cases through 
the consent of the governor and the . mutual consent 
of the parties. · 

ALASKA (23) 

Wh.enever a controversy concerning wages, hours, 

or labor or conditions of employment arises which in-

terrupts or threatens to interrupt the business, the 

governor, either personally or through a commission, 

must endeavor to settle the dispute by mediation. If 

this fails, with the written consent of the parties, he 

must endeavor to bring about arbitration through a board 

of three persons, one to be named by the employer, one 

by the union or unions concerned, and the third a dis-

interested person chosen by these two. If the third 

arbitrator is not ~amed in the first five days of the 

meeting, the arbitration is cancelled. A majority of 

the board can make a binding award. The submission must 

stipulate: 

(1) that the board shall connnence within ten days 

(23) Laws 1913, c.70. 



(Gr.I-Alaska) 

after the appointment of the third arbitrator and file 
its award thirty (30) days after such appointment; that 
a status 9.UO be maintained pending the decision; 

(2) that the award and all ~apers shall be filed 
with the district court and shall be final and conclu-
sive unless set aside for error of law apparent on the 
record; 

(3) that the parties will abide by the award; 
(4) that the parties, if dissatisfied with the 

· award will not stop work, or discharge men respectively, 
before three months after the award, except upon thirty 
days' notice; . 

(5) that the award shall be in force for one year, 
and unless set aside no new arbitration can be had in 
the meantime. 

· · Careful provision is made against compelling 
the perform~nce of a contract for personal labor against 
the laborer s will. . 

The District Court may pass on exceptions and 

within th_irty days appeal may be had to the U.S. Circuit 

Court of Appeals for the Ninth Circuit. This court can 

receive only questions of law. 

The arbitrators can administer oaths and require 

the attendance of witnesses and production of documents. 

Agreements to arbitrate must be acknowledged before a 

notary public or clerk of the district court; a copy is 

filed in the precinct and one forwarded to the governor, 

who calls a meeting of the arbitrators. He may decline 

to do so, however, if he is convinced that the signers 

do not· represent a majority of the employees. The agree-

ment to arbitrate must provide for compensation and expens-

es of the arbitrators. Violation of the provision not to 

stop work or discharge employees makes the offending party 
liable in damages. 
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The majority of the states belong to this group. 

It comprises those states having more permanent mach-

inery, yet voluntary submission to arbitration. Al-

though several of this group provide for compulsory 

investigation which in reality passes beyond the stage 

of voluntary submission, yet in none can ther~ be bind-

ing decisions without the consent of the parties. Twen-

ty five states, Porto Rico, and the federal government 

belong to this class. 

ALABAMA (24 ) 

The governor appoints three members of a State 

Board of Mediation and Arbitration whose duties are to 

endeavor to settle threatened or existing strikes or 

lockouts. It lies within the discretion of the gover-

nor to call all the ·members of the board to the local-

ity of controversy. Under an agreement to continue in 

business or at work pending a decision, and also to 

abide by the decision, disputants may voluntarily sub-

m.i t their controversy in writing to the board. The 

board has power to subpoena witnesses, take testimony, 

(24) Session Laws, 1911, No.234; American Labor 
Legislation Review, Vol.I,no.3, Publication 14, p.132. 
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and call for documents, papers, and books, but must 

render decisions and written reports within ten days 

after the completion of investigations. Provision is 

also made for the submission of a labor dispute to a 

local board of three members, one chosen by the employ~ 

ees, one by the employer, and a third, who is chair-

man, is appointed by these two. Such a local board has 

the same powers and duties as the state board. 

CALIFORNIA 

The governor is authorized to appoint three 

persons - one representing employers of labor, one 

representing employees, and one neither - for one year 

to serve as a State Board of Arbitration and Concilia-

tion (25). The parties also may agree on special local 

boards which have the same powers for settling controv-

ersies as the state board. The board may make such 

rules of procedure as they deem best to carry out the 

provisions of the act. 

vVhen any controv~rsy or difference arises which 

would involve a strike or lockout, the board upon applic-

(25) Act no.219, Stats.1891,p.49. No appropria-
tion, however, was ever made and hence no Coll1~ission 
was ever appointed under the Act. The Act is set out 
in its entirety also on page 43 of Labor Laws, 1917. 

A new bill was introduced in the legislature,1921. 
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ation must visit the locality· as soon as practicable 

and make careful inquiry, hear all persons who may come 

before the board, advise the respective parties what, 

if anything, ought to be done to adjust the dispute 

and make a written decision which is made public. 

The application must be signed by the employer 

or a majority of his employees, or their duly authoriz-

ed agent, or both parties, and must contain a concise 

statement of the grievances complained of, and a promise 

to continue in business or at work until decision is 

made, which, if possible, must be made in three weeks 

from the date of the filing of the application. Upon· 

receipt of the application, the chairman of the board 

causes public notice to be given of the time and place 

of hearing. If the petitioners fail to keep their prom-

ise, the board proceeds no further without the consent 

of the adverse party. 

The decision is binding upon. the parties who 

join in the application for six months or until either 

party has given the other written notice of his inten-

tion not to be further bound after the expiration of 

sixty days. Both employers and employees have the 

right at any time to request the board for an investi-

gation. The board may then investigate and publish the 

facts, but is not compelled to do so. 
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CONNECTICUT (26 ) 

This state has provision for a State Board of 

Mediation and Arbitration consisting of three members 

appointed by the governor with the advice and consent 

of the senate for two years. One member is selected 

from the party which at the last general election cast 

the greatest number of votes for governor, one from 

the party which at the last general election cast the 

next greatest number of votes for governor, and the 

other from a bona fide labor organization of the state. 

Whenever a grievance or dispute arises, between 

an employer and his employees, the parties may submit 

it directly to the state board in writing, stating 

clearly their grievance and agreeing to continue in 

business or at work without a strike or lockout pend-

ing a decision of the board, provided such is rendered 

within ten days after the completion of the investiga-

tion. A majority of the board is competent to render 

a decision which must be in writing. 

Whenever it comes to the knowledge of the board 

that a strike or lockout ha·s occurred or is threatened, 

it is the duty of the board to proceed, as soon as 

(26) Gen.Stat.Rev.,1918, Title 53, #5332-5337; 
or Labor Laws Conn., Revision of 1920, pp.38-39. 
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practicable, to the locality of such controversy and 

seek by mediation to effect a settlement. The board 

"may inquire into the causes of the controversy, and 

may subpoena witnesses and send for persons and papers". 

The board reports annually to the governor the workings 

of the board and also "such suggestions as to legis-

lation as may seem to it conducive to harmony in the 

relations between employers and employed". 

IDAHO 

The constitution of Idaho provides explicitly 

that (27) 

" the legislature may establish boards of 
arbitration whose duty it shall be to hear and deter-
mine all differences and controversies between labor-
ers and employers which may be submitted to them in 
writing by all the parties. Such boards of arbitra-
tion shall possess all powers and authority in respect 
to the administration of oaths, subpoenaing witnesses, 
and compelling their attendance, preserving order dur-
ing sittings of the board, punish for contempt, and 
requiring the production of papers and writings, and 
all other powers and privileges, in their nature ap-
plicable, conferred by law on Justices of the Peace "· 

Thus when in 1897 the legislature passed, and 

in 1899 amended (28) a law giving power to a commission 

power to act in labor disputes, there wa.s no question 

of constitutionality. According to the provisions of 

(27) Const. of State.of Idaho (1889),Art.13,#7. · 
(28) Laws 1897, 141; Laws 1899, 319. 
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this Act (29), two members comprising a Labor Commis-

sion are appointed for two years by the governor with 

the advice and consent of the senate. One of the mem-

bers must have been an employee for six years for wages 

and at the time of his appointment affiliated with the 

labor interest. The other member must have been an 

employer of labor for six years. Neither member can 

be less than twenty five years of age nor hold any 

other State, county, or city office while he is serv-

ing on the commission. The members must not be mem-

bers of the same political party. 

Upon receiving authentic information of the ex-

istence of a strike or lockout affecting the labor or 

employment of fifty or more persons, it is the duty 

of the commissioners to go to the place of the com-

plication and offer their services as mediators. If 

there are less than fifty persons involved as labor-

ers, the coIILlJlission may use its discretion and act as 

though there were fifty or more. If the commission 

does not succeed in effecting adjustment, it is then 

its duty to endeavor to induce the parties to submit 

their differences to arbitration either under the pro-

(29) Idaho Rev. Codes, 1908, c.25, #1426-1442; 
or Comp. Stat. Idaho, 1919, c.105, #2280-2296. 
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visions of this law or as they choose. 

For the purpose of arbitration, the labor com-

missioners, and the Judge of the District Court of 

the district in which the controversy arises, consti-

tute the board. If the parties agree, they may add 

two others, one being named by the employer and the 

other by the employees. An agreement to enter into 

arbitration must be in writing, must state the issue, 

and has the effect of agreement to abide by and per-

form the award of the board. This agreement must be 

signed by the employer or a committee of the employees 

or two thirds of the employees. If one commissioner 

is absent, the Judge of the District Court may appoint 

a commissioner pro tem. The District Judge is the 

presiding member and has power to issue subpoenas. 

" The proceedings shall be informal in character, but 

in general accordance with the practice governing the 

District Courts in their trial of civil cases." The 

sittings are open and public. An award can be ren-

dered by three members in case there are five mem-

bers on the bbard and by two if there are three on 

the board. This award is in writing and delivered 

to the Clerk of the District Court. Either party may 

present to the District Court or judge thereof, in 
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vacation, a petition that the award has not been com-

plied with. The judge then makes such an order direct-

ing the parties before him in personam as shall give 

effect to the award. Disobedience now becomes con-

tempt of court and is punishable accordingly. 

An employer or his employees, not less than 

twenty five in number, between whom differences exist 

which have not resulted in open rupture, may apply 

to the labor coII1~ission for arbitration. In such case, 

arbitration proceeds in the same manner as above de-

scribed. 

The labor commission with the advice and assist- , 

ance of the Attorney-General makes the rules and regu-

lations, which must not be inconsistent, however, with 

the provisions of the Act. Arbitration proceedings 

have precedence over any other business pending in 

the judge's court. If the judge is engaged in a trial 

which cannot be interrupted v{i thout loss to parties 

or is disabled by sickness or otherwise, he may ap-

point a judge of .an adjoining district to sit upon 

the board. -

If the parties fail after five days following 
I 

the first communication of the labor commission to 

them, to adjust their differences or to submit them 
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to arbitration, the commission proceeds at once to in-

vestigate the facts. It may then issue subpoenas and 

cormnand the attendance of persons and in the case of 

disobedience, the District Judge grants a rule against 

the disobeying person or persons to show cause why they 

should not obey or be adjudged guilty of contempt. 

There is provision for the confidential com-

munication of facts, the publication of which would 

be injurious to the business of the employer. 

ILLINOIS 

Under the reorganization of the st~te depart-

ments by the Civil Administrative Code of 1917 (30), 

the work of the Board of Arbitration and Concilia-

tion was placed under the control of the Industrial 

Connnission. By that Act the governor appoints the 

members (five) of the Industrial Commission by and 

with the advice of the senate. They serve for four 

years. The Industrial Commission, working under the 

department of labor, administers the Arbitration and 

Conciliation Act. (31). 

(30) Civil Admin. Code, L.1917, pp.2-26. 
(31) Callaghan's Ill. Laws Annot. 1917-20, 

#192(43-44). For the original act, see Rev.Stat.Ill. 
(Hurd), 1913, c.10,#19-27. The Act was approved and 
in force Aug.2, 1895, L.1895, Spec.Sess. p.5, and 
amended 1899, 1901, 1903. 
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When any controversy or difference not involv-

ing a question which may be the subject of an action 

at law or bill in equity arises between an employer of 

not less than twenty five persons and his employees, 

the Connnission upon application must visit the locality, 

make inquiry, hear· all persons interested who may come 

before them, and make public a decision of what ought 

to be done. The application must be signed by the em-

ployer or a majority of the employees or both and must 

contain a statement of the grievances and a promise to 

continue in business or at work pending the decision 

of the commission if made in three weeks after filing 

the application. The coITu~ission has power to summon 

witnesses, issue subpoenas, require the production of 

books and papers. If anyone is served with a subpoena 

and fails to obey, it is the duty of the Circuit Court 

or the County Court of the county in which the hearing 

is being conducted to issue attachment for such witness. 

The commission makes a written decision which is open 

to public inspection and is published in the annual 

report. The decision is binding upon the parties who 

join in the application for six months or until notice 

is given by one party to the other of his intention not 

to be bound at the expiration of sixty days. VVhenever 

56 

• 



(Gr.II-Ill.) 

there is failure to abide by a decision in which the 

employer an~ employees have joined in the application, 

any person aggrieved may file with the Circuit Court 

or the County Court of the county in which the off end-

ing party resides or where the employment is located 

( in the case of an employer ) a copy of the decision 

and a verified petition that the decision has not been 

complied with. The court, or judge thereof, if in vaca-

tion, then grants a rule against the party to show cause 

within ten days why it has not been complied with. To 

secure compliance it is within his power to punish for 

contempt, but it cannot extend to imprisonment. 

Employers having a common difference with the 

employees may join in the application. 

When it comes to the knowledge of the Industrial 

Com.mission that a strike or lockout is seriously threat-

ened involving an employer of not less than twenty five 

persons and employees, it is the duty of the commission 

to put itself in communication with the parties at once 

to endeavor by mediation to effect amicable settlement, 

or endeavor to persuade them to submit to the Board for 

arbitration. 

It is the duty of the mayor, president of an in-

corporated town or village, officer of a labor organization 
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to notify the commission in case of a threatened or oc-

curred strike or lockout involving more than twenty 

five persons. Whenever it appears that the general 

public may suffer injury or inconvenience with respect 

to food, fuel or light or the means of connnunication 

or transportation or any other respect and neither 

party will consent to arbitration, then the commission 

after due effort to effect a settlement by conciliation 

may proceed to make an investigation of such strike or 

lockout and make public the findings. 

Notice or process by the commission is served 

by any sheriff, coroner, or constable. 

LOUISIANA 

Louisiana has a constitutional provision as 

follows (32): 

" It shall be the duty of the General 
Assembly to pass such laws as may be proper and nec-
essary to decide differences by arbitration." 

The gov-

ernor appoints five competent persons to serve as a 

Board of Arbitration and Conciliation (33). Two must 

be employers, selected or recommended by some associa-

(32) Art.176. 
(33) Act 139, 1894, p.174,#1-14; or Wolff's 

Const. & Stat. La.,1920, Arb.,#1-14. 
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tion or board representing employers of labor; two must 

be employees selected or recommended by the various lab-

or organizations and not employers of labor, and the 

fifth is chosen upon the recommendation of the four mem-

bers. If the four members have not agreed at the end 

of thirty days as to the fifth member he is appointed 

by the governor. The members serve four years with 

overlapping terms. 

When any controversy or difference not involying 

questions which may be the subject of a suit or action 

in any court of the State exists between employer and 

employees, if the employer has not less than twenty 

persons as employees, the board upon application visits 

the locality of the dispute and makes careful inquiries, 

hears all persons intereste·d, and advises the respective 

parties what ought to be done. If mediation fails to 

bring adjustment, the board must then make out a written 

decision, make it public at once and record it on the 

books of the board and publish it in the annual report. 

The ap-plication can be made by either or both 

of the parties to the controversy and must be signed 

in the respective instances by the employer or a maj-

ority of the employees or duly authorized agent of each 

or both. The names of the employees giving the authority 
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are kept secret. The application must contain a con-

cise statement of the grievances, a promise to continue 

in business or at work without a lockout or strike until 

a decision of the boe..rd, if made within ten days of the 

date of the filing of said application. Public notice 

is given by the secretary of the board of the time and 

place of hearing, but public notice need not be given 

when both parties join in the application and present 
-

a written request that no public notice be given. How-

ever, the board may make a public notice at any stage 

of the proceedings, notvri thstanding such request. If 

a petitioner or petitioners fail to perform the promises 

made in the application the board proceeds no further 

until they have complied with the order a.nd requirement 

of the board. 

The board has power to sunnnon witnesses, to re-

quire the production of books and papers, the power to 

administer oaths, and to compel the attendance of wit-

nesses. 

The district judge or mayor may invoke action of 

the board by notification if it appears that a strike 

or lockout is threatened or actually has occurred. If 
the concern employs not less than twenty persons, the 

board proceeds at once to put itself in communication 
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with the disputants. It is then the duty of the board 

to endeavor to adjust the controversy by media,tion and 

concili~tion and to endeavor to persuade them, if a 

strike or lockout has not actually occurred or is not 

then continuing, to submit the controversy to the state 

board of arbitration and conciliation. The board then 

proceeds to investigate under the same powers as above, 

whether the parties agree to submit or not and makes 

a report assigning blame or responsibility. 

It is thus seen that the board may investigate 

without the consent of the parties. It is not botmd by 

technical rules but by the broad principles of law and 

equity. The board makes a biennial report to the gov-

ernor and legislature. The members are paid five dol-

lars a day and necessary expenses. 

Note: The Commissioner of Labor reports that at 
its last session, the legislature of Louisiana refused 
to pass an act as in Kansas and would not attempt any 
drastic legislation. 

MAINE 
The State Board of Arbitration and Conciliation 

(34) consists of three members (35) appointed by the 

(34) Rev.Stat.Me., 1916, c.49, #1-8. 
(35) Changed to five members, Laws 1913, c.143. 
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governor, with the advice and consent of the council 

for terms of three years. One member must be an employ-

er of labor or selected from some association represent-

ing employers of labor, and another must be an employee 

or a person selected from some bona fide trade or labor 

union and not an employer of labor. The board me.ets 

and organizes on the third Wednesday of September in 

each year. It is the duty of the board to endeavor to 

settle disputes, strikes and lockouts between employers 

and employees. The board makes such rules of procedure 

as it thinks necessary and makes an annual report to 

the governor and council. 

Notification that a strike or lockout is serious-

ly threatened or ha.s actually occurred may be given by 

employer or employees, and it is also the duty of the 

mayor of a city or the selectmen of a tovm to give such 

notice to the board. If it appears that as many as ten 

employees are directly concerned, it is the duty of the 

state board to put itself into communication with the 

disputants and endeavor by mediation to obtain an ami-

cable settlement or to endeavor to persuade them to 

submit the matters in controversy to the state board 

or to a local board. If the matter is submitted, then 

the board to which the matter is submitted must inves-
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tigate the matter and fix the responsibility and publish 

a report of the same. However, the governor can request 

the state board to investigate whenever in his opinion 

the controversy threatens to affect the public welfare. 

When application is made for an inquiry the boa.rd 

as soon as practicable must visit the place of contro-

versy and make a careful inquiry, and may with the con-

sent of the governor conduct the inquiry beyond the 

limits of the state. The board must hear all persons 

interested who come before it, advise the respective 

parties what ought to be done, and make a written de-

cision which is at once made public and open to public 

inspection. Such decision is binding for six months 

upon the parties who join in the application or until 

sixty days after either party has given notice to the 

other in writing of his intention not to be bound. 

The application for such inquiry may be signed 

by the employer or by a majority of the employees or 

by their duly authorized agent or by both parties. The 

application must contain a concise statement of the 

matter in controversy and a promise to continue in bus-

iness or at work without any . strike or lockout until 

the decision of the board if made within three weeks 

from the date of filing of the application. The sec-
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retary of the board must give public notice of the time 

and place of hearing unless both parties join in an ap-

plication that no public notice be given. Nevertheless, 

the board may give public notice notwithstanding this 

request. The board may summon witnesses and require 

the prud.uction of books and administer oaths. 

Provision is also made to submit such controver-

sy to a local board of arbitration and conciliation 

which may be either mutually agreed upon or may be com-

posed of three persons, one of whom is designa.ted by 

the employer and one by the employees, and the third 

chosen by these two members. Such a board has all the 

powers of the state board and its decision has the same 

effect. A decision of such a board must be rendered 

within ten days after the close of the hearing. 

Any employer who advertises for employees (36) 

during a strike or lockout must state that such condi-

tion exists. The necessity for such ceases when the 

state board declares, upon application of the employer, 

that the business is again being carPied on normally. A 

fine of twenty five to fifty dollars is imposed for 

violation of this provision • . 

(36) Laws 1913, c.16. 
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MARYLAND (37 ) 

A com..mission known as the State Board of Labor 

and Statistics was created in 1916 (38) composed of 

three members appointed by the governor with terms of 

two years. All matters concerning the settlement of 

disputes between employers and employees were trans-

ferred to this commission. Upon information furnished 

by an employer or his employees or any reliable source 

that a controversy may result in a strike or lockout, 

the board shall at once visit the place of controversy 

or dispute and seek to mediate between the parties. If 

mediation cannot be effected, it is the duty of the 

board to endeavor to secure the consent of the pa!ties 

to the formation of a board of arbitration, which shall 

be composed of one employer and one ~mployee engaged in 

the same or similar occupation to the one in which the 

dispute exists, ·but who are not parties to the dispute, 

and are selected by the respective ~arties to the con-

troversy, and a third arbitrator selected by these two 

members. If the third member is not thus selected, the 

state board appoints the third member. The board of 

arbitration has power to sunnnon witnesses, enforce their 

(37) Maryland is said to ha.ve had the first scheme 
in the U.S. for arbitration of labor disputes: 1878,c.379, 
#3. The plan has been improved, as herein shovm. · 

(38) Civil Code,1910,Art.89,am'd by Acts 1916,c.406. 
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attendance and administer oaths. The decision is final. 

If the parties mutually agree that the matter shall be 

arbitrated in a manner different from the one prescribed, 

such agreement is valid and the determination by such 

mode is final and conclusive between the parties. 

If attempts at mediation or endeavors to secure 

the consent of the parties to the controversy or dispute 

to submit the matter to arbitration fail, then the state 

board of labor and statistics must proceed to thorough-

ly investigate the cause of the dispute or controversy 

and must ascertain which party is mainly responsible 

and publish a report in some daily newspaper. In con-

ducting such investigation it has power to summon both 

parties before it and to take their statements under 

oath, to issue summons for the attendance of witnesses 

and to enforce their attendance, to require the produc-

tion of papers and books, to the same extent that power 

is possessed by courts of record or judges thereof in 

the state. All information of a personal character 

or pertaining to the private business of any person, 

firm, or corporation which might have a tendency to ex-· 

pose profits is deemed confidential. 

It is declared to be the duty of the State Board 

of Labor and Statistics to do all in its power to pro-
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mote the voluntary mediation, arbitration, and concilia-

tion of controversies and disputes between employers 

and employees and to avoid resort to lockouts, boycotts, 

blacklists, discriminations, and legal proceedings. 

Note: The Baltimore City Code, 1906, has provi-
sion for arbitration by the Board of Trade. 

MASSACHUSETTS 

Through the reorganization of the state depart-

ments (39) the Board of Conciliation and Arbitration 

became a division of the Department of Labor and In-

dustries. (40). The Department of Labor and Industries 

consists of a board of five commissioners - the commie-

sioner of labor and industries, three associate commis-

sioners, and an assistant commissioner - all of whom 

are appointed by the governor with the advice and con-

sent of the council. The commissioners serve for terms 

of three years, the· associate commissioners having over-

lapping terms. These associate commissioners take over 

the functions of the Board of Conciliation and Arbitra-

tion, except as to matters of an administrative nature, 

and continue the name of that board. Of the.associate 

commissioners, one must be a repres·entative of labor 

(39) Reorganization Act, General Acts 1919,c.350. 
( 40) Ibid., #69-72. 
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and one a representative of employers of labor. 

The board has three functions: conciliation, arb-

itration, and investigation (41). Notice that a strike 

or lockout is threatening or has actually occurred may 

be given by the employer or employees concerned in the 

controversy. It is also the duty of the mayor of a 

city or selectmen of a town to give notice at once to 

the state board. When the sta.te board has knowledge 

that a strike or lockout is seriously threatening or 

has actually occurred, involving not less than twenty 

five persons in the same general line of business in 

any city or tovm, the state board must, as soon .as may 

be, communicate with the parties and endeavor by media-

tion to obtain an amicable settlement, or endeavor to 

persuade them to submit the controversy to a local 

board of conciliation. and arbitration or to the state 

board. If no settlement is agreed upon and the parties 

refuse to submit the dispute to arbitration, it is the 

duty of the board then to investigate the ca.use and 

(41) Acts 1886, c.263, providing for State Board 
of Arbitration, am'd by Acts 1887,c.269; Acts 1888,c.261; 
Acts 1890,c.385. Acts 1892,c.382 relates to duties of 
expert assistants~ Revision was made in 1901. Rev.Laws, 
c.106 (am'd by Acts 1902,c.446, and Acts 1904,cs.313 & 
399) was re-enacted in Acts 1909,c.514. This codified law 
has since been amended by Acts 1913,c.444; Acts 1914,c.681; 
Acts 1916, c.89, c.143; Acts 1918, c.251. See especially 
Acts 1909, c.514,#11-16. The re-organization act~l919, 
as indicated supra, merely transferred the functions. 
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assign the blame or responsibility in a published re-

port. For this ·purpose, the board may employ assist-

ants. The governor may request the state board to in-

vestigate and report upon any controversy if in his 

opinion it affects the public welfare. The state board 

also must inform employers and employees of their duty 

to give notice to the state board before resorting to • 

a strike or lockout. 

If the controversy is one which does not involve 

questions which may be the subject of an action at law 

or suit in equity and is one involving twenty five em-

ployees in the same general line of business, the board 

upon application must visit the place of controversy as 

soon as practicable and make careful inquiry into the 

cause, and may, with the consent of the governor, con-

duct such inquiry beyond the limits of the commonwealth. 

.. The board must hear all persons interested who come 

before it, advise the parties what ought to be done, 

and make a written decision to be made public at once 

and.open to public inspection. A short statement must 

also be published in the annual report. The decision is 

binding for six months upon the parties who join in the 

application, or until the expiration of sixty days after 

either party has given notice in writing to the other 
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party and to the board of his intention not to be bound 

thereby. 

The application above referred to must be signed 

by the employer or by a majority of his employees or 

their duly authorized agent, or by both parties, but the 

names of the employees giving the authority must be 

kept secret. The application must contain a concise 

statement of the controversy and a promise to continue 

in business or at work without any strike or lockout 

until the decision of the board, if ma.de within three 

weeks after the date of filing the application. The 

secretary of the board must give public notice ?f the 

time and place of the hearing, unless the parties joi~

ing in the application request otherwise, and then, not-

withstanding such request, the board may give public 

notice. In any instance, however, the secretary of 

the state board is required to notify the employers 

and workmen of the hearings (42). If the petitioner 

or petitioners fail to perform the promise made in 

the application, the board must proceed no further 

thereon without the written consent of the adverse 

party. 

(42) Acts 1918, c.251. 
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Provision is also made for expert assistants to 

the board. Each party has the right to nominate in 

writing to the board experts from which the board chooses . 
one for each party. The board may, however, appoint 

such additional experts as it considers necessary (43). 

In all investigations and proceedings conducted 

by the associate commissioners, they shall have auth-

ority to summon witnesses, to administer oaths, to take 

testimony and to require the production of books and 

documents (44) •. 

The parties also may submit. the controversy to 

a local board which may be composed of three members 

mutually agreed upon (45), or a member named by the 

employer, one by the employees, and a third named by 

these two members. Such board has all the powers of 

the state board and its decision has such binding ef-

fect as is agreed upon by the parties in the written 

submission. This board has exclusive jurisdiction but 

may ask the advice and assistance of the state board. 

The decision must be made within ten days after the 

(43) Acts 1909, c.514,#14. 
(44) Acts 1919, c.350, #72; Acts 1909, c.514,#15. 
(45) Acts 1909, c.514, #16. 
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close of the hearings and must be filed with the clerk 

of the city or tovm in which the controversy arose and 

with the clerk of the state board. 

Any person affected by an order, rule, or regu-

lation of the department (46) may appeal to the assoc-

iate commissioners for a hearing at which they may re-

voke, amend, or suspend such order, rule, or regulation. 

Any person aggrieved by an order approved by the assoc-

iate connnissioners may appeal to the superior court, if 

taken within fifteen days after the date the order is 

approved, and the superior court may enforce or annul 

such order. This does not deprive any person of the 

right to pursue any other lawful remedy. 

A penalty is provided for failure to state ex-

plicitly in an advertisement for employees that a strike 

or lockout exists (47), but this provision is inoperative 

when upon the employer's application to the state board, 

a certificate is issued by the board that the business 

of the employer in respect to which the strike occurred, 

is being carried on in the normal and usual manner and 

to the normal and usual extent. These certificates are 

. (46) Acts 1919, c.350,#78. 
(47) Acts 1910, c.445, am'd by Acts 1912,c.545; 

Acts 1914, c.347; Acts 1915, c.108, am'd by Acts 1916, 
c.89, c.143, and Acts 1918, c.251. 
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called normality certificates. 

The state board publishes its decisions separate-

ly in each case and also issues an annual report. The 

Department of Labor and Industries issues a bulletin 

of current activities of the department. 

MICHIGAN 

In 1889 1lichigan enacted a law creating a State 

Court of Mediation and Arbitration but this law was 

repealed in 1911 (48). The present law was enacted 

in 1915 (49). It applies to employers and employees 

in the following: railroads, mines, public utilities, 

including electric light, power, and water: provided, 

that the employers and employees of such other indus-

tries not herein enumerated who may voluntarily agree 

to come under the operation of the Act may do so by 

filing with the corrnnissioner of mediation an~ concil-

iation such agreement. 

The governor appoints, with the advice and con-

sent of the senate, a commissioner of mediation and 

conciliation for two years and in the same way appoints 

another commissioner with per diem pay who works only 

{48) Laws 1911, c.254. 
( 49) Laws 1915, Act 230, p .387; or Comp .:.Laws 

1915, c.104, #5564-5577. 
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as needed. The first commissioner occupies all his time 

with the office. These two com.missioners constitute the 

Board of Mediation and Conciliation. 

~fhenever a controversy threatens to interrupt 

the business of an employer to the detriment of public 

interest, ·either party may apply to the board to invoke 

its services and to bring about a settlement, or the 

p~rties may agree to submit it to arbitration. Upon 

the request of either party the Board of Mediation and 

Conciliation must put itself in communication with the 

pa~ties and use its best efforts by mediation and con-

ciliation to bring about an agreement. Failing in this, 

the board endeavors to induce the parties to submit to 

a~bitration. In case of a controversy over the meaning 

or application of an agreement, either party may apply 

to the board for an opinion. 

If the controversy cannot be settled by media-

tion and conciliation, or the parties prefer to submit 

to arbitration, the controversy may be submitted to a 

board of ar.bitration of four persons. The employer 

names one, the employees one, and these two·name the 

other two members. If the two arbitrators fail to 

choose one or both of the arbitrators, the board of 

mediation and conciliation chooses the remaining ones 
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to complete the board. 

The agreement to arbitrate must be in writing, 

signed by the representatives of employer and employees, 

state the question to be submitted, that a majority of 

the board shall have power. to make a valid and binding 

award, shall fix the d~te to commence the hearing, the 

period within which the board shall hand do-vm an award, 

the date from which the award shall be effective and 

during which it shall continue in force, that the parties 

will execute the award and abide by its provisions, 

that the award and papers, testimony, and proceedings 

certified under the hands of the arbitrators shall be · 

filed in the office of the board of mediation and con-

ciliation, and if there is any dispute as to the mean-

ing or application of the award it shall be referred to 

the same board or a sub-committee for a ruling which 

shall have the same effect as the original award. The 

arbitrators shall have power to administer oaths, sign 

subpoenas, require the attendance and testimony of wit-

nesses, require the production of books, papers, con-

tracts, agreements, and documents material to the in-

vestigation of the matters under investigation. The 

board may also invoke the aid of the courts to compel 

witnesses to attend and testify and to produce books, 
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papers, contracts, and documents. The agreement to 

arbitrate must be acknowledged by the parties before 

a notary public or clerk of a court of record or before 

a member of the board of mediation and conciliation. 

~~en the arbitrators are selected and notified, they 

must organize and make their rules for conducting 

hearings. They must furnish a certified copy of the 

awards to the parties in controversy and must transmit 

the original wward and all the papers to the office of 

the board of mediation and conciliation. The board of 

mediation and conciliation fixes the compensation of the 

board of arbitration. 

The commissioner of the board makes an annual 

report. 

Note: Acts 1919, c.281, created an Industrial 
·Relations Commission which has nothing to do directly 
with this subject, but does indirectly in that its 
duty is that of "stabilizing employmentu. 

MINNESarA (50) 

Minnesota has provision for a State Board of 

Arbitration of three members appointed by the gover-

nor by and with the advice and consent of the senate 

for two years. One must be a laborer, one an employer, 

(50) Gen.Stat. 1913, #3940-46. 
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and one neither who is appointed on the recommendation 

of the other two members. If no recorrnnendation is made, 

the governor appoints the third member also directly. 
-

Before the board has authority to act, it must be shown 

that ten or more employees are involved in the contro-

versy. The board upon learning that there is a strike, 

actual or threatening, must attempt to procure a settle-

ment by submission to the state board or to a local 

board, for which there is also provision. If the ap-

plication is mutual, the decision is binding for six 

months. 

The members of the board receive five dollars 

for each day actually employed in the work of the board. 

The board is in session only when' an occasion demands 

its assemblage. 

Note: The Legislature, 1921, enacted a new law 
on this subject, but was not available in printed 
form in time for this article. 

MISSOURI (5l) 

The governor, with the advice and consent of the 

senate, appoints three competent persons to serve as a 

State Board of Mediation and Arbitration, one of whom 

is an employer of labor, or selected from some associa-

(51) Rev.Stat.Mo. 1919, Art.3 of c.54, #6756-6765; 
or Rev.Stat.Mo. 1909, #7802-11. 
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tion representing employers of labor, one an employee 

holding membership in some bona fide trade or labor 

union; the third is some person representing the in-

terests of neither employer nor employee. The members 

serve three years with overlapping terms. The board 

appoints a secretary who holds office during the pleas-

ure of the board, and keeps the records, issues sub-

poenas and administers oaths, under the direction of 

the board, calls for and executes books and papers. 

The compensation of the members of the board is five 

dollars a day for time actually engaged and necessary 

expenses. 

\\lhenever it comes to the knowledge of the board 

that a strike or lockout is about to occur or is ser-

iously threatened involving ten or more persons, it is 

the duty of the board to proceed to the locality as soon 

as possible and place itself in communication with the 

disputants and attempt a settlement by mediation. Fail-

ing in this, its duty is then to inquire into the cause 

of dispute and it has authority to subpoena and examine 

witnesses,· to send for books and to require the produc-

tion of papers. All process issued by the board may be 

delivered· or sent to any sheriff, constable, or officer 

with such power who must serve or post as required. 
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If a person wilfully neglects Dr refuses to obey a sub-

poena i~sued by the board to appear and testify, he is 

guilty of a misdemeanor and liable to arraignment and 

trial in any court having competent jurisdiction and on 

conviction is fined twenty five to five hundred dollars, 

or imprisonment not to exceed thirty days or both (52). 

It is the duty of the disputants - the employer 

and the employees, if ten or more are involved - to 

submit the dispute for investigation. A copy of the 

decision is furnished to each party, the ·governor, and 

some local newspaper. If the application for arbitra-

tion is mutual or both parties agree to submit to a 

decision of the board, the decision is final and bind-

ing. In all cases where either party refuses to agree 

to arbitration, the decision is final and binding, un-

less exception is filed with the clerk of the board 

within five days after the decision is rendered and an-

nounced. 

Any employer or employee violating the conditions 

(52) But note the decision of the Supreme Court 
of Missouri: This board is not a court, and cannot ex-
ercise any power that is purely judicial in its charac-
ter, nor can the legislature confer any such power upon 
it. Circuit courts cannot punish for contempt before 
this board. State ex rel v. Ryan, 182 Mo.349; 81 S.W. 
435. The board has authority to subpoena witnesses, 
State ex rel v. Ryan 180 Mo.32,46; 79 S.W. 429. 
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of the decision of the board is guilty of a misdemeanor 

and upon conviction, in any court of competent juris-

diction, is fined fifty to one hundred dollars or im-

prisonment in the county jail for six months or both. 

The board makes a biennial report to the governor. 

Note: There has been no board appointed for sev-
eral years, since the legislature has made no appropria-
tion for such. 

MONTANA (53) 

Montana has provision for a Sta.te Board of Arb-

itration and Conciliation of three members who are ap-

pointed by the governor with the advice and consent of 

the senate and who serve for two years. One must be an 

employer or selected from some association representing 

employers of labor; one must be a laborer, or selected 

from some labor organization and not an employer of lab-

or; and the third member must be a disinterested person. 

The board establishes such rules of procedure 

as are necessary subject to the approval of the governor. 

When any controversy or dispute not involving 

a.question which may be the subject of a civil action 

exists between an employer ( if he employs twenty or 

more persons in the same general line of business in 

(53) Rev.Codes Montana 1907,Vol.1,#1670-1678, 
( Act 1895 ) • 
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the state) and his employees, the board must on applica-

tion, visit the locality and make inquiry, hear all per-

sons interested, advise the respective parties what, if 

anything, ought to be done by either or both, to adjust 

the dispute. The board makes a written decision which 

is at once made public and recorded by the clerk of 

the board and published in the annual repqrt. 

The application must be signed by the employer 

or a majority of his employees in the department of 

business in which the controversy exists, or their duly 

authorized. agent. The application must state the griev-

ances, a promise to continue in business or at work 

without any lockout or strike until a decision of the 

board, if it is made within four weeks after the date 

of filing of the application. The names of the employ-

ees giving the authority are kept secret. Public notice 

of the time and place of the hearing is given unless 

both parties request otherwise, but the board can make 

such notice public notwithstanding such request. 

Each party may nominate a list of experts from 

which lists the board selects one for each party. The 

board can appoint additional experts if it sees fit. 

Should the petitioners fail to perform the promise made 

in the application, the board proceeds no further with-
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out the consent of the adverse party. The board has 

power to sununon witnesses, examine them under oath, 

and to require the production of books and papers. 

The de.cision is writ ten, open to public inspec-

tion, and is published in the annual report to the gov-

ernor. Any decision made by the board is binding upon 

the parties who join in. the application for six months, 

or until either party has given the other notice in 

writing of intention not to be bound by the same at the 

expiration of sixty days. 

Provision.is also made for local boards of arb-

itration, which may be mutually agreed upon or the em-

ployer may appoint one, the employees one and these two 

members may choose the third. This local board has all 

the powers of the state board and the decision has what-

ever effect the parties agree upon in the submission. It 

may ask the assistance of the state board. The decision 

must be rendered within ten days after the close of the 

hearing and must be filed at once with the clerk of the 

county in which the controversy arose and a copy sent 

to the state board. It is the duty of the mayor of a 

city or two commissioners of any county to notify the 

state board of strikes and lockouts which are threatened 

or actually in existence. When it comes to the knowledge 
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of the state board ( if there are twenty employers in-

volved as stated above ) it is the duty of the sta.te 

board to connnunicate with the disputants and try to 

settle the dispute by mediation, and if this fails to 

endeavor to persuade them to submit it to a local or 

state board. 

The state board, if it deems it advisable, may 

investigate the ce.use or causes of a controversy, and 

ascertain who is responsible and make and publish a 

report assigning responsibility. 

The arbitrators receive five dollars for each 

day of actual services and necessary travelling expenses. 

NEBRASKA (54) 

The governor appoints three persons, one of 

whom is a member of a labor organization affiliated 

with the state federation of lanor, one an employer 

of labor and ·one who is chosen from the general state 

citizenship and who is not a member of either the class 

of employers or employees. These members serve two 

years and constitute the state board of mediation and 

investigation. The Chief Deputy Commissioner of Labor 

(54) Laws 191S, c.207 or Rev.Stat.1913,#3633, 
sec.83-#3634, sec.84; and as amended by Laww 1919,c.161. 
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is the secretary of the board and keeps the records. 

The governor in his appointment designates one mem-

ber as chairman. The governor has the power to remove 

any member at any time who in any manner becomes in-

competent to perform the duties of his office. 

Whenever a strike or lockout occurs or is ser-

iously threatened, it is the duty of the board, upon 

request of the governor or the employer or employers 

at interest, or upon request of employees at interest 

to proceed promptly to the locality of such strike or 

lockout and endeavor by mediation to effect an amicable 

adjustment of the controversy. The board proceeds with-

out request to the locality of controversy whenever the 

governor deems it advisable and a majority of the board 

concur therein , and in such case the board has the 

same powers as in the case of a controversy submitted 

to it for investigation by mutual agreement. The board 

can hold meetings whenever the chairman deems it advis-

able. Three members constitute a quorum. 

At a special election held on September 21, 1920, 

the people of the state adopted an amendment to the con-

stitution (55) as follows: 

(55) Constitution of Nebraska 1875 as amended 
by the Constitut~onal Convention 1919-1920, Art.15,#9, 
and adopted by the people in special election Sept.21,1920. 
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n Laws :may be enacted providing for the investi- , 
gation, submission and determination of controversies 
between employers and employees in any business or voca-
tion affected with a pulhlic interest, and for the pre-
vention of unfair business practices and unconscionable 
gains in any business or vocation affecting the public 
welfare. An Industrial Commission may be created for 
the purpose of administering such laws, and appeals shall 
lie to the Supreme Court from the final orders and judg-
ments of such commission." 

Note: A bill providing for such a commission 
as above mentioned was introduced in the legislature 
in the regular session 1921, but failed to pass. 

NEW HAMPSHIRE (56) 

The labor commissioner is head of the bureau of 

labor and is appointed by the governor with the advice 

and consent of the council, and holds off ice for three 

years. ( 57). A State Board of Conciliation and Arbi tra-

tion consisting of three persons is appointed by the 

governor, with the advice and consent of the council, 

who serve for three years with overlapping terms.· One 

member must be an employer of labor or must be selected 

from an association representing employers of labor, one 

must be selected from a labor organization and not an 

employer ·of labor, and the third member is appointed 

upon the recommendation of the other two members. If 

they do not agree within thirty days prior to the expira-

tion of a term, the third one is appointed by the governor. 
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Whenever any controversy or difference arfses 
(56)L.1911,c.198,am'd by L.1913,c.186 and L.1917,c.142. 
(57)L.1911,c.198,#l. 
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between employer and employees, such controversy involv-

ing the interest of employees not less than ten in the 

same general line of business, the labor commissioner 

must upon application and as soon as practicable visit 

the locality of dispute and make careful inquiry into 

all conditions and circumstances, hear all persons in-

terested who may come before him, advise the parties 

what, if anything, ought to be conceded by either or 

both, and adjust such controversy or difference and 

within five days after the inquiry make a written deci-

sion, a c,opy of which must be furnished each party and 

a copy kept on file in the bureau. Neither the pro-

ceedings not any part thereof can be received in evi-

dence for any purpose in any judicial proceeding before 

· any other court or tribunal whatever. 

The application must be signed by the employer 

or by a majority of his employees or their duly auth-

orized agent, or by both parties, and must contain a 

concise statement of the grievance. The names of the 

employees giving authority to an agent are kept secret. 

If the parties fail to agree to a settlement 

through the commissioner, then he must endeavor to 

have them consent to submit their differences to the 

board of arbitration. The f indin~s of the board of 
0 
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arbitration are final and binding for six months, or 

until sixty days after either party has given notice 

to the other in writing of his intention not to be 

bound. A status quo must be maintained pending the 

decision of the board. Any sworn statement made to 

the labor corrnnissioner is for public use and published 

in the newspapers. 

VJhenever it comes to the knowledge.of the com-

w~ssioner by notice from a mayor of a city, county com-

missioners, president of a board of trade, or other 

representative body, or president of a labor council, 

or of any five reputable citizens, th~t a strike or 

lockout is seriously threatened or has actually occur-

red involving not less than ten employees in the same 

line -of business, it is the duty of such commissioner 

to put himself in comrnunic~dion with the parties and 

endeavor to secure an amicable settlement by mediation 

or to persuade the parties to submit the matter to arb-

itration and conciliation. If they will not agree, he 

may investigate the cause and publish a report assign-

ing the responsibility. 

The report of the labor commissioner as to ways 

in which disputes have been settled 1911-1920 shows that 

in the majority of cases the settlement has been by the 
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labor commissioner. The services of the state board 

have also been invoked in a number of cases, while in 

some the influence of the labor cominissioner has been 

invoked by indirect means. 

Note: By Laws 1917, c.146, a fine of $500-1000 
and imprisonment for not more than nine months, or both, 
is imposed for any attempt to influence or for any in-
fluence or coercion of any person to strike or make a 
lockout during war if such industry involved in any 
way contributes to the supplying of the army or navy. 

NEW YORK 

The Head of the Department of Labor is an Indus-

trial Commissioner appointed by the governor with the 

advice and consent of the senate for four years (58). 

The Deputy Commissioner is appointed and removed by 

the Commissioner. There is also an Industrial Board 

of three members appointed by the governor with the 

advice and consent of the senate. 

The Industrial Commissioner is given power (59) 

to establish divisions and bureaus which are necessary 
I 

and to change, consolidate or abolish divisions or bur-

eaus. It is his duty and power (60) to inquire into 

the cause of all strikes, lockouts, and other industrial 

controversies, and to endeavor to effect amicable set-

(58) Laws 1921, c.50, constituting c.31 of the 
Consolidated Laws repeals c.36 of Laws 1909 as am'd and 
creates th~se offiQes. (59J Laws 1~21, c.50,Art.2,#20. 

(60) Ibid., Art.2,#21-(5). 
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tlement. The Industrial Coll1Tissioner has power to create 

within the department a board to which controversies be-

tween employers and their employees may be submitted for 

mediation and conciliation (61). 

Vlhenever a strike or lockout occurs or is serious-

ly threatened, it is the duty of an officer or agent 

of the bureau of mediation and arbitration, if practic-

able, to proceed promptly to the locality and endeavor 

by mediation to effect an amicable settlement. If the 

commissioner deems it advisable the board of arbitra-

tion may proceed to the locality and inquire into the 

cause and for that purpose has all the powers conferred 

upon it in the case of a controversy submitted to it 

for arbitration. The board of mediation and arbitra-

tion consists of the chief mediator and two other of-

ficers of the department of labor. A grievance or dis-

pute between an employer and his employees may be sub-

mitted to the board for their determination and settle-

ment. Such submission must be in writing, must contain 

a statement in detail of the grievance or dispute, the 

(ol) The Department of Labor states that as yet 
there has been no change in the rra.chinery for the 
settlement of labor disputes. The conclusion is that 
the Bureau of Mediation and Conciliation will be main-
tained under the new system, hence a discussion of it 
is herein included, following the lawsof 1909,c.36. 
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cause, and also an agreement to abide by the determina-

tion of the board, and during the investigation to con-

tinue in business or at work without lockout or strike. 

The board then examines the matter in controversy and 

for the purpose of this inquiry has the power to sub-

poena witnesses, compel their attendance, take and hear 

testimony, call for and examine books, papers, documents 

and the like of any of the parties. The decision of 

the board must be rendered within ten days after the 

completion of the investigation. 

Within ten days after the completion of every 

arbitration, the board or a majority thereof renders 

a decision in writing of their findings of fact and 

their recommendations to each party. Every decision 

must be filed in the office of the board and a copy 

served upon each party. 

There is also provision for the submission of a 

dispute between an employer and employees to a local 

board of three persons •. One arbitrator is chosen by 

the labor organization of which the employees are mem-

bers in good standing, and if not members, by a major-

ity; one is chosen by the employer; and these two desig-

nate a third member, who is chairman. Notice of the 

time and place of hearing must be given to the parties; 
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This local board also has power to subpoena witnesses, 

comepl their attendance, and to take and hear testimony. 

It must likewise give a written decision within ten 

days showing the nature of the controversy and the 

questions decided. One copy of the decision must be 

filed in the office of the clerk of the county or 

counties where the controversy arose and one must be 

sent to the bureau of mediation and arbitration. 

Some idea of the work and progress of the New 

York scheme may be gained from the following data (62): 

( Key: 1-Number of strikes and lockouts; 2-Em-
ployees involved directly; 3-Employees involved in-
directly; 4-Aggregate days of working time lost.) . 

1916 1917 1918 1919 1920 

1- 328 234 265 168 240 
2- 222,325 144,951 83,650 208,952 334,188 
3- 31,629 18,376 6,355 2,006 16,403 
4-9,581,163 2,600,335 1,785,38411,346,653 10,608,483 

Vtlhile the above table shows the bulk of work 

handled, the following data shows the results of the 

interventions: 

( Key: 
n 1- Number or disputes in which intervention occurred 

2- Number of requests received for intervention 
3- Number of disputes in which intervention was a success 
4- . . . . .. . . was not a 
5- Number of interventions before strikes 
6- Number of disputes in which conferences were arranged 

(62) Annual Report of Industrial Commission, 
Department of Labor, N.Y., 1919, 1920. 
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7- Number of disputes settled by mediation with parties 
separately 

8- Number of disputes settled by arbitration 
9- Number of public investigations conducted ) 

1918 1919 1920 

1- 80 74 106 
2- 24 31 47 
3- 56 43 65 
4- 24 31 41 
5- 13 6 8 
6- 51 38 . 55 
7- 1 
8- 10 5 
9- 1 1 

OHIO 

Ohio created in 1913 (63) an industrial com.mis-

sion composed of three members appoi~ted by the gover~· 

nor, with the advice and consent of the senate (64), 

serving terms of six years each. Not more than one 

member can be a man who can be classed as a representa-

tive of employees; and not more than two of the members 

of the commission can belong to the same political 

party (65). By the law creating this co'mmission, the 

state board of arbitration and conciliation ceased to 

have a legal existence (66) and its duties, liabilities 

and powers were transferred to the Industrial Commis-

(63) S.B.137,Laws 1913; 103 O.L.95, as am'd 
108 O.L.58; Supp.to Page & Adams Ann.Code Ohio,laws 
enacted 1913-1916, #871-1. 
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(64) S.B. 74 (1919). 
(65) Indus,Com. admin.body,not a court -23 OCC(NS)433. 
(66) 103 01 97; Supp.Page&Adams,etc.(see 63),#871-11. 
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sion. (67). Among the duties of the Industrial Com-

mission, it is stated that it shall have full jurisdic-

tion and authority (68) to do all in its power to pro-

mote the voluntary arbitration, mediation and concilia-

tion of disputes between employers and employees and 

to avoid the necessity of resorting to lockouts, boy-

cotts, blacklists, discriminations and legal proceed-

ings. In pursuance of this duty it has power to ap-

point temporary boards of arbitration, to provide for 

their expense and prescribe for them rules of proced-

ure, and to conduct investigations, hearings, and pub-

lish reports. 

It is the duty of the commission to designate 

a deputy to be known as Chief Mediator. It may detail 

other deputies to act as assistants. The Chief Med-

iator is to offer his services voluntarily. 

Note: The Chief Statistician states that the 
Chief Mediator has offered his services on several 
occasions. 

laws 

ed, 

OKLAHOMA. (69) 

The constitution of Oklahoma provides that (70): 

(67) Supµ. to Page & Adams Ann.Gen.Code Ohio, 
enacted 1913-1916, #871-24. 

(68) Ibid., #871-22(8). 
(69) Rev.Laws Okla., 1910, c.42,#3705-3711. ( Enact-

Laws 1907-8,pp.500-503. 
(70) Constltution of Okla., Art.VI,#21. 
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" The legislature shall create a Board of Arbitration 
and Conciliation in the Department of Labor and the 
Commissioner of Labor shall be ex-officio chairman." 

The governor upon his own motion, appoints 

two farmers and one employer, and upon the recommenda-

tion of the commissioner of labor appoints one employer 

and two employees, by and with the advice and consent 

of the senate; and the six persons so appointed consti-

tute the "State Board of Arbitration and Conciliation" 

and hold office during the term of the governo~ appoint-

ing them. Except the farmers, the appointments are 

made from the employers and employees who have been, 

for at least three years preceding the appointment, 

engaged as employer or employee in the mining, trans-

portation, mechanical, or manufacturing industries of 

the state. The connnissioner of labor, who is ex-officio 

chairman, organizes the board. 

Whenever it comes to the knowledge of the state 

board of arbitration and conciliation that a strike 

or lockout is seriously threatened in the state, in-

volving an employer and his employees, if he is em-

ploying not less than twenty five persons, it is the 

duty of the board to put itself in communication, as 

soon as possible, with the parties and endeavor to 

persuade them to submit the matter in dispute to the 
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board. 

It is the duty of the mayor of any cityp>justice 

of the peace of any municipal tovn1ship, whenever such a 

strike or lockout as involves more than twenty five per-

sons is threatening or has actually occurred, immediate-

ly to notify the state board of arbitration and concil-

iation giving the names of the parties, addresses, and 

nature of the controversy" and such other infopmation 

as may be required by the board. It is also the duty 

of the chief executive officer of every labor organiza-

tion inunediately to corrnnunicate in the same manner the 

same to the state board. 

VV:henever a strike or lockout exists wherein, 

in the judgment of the majority of the board, the gen-

eral public is likely to .suffer; and neither ·party shall 

consent to submit the matter or matters to the state 

board, then the board, after having first made due ef-

fort to secure such submission, may proceed of its own 

motion to make an investigation of all the facts and 

make public its findings, with such recommendations to 

the parties as will contribute to a fair and equitable 

settlement of the differences. In the prosecution of 

such inquiry the board has the power to issue subpoenas, 

and if the party fails and refuses to appear before the 
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board, the board has power to certify that fact together 

with the name of the person suhpoenaed, to the district 

court h~ving jurisdiction of the person subpoenaed; and 

the district court then serves a subpoena upon him, 

and if he fails, he is proceeded against as provided 

by law in cases of contempt. 

The members of the board serve only when need-

ed and receive five dollars per diem and necessary ex-

penses. Any process issued by the state board is serv-

ed by any sheriff or constable. Injunction will not 

lie against the board of arbitration and conciliation 

except from the supreme court, and then shall not be 

final until the supreme court is satisfied that the 

board is abusing or transgressing the privileges al-

lowed. 

OREGON ('ll) 

Oregon has two schemes for arbitration and con-

ciliation: one conducted by a state board and another 

one by· a board agreed upon in each particular case. 

The State Board of Conciliati'on is composed. of 

three connnissioners, the governor appointing two mem-

bers and these two appointing a third member. If the 

. (71) Oregon Laws, including Spec.Sess.1920, 
Title 38, c.21; or Laws 1919, c.178. 
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two members do not agree on the third member, the gov- • 

ernor then appoints him. The governor may remove the 

com.111issioners for cause. The board established its own 

rules. The members receive five dollars for each day 

of actual service and necessary travelling and other ex-

penses. The board may administer oaths, subpoena wit~ 

nesses, punish for contempt, require the production of 

books and papers - the same as is conferred on judges 

of the circuit court of Oregon. The board is required 

to endeavor to persuade the disputants to adjust the 

difficulty, but if unable to do so, either party or a 

city or county official may require the board to make 

an investigation if fifty or more persons are employed. 

The board holds public hearings, investigates, and 

makes recommendations to the parties. If either party, 

or both, are not satisfied, then either party may make 

application to submit the question to a board of arbi-

tration. The application must contain a statement of 

the grievances and an agreement to abide by the decision. 

For the board of arbitration, three members may 
be mutually agreed upon, or the employer may choose 

one, the employees one, and these two the third member. 

If the two members fo not agree on the appointment of 

a third member, the State Board of Conciliation appoints 
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the third member. This board has the same powers of 

. investigating such controversy, strike, or lockout as 

the Board of Conciliation. 

If either party refuses to accept the findings 

of the Board of Conciliation or refuses to consent to 

the appointment of a board of arbitration, then the 

State .Board of Conciliation places the responsibility 

and files copies with the clerk of the county court 

wherein the controversy arose, and one in the office 

of the Commissioner of Labor of the State of Oregon, 

as public documents. 

The compensation for the board of arbitration 

is the same as for members of the Board of Concilia-

tion. The Board of arbitration files its report - one 

with each party, one with the clerk of the county court, 

one with the Board of Conciliation, and one with the 

Commissioner of Labor of Oregon. 

The Board of Conciliation makes an annual re-

port to the governor. 

PENNSYLVANIA. 

The Act (72) which created the Department of 

Labor~ and Industry provided that one of the three 

(72) Laws 1913, c.267. 
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bureaus (73). should be a Bureau of Mediation and Arb-

itration (74). The head of the bureau is a chief. At 

the present time, he has as assistants, a secretary, 

five mediators' a.nd one investigator (75). 

Vlhenever a difference arises between an employer 

and his employees, which cannot be readily adjusted, it 

is the duty of the chief of the bureau to proceed prompt-

ly to the locality and endeavor by mediation to effect 

an amicable settlement. If this cannot be accomplished, 

the dispute may be arbitrated by a board composed of 

one person selected by the employer, one selected by 

the employees, an~ a third one who is select.ed by these 

two members. If such appointment is not made within 

five days, the Chief of the Bureau of Mediation and 

Arbitration constitutes the third member and becomes 

chai~man of the board. If the third member is chosen 

by the two representatives, then the chairman is estab-

lished by the board itself. The submission to the 

board must be made in writing and the parties must agree 

to abide by the determination of the board. The board 

must render a written decision within ten days after 

( 73 ) Ibid. , #4 • 
( 7 4 ) Ibid . , #4 , 17 , 18, 19 • 
(75) Address WJB.r.24,1920 before Penn.Safety Con-

gress at Harrisburg, Pa •. ~ by Wm.J.Tracy, Chief of the 
Bureau of Mediation and Arbitration. 
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the completion of the investigation, one copy being 

filed in the bureau, and a copy furnished to each 

party to the controversy. The chief of the bureau 

makes an annual report, containing such information 

~s the Commissioner of Labor and Industry requests. 

The Commissioner of Labor and Industry assigns to this 

bureau from his department such clerical assistance 

as he thinks necessary. 

The following data gives some idea of the work 

and progress of the bureau (76): 

Year: 1916 

Of strikes reported 
during the year -

Total number 316 
Settled 298 

Of strikes in which 
Dep't Mediators acted -

Total number 200 
Settled 186 

1917 

498 
410 

259 
184 

SOUTH CAROLINA (77) 

1918 

317 
289 

162 
143 

1919 

484 
472 

233 
223 

South Carolina has a Board of Conciliation for 

the investigation and arbitration of industrial dis-

putes and strikes, which is appointed by the governor 

(76) Reports of Bureau of Mediation and Arb-
itration for 1916, 1917, 1918, 1919. 

(77) Laws 1916, c.545 and amended by Laws 1919, 
c. 87, adding section 9-a, providing a penalty. 
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for a term of six years, the members having overlapping 

terms. One member is an employer of labor in behalf 

of an incorporated company, one is a member of a recog-

nized labor uninn, and the third member is appointed 

on the recommendation of the other two members. If the 

two members do not agree upon a third member, the gov-

ernor uses his own discretion, but the third member 

must be neither an employer of labor nor an employee 

of any such company. 

It is· the duty of the board to investigate dis-

putes, strikes, and lockouts, to ascertain causes and 

make findings of fact, to report to the governor, and 

to induce both sides to arrive at an agreement; to r_e-

move misunderstandings, to nominate, appoint, or act as 

arbitrators when required by both sides to a controversy. 

The board has power to summon witnesses, take and hear 

testimony, and to summon any person concerned before it. 

The ooard can be called into session by the governor. 

A violation of the provisions of this act and 

conviction thereof subjects the person so violating 

the same to a fine of twenty five to one hundred dol-

lars and not more than thirty days on the chain gang. 
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TEXAS (?S) 

Texas has an Industrial Commission, composed 

of five members, one representing employers of labor, 

one the employees or laborers, and three representing 

the general public. The members are appointed by the 

governor and hold office for a term of two years. 

They serve without pay but are allowed actual expenses. 

The commission elects one of its members chairman. 

Whenever the governor of Texas becomes con-

vinced or has reason to· believe that controversies 

between employers and employees are of such nature and 

character as to be of public concern or interest, he 

must refer, by proclamation, such controversy or con-

troversies to this commission for hearing and report. 

The commission, and the members thereof, must proceed 

immediately to the place of controversy for the pur-

pose of making investigation and report. After the 

investigation has been completed, it is the duty of 

the commission to make a full report to the governor, 

including recommendations to the governor as to what 

action should be taken in reference to the controversy 

or settlement thereof. 

(78) Fourth Called Session of 36th Legislature, 
Sept.21,1920- Qct.2,1920, c.9. Effective Jan.2, 1921. 
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All the hearings by the commission must be public 

and the findings and recommendations are furnished to 

news agencies and newspapers of the state for publication. 

The commission must also make a full report to the leg-

islature, if in session, and if not in session, then 

to the succeeding session of the legislature. The com-

mission has power to summon witnesses, issue subpoenas, 

to compel the attendance of witnesses, .to compel the 

production of books and records by witnesses, to pun-

ish for contempt, to take testimony in and out of the 

State, to pay witnesses as paid in felony cases, to ad-

minister oaths, and to have all the powers now given 

by the statutes of Texas to Legislative Investigation 

Commit tees ( 79). 

UTAH 
The constitution of Utah provides as follows (80): 

" The legislature shall provide by law for a Board of · 
La.bor, Conciliation, and Arbitration which shall fairly 
represent the interests of both capital and labor. The 
Board shall perform duties and receive compensation as 
prescribed by law." 

Utah created the Industrial Commission in 1917 (81) 
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(79) Under the Complete Texas Stat.,1920,#5517-24 
the legislative investigation committee may administer 
oaths, and issue such process as is necessary to compel 
attendance of witnesses and production of books and papers. 

(80) Constitution, adopted 1895, Art.16,#2. 
(81) Sess.Laws 1917, c.100, as am'd by Laws 1919, 

designated as Title 49, Compiled Laws Utah, 1917. . 



(Gr.JI-Utah) 

to which were transferred the duties, lia.bilities, auth-

ority, powers, and privileges of the former state board 

of conciliation and arbitration (82). All laws then 

existing relating to the state board of conciliation 

and arbitration were declared as applying and ref~rring 

to the Industrial C0mmission (83). The Commission is 

composed of three members appointed by the governor, 

by and with the advice of the senate, for terms of six 

years, all of their terms overlapping. Not more than 

two members of the Commission can belong to the same 

pplitical party. Under the general powers of the Com-

mission, the law states that it is "to do all in its 

power to promote the voluntary arbitration, mediation, 

and conciliation of disputes between employers and 

employees n ( 84). 

Whenever it comes to the knowledge of the Com-

mission (85) that a strike or lockout is seriously 

threatened in the State, involving any employer and 

his employees, if he is employing not less than ten 

persons, it is the duty of the commission to put itself 

(82) Comp.Laws 1917,Title 49, Sub.-div~9,#3076. 
(83) Hence, although many of these references 

read "state board of conciliation and arbitrationn, to 
avoid confusion, the author has used "Industrial Com-
mission", which is the body now handling such matters. 

(84) Comp.Laws,1917, Title 49, Sub.-div.5,#3076. 
(85) Ibid., Title 58,#3636. 
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in co!I1~unication with the parties as soon as may be 

and endeavor by mediation to effect an amicable settle-

ment. It is also the duty of the commission to request 

each of the parties to forward to its secretary an ap-

plication for arbitration. As soon as practicable after 

receiving such applications (86), the commission must 

request each of the parties to the dispute to agree upon 

a written statement of facts and to submit the same to 

the coIILmission. If, however, when such agreement and 

statement cannot be reached, each of the parties may 

separately submit to the commission a written statement 

of grievances. Applications for arbitration on the part 

of employers must precede any lockout, and on the part 

of the employees must precede any strike; but if the 

lockout or strike already exists, the connnission must 

accord arbitration if the parties resume their relations 

with each other. The applications also must include a 

promise to abide by the decision of the commission and 

be signed by the employer or employers, or his or their 

duly authorized agent, on the one side, and by a majori-

ty of his or their employees on the other side. The com-

mission has power (87) to sumiuon witnesses by subpoena, 

(86) Ibid., #3637. 
(87) Ibid., #3639. 
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to examine witnesses, to administer oaths, to re~uire 

the production of books, papers, and records. In case 

of disobedience to a subpoena the commission may invoke 

the aid of any court in the state in requiring attendance 

and t~stimony and the production of books, papers, and 

documents. 

It is the duty of the mayors of cities and sher-

iffs of counties (88) when any condition likely to lead 

to strike or lockout is threatening to immediately for-

ward inf or:mation to the secretary of the commission. 

As sonn as practicable after the commission has investi-

gated (89) the differences it must render an equitable 

decision which states what, if anything, should be done 

by either or both parties. The findings of a majority 

bf the conun.ission constitutes a decision. The decision 

is at once made public (90), is recorded upon the prop-

er book of record by the secretary, and a short state-
.... 

ment published in the annual report made to the governor. 

Note: The law apparently places it upon the parties 
to the dispute whether they will avail themselves: of 
its provisions. 

· Under the provisions of the constitution, Art .21, 
#1-2, the boards are an exception to the requirement 
to pay all officers a fixed and definite salary each. 
They accept fees as full compensation. 

(88) Ibid., #3640. 
(8
90
9) Ibid., Vi3642. 

( ) Ibid., rr3643. 
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VERMONT (9l) 

The State Board of Conciliation and Arbitration 

consists of three persons appointed by the governor 

for terms of three years with overlapping terms. One 

member is an employer, one is selected from a labor 

organization and must not be an employer of labor, while 

the third member is appointed upon the recommendation 

of the other two members. If the two members do not 

agree upon a third member at least thirty days before 

the expiration of the term of such third member, then 
I 

such member is appointed by the governor. The board 

chooses from its members one who acts as chairman. Any 

member of the board is disqualified to act in any matter 

in which he is "directly or indirectly interested"; and, 

in case of such disqualification, the other two members 

choose a third member not interested directly or in-

directly in the matter in dispute. The board reports 

biennially to the governor. The board has power to sum-

mon witnesses, administer oaths, and require the produc-

tion of books containing the record of wages paid. 

If it appears to the mayor of a city or to the 

selectmen of a town that a strike or lockout is serious-
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ly threatened or actually occurs, notice must be given 

to the board at once, and a like notice may be given 

by the employer or employees concerned. When the board 

has such knowledge, if the employer at the time the dis-

pute occur is employing not less than ten persons in 

the same general line of business in any tov111, it is 

its duty to communicate with the parties at once and 

endeavor by mediation to obtain an amicable settlement, 

or, if a strike or lockout has not actually occurred 

or is not then continuing, to persuade them to submit 

the controversy to the board for arbitration. It is 

the duty of the board to investigate the ?ause of the 

controversy and publish a report fixing the responsibil-

ity or blame. It is also the duty of the board upon 

request of the governor to investigate and report upon 

any controver~y if in his opinion it seriously affects 

or threatens seriously to affect the public welfare. 
~ 

An application for submission of a dispute to 

the board must be signed by the employer or by a maj-

ority of his employees or by the duly authorized agent 

of the employees or by both parties. The names of em-

ployees giving such authority ~re kept secret. The ap-

plication must contain a concise statement of the con-

troversy and a promise to continue in business or at 
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work until the board has made its decision, if made with-

in three weeks after the date of filing the application. 

Upon the filing of such an application, the sec-

retary of the board gives public notice of the time 

and place of hearing, unless both parties request that 

public notice shall not be giv.en. However, the board 

may give public notice notwithstanding such a request. 

If the petitioner fails to perform the promise required 

in its application, the board proceeds no further with-

out the written consent of the adverse party. Each 

party to the application may submit the names of per-

sons fit to act as expert assistants to the board and 

the boar'd appoints one person from each list. The 

board may appoint such additional experts as it deems 

necessary. 

If the controversy is one not involving questions 

which might be the subject of an action at law or suit 

in equity, the board must, upon application as stated 

above, and if the employer is employing not less than 

ten persons in the same general line of business, visit 

the place of controversy as soon as practicaTule and 

make a careful inquiry into the cause, and may with the 

consent of the governor conduct the inquiry beyond the 

limits of the state. The bo·ard hears all persons in-
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terested who come before it, advisesthe respective parties 

what ought to be done or submitted to by either or both, 

and makes a written decision thereof. The decision is 

made public at once and is recorded by the secretary 

of the board. A copy of the decision is filed with 

the clerk of the tovm where the controversy arose, and 

also a short statement is included in the annual report. 

Such a decision is binding upon the parties who join 

in an application for six months or until the expira-

tion of sixty days after either party has given notice 

in writing to the other and t~ the board of his inten-

tion not to b_e bound thereby. 

WISCONSIN 

Wisconsin has two agencies for the settlement 

of labor disputes: (1) the Industrial Commission; and 

(2) the Board of Conciliation. 

Th~ Industrial Commission, in addition to its 

numerous other powers and duties, is empowered (92) 

"to do all in its power" to promote the voluntary arb-

itration, mediation, or conciliation of disputes be-

tween employers and employees, and to avoid strikes 

and lockouts and other labor and industrial disturbances. 

This coITu~ission may appoint temporary boards of arbi-

(92) Laws 1911, c.485; Wisc.Stat.1919 (all laws 
in force0,#2394-52(8). 
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tration, prescribe rules for the same, and conduct in-

vestigations and hearings. The commission designates 

a corrnnissioner knovm as chief mediator and may detail 

other deputies. These deputies may act on the tempo-

rary boards. 

The Board of Conciliation (93) consists of three 

members, one a skilled employee, one an employer of 

labor and one of general knowledge of manufacturing 

and labor conditions. All are appointed by the governor 

for terms of three years with overlapping terms. VVh.en 

disputes arise between an employer and employees, if 

the former is employing at least twenty five persons, 

either the employer or employees may request investiga-

tion. If the dispute is one involving a public service 

corporation or its employees, the board reports the 

dispute to the Wisconsin Railroad Commission which makes 

further investigation and makes an order for certain 

wages, for.! instance, or whatever is needed to settle 

· the dispute. 

The board may issue subpoenas, administer oaths, 

and apply to the circuit court of any county to compel 

obedience by attachment proceedings. When the board 

(93) Laws 1919, c.530; 6r Wisc.Stat.1919 (all 
laws in force),#1729t. 
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has made a complete investigation, it files a written 

report which is open to the public. 

Note: It is seen· that the board is charged with 
the arbitration of disputes submitted to it voluntarily. 

PORTO RICO (94) 

The governor is authorized to appoint a media-

tion and conciliation commission of five persons, two 

from a list submitted by labor and two from a list 

submitted by the employers. A list of persons who may 

serve as mediators and arbitrators is to be prepared. 

The commission may intervene in all labor disputes in-

volving industries affecting the public service, such 

as railroads, street railways, and the like. In other 

cases the commission may intervene only when required 

to do so by the governor, but if a controversy threat-

ens to interrupt business to the detriment of the public 

interest the coTIL~ission may require the parties to sub-

mit to an ~rbitration board of three members. If all 

efforts fail the commission shall publish its conclu-

sions. 

(94) No.36,effect Sept.1,1919; Amer.LabGr Leg. 
Rev., Dec.1919 - Vol.9, p.418. 

The PHILIPPINE ISLANDS have a scheme of arbitra-
tion and conciliation with general powers of investi-
gation. Commons and Andrews, "Prin.Labor Leg.,,,1916,p.131. 
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UNITED STATES 

u Great Britain and the United States occupy the 

unique position of having no legislation abridging the 

right to strike •••• With the exception of these two 

nations all governments of any importance have, in one 

way or another, attempted by repressive legislation 

to prohibit strikes and compel the settlement of indus-

trial disputes by arbitration •••• " (95). The follow-

ing countries have provisions for mediation and concil-

iation and arbitration of some sort (96): England, 

France, Germany, Austria, Denmark, Italy, Sweden, Bel-

gium, Roumania, Servia, Spain, Netherlands, Switzer-

land, and Argentina. To this list may be added (97): 

Australia, New Zealand, Russia, Turkey, Portugal, and 

Canada. Norway (98) has an advisory scheme for private 

and public concerns employing not less than fifty per- · 

sons, which was enacted in July, 1920. Argentina, Col-

umbia, and Chile have recently passed arbitration laws 

(99). It takes but little research to discover that 

/p.17. 
(95) Report of U.S. Com'r of Med.&Conc.1913-19, 
(96) Commons & Andrews, "Prin.Labor Leg.",1920, 

pp.128-36; Ror Industrial Courts Act, Great Britain, 
1919, (no non-strike clause), see M0 nthly Labor Rev., 
10:41-46, Feb.1920, full text and COilliilents. 

(97) Same as (95) p.18. 
(98) Monthly Labor Rev.,11:207-8, Oct.1920. 
( 99) Monthly Labor Rev., 11: 197~.8, Sept .1920. 
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most of the countries have gone farther than the United 

States in the matter of compulsion. (1). 

Five Acts of Congress relating to the adjust-

ment of railroad labor disputes make up the more def in-

i te steps in the history of legislation by the United 

States aimed at the adjustment of trade disputes. They 

are: 1- An Act approved Oct.1,1888; 2- Act of June 1, 

1898, connnonly known as the Erdman Law; 3- the Newlands 

Law, approved July 15, 1913 (later supplemented by 

other acts); 4- Act creating the Department of Labor, 

1913, giving Secretary of Labor power to act as media-

tor and to appoint commissioners of conciliation; 5-

Title III of the Transportation Act of 1920. 

The Act approved Oct.l, 1888 (2) was never called 

into use during the ten years of its existence. The 

Erdman Law of 1898 (3) remained practically a dead 

letter for eight and one half years, since in 1899 the 

first case; to come under this law ended disastrously 

for the progress of the scheme because the railroads 

refused to accept the friendly offices tendered by the 

mediators. The mediation features of the law proved 

(1) See "Industrial Conciliation and Arbitration", 
c. 6, by Douglas Knapp; "Mediation, Investigation, and 
Arbitration'' in Industrial Disputes", by Barnett & McCabe, 

(2) 25 Stat. 501. /1916. 
(3) 30 Stat. 424. 
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the more efficacious. Sixty one cases of mediation 

and arbitration were held under the Erdman Act. An 

Act of March 4, 1911 (4) supplemented the Erdman Law 

by authorizing the _president to designate any member 

of the Interstate Commerce Commission or Court of Com-

merce to exercise the powers conferred and duties im-

posed upon the chairman of the Interstate Commerce 

Commission by the provisions of the Erdman Act. 

This brings ·us to the Newlands Law of July 15, 

1913 (5) which, as supplemented by other acts, is the 

present law on this subject. In the same year, the 

U.S. Department of Labor was created (6). By this Act 

the Secretary of iabor was given power to act as med-

iator and to appoint counnissioners of conciliation in 

labor disputes whenever in his ·judgment the interests 

of industrial peace should require it (7). Hence, 

there are two agencies of the United States government 
... 

to act as mediators: 1- the Secretary of Labor; 2-

the Board of Mediation and Conciliation created by the 

Newlands Law. 

(4) 36 Stat. 1397. 
(5) 38 Stat. 103; Public 6, 63 Cong.1st Sess. 
(6) 37 Stat. 736 ff; Public 426, 62 Cong.3rd Sess. 
(7) 37 Stat. 738. 
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The Nevrlands Law repealed the Erdman Act. The 

scope of the present law includes, on the side of the 

employers, all ·interstate conm10n carriers by railroad°, 

and on the side of the employees, all those engaged in 

train operation or train service. The Board of Media-

tion and Conciliation consists of a commissioner and 

two other officials appointed by the President, by and 

with the advice and consent of the Senate. The Commis-

sioner is appointed for seven years and can be removed 

only for misconduct in office.· There is appointed in 

the same manner an Assistant Commissioner. Boards of 

arbitration consist of three or six persons, as may be 

agreed, selected one third by each party and one third 

by those thus chosen, or, in default of such selection, 

.by the Board of Mediation and Conciliation. The matters 

which are cognizable are controversies as to wages, · 

hours of labor, or conditions of employment which in-

terrupt the ~business of the employer to the serious 

detriment of the public interest. Jurisdiction by the 

board is acquired by the request of either party, or 

the board may proffer services. As to procedure, med-

iation and conciliation are attempted through the board, 

but if this fails, the board then seeks to procure the 

submission of the dispute to a board of arbitration 
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through agreement of the parties. The agreement to arb-

itrate must be in writing, signed and acknowledged by 

represen~atives of both parties, must specify the ques-

tions to be arbitrated, must determine the period of 

beginning hearings and time allowed for making an award 

(vrhich is thirty days unless otherwise agreed), must 
fix the date and length of the term of the operation 

of the award, must provide for the faithful execution 

of the award, must provide for filing the awards and 

papers in the off ice of .the clerk of the district court 

of the United States of local jurisdiction, to be final 

and conclu_sive, unless set aside for error of law ap-

parent on the record, and may provide for a reference 

to the same board or a subcommittee thereof of any dis-

pute as to the meaning or application of any p1")ovision 

of the award. 

The duties and powers of the board of mediation 

and conciliation are to attempt mediation and concilia: 

tion on the request of either party, or voluntarily; 

to seek to procure arbitration where mediation is un-

successful; to appoint the neutral arbitrator or arb-

itrators where the representative arbitrators fail to 

do so; to take acknowledgments of agreements to arbi-

trate; to notify arbitrators of their appointment and 
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fix the rate of their compensation. The duties and powers 

of the boards of arbitration are to administer oaths and 

affirmations, require attendance of witnesses, produc-

tion of books, papers, and contracts; to make rules 

for the conduct of hearings; to employ assistants for 

carrying on its work; and to make awards in accordance 

with the terms of the agreement to arbitrate. 

The award must be restricted to questions speci-

fically submitted to the board, or to matters directly 

bearing thereon. A copy must be furnished to each party, 

and one copy filed with the clerk of the U.S. District 

Court of the locality. A copy of the award and the pap-

ers, proceedings, and testimony in the case must be fur-

nished the Board of Mediation and Conciliation and fil-

ed in its office. 

Exceptions may be entered within ten days of the 

filing of the award "for matter of law apparent upon 

the recordu to the U.S. District Court·. An appeal on 

questions of la:w may be ta.ken from this court to the 

Circuit Court of Appeals having jurisdiction, within 

ten days after its rendition, the decision on this ap-

peal to be final. 

Ten days after an award is filed in the off ice 

of the clerk of the oourt, or ten days after the deci-
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sion on the exceptions or appeals, if such are taken, 

the award shall go into practical operation, if sus-

tained, and judgment shall be entered thereon accord-

ingly. If the exceptions are sustained, the award 

shall be set aside in whole or in part; but the parties 

may agree to a judgment disposing of the matter in dis-

pute, which shall be final. 

The a\vard having thus become a judgment of a 

court, statutory and adequate jurisdiction can be en-

forced by the same methods as in other judgments. Noth-

ing in this act is to be construed as requiring an em-

ployee to render personal service without his consent 

and no legal process may issue to compel such service (~). 

There have been two instances (9) in the history 

of the present law where, mediation having been unsuc-

cessful, the mediators could not induce the parties to 

arbitrate and it was necessary for the Board to invoke 

the assistance of the President. The first of these 

cases was the Brotherhood of Locomotive Engineers and 

Brotherhood of Locomotive Firemen and Enginemen against 

ninety-eight roads in western territory in July 1914. 

(8) This is taken almost verbatim from the di-
gest of the law as given in the Report (note 95 supra) 
of the.U.S. Com'r of Mediation and Cpnciliation, p.19ff. 

( 9 ) Ib id • , p • 21 • 
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It was finally arbitrated. The second one which call-

ed for executive intervention was one involving every 

railroad of the United States engaged in interstate 

com.rnerce and grew out of concerted demands for a basic 

eight-hour day without reduction in wages. The partic-

ipants in the demand were all the employees who were 

members of the Brotherhood of Locomotive Engineers, 

Brotherhood of Locomotive Firemen and Enginemen, Order 

of Railway C0 nductors, and Brotherhood of Railroad 

Trainmen. This was the first time in our history that 

a nation-wide demand was made by the most powerful of 

the labor organizations for a reduction to eight hours 

without decrease in pay. The result was the Adamson 

Law (10). It was hurriedly passed and although it 

unlocked what 1.vas at the time one of the greatest lab-

or controversies, it has now lost its influence and 

occupies no place in the settlement of labor disputes (11). 
During the period from July 15, 1913 to June 

30, 1919, the services of the Board were (12): 

Requested by -
Railroads 

No.cases 

92 

Involving -
RRs Employees 

392 477,667 

(10) Act of Sept.13-15,1916, 39 Stat. 721. 
(11) Upheld in Wilson v. New, 243 U.S. 332 (1917) 
(12) Report_U.S. Com'r (see note 95 supra) p.24. 
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Employees 
Jointly in 
The public in 

74 
27 

2 

85 
50 

2 

23,211 
21,401 

135 
And tendered to -

Total 

RRs and employees 
jointly, without 
requeEt in 16 

148 

57 98,396 

586 620,810 

Disposition was made of these 148 cases as 

follows (13): 

Settled by - - - - -
Mediation alone 70 
Mediation and arb-

itration 21 
Sub-total - - - - - 91 

Parties before med-
iation began 11 
Parties after med-
iation began 8 

Sub-total - - - - - 19 
Congressional action 
(Adamson Law) 1 

Total - - - - -

Mediation suspended or discontinued 3 
No action, because controversy not within 

provisions of Act 11 
Controversy abandoned by employees 2 
Agreement on some points reached in mediation 
and discontinued before final settlement be-
cause roads were taken under Federal control 2 
Removed from jurisdiction of Board before med-
iation began, because roads were taken under 
Federal control 14 
Services of Board declined by -

Railroads 2; employees 1 3 

111 

Total - - - - - - - - - - - - - - - - - 35 
Cases pending 2 

Grand total - - - - - - - - - - - - - - - 148 

(13) Report U.S. Com'r (note 95 supra) p.24. 
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The Clayton Act of 1914 (14) included a pro-

vision restricting restraining orders and injunctions 

in the case of controversies involving terms and con-

ditions of employment to cases where necessary to pre-

vent irreparable injury to property, or to a property 

right of the party making the application, for which 

there is no adequate remedy at law; and such property 

must be described with particularity. Too, it pro-

vides that no restraining order or injunction shall 

prohibit any person or persons from terminating any 

relation of employment or from cessing to perform any 

work or labor, or from recommending, advising, or per-

suading others by peaceful means so to do, nor from 

peacefully assembling or communicating. There is also 

a provision (15) excluding labor unions _not conduct-

ed for profit, 'but for mutual help and for the legi-

timate objects of the union, from the operation of 

the anti-trust laws. 

Title III of the Transportation Act of 1920 

(16) provided that the Mediation and Conciliation 

Act of 1913 was not to apply to transportation sys-

(14) Pub.212, 63 Cong.,2nd Sess; 38 Stat.738; 
Comp.Stat.#1243d. Secondary boycott illegal under 
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Act, Duplex Printing Press v. Deering,(1921), 41 Sup.ct.172. 
(15) Pub .212,63 Cong., 2nd Sess; 38 Stat. 731. · 
(16) Pub.152,66 Cong.,2nd Sess., Feb.28, 1920. 

For full text Act, M0nthly Labor Rev. 10:880-87 (Apr.1920). 
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terns covered by the Act (17). It created plans for 

adjusting labor disputes arising in any express com-

pany, sleeping car company, and any carrier by· rail 

under the Interstate Commerce Act, except a street, 

interurban or suburban electric railway not part of 

a general steam railroad system. There is provision 

for two kinds of boards: (a) Railroad Boards of Labor 

Adjustment; (b) Railroad Labor Board. The Act de-

clares that it is the (18) "duty of all carriers and 

their officers, employees, and agents to exert every 

reasonable effort and to adopt every available means 

to avoid the interruption to operation of any carrier 

growing out of any dispute between carrier and em-

ployees or sub-officials thereof." There is no pen-

alty here and whether the injunction will be employed 

by the courts to enforce this duty is one for future 

determination. There is no provision for a compulsory 

delay in striking pending investigation of a dispute. 

If a dispute a~ises, it is to be settled if possible 

in conference between representatives of both sides. 

Grievances which cannot be settled in this way go be-

fore the railroad boards of labor adjustment, which 

(17) Ibid., #316. 
(18) Ibid., #301. 
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are established by agreement between any road or group 

of roads and the employees. These railroad beards of 

labor adjustment created by agreement between the parties 

may take jurisdiction of any dispute upon the applica-

tion of the chief executive of any carrier or organi-

zation of employees, or upon a written petition of not 

less than one hundred unorganized employees, or upon 

motion of the adjustment board itself, or upon request 

of the Railroad Labor Board (19). 

The Railroad Labor Board is the final tribunal 

for the settlement of railroad labor disputes and is 

the principal agency. It is composed (20) of nine 

members: three representing the employees and sub-

officials, three representing the carriers, and three 

representing the public. All are appointed by the 

President with the advice and consent of the Senate, 

the first two groups from not less than six nominees 

by each group. If either group fails to propose a 

list, the President appoints directly, as he does for 

· the third group. Their terms are five years. Dis-

putes may come ·before the Railroad Labor Board either 

upon failure of the adjustment board, or directly. 

(19) Ibid., #303. 
(20) Ibid., #304-6. 
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It hears cases on appeal from the adjustment boards 

or not within the jurisdiction of the labor adjustment 

boards. The labor board obtains jurisdiction (21) 

upon its own motion or by petition the same as in 

the case of the labor adjustment boards. The board 

may suspend the operation of any decision between the 

carrier and its employees if there is involved any 

increase in wages or salaries such as to necessitate 

a substantial re-adjustment of rates. A decision of 

the labor board requires the assent of five of the nine 

members and in cases affecting wages or salaries, at 

least one of the representatives of the public must 

concur. The board in making decisions affecting sal-

aries and wages is directed to take into consideration 

ce~tain relevant circumstances (22) such as: scale of 

wages in other industries, cost of living, hazards of 

employment, training and skill required, degree of 

responsibility, character and regularity of the em-

ployment, and inequalities resulting from previous 

adjustments. 

The Railroad Labor Board has powers to compel 

(21) Ibid., #307. 
(22) Ibid., #307. 
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the attendance of witnesses; production of books, and 

documents (23). There is no penalty for vimlation of 

decisions of the labor board, but the board has auth-

ority to publish the facts. Failure to obey a sub-

poena or to give evidence results in invoking the 

services of the U.S. District Court and failure to 

obey an order is, of course, contempt. The board or 

agent of the board has the right to investigate (24) 

or copy any book, account, record, or correspondence 

relating to any matter which the board is authorized 

to consider and investigate. Any person refusing, is 

liable to a penalty of five hundred dollars for each 

offense and each day is a separate offense. This is 

recoverable in a civil suit in the name of the United 

States. The labor board becomes the continual invest-

igational agency (25) respecting the relation between 

carrier and employees, particularly as to the question 

of wages, hours of work, conditions of employment and 

privileges, rights, and duties of the carriers and 

employees. It is authorized to gather, classify, and 

publish such information and is required ' to publish 

annually its administration, decisions, and regulations 

(23) Ibid., #310. 
(24) Ibid., #311. 
(25) Ibid., 1fo308. 
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as well as those of the Interstate Coil1~erce Commis-

sion affecting industrial relations. 

Note: It is noted that the only compulsory 
feature of the powers of the Railroad Labor Board 
is that of compulsory investigation. #311, above. 

GROUP III 

The characteristic feature of the third group 

is the substitution of the word ncompulsory" for the 

word "voluntary". It includes the two states which 

have the highest forms of machinery: Colorado and 

Kansas. Since they form interesting comparisons, 

Canada is discussed in connection with Colorado and 

Australasia with Kansas. 

CANADA and COLORADO 

CANADA 

A very brief discussion of the Canadian Industr-

ial Disputes Act of 1907 (26) cannot be inap-propriate 

in view of the fact that one of our states, Colorado 

has adopted certain of its features. In fact Colorado 

is the only state following that part of the Canadian 

Act forbidding strikes or lockouts in certain industries 

(26) 6 & 7 Edward VII, c. 20 (Dom.). 
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prior to or pending investigation (27). 

The Canadian Industrial Disputes Act (28) has 

its genesis in a coal mine strike. The year before 

the passage of the Act there had been a prolonged 

strike in the Alberta coal mines which threatened 

a coal famine. VJhen a strike is threatened in any 

one of the industries necessary to life or essential 

to public welfare, the parties, if unable to adjust 

their difference, MUST refer it to a board for settle-

ment before a strike or lockout. If they are going 

to strike or lockout, they must serve a notice on the 

government that unless a board is appointed a strike 

will take place. The notice must say that all pos-

sible means of adjustment have been exhausted and pray 

the government to appoint a board of investigation. 

The notice must also contain a statement of differences. 

(27) Commons and Andrews, irPrinciples of Labor 
Legislation 11 ,1920, p.138; 11 The Kansas Court of Industr-
ial Relations, :with its Background", b:y William R. Vance, 
Yale La11v Journal, 30: 456-77 (Mar .1921); "Adjustment 
of Labor Disputes in Kansas and Colorado", Monthly 
Labor Rev. 10:214-17 (Mar.1920), by U.S. Dep't Labor. 

(28) From an article by a former Canadian Min-
ister of Labor and author of the act, Vi/m.L.McKenzie, 
"The Canadian Industrial Dis~putes Act of 1907", World's 
Work, 26:438-44; also see an article on Legislation in 
Canada, 1920, 5 Ivlinn. Law Rev. 83; Corrnnons and An-
drews, "Principles of Labor Legislation", 1920, pp.171-2. 
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When a notice is served, the 1linister of Labor 

calls on each party to name a member of the board. 

These two choose a third member or if they are unable 

to agree, then the Minister appoints the third mem-

ber. The board has all the powers of a court of record. 

It may compel the production of documents, subpoena 

witnesses, and require evidence to be given under oath; 

but its duty is primarily that of a conciliation 

board and board of inquiry and only secondarily that 

of a court. The board reports to the government. If 

there is no settlement, the facts are published for 

public consumption. Here the function of the govern-

ment ends and the parties may proceed to a strike or 

lockout. It is also unlawful to change the terms of 

employment in the industries enumerated above without 

thirty days' notice. Thus the outstanding features 

of the Canadian Act are: 1- compulsory investigation; 

2- prohibition of strikes and lockouts prior to or 

during reference of a dispute to arbitration; 3- il-

legality of change of terms of employment without 

thirty days' notice. 

The law seems to be a success and it is said 

that labor leaders endorse it. Its success seems to 

be due largely to fear of publicity although they 
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have had many illegal strikes and a few prosecutions. 

An illegal strike or lockout is action taken before 

reporting to a board, or before investigation by a 

legally constituted board. 

As in the Canadian Act, the law in Colorado 

gives to the Industrial Commission powers of com-

pulsorJr investigation and to deliver an award which 

is not mandatory. Also, as in the Canadis.n Act, change 

of terms of employment, strikes, and lockouts are 

prohibited until thirty days' notice. Failure to 

give notice renders the parties, as in Canada, liable 

to prosecution and fine. The Colorado law goes farther 

in that it is not limited to public utilities and mines, 

but covers all employees except those in domestic ser-

vice, agriculture, and establishments employing less 

than four employees. 

Note: The above paragraph will serve to notify 
the reader of those more interesting comparisons which 
are apparent as he reads the discussion of Colorado. 
Other comparisqns may possibly appear. 

COLORADO 

" The nearest approach to the Kansas statute 
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is an Act of the state of Colorado enacted in 1915, •.. ". (29). 

(29) ttconciliation and Arbitration - Adjustment 
of Industrial Disputes in Kansas and Colorado", U.S. 
Dep't of Labor, Bureau of Labor Statistics, Monthly 
Labor Review, Vol .10: 214-217. (Mar .1920). 
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By an Act of April 1915 (30), Colorado created an Indus-

t.rial Comrriission consisting of three members who are 

appointed by the governor by and with the consent of 

the senate and serve for six years with overlapping 

terms. Not more than two of the Commissioners may be 

members of the same political party. Not more than 

one of the members·of the Commission may be a person 

who, on account of his previous vocation, employment, 

or affiliations, can be classed as a representative 

of employers, and not more than one who, under the 

same description, could be classed as a· representa-

tive of employees. The Act does not apply (31) to 

employers of private domestic servants or farm and 

ranch labor, nor to employers who employ less than 

four employees regularly in the same business, or in 

. or a bout the same place of employment. The Commission 

has power, with the approval· ·of the State Audi ting 

Board to employ such ·assistants as are necessary, and 

all assistants, except experts and actuaries, must 

have been for two years previous to such e~ployment 

or appointment, bona fide residents of the state of 

(30) Laws 1915, c. 180, p.562. 
(31) Ibid., Sec. 4-(c)-III. 
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Colorado. 

In addition to its administration of the work-

men's compensation act and its power to investigate 

and supervise the enforcement of the other labor laws 

of the state, this Industrial Conunission has powers 

respecting conciliation, arbitration, and investiga-

tion of labor disputes (32). "The Commission shall 

do all in its power to promote the voluntary arbitra-

tion, mediation and conciliation of disputes between 

employers and employees, and to avoid the necessity 

of resorting to strikes, lockouts, boycotts, black-

lists, discriminations and legal proceedings in matters 

of employment." The Commission may appoint temporary 

board~ of arbitration and provide for expenses and 

compensation and make rules for the procedure of such 

boards. Any investigation, inquiry or hearing may be 

undertaken or held by any comnissioner, deputy, agent, 

or board of arbitration and for the purpose of such 

investigations,' the Commission or any arbitration 

board has the powers of summoning before it and en-
forcing the attendance of witnesses, of requiring wit-
nesses to give evidence on oath, and to produce books, 

(32) Ibid., #27-33 inclusive. 
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papers or other documents. The Conmdssion is not 

bound by strict rules of legal evidence, but may "ac-

cept, admit and call for such evidence as in equity 

and good conscience it thinks fit, ·whether strictly 

legal evidence or not". · (33). Employers and employ-

ees must give at least thir~y days' notice of an in-

tended change affecting conditions of employment with 

respect to wages or hours. Pending the investigation 

of any dispute by the Commission or arbitration boa.rd 

the parties cannot alter wages or hours or declare a 

strike or lockout. However, to use this provision 

or any other provision of the Act for 11 unjustly main-

taining a given condition of affairs through delay" 

is a misdemeanor punishable by a fine of not more than 

one hundred dollars. It is unlawful for any e·mploye1., 

to declare a lockout or for any employee to strike, on 

account of any dispute, prior to or pending an investi-

gation or arbitration of any dispute. An employer 

violating this provision is guilty of a misdemeanor 

and subject to a fine of $100-1000 a day for each or 

part of a day that such lockout exists and an employee 

violating the same provision by striking likewise com-

mits a misdemeanor and is subject to a fine of $10-50 

( 33 ) Ibid • , #28 . 
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for each day or part of a day he 'is on strike. Any 

person who "incites, encourages, or aids" any per-

son to violate the provisions of the Act is guilty 

of a misdemeanor punishable by a fine of $50-1000, 

or by imprisonment in the county jail for not more 

than six months, or both fine and imprisonment. 

Any findings, determinations, or decision of 

the Commission or of any board of arbitration are not 

binding unless the parties have agreed in writing 

prior to or during the investigation to be bound, or 

unless the parties agree to be bound by such action 

after the same has been known to them. Any employer 

or employee or any other person who violates any 

lawful order of the Commission is punished by a fine 

of not less than one hundred dollars for each such 

offense, every day during which there is failure to 

comply with the order constituting a separate and 

distinct offense. Any person affected by any finding, 

order or award 'of the Cormnission may petition for a 

hearing on the reasonableness of such action. Any 

person in interest being dissatisfied with such final 

hearing may commence an action in the district court 

against the Corrnnission as defendant. All such actions 

have precedence over any civil cause. The couPt may 



(Gr~III-Colo.) 

confirm or set aside such order upon certain specified 

grounds. From this review by the district court, the 

Commission or any party aggrieved may have the ques-

tions of law only reviewed by the Supreme Court by 

writ of error. In such a case, the cause is advanced 

upon the calendar of the Supreme.Court and a final 

decision rendered within sixty days from the date of 

the issuance of the writ. 

If any person fails to comply with an order of 

the Commission or to obey a subpoena, the Commission 

may apply to the District Court upon proof by affidavit 

for an order directing such person to show cause why 

he should not be committed to jail (34). All orders 

are valid and in force and prima facie reasonable un-

til found otherwise {35). 

From December 1, 1918 to December 1, 1919, 79 

cases were reported }o the Commission. Demands were 

granted in 27 cases, 17 were settled by mutual agree-

ment or compronlise, and 11 cases were settled by the 

Commission awards.or arbitrated through the Commis-

sion (36). 

(34) Laws 1919, c. 210, #36. 
( 35 ) Ibid • , #38 • 
(36) Third Report of Industrial Commission, 

p. 105. 
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AUSTRALASIA (3?) 

In New Zealand a scheme is employed whereby 

for unregistered unions the strike without due notice 

is not prohibited, but for .registered unions all· 

strikes are prohibited. It is thus illegal for some 

unions to strike a.nd not illegal for others to do so. 
11 Unlike New Zealand, there can be no legal 

strike in Australia outside of Tasmania and Victoria, 

since the compulsory arbitration laws have 'blanket .' 

provisions against strikes and lockouts." (38). In 

each of the six Australian states - Victoria, Queens-

land, South Australia., Tasmania, Western Australia, 

and New South Wales - there is some kind of a wages 

board or arbitration court. But the main object of 

most of these is to prevent under-payment. The ad-

ministration of the laws is weak and there still are 

many state-wide strikes. 

But for our purpose, the federal law of Aus-

tralia is more important since perhaps it is better 

developed and has acquired more permanency than the 

(37) Commons and Andrews, "Prin.Labor Leg.", 
1920, pp.153-168; als6 a series of three articles by 
Henry Bourne Higgins, of the High Court of Australia, 
"A New Province for Law and Order 11

, Harvard Law Rev., 
29: 13-29 (1915), 32: 189ff (1918), 34: 105ff (1920). 

(38) Commons and Andrews, supra., 1920, p.166. 
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laws of the states of Australia. The Australian fed-

eral constitution of 1900 gave the Federal Parliament 

power to make laws with ·respect to "conciliation and 

arbitration for the prevention and settlement of in-

dustrial disputes extending beyond the limits of any 

one State" (39). In pursuance to this power, an Act 

of D6 c.15, 1904 provided for a court of conciliation 

and arbitration. The arbitration feature is compul-

sory in the sense that an award, if made, binds the 

parties. A strike or lockout is an offense if the 

dispute extends beyond the limits of one state. The 

court consists of a President and a deputy-President -

both justices of the High Court of Australia (40). 

The court has gradually adopted about thirty three 

principles to be taken as established in the settle-

ment of a minimum wage. The system is based on union-

ism. No party can file a complaint for the settlement 

of a dispute except an "organization" - i.e. a union 

of employers and employees. One of the chief objects 

of the Act, as is stated in the Act itself (41), is 

(39) Sec.51, XJJ0J. 
(40) Higgins, author of above cited articles, 

has been President of the Court since 1907. 
{41) Sec. 2. 
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to "facilitate and encourage the organization of repre-

sentative bodies of employers and employees and the 

submission of industrial disputes to the court by organ-

izations u. The court, however, can use its discretion 

and intervene although not invoked by a union. The 

court has power to withhold an award if it appears 

that the employees will not abide unless satisfactory, 

for the court will not proceed under restraint. In 

1910 Parliament gave the President power, when a dis-

pute exists or is threatened, to summon any person 

to attend a conference in his presence. The attend-

ance is compulsory, enforcible by penalty. 

Compulsion may be applied at either of two points: 

to submit to arbitration before the strike, and to com-

pel to obey an award. There are both kinds of com-

pulsion in Australia and there seems to be no serious 

objection. The fact that the court has power often 

impels the parties to find a solution (42). The court 

cannot enforce its.decisions but this is done through 

the police magistrates. 

(42) President Higgins, also of the High Court, 
says tha.t there is no danger of a nservile staten, for 
the worker is not compelled to work any more than 
the employer is compelled to give work. 
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Justice Higgins points out that there still 

are many defects in the court, but that one of the 

most serious is due to a constitutional limitation 

which confines the action of the court to inter-state 

disputes. There still are many strikes and lockouts 

which are intra-state, but over these the federal 

court has no jurisdiction. The President of the 

Court states that the federal constitution will have 

to be amended if the best results are to be obtained 

due to this fact that at present intra-state.labor 

difficulties are handled by each state. 

That Australia is satisfied with this court 

is evidenced by the fact that the government is in 

control of the Labor Party and there seems to be no 

move to abolish or weaken it. From the establish-

ment of the court in 1904 to May 1919, there were 

_only three strikes within the jurisdiction of the 

federal court that were: accompanied by a strike gen-

eral or partial. This is evidence of the efficiency 

of the court of Australia and it must be borne in 

mind constantly that the great majority of strikes and 

lockouts occurring there are intra-Gtate, handled by 

the weaker and less efficient state boards, and with-

out the jurisdiction of the federal court. 
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KA.NSAS 

During the closing months of 1919, Kansas 

found itself nearing a serious coal famine because 

the miners had gone on a strike for shorter hours 

and higher pay. As soon as the war-time regulations 

were withdrawn the operators raised the price of coal, 

and the miners proceeded upon the theory that if the 

war was over for the operators it was over for the 

miners. Consequently, they demanded their share in 

the increased returns from the coal, but were refused. 

Offers were ms.de to them that they should return to 

work .pending an investigation and that any adjustment 

which should be made should be retroactive. While 

some of the individual miners were willing, the union 

officials who held perfect control of the situation 

refused to allow any coal to be mined. Judge Anderson, 

from a federal bench in Indiana, insisted that techni-

cally the war was not over and ordered the arrest of 

the miners' ·officials unless these officials should 

recall the strike orders. They went through the form 

of yielding, but the strike did not stop. In the 

meantime, the situation vra.s growing critical. Schools 

were closing, .earlier closing hours for business houses 

were made, some cities went without lights, and there 
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was suffering in homes and hospitals. The state of 

Kansas now determined to mine its own coal and an-

nounced such an intention by taking over all the mine 

properties under an order of the supreme court. A 

call was issued for volunteers and the response was 

ready. The National Guardsmen were sent to preserve 

order. These inexperienced men set to work with a 

will to mine coal and continued until the miners re-

turned. 

The people of Kansas were in a frame of mind 

to endorse some plan which would prevent the recur-

rence of this industrial warfare. In January a spec-

ial session of the state legislature was called to 

enact industrial legislation. Labor leaders, repre-

sentatives of employers, and the general public were 

given opportunity to be heard. The result was the . 

creation of the Court of Industrial Relations (43). 

The tribunal is composed of three judges appointed 

by the governor, by and with the consent of the senate, 

(43) Spec. Sess. Laws 1920, c. 29. Section 2 
of this Act discontinued the Public Utilities Com-
mission and gave the Court of Industrial Relations 
all of its jurisdiction. But the state legislature, 
1921, by Senate Bill No. 218, repealed that section, 
and re-established the Public Utilities Corrunission 
by Senate Hill No. 217. 
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and who hold office for three years with overlapping 

terms. Certain employments, industries, and public 

utilities are declared to be affected with a public 

interest and therefore subject to the supervision of 

the state. They are: 

1- the manufacture or preparation of food pro-
ducts in any stage of the process from their natural 
state to a condition to be used as food for human 
beings; 

2- the manufacture of clothing and all manner 
of wearing apparel in common use by the people in any 
stage of the process from natural state to a condi-
tion to be used as such clothing and wearing apparel; 

3- the mining or production of any substance or 
material in cormnon use as fuel either for domestic, 
manufacturing, or transportation purposes; 

4- the transportation of all food products and 
articles or substances entering into wearing apparel 
or fuel; 

5- all public utilities and co!Th~on carriers as 
defined by the general statutes of Kansas. 

The court is required to keep a record of all · 

its proceedings which are a public record. The court 

has pmver to adopt all reasonable rules and regulations 

to govern its proceedings, the service of process, to 

administer oaths, and to regulate the mode and ma.nner 

of all its investigations, except that in taking of 

testimony, the rules of evidence as recognized by the 

supreme court of the State of Kansas apply. 
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It is expressly provided (44) that 

n no person, 
firm, corporation, or association of persons shall in 
any manner or to any extent wilfully hinder, delay, 
limit or suspend such continuous and efficient oper-
ation for the purpose of evading the purpose and in-
tent of the provisions of this act; nor shall any 
person, firm, corporation, or association or persons 
do any act or neglect or refuse to perform any duty 
herein enjoined with the intent to hinder, delay, 
limit, or suspend such continuous and efficient oper-
t . rr a ion •••• 

In case of a serious controversy in any of the 

industries covered by the Act, the Court is authoriz-

ed on its own motion, or complaint of any ten tax-pay-

ing citizens in the locality, or upon complaint of 

either party to such controversy, or upon complaint 

of the attorney-general to summon the parties before 

it and to investigate the conditions of the industry. 

Afte1., the conclusion of any such hear1ng and investi-

gation, the findings of the court must state "specif-

ically the terms and conditions upon which said in-

dustry ••• should be thereafter conducted. n . . . . The 

court is empowered to order such changes as are neces-

sary to be made in and about the conduct of such indus-

try, employment, utility, or common carrier, in the 

matter of living conditions, hours of labor, rules and 

practices, and a reasonable minimum wage or st.andard 

of wages. Such changes must be such as are reasonable 

(44) Spec. Sess. Laws 1920, c.29, #6. 
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and will enable such industries to produce and transport 

their products or continue their operations. 

The court is empowered to take proper proceedings 

in any court of competent jurisdiction to compel obedi-

ence to summons and subpoenas, and may bring suit. in 

the supreme court to compel obedience to its orders. 

On the other hand, either party, if aggrieved at any 

order, may bring proceedings in the supreme court to 

compel the court of industrial relations to issue a 

reasonable order. The right of collective bargaining 

is expressly recognized. It is unlawful for any person, 

firm, or corporation to discharge any employee or to 

discriminate in any way against any employee for bring-

ing controversies to the attention of the court, or for 

testifying before it, and, on the other hand, it is un-

lawful to take any action against an employer by strike, 

picket, or boJrcot t because of his invoking the juris-

diction of the court or because of his taking any act-

tion under an order of the court. But it is expressly 

stated that the right of workmen to quit their employ-

ment individually is not restricted. Any person wil-

fully violating the provisions of the act, is guilty 

of misdemeanor and upon conviction in a court of com-

petent jurisdiction is punished by a fine of not to 
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· exceed $1,000, or by imprisonment in the county jail for 

a period of not to exceed one year, or by both such fine 

and imprisonment. Any officer, however, of a corporation 

or of a labor union or association of persons in any of 

the industries or employments coming under the act, who 

wilfully uses his power to compel or intentionally in-

fluence the violation of the provisions of the act is 

guilty of a felony and upon conviction in any court of 

competent jurisdiction is punished by a fine not to 

exceed $5,000, or by imprisonment in the state peniten-

tiary at hard labor for a term not to exceed two years, 

or by both such fine and imprisonment. 

In case of the suspension, limitation, or cessa-

tion of the operation in any industry covered by the 

act, the court may take it over and operate it during 

the emergency. In the case of controversy arising be-

tween an employer and wor1anen in ~n industry to which 

the act does not apply, they may voluntarily submit 

their differences to the court, with its consent. The 

justices of the court are empowered to make such in-

vestigations and inquiries within the state and else-

where as may be necessary or profitable for the pur-

pose of familiarizing themselves with industrial prob-

lems. 
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It is expressly provided that if any section 

or provision of the act be found invalid by any court, 

that the act as a whole shall not be declared invalid 

by reason of the fact that one or more sections or 

provisions may be found invalid. 

The Kansas Court of Industrial Relations has 

been called the "Court of the Penniless :W.anu. If he 

is engaged in one of the industries named in the act, 

the poorest man may bring his complaint before the 

court. It then becomes a state matter and the state· 

-provides him with a lawyer to prepare his case, with 

expert accountants and engineers, and with trained 

examiners, who will investigate his case and prepare 

his evidence for him, and with everything he needs 

in the way of expert advice and assistance - all with-

out cost to him. If he is dissatisfied with the order 

of the court, the present Chairman of the Court states 

that likewise without cost, they will assist him in 

carrying his case through the supreme court. The act 

requires this Court of Industrial Relations to inves-

tigate his living and working conditions, and so even 

his wife and children, "if they desire to do so, can 

come into this court with the same complaint and 

receive the same treatment." . The law also expressly 
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declares that the workers shall receive a fair wage. The 

court, in the case of "Kansas v. The Topeka Edison Com-

pany" (45) adopts as a fair wage the statement of the 

Congress of the United States in the recent railroad 

legislation (46), which is: 

u In determining the justness and reasonable-
ness of such wages and salaries or working conditions 
the Board shall, so far as applicable, take into 
consideration among other relevant circumstances: 

1- The scale of wages paid for similar kinds 
of work in other industries; 

living; 
2- The relation between wages and the cost of 

3- The hazards of the employment; 
4- The training and skill required; 
5- The degree of responsibility; 
6- The character and regularity of the employ-

ment; and 
7- Inequalities of increases in wages or of 

treatment, the result of previous wage orders or ad-
justments. tr 

The court also adds another: 
8- The skill, industry, and fidelity of the 

individual employee. 

Up to YJa3r 11, 1921, twenty-eight decisions 

have been made in the Court of Industrial Relations. 

Of these cases~ tw~nty-three were filed by labor, two 

by capital, and three were original investigations. 

There have been no appeals from any of these decisions. 

(45) Docket No. 3254 1-2, March 29, 1920. In 
the same case, uliving wage" is defined. 

(46) See note (16) above. 
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Some idea of the nature of these decisions can best 

be obtained by reviewing briefly some of the more 

important ones. In the Topeka Edison Company case, 

involving a wage controversy, the court ordered an 

increase of 7~ cents per hour on the basis of eight 

hours per day, allowing time and a half for overtime 

and double time for Sunday (47). The members of the 

Amalgamated Association of Street and Electric Rail-

way Employees of America brought a case involving ·wages 

against the Joplin & Pittsburg Railway Company (48). 

The court allowed an increase in pay which was obeyed 

by the r .ailway company, and the increases were satis-

factory to the employees. In a case brought by the 

International Brotherhood of Stationary Firemen and 

Oilers against the various railroads of the state, the 

court increased the minimum wage from 35 cents to 45 

cents per hour and the maximum from 42 cents to 55 

cents per hour (49). After the decision in April, 

1920 (50), the Amalgamated Association of Street and 

Electric Railway Employees of America brought action 

( 47) Docket No. 3254 1-2, 1k1.rch 29, 1920. 
(4
4
8
9

) Docket No. 3283, April 23, 1920. 
( ) Docket No. 3293, June 15, 1920. 
(50) Same as (48). 
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a second time against the Joplin & Pittsburg Railway 

Company for an increase in wages and other adjustmants 

(51). The court refused the complainants a second 

advance in wages, since it was the opinion of the 
court that they were already receiving, under orders 

of the court, a fair wage in the sense of the Kansas 

industrial law. Upon an original investigation by 

the court under the provisions of the act, citations 

were issued and served upon several milling companies 

concerning the continuity of production in the flour-
mi1ling i-ndustry at Topeka and other points in the 

State of Kansas (52). Under the provisions of the 

act, it was noticed that the individual employee could 

quit vrnrk as he m..ay choose, "while the right of capital 

to close down and cease operations is regulated by 

the law in the interests of the public welfare." The 

court held that the mills had not limited production 

for the purpose of affecting the price and that · the 

operation was being conducted with reasonable contin-

uity. In the application of the Fort Scott Sorghum-

Syrup Company, a corporation, for an order modifying 

(51) Docket No. 3653, December 9, 1920. 
(52) Docket No. 3803, Dedember 20, 1920. 
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the terms and conditions of contract between the com-

pany ana certain of its employees (53), the court 

held that the insistence on the part of the Internation-
al Brotherhood of Firemen and Oilers prohibiting an 
engineer from performing also the duties of fireman 

in a small plant out of season, was unreasonable 

under the circumstances of this particular case and 
an economic waste. The court therefore ordered a 

modification of the terms of the CQntract, since such 
a provision seemingly had been an oversight by both 

parties. 

A decision of the Supreme Court of Kansas on 

July 19, 1920 (54) held the defendants guilty of 

contempt for failure to obey an order of the District 
Court requiring them to appear as witnesses before 

the Court of Industrial Relations. The defendants 

attacked the constitutionality of the act on several 

grounds, but the court held f.or the Act in each in-

stance. Another decision by the Supreme Court render-

ed May 7, 1921 (55) held that the title of the act 

is sufficiently comprehensive to include the penalties 

provided for in the act. In the case of State v. Howat 

(53) Docket No. 3885, Feb. 11, 1921. 
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Justice 1Eason said that the act apparently \vas framed 

to avoid the features of the Court of Visitation Act 

of 1898 (56) which was declared unconstitutional (57) 

because it commingled legislative, judicial, and ad-

ministrative functions (58). 
The scope of the act creating the Kansas Court 

of Industrial Relations has been grossly exaggerated 

and it can be best understood by a careful reading 

of the act itself. Some of the more common misunder-

standings have been pointed out above, but to emphasize 

them again, it is noted that collective bargaining is 

expressly recognized, that the right to quit indivi-

dually is not prohibited, but that strikes, boycotts, 

and picketing in the named industries are prohibited 

because in the first place, it is alleged that the 

laborer is given a better remedy, and in the second 

place, t~e public has a direct interest in such econ-

omic waste. The law merely extends common law prin-

ciples to certain named industries in which the public 

(56) Laws 1898, c. 28; Gen.Stat. 1899, #5779-5820. 
(57) State of Kansas ex rel v. Johnson, 61 Kan. 

803; 60 Pac. 1068. 
(58) The authors of the Act of 1920 were careful 

not to commingle these functions, since they gave the 
industrial court inquisitorial power, but left the en-
forcement of attendance of witnesses, etc. to the dis-
trict court, and the enforcement of its decisions to 
the supreme court. 
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unquestionably has an interest. In creating this act, 

the legislature has attempted to do two new things 

only (59): 

"1- It has impressed with a public interest the 
manufacture of food and clothing, and the production 
of fuel. 

2- It has decl~red labor, as well as capital 
invested and engaged in these essential industries, 
to be impressed with a public interest, and to owe 
a public duty.tr 

The prime purpose of the law is the protection of the 

public. 

Properly speaking,_ this Court of Industrial 

Relations is not a court, but an administrative body 

exercising certain police powers. It has inquisitor-

ial powers and can act ex propria vigore, but cannot 

enforce its decisions without the aid of the supreme 

court, for a reason pointed out above. It has judi-

cial attributes, but not judicial powers. It can do 

anything any other court does, except enforce its 

decisions, and can do some things other courts can 

not do. It approaches a Master in Chancery. 

However, the court is not one of arbitration, 

but proceeds upon the principles of adjudication. 

(59) nJustice and Industrial Relations 11
, Address 

before the International Convention of Rotary Clubs, 
Atlantic City, N.J., June 22, 1920 by Wm.L. Huggins, 
Chairman of the Court. 
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Herein it is essentially different from the labor courts 

of Australasia. Arbitration is always a compromise 

tending to favor the stronger party. The Kansas court 

is composed of ~hree judges who, in theory (60), favor 

neither side and have the interests of the public to 

protect. The Kansas court "has in most respects more 

sweeping powers and broader jurisdiction than the 

Australian court. It takes cognizance of every kind 

of industrial dispute without reference to unioniza-

tion, provided it arises in one of the industries de-

clared to be affected vrith the public interest." (61). 

The Kansas court is also different from the Australian 

court in that the Kansas court has an indirect method 

of enforcing its subpoenas and decisions. 

It is apparent that Kansas has the highest kno-vm 

form of machinery for protecting the public and settling 

industrial disputes (62). However, the Kansas plan, 

(60) This is no attack upon the present person-
nel of the court, but whether the plan becomes a per-
manent one will be determined in the future largely 
by this factor. . 

(61) "The Kansas Court of Industrial Relations, 
with its Background", by Wm.R.Vance, Yale Law Journal, 
30: 456-477, no.5, Wnrch 1921. 

(62) "Conciliation and Arbitration - Adjust-
ment of Industrial Disputes in Kansas and Colorado", 
U.S. Dep't of Labor, Bureau of Labor Statistics, 
Monthly Labor Review, Vol. 10: 214-217, no.3, Mar. 1920. 
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although it has operated successfully for over a year, 
is almost untried and it is not claimed that it is 
as yet a success, for that remains for the future to 
determine. u The Kansas experiment is not yet a 

demonstre.tion, and the Kansas plan must encounter 
many difficulties that lie deep in the very nature 
of a democracy not to mention those incident to our 

scheme of constitutional law, but it is fundamentally 
right and will prevail. rr ( 63) • 

(63) " The Kansas Court of Industrial Relations, 
with its Background rr, by Wm. R. Vance, Yale Law Jour-
nal, vol. 30, p.477, 10.a.rch 1921. 
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CONCLUSION 

The settlement of individual disputes is effec-

tively accomplished through the courts established 

for their adjustment, but the settlement of industrial 

and labor disputes is still in a very primitive stage. 

The relations between capital and labor are almost as 

estranged as those between individuals centuries ago. 

In the writings of Tacitus, we find that every man was 

bound to take up the friendships and enmities of his 

kinsmen (64). At the end of the Anglo-Saxon period, 

if the kindred of the accused were unable by composi-

tion to swear him free or to pay the wergeld, the feud 

went on until a number of the nearest kindred, head 

for head, were killed subject to certain rulings of 

comparative worth, such as " six ceorls must die for 

one thegn n ( 65) • By the time of the Norman rulers, 

the public administration of justice had supplanted 

self-help and physical force and today the extra.-

judicial has developed into judicial dist~ess (66). 

On the other hand, generally speaking, little has been 

done toward the adjustment of labor disputes and cap-

( 64), ( 65), ( 66) "Evolution of Le?ral Remedies 
as a Substitute for Violence and Strikes', by H.W. 
Ballantine, Annals of the American Academy of Poli-
tical Science, Vol. 69, p.140 ff. 
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ital and labor are still largely left to settle their 

controversies by the primitive methods of self-help. 

It is true that the problem has presented itself 

within the last fifty years as an accompaniment of 

large-scale production, but this sudden development 

and vital interest to the public coupled with the fact 

that the conditions creating the problem have come to 

stay, is all the more argument for creating within 

the next few years some workable plan embodying a " civ-

ilized appeal to reason, instead of a barbarous re -

course to arms". Government is established to pro-

vide peaceable means for the adjustment of disputes, 

but as long as it shirks its duty in respect to trade 

disputes, we can expect nothing else but these trials 

by battle for " the preservation of existence is the . 

deepest instinct of every creature" (67). Just as in 

other fields, here also it should be true that rr ubi 

jus, ibi remedium rr. 

Disputes between capital and labor do not con-

tinue because either the laborers or the public have 

to be convinced of the cost of strikes (68), but be-

cause society has not fulfilled its obligation. ·we 

(67) Same as (66). 
(68) "Cost of Strikesu, Monthly Labor Rev. 11: 

189-197, Sept. 1920. 
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cannot take away from labor the right to strike until 

we have provided a better remedy. Annoyance, incon-

venience, and injury to the public is not the only 

reason for something approaching adjudication in these 

cases. Justice should be done to the participants 

and this can be accomplished by a careful study of the 

economic, human, and social questions involved. And 

labor will be aided only by legislation, either (a) 

extending the jurisdiction of the courts of general 

jurisdiction, or (b) by creating new industrial ad-

judicative tribunals to effect speedy and adequate 

remedy for both individual and collective industrial 

wrongs. The first probably would be practically im-

possible, because it would require too radical a de-

parture from the scheme upon which they are based in 

order to include powers sufficiently elastic to cope 

with the many collateral social and economic issues. 

The second scheme seems the more-- plausible and here 

adjudication is stressed for the reason that arbitra-

tion cannot claim success. Some plan for the settle-

ment of these collective disputes which approaches 

the peaceful adjudication in individual disputes cer-

tainly is forthcoming. Walter Lippmann, in speaking 

of the dispute between managers and employees, says: 
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11 The reactionaries say it will be ended now by for-
bidding strikes. Mr. Gompers says it will never be 
ended. The statesmanship of labor would consist .in 
saying that it will be ended on certain conditions. 
The formulation of those conditions is not an easy 
task but it is an inevitable one." (69) 

Just as notwithstanding the present criminal 

codes, there are crimes, so even new industrial laws 

perhaps can never give a guarantee against occasional 

disturbances, but if these laws are to be such as to 

deserve a place in our judicial sustem, they must re-

duce. trade disputes to a miniITIUln. The whole problem 

is very well put by Prof. James H. Brewster: 
11 Of course 

it is as vain to hope for the total disappearance of 
strikes and. lockouts as it is to hope for the total 
disappearance of less public frays. People still quar-
rel with violence over matters which might be deter-
mined in the courts, but the fighting method of set-
tling private disputes is generally effectively pre-
vented by society, which furnishes courts for their 
adjustment, while the hostile method of settling these 
larger disputes is permitted because, when the parties 
have got beyond the conferring stage, or have never 
reached it, no other way is provided for their settle-
ment." . ( 70) • 

(69) "Can the Strike be Abandoned?", by Walter 
Lippmann, New Republic, 21:224-227, Jan. 21, 1920. 

(70) "A Comparison of Some Methods of Concilia-
tion and Arbi tra ti on of Industrial Disputes", by 
James H. Brewster, University of Colorado, Michigan 
Lavi Review, vol. 13, p. 185, no. 3, Jan. 1915. 
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APPENDIX A. 

STATE LEGISLATURES (1) 

(Abbreviations: A- annual; B- biennial; Q- quadrennial. 
Then follows the month, and the next year, in which 
the legislature meets. ) 

Alaba·ma - Q - ·Jan. 1923 
Arizona - B - Jan. 1923 
Arkansas - B - Jan. 1923 
California - B - Jan. 1923 
Colorado - B - Jan. 1923 
Connecticut - B - Jan. 1923 
Delaware - B·- Jan. 1923 · 
Florida - B - Apr. 1923 
Georgia - A - June 1921 
Idaho - B - Jan. 1923 
Illinois - B - Jan. 1923 
Indiana - B - Jan. 1923 
Iowa - B - Jan. 1923 
Kansas - B - Jan. 1923 
Kentucky - B - Jan. 1922 
Louisiana ~ B - ¥.iay 1922 
Maine - B - Jan. 1923 
Maryland - B - 1922 
Massachusetts - A - Jan. 1922 
1ilchigan - B - Jan. 1923 
Minnesota - B - Jan. 1923 
Mississippi - B - Jan. 1922 
Missouri :. B - Jan. 1923 
Montana - B - Jan. 1923 
Nebraska - B - Jan. 1923 
Nevada - B - Jan. 1923 

New Hampshire - B - Jan. 1923 
New Jersey - A - Jan. 1922 
New Mexico - B - Jan. 1923 
New York - A - Jan. 1922 
North Carolina - B - Jan. 1923 
North Dakota - B - Jan. 1923 
Ohio - B - Jan. 1923 
Oklahoma - B - Jan. 1923 
Oregon - B - Jan. 1923 
Pennsylvania - B - Jan. 1923 
Rhode Island - A - Jan. 1922 
South Carolina - A - Jan. 1922 
South Dakota - B - Jan. 1923 
Tennessee - B - Jan. 1923 
Texas - B - Jan. 1923 
Utah - B - Jan. 1923 
Vermont - B - Jan. 1923 
Virginia - B - Jan. 1922 
Washington - B - Jan. 1923 
West Virginia - B - Jan. 1923 
Wisconsin - B - Jan. 1923 
Wyoming - B - Jan. 1923 

Alaska - B - Mar. 1923 
Hawaii - B - Feb. 1923 
Porto Rico - A - Feb. 1922 
Philippine Islands - A -

Oct. 1921. 

( Note that Alabama is the only state which does not meet 
at least every two years; that Georgia, Massachusetts, New 
Jersey, New York, Rhode Island, South Carolina, Porto Rico, 
and the Philippine Islands meet yearly; that all the rest 
meet every two years. Excepting those which meet yearly, 
all meet in the odd years, except Kentucky, Louisiana, 
Maryland, Mississippi, and Virginia. Of all the states, 
all meet in January except Florida (April), Georgia (June), 
and Louisiana (May). 

(1) American Year Book 1919, pp. 217-218, and 
corrected for next meetings. 



APPENDL1C B. 

The following states have laws on the right of 
trade wiions to organize or limiting the injunction 
in trade disputes. There may be others not included 
in this list. The later ones are modelled on the 
Clayton Anti-Trust Act of 1914, U.S. Comp. Stat. 1916, 
#8835f, 1243d. ' 

1872 -

1883 -

1903 -

1909 -

1913 -

1914 -
1915 -

Pennsylvania, Act 1872; 4 Purd. Dig. (13th ed.) 
p. 4807 - right to organize 

New Jersey, Laws 1883, p.36; 3 Comp. Stat. 1910, 
p. 3051 - right to organize · , 

California, Laws 1903, p. 289; Deerin~ Penal Code 
Calif. 1915, Appendix, "Gonspirac~ 1 , p. 736. 

Nevr York, Laws 1909~ c. 88; Mcl\.inney s Consol. 
Laws N.Y., 1917, vol. 7 - Penal =f/=43,582. 

Iowa, Laws 1913, c. 171; Laws 1919, c. 213. 
Kansas, Laws 1913, c. 233. 
Tu~ntana, Laws 1913, c. 28. · 
Massachusetts, Laws 1914, c. 778. 
West Virginia, Laws 1915, c. 10. 
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1917 -

1919 -

organization allowed but intimidation prohibited 
Minnesota, Laws 1917, c. 493. 
Utah, Laws 1917, c.68; Comp. Laws, 1917, #3652. 
Washington, Laws 1919, c. 185; Pierce's Wash. 

Code, #3547-2. . 
North Dakota, Laws 1919, c. 171. 
Wisconsin, Laws 1919, c. 211; Wisc. Gen. Stat .. , 

1919, #1747ff-2. 
Oregon, Laws 1919, c. 346. 
Michigan, Laws 1919, c. 231. 

incorporation of labor unions permitted 
Virginia, Extra Sess. 1919, c. 54, #8 

anti-trust law not to be construed against 
the existence of labor unions. · 



APPE:N1HX C. 

The following are the constitutional prov1s1ons in 
the various states relating to arbitration and concilia-
tion and while it is possible that labor disputes were not 
always in the minds of the authors, yet this list will 
serve to indicate the constitutional trend. There has been 
no attempt to take excerpts from the latest constitutions, 
since for this specific purpose the earlier ones were pre-
ferred. 

Alabama 
1819, .Art. vi, #18: u It shall be the duty of the general 
assembly to pass such laws as may be necessary and proper 
to decide differences by arbitrators to be appointed by the 
parties' who may choose that sum..rnary mode of adjustment." 

Colorado 
1876, Art .xviii, 1f3: u It shall be the duty of the gen-
eral assembly to pass such laws as may be necessary and 
proper to decide differences by arbitrators to be ap-
pointed by mutual agreement of the parties to any con-
tr.oversy, who may choose that mode of adjustment. The 
powers and duties of such arbitrators shall be prescrib-
ed by law. 11 

Idaho 
1889, Art. 13, #7: u The legislature may establish boards 
of arbitration whose duty it shall be to hear and deter-
mine all differences and controversies between laborers 
and their employers which may be submitted to them in 
writing by all the parties. Such boards shall possess 
all the powers and authority, in respect to administer-
ing oaths, subpoenaing witnesses, and compelling their 
attendance, preserving order during sittings of the board, 
punishing for contempt, and requiring the production of 
papers and writings, and all other powers and privileges, 
in their nature applicable, conferred by law on justices 
of the peace." 

Indiana 
1851, Art. 7, #19: u Tribunals of conciliation may be 
established with such powers and duties as shall be pre-
scribed by law; or the powers and duties of the same 
may be conferred upon other courts of justice; but such 
tribunals or other courts when sitting as such shall 
have no power to render judgment to be obligatory on the 
parties unless they voluntarily submit their matters of 
aiff erence and agree to abide the judgment of such tri-
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bunal or court. 11 

Kentucky 
1890, #250: 11 It shall be the duty of the General 
Assembly to enact such laws as shall be necessary and 
proper to decide differences by arbitrators, the arb-
itrators to be appointed by the Rarties who ma.y choose 
that summary mode of adjustment.' 

Louisiana 
1898, Art. 176: 11 It shall be the duty of the '1enera.l 
Assembly to pass such laws as may be necessary and prop-
er to decide differences by arbitration." 

Michigan 
1850, Art. 6, #23: 11 The legislature may establish courts 
of conciliation with such powers and duties as shall be 
prescribed by law." 

Nebraska 
1875, amendments 1920, Art. xv, #9: rr Laws may be enacted 
providing for the investigation, submission and determina-
tion of controversies between employers and employees in 
any business or ·vocation affected. with a public interest, 
and for the prevention of unfair business practices and 
unconscionable gains in any business or vocation affect-
ing the public welfare. An Industrial Commission may be 
created. for the purpose of administering such laws, and 
appeals shall lie to the Supreme Court from the final 
orders and judgments of such conm1ission. 11 

North Dakota 
1889, Art. 4,. #120: " Tribunals of conciliation may be 
established with such powers and duties as shall be 
prescribed by l~w, or the powers and duties of such may 
be conferred upon other courts of justice; but such 
tribunals or other courts when sitting as such, shall 
have no power to render judgment to be obligatory on the 
parties, unless they voluntarily submit their matters 
of difference and agree to abide the judgment of such 
tribunals or courts." 

Ohio 
1851, Art. 4, #19: " The General .As·sembly may establish 
courts of conciliation, and prescribe their powers and 
duties, but such courts shall not render final judgment 
in any case, except upon submission by the parties, of 
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the matte:r; in dispute, ana their agreement to abide such 
judgment. 11 

Oklahoma 
1907, Art. 6, 1/=21: "The legislature shall create a 
board of arbitration and conciliation in the department 
of labor ancl the commissioner of labor shall be ex of-
ficio chair:man. 11 

Art. 9, #42: " Every license issued or charter 
granted to a mining or public service corporation, for-
eign or domestic, shall contain a stipulation that such 
corporation will submit any difference it may have vri th 
employees in reference to labor, to arbitration as shall 
be provided by law. n 

South Carolina 
1895, Art. 6, #1: " The General Assembly sha.11. pass laws 
allowing differences to be decided by arbitrators, to be 
appointed by the parties who may choose that mode of ad-
justment." 

Texas 
1875, Art. 16, #13: " It shall be the duty of the legis-
lature to pass such laws as may be necessary and proper 
to decide differences by arbitration, when the parties 
shall elect tha.t method of trial.rr 

Utah 
1895, Art. 16, 4f2: " The legislature shall provide by 
law for a board of labor, conciliation and arbitration, 
which shall fairly represent the interests of both cap-
ital and labor. The board shall perform duties and 
receive compensation as prescribed by law.rr 

Wisconsin 
1848, Art. 7, #16: "The legislature shall pass laws for 
the regulation of tribunals of conciliation, defining 
their powers and duties. Such tribunals may be estab-
lished in and for any township and shall have power to 
render judgment to be obligatory on the parties, when 
they sha.11 voluntarily submit their matter in difference 
to arbitration and agree to abide the judgment, or 

assent thereto in writing." 
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Wyoming 
1889, Art. 19, #1 - .ARB - " The legislature may provide 
by law, for the voluntary submission of difference to . 
arbitrators for determination, and said arbitrators shall 
have such pm.Yers and duties as may be prescribed by law, 
but they shall have no power to render judgment to be 
obligatory on the parties unless they voluntarily submit 
their matters of difference and agree to abide the judg-
ment of such arbitrators." 

Art. 5, #28: rr The legislature shall establish 
courts of arbitration whose duty it shB.11 be to hear 
and determine all differences and controversies between 
organizations or associations of laborers and their 
employers, which shall be submitted to them in such 
manner as the legislature may provide." 

166 



TABLE OF CASES CITED. 

( The figures refer to pages ) 

Adair v. U.S., 4, 14. 
Alaska S.S. Co. v. Inter. Longshoresmen Assoc., 17, 20. 
Allis-Chalmers v. Iron Moulders' Union, 19. 
Auburn Draying Co. v. Wardell et al, 7. 

Barr v. Essex Trades Council, 14, 15. 
Bausch Ma,ch. Tool Co. v. Hill et al, 8, 20. 
Berry Foundry Co. v. Inter. Moulders' Union, 16. 
Bowen v. Hall, 19. 
Burnham v. Dowd, 14. 

Cohn & Roth Elec. Co. v. Bricklayers', etc. 7, 9. 
Coppage v. Kansas, 4. 

De Minico v. Craig, 8. 
Doremus v. Hennessy, 19, 21. 
Duplex Printing Press v. Deering, 13, 14, 23, 122. 

Empire Theater Co. v. Cloke, 14. 

Fairbanks et al v. McDonald et al, 20. 
Folsom Engraving Co. v. McNeil et al, etc., 8, 10. 

Goldberg, Bowen & Co. v. Stablemen's Union, 15, 18, 19. 
Gompers v. Buck's Stove & Range Co., 15. 

Harvey v. Chapman et al, 18. 
Haverhill Strand Theater Inc. v. Gillen et al, 18. 
Hitchman Coal & Coke Co. v. Mitchell, etc., 8. 
Huskie v. Griffin, 19. 

In re Debs, 15. 
Iron Moulders' Union v. Allis-Chalmers Co., 7, 14, 16. 

Jersey City Printing Co. v. Cassidy, 6, 9, 10, 15. 
Jones v. Maher et al, 6, 7, 10, 11, 16, 19. 

Kinloch Tel Co. et al·v. Local Union, etc., 17. 

Langenberg Hat Co. et al v. United Cloth Hat etc., 18. 
Local Union No. 313, etc. v. Stathakis, 8, 19. 
Loewe v. Lawlor, 23. 
Longshore Printing Co. v. Howell, 21. 

167 



Martell v. White, 21. 
Martineau v. Foley, 20. 
Meier v. Speer, 14. 
Michaels v. Hillman, 8, 9, 18. 
Miniason v. Osborne, 9. 
Monday Co. v. Automobile, etc., 10. 
Moore et al v. Cooks', etc., 18. 

O'Brien v. People ex rel, 21. 

Parkinson v. Bldg. & Trades Council, 14. 
Pickett v. Walsh, 9, 15, 20. 
Pierce v. Stablemen's Union, 12, 14, 18. 
Plant v. Woods, 14, 19. 
Purington et al v. Hinchliff, 21. 

Reynolds v. Davis, 8, 15. 
Reynolds v. Everett, 14. 
Roddy v. United Mine Wo1~kers, 6, 9. 
Root v. Anderson et al, 17. 

Smith v. Bowen, 9. 
State v. Employers of Labor, 7. 
State v. Glidden, 11. 
State v. Howat, 150. 
State v. Johnson, 151. 

Vegelahn v. Guntner, 10, 18, 19. 

Wabash R. Co. v. Hannahan, 6. 
Walker v. Cronin, 14. 
W.A. Snow Iron Works v. Chadwick et al, 20. 
White Mt. Freezer Co. v. Murphy et al, etc., 17, 21. 
Willcutt & Sons v. Driscoll, 13, 21. 
Wilson v. New, 120. 

168 



INDEX 
( The figures refer to pages ) 

Part I. 

Boycotts, 11. 
Damages, 19. 
Picketing, 16. 
Strikes, 4. 

Alabama, 4 7. 
Alaska, 45. 
Arkansas, 28. 
Australasia, 136. 
California, 48. 
Canada, 127. 
Colorado, 130. 
Connecticut, 50. 
Georgia, 30. 
Idaho, 51. 
Illinois, 55. 
Indiana, 30. 
Iowa, 32. 
Kanss.s, 140. 
Louisiana, 58. 
Maine, 61. 
Maryland, 65. 
Massachusetts, 67. 
Michigan, 73. 
:Minnesota, 76. 
Missouri, 77. 
Montana, 80. 

Part II. 

Nebraska, 83. 
Nevada, 35. 
New Hampshire, 85. 
New Jersey, 39. 
New York, 88. 
North Dakota, 39. 
Ohio, 92. 
Oklahoma, 93. 
Oregon, 96. 
Pennsylvania, 98. 
Philippine Islana.s, 112. 
Porto Rico, 112. 
Rhode Island, 40. 
South Carolina, 100. 
South Dakota, 41. 
Texas, 102. 
United States, 113. 
Utah, 103. 
Vermont, 107. 
Washington, 42. 
Wisconsin, 110. 
Wyoming, 44. 

169 



BIBLIOORAPHY · 

Books 

"Principles of Labor Legislation", 1920, Chapter 3, 
by Com:nons and Andrews. 

ttrndustrial Conciliation and Arbitration", 1905, Chapter 6, 
by Douglas Knapp. 

rrMediation, Investigation, and Arbitration in Industrial 
Disputes 11

, 1916, 
by Barnett & McCabe. 

"Boycotts and the Labor Struggle", 1913, 
by Harry W. Laidler. 

"The Labor Movement", by Richard T. Ely. 

Pomeroy's Equity Jurisprudence, Vol. 5, Chapter 28. 

Wyman on Public Service Corporations, Vol. I, 
Historical introduction. 

"Foundations of Legal Liability", Vol.I, Torts, Chapter 26, 
by Street. 

Magazines 

American Labor Legislation Review, 
Published by the American Association for Labor 
Legislation, and serves, especially through its 
annual "Review of Labor Legislation", as a sup-
plement to "Principles of Labor Legislation", 
by Commons and Andrews. 

Monthly Labor Review, · 
by the U.S. Department of Labor, Bureau of Labor 
Statistics, also reviews current legislation. 
See especially: 10: 214-217; 11: 197-198; 
11: 207-208; 11:189-197. 

Yale Law Journal, series of articles in "Conunents", en-
titled "Present Day Labor Litigation", in issues. 
beginning January 1921, Vol. 30: 280ff, 404ff, 
50lff, 618ff. 

170 



"Evolution of Legal Remedies as a Substitute for Violence 
and Strikes", 

by H. W. Ballantine, Annals of American Academy of 
Political Science, Vol. 69, p.140ff. 

"Can the Strike be Abandoned?", 
by Vlalter Lippmann, New Republic, 21:224-227, 

Jan. 21, 1920. 

uA Comparison of Some Methods of Conciliation and Arb-
itration in Industrial Disputesu, 

by James H. Brewster, University of Colorado, 
Michigan Law Review, Vol. 13, p.185, January 1915. 

nThe Canadian Industrial Disputes Act of 1907", 
by Wm. L. McKenzie, World's Work, 26: 438-444. 

"A New Province for Law and Order 11
, ( Australia. ) , 

by Henry Bourne Higgins, series of articles in 
Harvard Law Review, 29: 13-29 (1915), 32: 189ff 
(1918), 34: 105ff (1920). 

"The Kansas Court of Industrial Relations, with its 
Background 11

, 

by Vvm. R. Vance, Yale Law Journal, 30: 456-477, 
March 1921. 

Table of Cases Cited in this treatise, p.167. 

For Statutory Citations, use Index of this treatise p. 169, 
and trace to footnotes for each state. 

For Kansas, see separate bibliography in this treatise p. 
154 . 

# 

171 


