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Information Environmentalism



Outline
1. Historical relationship between publishing, 

copyright, and free speech
2. Traditional scholarly publishing
3. Open Access scholarly publishing
4. Defining “Open” – Creative Commons
5. Monographs
6. Electronic theses and dissertations
7. Open Educational Resources (OER)
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Copyright: 500 Years in 5 Minutes
Creation and diffusion of knowledge 

and culture prior to the Renaissance
Oral
 Scribal publication

An “Inter-Library Loan” often would be 
for the purpose of making a copy!



Copyright: 500 Years in 5 Minutes
Enter the Printing Press



Copyright: 500 Years in 5 Minutes

How to recoup the cost of the first copy?

Publishers petition for the exclusive right to print 
and to vend.

In England, the “copy right” was held by members 
of Company of Stationers.

Publishers controlled publishing while agreeing to 
support the Crown’s censorship rules.



Copyright: 500 Years in 5 Minutes

1695 - Anti-monopoly sentiment in England brings 
an end to the era of publishers’ copyright.





Copyright: 500 Years in 5 Minutes

Statute of Anne – First Copyright Law -- 1710

“An Act for the Encouragement of Learning by 
Vesting the Copies in Printed Books in the 
Authors or Purchasers of Such Copies, during the 
Times therein mentioned.”

Grants right to print and vend to authors.
Authors still have to convey right to publishers to 

communicate in print.



http://static.icivics.org/sites/default/files/constitution.jpg



Article I, Section 8, Clause 8

“The Congress shall have power . . . To 
Promote the Progress of Science and 
useful Arts, by securing for limited 
Times to Authors and Inventors the 
exclusive Right to their respective 
Writings and Discoveries . . .”



“The immediate effect of 
our copyright law is to 
secure a fair return for an 
‘author's' creative labor. 
But the ultimate aim is, by 
this incentive, to stimulate 
artistic creativity for the 
general public good.”

Twentieth Century Music 
Corp. v. Aiken, 422 U.S. 
151, 156 (1975).

http://artfulparent.typepad.com/.a/6a00e55
246b63f8834014e5faa7012970c-800wi

http://4.bp.blogspot.com/_52HU8ykkFAE/TNfNb
gc27QI/AAAAAAAAAHM/8ZiILKSeTnw/s320/
Copyright_(Simple_English)_Wikibook_header.p
ng



Copyright Act of 1790
Copyright starts as an “opt-in” system
 Registration required

Time-consuming and moderately expensive
Many publications are not registered

Therefore free to copy



The First Amendment - 1791

“Congress shall make no law respecting an 
establishment of religion, or prohibiting the 
free exercise thereof; or abridging the freedom 
of speech, or of the press; or the right of the 
people peaceably to assemble, and to petition 
the Government for a redress of grievances.”



Freedom of Expression

https://www.aclunc.org/issues/freedom_of_press_and_speech/asset_upload_file697_
11975.jpg



The First Amendment protects both the 
interest in speaking and the interest in 
receiving information.

http://www.terrylinhart.com/wp-content/uploads/2011/06/grapevine.jpg http://www.theater330.com/wp-content/uploads/2012/09/Giving-away-a-book.jpg



The Latent Conflict
Authors have an expressive interest in 

building upon prior knowledge, prior 
culture.

Copyright gives the author or publisher of 
the original work the power to silence later 
authors and publishers.



The trial court ruled that a 
sequel to Catcher in the Rye
infringed J.D. Salinger’s 
copyright and banned its 
publication in the U.S.

The appeals court agreed that 
the book infringes, but sent 
the case back to the trial 
court to consider alternative 
remedies.

Salinger v. Colting, 607 F.3d 
68, 83 (2d Cir. 2010). http://www.cbc.ca/gfx/images/news/topstories/2013/08/06/lac-megantic-book-852-

8col.jpg



The Expansion of Copyright



The Expansion of Copyright
From 1790 to the present, copyright grows 

in
 Subject matter (the nouns - what can by 

copyrighted)
 Scope (the verbs - what rights come with a 

copyright)
 Duration (when the rights expire).



The Expansion of Copyright
Copyrightable Subject Matter

 A “map, chart, or book” (1790)
 Any “original work of authorship” (1976)



The Expansion of Copyright
Duration
 From two 14-year terms to
 Life of the author plus 70 years

Published before 1923 = public domain
Published after 1923, could be under copyright
Most is not



The Expansion of Copyright
Scope
 Originally to print, publish or sell copies.
 Now, copyright law gives Author the power to 

control:
 Making of copies
 Distributing copies
 Public performances 
 Public displays
 Adaptations of copyrighted work



The Expansion of Copyright

Scope

Author’s rights are subject to limitations and 
exceptions, e.g.
- Fair use

- First sale



The Expansion of Copyright
 Throughout most of U.S. history, copyright 

remains an “opt-in” system.
 Many publications produced without notice and 

placed immediately in the public domain.



The Expansion of Copyright
The Big Change
Between 1976 and 1989,

Automatic Copyright
Hard to give back to the public domain
 Registration required only when filing lawsuit
 ©opyright notice is optional



The Expansion of Copyright
Now, copyright is a “one-size-fits-all” 

regime.
 Copyright is automatic
 Copyright is assumed to apply equally to new 

technologies and new uses of technology



The Expansion of Copyright

- CLOSED: From author/publisher’s view, copyright 
is property = right to exclude
- Requires owner’s permission to use work



The Expansion of Copyright

- CLOSED: From user/innovator’s perspective, 
copyright sets the terms of use
- Free to use = limitations and exceptions, e.g. fair use

- or requires owner’s permission to use work?



Fair Use

 Purpose and character of use.
 “Transformative” use?: Either transform work or context

 Commercial/Non-commercial use

 Nature of copyrighted work.
 How much original expression involved.

 Amount and substantiality of portion used.
 Quantitative/Qualitative assessment, e.g. the “heart” of the 

work?

 Effect on the potential market for or value of 
copyrighted work.
 Look to sales of copies and licensing opportunties, etc.

 Have to consider aggregate effects if others make the same 
use as defendant



The Conflict Goes to Court



Harper & Row v. Nation Enterprises

http://31.media.tumblr.com/tumblr_m3fdfg8vyr1rv592zo1_500.jpg http://www.copyrightcodex.com/wp-content/uploads/Nation-Magazine-and-Ford-
Memoirs-Fair-Use-in-short-quotes3.jpg



“In our haste to disseminate news, it should not be 
forgotten that the Framers intended copyright 
itself to be the engine of free expression. By 
establishing a marketable right to the use of one's 
expression, copyright supplies the economic 
incentive to create and disseminate ideas.”

Harper & Row Publishers, Inc. v. Nation 
Enterprises, 471 U.S. 539, 558 (1985).



Eldred v. Ashcroft

http://www.mccullagh.org/db9/d30-28/eric-eldred.jpg

http://upload.wikimedia.org/wikipedia/commons/c/c5/IMG_2259_-
_Washington_DC_-_US_Capitol.JPG



“The First Amendment securely protects the freedom 
to make—or decline to make—one's own speech; it 
bears less heavily when speakers assert the right to 
make other people's speeches. To the extent such 
assertions raise First Amendment concerns, 
copyright's built-in free speech safeguards are 
generally adequate to address them.”

Eldred v. Ashcroft, 537 U.S. 186, 221 (2003).



Golan v. Holder

http://www.yakimamagazine.com/wp-content/uploads/2010/09/SMSO-1.jpg http://upload.wikimedia.org/wikipedia/commons/c/c5/IMG_2259_-
_Washington_DC_-_US_Capitol.JPG



“Given the ‘speech-protective purposes and 
safeguards’ embraced by copyright law, we 
concluded in Eldred that there was no call for the 
heightened review petitioners sought in that case. 
We reach the same conclusion here. Section 514 
leaves undisturbed the ‘idea/expression’ 
distinction and the ‘fair use’ defense.”

Golan v. Holder, 132 S. Ct. 873, 890-91 (2012).
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Copyright is transferable
•To transfer some or all of the exclusive 
rights, author(s) must do so in writing and 
sign it.

Copyright Basics
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Permissions (non-exclusive licenses)
•Copyright owner can give permission or 
non-exclusive license very informally.  Verbal 
permission or even implied from conduct.

Copyright Basics



Enter the Internet



45

The Internet disrupts the traditional 
connection between copyright and free 
speech
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 Internet distribution of research creates new potential 
to increase research impact

 Copyright law controls distribution rights.
 The law gives copyrights to researchers*

* It is possible that the university owns the copyrights to 
faculty scholarship, but this theory has not been truly 
tested in the courts.

Digital Publishing
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Researchers sign away these copyrights on terms that 
prohibit the use of the Internet's potential

Scholarly Communication
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49Photo by: Mike Licht at http://www.flickr.com/photos/notionscapital/
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 The Open Access movement seeks to 
realign the free speech values that underlie 
academic freedom and the pursuit of 
knowledge . . .

 With the economics of Internet publication

From Property to Propriety
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 The Supreme Court has said it will not 
interpret the First Amendment to require 
access or reuse rights to copyrighted works 
beyond fair use.

 But, Authors, their Universities, and Funders 
have the ability to create policies about the 
use of copyright to harmonize academic 
freedom and to Promote the Progress of 
Science and useful Arts.

From Property to Propriety
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Open Access responds to “Access Denied”
Terms of Access

- Free on the Internet
Terms of Use

- Varies from Free-to-Read to Free-to-
Reuse as long as attribution is given to 
the source.

Open Access
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Five Audiences that Open Access serves
Serendipitous discoverers
Under-resourced readers
Interdisciplinary readers
International readers
Machine readers

Scholarly Communication
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Reaching these readers is good for authors
 Open access increases citations

http://opcit.eprints.org/oacitation-biblio.html

Scholarly Communication
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Why do funders and university faculty seek 
change?
 Authors need to be published.
 Authors are not willing or fully able to negotiate with 

journal publishers on their own over how the research 
will be shared with the public.

Scholarly Communication
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Why the change?
 Funders have begun to assert their rights to 

maximize return on investment

 Terms and conditions of funding agreements 
increasingly require grantee to manage the terms of 
copyright transfer to ensure greater research impact 
via open and public access via the Internet.

Scholarly Communication
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Why the change?
Open Access is a modern expression of the 
university’s longstanding mission.
 University faculty in all disciplines are collectively 
agreeing to grant university sufficient rights to allow for 
access to author’s final version of an article

Scholarly Communication
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Institutional change is happening
Growth of funder and university policies
http://roarmap.eprints.org/

Scholarly Communication
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Policy change is only one source of 
dynamism in scholarly publishing
Changes in the “marketplace” as well.

Scholarly Communication
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Two changes in scholarly publishing
New publishing models lead to 

immediate open access with broad reuse 
rights granted to the public

Relation between pre-publication peer 
review and time-to-publication being 
reconsidered.

Scholarly Communication
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How to make the change?
 Publication is not free
 Data to date shows not harm to subscription 

financing with delayed public access
 Alternative is to switch financing away from readers 

to publishers.

Scholarly Communication
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Open Access Publishing
 Open Access publications are free to read and reuse 
immediately upon publication.
 Financing comes from different models.

 Generally, authors and reviewers do not expect 
payment.

 Primary costs are coordinating peer review, and 
copy editing and formatting of publications.

 A minority of these journals charge article 
processing charges (APCs).

Scholarly Communication
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 Total revenues from SSH publishing in all languages estimated 
by Simba International to be $5.2 billion in 2012.

 No publisher has a dominant position
 Publishers almost entirely dependent on library purchases and 

subscriptions
 Library budgets being skewed toward STM expenditures
 SSH publishing trending away from monograph publishing 

toward journal publishing – in part due to increase in quantitative 
SSH research.

Source: http://scholarlykitchen.sspnet.org/2014/01/28/the-market-for-social-
sciences-and-humanities-publications/

Social Science and Humanities Publishing
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Open Access Publishing
 But, this is just for the sciences, right?
 We don’t have any funding to publish in open access 
publications.

From Repository to Publisher



10/23/08
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Institutional change is happening
Growth of “Gold” Open Access 

Publishing
 More commercial journals switching
 New journals launching

Scholarly Communication
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Increasingly, libraries are providing publishing 
services to their faculty.
Librarians have, or are developing, the skills 

to transform institutional repositories into 
publishing platforms.

From Repository to Publisher



10/23/08



10/23/08



10/23/08
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Growth of “Gold” Open Access Publishing
 Most move from Free-to-Read to CC BY

Understanding “Open” Publications
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Huh?
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Creative Commons licenses are permissions 
granted to the public with some conditions
Six CC licenses combine different sets of 

conditions
“CC BY” is shorthand for the Creative 

Commons Attribution license.
The only condition on reuse is that the 

source is properly credited.

Scholarly Communication



Step 1: Choose Conditions
Attribution

ShareAlike

NonCommercial

NoDerivatives



Step 2: Receive a License



CC0 public 
domain dedication

Public Domain 
Mark



most free

least free



3 layers



“human readable” deed



“lawyer readable” license





5.



94

Is open access publishing feasible for 
monographs?

Costs are somewhat different – requires 
more editorial staff

Authors sometimes motivated by desire 
for royalties

Also desire to be widely read
Not necessarily incompatible, some 

experience that open publication 
increases sales.

Monographs
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A range of humanities scholars are leaving 
traditional monographs far behind
Publishing digital multimedia works raises a 

range of copyright issues about third party 
works and the terms of reuse 

Digital Humanities
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Requiring that ETDs be made openly 
accessible increases the audience and impact 
of student research
Open ETDs also provide a measure of 

accountability for the university

Electronic Theses and Dissertations
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Concerns expressed by some graduate 
students and faculty in the humanities that 
open ETDs can be career inhibiting
Claim that monograph publishers will treat an 

open ETD as a prior publication of the work
Evidence for this claim is weak
To the extent that university presses and 

others held this view, it is changing based on 
evidence that readers prefer published 
version.

Electronic Theses and Dissertations
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Open courses receive most of the attention
Note that most MOOCs are not really 

“open” because materials are subject to 
standard copyright restrictions

Open Educational Resources
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But, open textbooks are making gains.

Open Educational Resources
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How to change the environment now?
Publish in an open access journal
Support and comply with Public Access 

policies
Demand rights to post articles from 

publishers

Scholarly Communication
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Changing 
How much peer review is required pre-

publication?
How can post-publication peer review be 

organized?
How should scholarly impact be 

measured?

Scholarly Communication
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Institutional change is happening
Is the future of pre-publication peer 

review changing?
 Why not just validate the research as 

original and methodologically sound and 
let readers decide how important the 
work is?

Scholarly Communication
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Copyright Mechanics
•How do the Funder or University public access policies 
work?

Scholarly Communication
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Copyright Mechanics
• As a term and condition of a funding agreement or a 
university policy, authors agree that they are granting a 
non-exclusive license to the funding agency or the 
university to make and distribute copies to the public.

Scholarly Communication
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Copyright Mechanics
•This is a forward-looking agreement by the author that 
applies to any article that will be written and that is subject 
to the policy.

Scholarly Communication
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Copyright Mechanics
• This license then automatically comes into effect at the 
time the article is written -- before the author signs the 
journal’s publication agreement

Scholarly Communication
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Copyright Mechanics
• Author should check journal’s publication agreement to 
make sure it is consistent with the license given to the 
funder or university.

Scholarly Communication
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Copyright Mechanics
• The author cannot grant a fully exclusive license to the 
publisher if the funding agency or the university already 
has permission to make the author’s version of an article 
available on the Internet.

Scholarly Communication
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Copyright Mechanics
• Authors can readily change the terms of the publication 
agreement through a standardized “Author Addendum” 
attached to the publisher’s form.

Scholarly Communication



Source: http://www.sparc.arl.org/bm~doc/sparc-alm-primer.pdf
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Faculty Copyrights

 Questions?
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