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the extent to which bills of rights affect the process of government. This article examines the effects a bill

1 lthough constitutional protection for rights is increasingly popular, there is little systematic research on

of rights may be expected to produce, and then uses a quasi-experimental design to analyze the effects
of the Canadian Charter of Rights and Freedoms on the Canadian Supreme Court’s agenda. The data suggest
that the Charter indeed has influenced the Court’s agenda, although the effects are more limited than generally
recognized. More important, the data suggest that a number of the influences often attributed to the Charter
likely resulted instead from the growth of what I call the support structure for legal mobilization, consisting of
various resources that enable litigants to pursue rights-claims in court. The political significance of a bill of
rights, then, depends on factors in civil society that are independent of constitutional structure.

through the design of political institutions, is

currently enjoying a revival of interest. Numerous
countries, ranging from former members of the Eastern
Bloc to Canada, have engaged in fundamental constitu-
tional reform, and social scientists, returning to the study
of institutions, have renewed the old wisdom that con-
stitutions matter and matter greatly (see, e.g., Brennan
and Hamlin 1994, Greenberg et al. 1993, Holmes 1995,
Ordeshook 1992, Sartori 1994, Weingast 1993).

Nearly every new constitution or constitutional revi-
sion adopted since 1945 (almost 60 by rough count)
contains a bill of rights. Some are shams, yet even those
which are not are quite flexible in practice. The U.S. Bill
of Rights, for instance, after being nearly ignored by
courts for a century and a half, became a foundation for
much judicial policymaking. The Indian Constitution’s
due process clause, which was drafted narrowly so as to
preclude the development of American-style judicial
activism, nonetheless is now the basis for much judicial
creativity (Barnum 1988). Bills of rights, in short, are
unpredictable components of constitutionalism.

To what extent, and under what conditions, will a bill
of rights fulfill its promise to protect liberty? Answering
that question is a difficult task, in part because what we
may expect from constitutional reform remains all too
often a matter of political rhetoric, not theoretical
analysis, and in part because constitutional change is so
often intimately bound up with regime change, and thus
the effects of the former typically are not easily unrav-
eled from their complex and often turbulent contexts. I
present results of a preliminary analysis consisting of a
theoretical discussion of the expected effects of a bill of
rights and empirical research designed to isolate the
actual effects from other influences.

My empirical analysis consists of a quasi-experiment
of the effects of the Canadian Charter of Rights and
Freedoms. The Charter, a constitutional bill of rights

Constitutionalism, the attempt to protect liberty
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adopted in 1982, is a leading example of the recent
revival of constitutionalism, and it offers a nearly ideal
opportunity to test for the effects of constitutional
change. When the Charter was adopted, Canada’s polit-
ical regime continued much as before; nevertheless,
observers of Canadian politics have attributed to the
Charter remarkably profound effects, particularly a
growing emphasis on individual rights; and those
claimed effects are relatively easily isolated and tested
because they are expected to appear in a single institu-
tion, the Canadian Supreme Court. In short, Canada
should be an easy case for the hypothesis that a bill of
rights independently affects politics.

1 shall argue, however, based on data from the agenda
of the Canadian Supreme Court, that the effects of a bill
of rights are not as direct as constitutional engineers and
scholars commonly assume, because those effects de-
pend on structural conditions, in particular the presence
of what I shall call a support structure for legal mobili-
zation, which varies greatly among countries, across
time, and among issue areas. The support structure
consists of resources—sympathetic and competent law-
yers, finances, and organizations—that make possible
sustained, strategic appellate litigation. The contours of
such resources condition access to the higher courts and,
therefore, condition the nature of the issues decided by
those courts. Bills of rights matter but only to the extent
that individuals can mobilize the resources necessary to
invoke them through strategic litigation.

To demonstrate the importance of the support struc-
ture, I consider and test several alternative explanations
of variations in judicial attention to civil liberties and
civil rights. They are (1) the presence or absence of a bill
of rights and (2) the justices’ policy preferences, condi-
tioned by (3) the extent of judicial discretion over the
docket. Recent developments in Canadian constitutional
and judicial politics, as I shall show, make possible a
nearly ideal test of the alternative hypotheses. Although
time series data could be used to test these hypotheses,
due to limitations in their availability I have relied on
triangulation, a strategy commonly used in qualitative
research whereby multiple sources of data and multiple
indicators are used to verify causal inferences (Jick 1979;
King, Keohane, and Verba 1994, 217-8; Webb et al.
1981, 35, 315).

765

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



Do Bills of Rights Matter?

December 1996

CONSTITUTIONALISM AND THE
CONDITIONS FOR APPLICATION
OF A BILL OF RIGHTS

Constitutions, the most basic of political institutions,
affect ordinary politics by prescribing the rules of the
political game (March and Olsen 1989). Liberal consti-
tutions typically employ two very different kinds of rules
to constrain arbitrary power. Some rules structure gov-
erning institutions in such a way that decision making is
channeled and thereby limited (this is the purpose of the
separation of powers and federalism). Other rules define
particular issues as outside the authority of the ordinary
democratic process (this is the purpose of bills of rights)
(Elster 1988, 3—-4). Both types of rules, it may appear,
produce similarly profound and direct effects on politics.
But not all rules are created equal: Federalism and the
separation of powers are self-activating, bills of rights
are not. The differences between the two types of rules
help to illuminate the conditions that influence applica-
tion of a bill of rights.

Structural mechanisms, as James Madison explained
in his classic argument in The Federalist, are self-activat-
ing because they tie individual interests to institutional
resources. Thus, federalism divides factional conflict so
that no single faction can succeed in gaining control of
the national government, and the separation of powers,
by tying the personal ambitions of officeholders to
departmental interest, sets the competing governmental
institutions against one another, each checking the
power of the others and thereby contributing to delib-
eration (Federalist, Nos. 10, 45, 46, 51). These structural
components of constitutionalism have appeared to some
observers to work mechanically, as “a machine that
would go of itself” (Lowell 1888, 312, quoted in Kam-
men 1986, 18;! for recent analyses, see Brennan and
Hamlin 1994, Ordeshook 1992, Sartori 1994, Weingast
1993).

Bills of rights, by contrast, are not self-activating
because, unlike the separation of powers, they provide
individuals with no direct control over institutional
resources. In other words, although bills of rights create
legal interests (rights), they create no corresponding
institutional resources to actualize those interests. Thus,
in Madison’s evocative metaphor, constitutional rights
guarantees are mere “parchment barriers” (Madison
1977 [hereafter PJM] 10:211-2). Nonetheless, remark-
ably profound effects are often attributed to bills of
rights. I survey those hypothesized effects and then turn
to the conditions—judicial attitudes, discretionary
docket control, and external support for legal mobiliza-
tion—that are likely to influence the application of bills
of rights in practice.

Bills of Rights

Bills of rights are often thought to affect politics in
several ways. First, it is commonly suggested that they
promote an emphasis on rights in political culture (Hart

1 Lowell 1888 (and Kammen 1986) criticized the machine metaphor,
arguing that the U.S. Constitution is far less machine-like than it has
appeared to some observers.
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1994, 174; PJIM 11:298-9, 12:204-5). Similarly, some
scholars argue that rights guarantees shape the develop-
ment of political and social movements (Hartog 1987;
see also McCann 1994).

Second, observers commonly suggest that bills of
rights increase the level of intervention by courts in the
policymaking processes of other governmental institu-
tions. Thus, Madison speculated that a bill of rights
would “naturally” lead courts to “resist every encroach-
ment upon rights” by legislatures and executives (PJM
12:207). Similarly, contemporary scholars often trace the
extraordinary vibrancy of judicial review, judicial atten-
tion to rights, and judicial policymaking on rights in the
United States to the presence of a bill of rights in the
U.S. Constitution (Atiyah and Summers 1987, 238-9;
Holland 1991).

Third, contemporary writers have suggested that the
presence of a bill of rights, by encouraging a broader
policymaking role for the judiciary, opens the political
opportunity structure and thereby encourages a frag-
mentation of broad coalitions and parties into numerous
competing interest groups, which abandon collective
solutions in the legislature for more individualized solu-
tions in the courts (Knopff and Morton 1992, Morton
1987).

There are reasons to be skeptical, however, that the
mere presence of a bill of rights will have much effect.
Madison, for instance, wrote to Jefferson that “experi-
ence proves the inefficacy of a bill of rights on those
occasions when its controul is most needed. ... I have
seen the bill of rights violated in every instance where it
has been opposed to a popular current” (PJM 10:211-2;
Rakove 1991, 136).

The Support Structure for Legal Mobilization

The most important weakness of a bill of rights, as I
previewed above, is that, unlike the self-enforcing struc-
ture embodied in federalism and the separation of
powers, a bill of rights creates no automatic institutional
resources for its own enforcement. Although bills of
rights commonly empower at least some courts to re-
dress violations of rights, there remain several weak-
nesses to the machinery of enforcement. Some scholars
emphasize what they believe to be courts’ relatively weak
enforcement powers (Rosenberg 1991). Perhaps as im-
portant, however, is that rights guarantees rarely provide
potential litigants with the resources necessary to mobi-
lize the law. As Madison speculated, judicial enforce-
ment of a bill of rights will be ineffective “particularly . . .
where the law aggrieves individuals, who may be unable to
support an appeal agst. [against] a State to the supreme
Judiciary” (PJM 10:211-2, emphasis added; Rakove
1991, 136). Contemporary scholars reach a similar con-
clusion. The legal system functions as an entrepreneurial
market in which development of law is affected by
individuals’ decisions to mobilize the law (Zemans
1983); and decisions to mobilize the law depend on
individuals’ capacity to do so, which depends partly on
their access to resources (Galanter 1974, Lawrence 1990,
Olson 1990).

At the level of national supreme courts, in particular,
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cost is an important barrier to access (Lawrence 1990,
3-8). The cost of taking any particular case to a supreme
court is substantial. The total cost of getting an issue
onto such a court’s agenda includes the cost not only of
the particular case that eventually reaches that agenda
but also of the various lower court cases that create the
legal conditions which encourage the high court to
resolve the issue. The U.S. Supreme Court, for instance,
prefers to decide only those issues that have “percolat-
ed” for some time in lower courts or that are the subject
of conflicting rulings in the lower courts (Perry 1991,
230-4, 246-52). To reach the Court’s agenda, then, a
case generally must be representative (or at least a part)
of a much larger and not ephemeral body of litigation.
Thus, those who hope to place a particular issue on the
Court’s agenda must have sufficient financial resources
to support extensive litigation in lower courts or must
be able to rely on the resources of a broader class of
litigants.

Issues are not equally endowed with support, and so
the resource prerequisite likely affects the nature of the
judicial agenda. Access to resources is likely to be
especially important for shaping the application of con-
stitutional rights, because the monetary stakes for the
affected parties typically are relatively low. Thus, Linda
Brown, the named party in Brown v. Board of Education
(1954), could never hope to recoup from a court victory
the funds necessary to cover her legal expenses. There-
fore, decisions to mobilize the law on public law rights
plausibly depend to a great extent on access to resources.
For these reasons, we should expect that the presence of
civil liberties and rights on the agendas of supreme
courts will depend on support beyond that provided by
the immediate plaintiff in the case.

Three types of resources—organized group support,
financing, and the structure of the legal profession—
appear to be important conditions shaping access to the
judiciary. Together these resources constitute the sup-
port structure for legal mobilization. First, a wide range
of scholarship identifies organized group litigants as
important influences on judicial agendas. Galanter
(1974) suggests that “repeat players,” typically organiza-
tions, fare significantly better in court and influence legal
change and agenda setting significantly more than do
“one-shot” litigants (that hypothesis has gained support
in a range of research; see, e.g., Atkins 1991, Caldeira
and Wright 1988, Epstein and Kobylka 1992, McCor-
mick 1993, Songer and Sheehan 1992; but see Epstein
and Rowland 1991; Sheehan, Mishler, and Songer 1992).

In recent decades the number and diversity of orga-
nized groups providing support for rights litigation have
grown significantly in many countries (Epp 1995). In the
United States, organized support for civil liberties and
civil rights grew after about 1910 with the development
of numerous rights-advocacy organizations, which con-
tributed significantly to the judicial rights agenda. The
NAACP Legal Defense Fund, for example, organized,
financed, and provided legal counsel for many of the
most important civil rights cases to reach the U.S.
Supreme Court (Kluger 1977, Vose 1959, Wasby 1995).
Similar organizations supported important Supreme
Court cases in other areas of law, among them the

development of fundamental constitutional rights in
general (Walker 1990) and, in particular, the First
Amendment’s religion clauses (Sorauf 1976) and wom-
en’s rights (O’Connor 1980).

Another factor contributing to access to the higher
judiciary is financing, particularly from governmental
sources. Governmental financing appears to be a neces-
sary condition for the presence on the agenda of claims
by the poor (Lawrence 1990) and criminal defendants.
In the United States, legal aid in civil cases and the most
important forms of aid for criminal defendants are
relatively new developments within the last sixty years.

Finally, access to lawyers and the structure of the legal
profession influence access to the judicial agenda. With
some exceptions, the assistance of an attorney is neces-
sary to take a case to a supreme court. Lawyers contrib-
ute to legal strategy and provide much of the network
through which information about rights litigation travels
(Kagan 1993, McGuire 1993). In addition, the degree of
diversity in the legal profession appears to influence
access to the judicial agenda. The more racially and
ethnically diverse and open to women is a legal profes-
sion, the more likely it is to provide access to the courts
to women and members of racial and ethnic minorities
(see, e.g., Abel and Lewis 1988). In some countries, and
increasingly in the last few decades, the legal profession
has become ethnically diverse and contains a growing
number of women. The structure of practice in the legal
profession also appears to influence access to the judicial
agenda. Law firms gain the benefits of scale economies,
which they may use to support litigation campaigns that
are not immediately financially productive. Conducting
legal practice within firms, however, is a relatively recent
development, beginning in the United States in the last
hundred years (Galanter and Palay 1991) and spreading
to some other countries after the early 1970s (Abel and
Lewis 1988).

If the existence of a support structure is necessary for
rights advocates to have access to the judicial agenda, we
should expect developments in the support structure to
be matters of political strategy and controversy. Indeed,
this is the case. Much of the support structure’s devel-
opment in the United States and, as I shall discuss
shortly, in Canada reflects the political strategies of
liberals and egalitarians to use the courts for political
change. Recently, conservatives in both countries have
responded by developing competing legal advocacy or-
ganizations and by attempting to cut governmental
funding for legal services. These controversies reflect a
growing recognition that the development of law in
general, and of rights in particular, is shaped by the
nature and extent of the support structure.

Judicial Attitudes

The application of a bill of rights is likely to be influ-
enced also by the policy preferences of judges. It is
widely recognized that U.S. Supreme Court justices
greatly vary in their votes on civil rights and civil liberties
cases (Segal and Spaeth 1993). Moreover, justices vote
strategically in setting their agenda, preferring those
cases in which their position is likely to prevail (Brenner
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and Krol 1989, Perry 1991, 198-215). Thus, the extent of
agenda space devoted to rights claims, and the nature of
those claims, is conditioned by judicial attitudes. For
instance, the U.S. Supreme Court’s agenda shifted to-
ward civil liberties and civil rights after the 1930s as
judicial liberals gained dominance on the Court (Pacelle
1991). Based on the U.S. experience, we may expect that
the extent of liberal control of a court will influence
directly its agenda on civil liberties and civil rights.2
Indeed, the importance of judicial attitudes may be so
great as to influence the judicial agenda entirely inde-
pendently of the presence or absence of a bill of rights.

Discretionary Docket

Although a court’s attitudinal composition likely influ-
ences its agenda, that influence appears to be condi-
tioned by the extent of discretionary control that judges
have over their docket. There is substantial evidence
that discretionary docket control contributes to the
expansion of a public law agenda. Since many ordinary
courts are required to decide nearly any case brought to
them, their agenda consists mostly of private economic
disputes. The U.S. Supreme Court, by contrast, gained
nearly complete discretionary control over its agenda in
1925 as part of a reform aimed at clearing a range of
routine private disputes from the Court’s docket. As a
consequence, the Court’s agenda has changed pro-
foundly, from a focus on ordinary economic disputes
(contracts, torts, and the like) to a focus on public law
(Casper and Posner 1976, Frankfurter and Landis 1927).
Similarly, as state supreme courts in the United States
gained discretionary control over their docket, their
agenda has shifted away from private economic disputes
and toward public law (Atkins and Glick 1976, Kagan
et al. 1977). The correlation between a discretionary
docket and a public law agenda has proven so common
in the United States that we are likely to find it as well in
Canada.

STUDY DESIGN AND DATA

Canada presents a nearly ideal test of these hypotheses.
The Canadian Supreme Court is an active participant in
what Tate and Vallinder (1995, 5) have called “the
global expansion of judicial power,” and there is little
doubt that the Court’s agenda has been transformed
toward a focus on individual rights (Morton, Russell,
and Withey 1989; Morton, Russell, and Riddell 1995).
Most previous research, however, has not explicitly
tested alternative explanations for that transformation
but instead has assumed that it resulted primarily from
adoption of the Charter of Rights and Freedoms in 1982
(but see Morton 1993, Morton and Knopft 1993). This

2 The direct effect of judicial attitudes is likely to be qualified when
conservative judges gain control of a court after a period of liberal
dominance. In such a circumstance, the judicial conservatives are likely
to continue deciding cases involving liberal rights claims but for the
purpose of rejecting those claims. For instance, the Burger Court,
which was conservative on criminal procedure, nonetheless maintained
the Warren Court’s high level of attention to criminal procedure
precisely in order to reverse the policy direction of the law.
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study makes use of fortunate characteristics of Canada’s
recent history to conduct such a test. As I shall discuss in
more detail shortly, Canada’s support structure for legal
mobilization began to grow in the late 1960s and con-
tinued to strengthen through the 1980s; in 1975 the
Supreme Court gained nearly complete discretionary
control over its agenda; in 1982, the country adopted a
bill of rights; and in the mid-1980s judicial liberals
gained a majority on the Court. The staggered timing of
these developments makes possible an assessment of the
alternative hypotheses.

I rely on data from a variety of sources. Information
on the Court’s judicial agenda was gathered from the
official Supreme Court Reports in five-year intervals be-
ginning in 1960 and ending in 1990. The sample includes
all full decisions of one page or more reported in the
annual volumes. For data on changes in the support
structure for legal mobilization, I rely on a variety of
primary and secondary sources, as cited in the following
pages. For data on judicial attitudes, I rely on a variety of
secondary sources, primarily the results of previous
studies, as cited in the following pages.

The Charter of Rights and Freedoms

Canada adopted a constitutional bill of rights, the Char-
ter of Rights and Freedoms, in 1982, and Canadians
commonly attribute enormous symbolic and practical
importance to the document. Its passage culminated a
long and arduous battle by some Canadian politicians
and activists to establish a working bill of rights. In the
1950s, in the absence of a bill of rights, the Canadian
Supreme Court handed down a number of decisions on
civil liberties that are generally regarded as landmarks
(Snell and Vaughan 1985, 206-8). The Diefenbaker
government passed a statutory Bill of Rights in 1960 in
an attempt to consolidate and extend the Court’s grow-
ing civil liberties jurisprudence, but the judicial conser-
vatives who dominated the Court until the mid-1980s
refused to give it effect. Meanwhile, Pierre Trudeau,
then justice minister and later prime minister in the late
1960s and 1970s, proposed a constitutional bill of rights
as part of a larger response to the growing threat of
Quebec separatism. Trudeau apparently hoped to ac-
complish several purposes, among them protecting Eng-
lish speakers from French-only laws in Quebec, assuag-
ing the fears of French speakers in other provinces, and,
as Knopff and Morton (1985) have shown, encouraging
the development of rights-based cleavages that would
unite some Canadians across provincial boundaries.
After political maneuvering that is too complicated to
relate here (see Romanow, Whyte, and Leeson 1984;
Banting and Simeon 1983), the government succeeded
in 1982 in passing a greatly revised Charter and a new
constitutional amending formula. The final list of rights
resulting from that historic struggle is about seven pages
long and contains detailed language inserted to discour-
age the courts from adopting narrow interpretations
of its guarantees.? Significantly, the Charter’s provisions

3 The charter is more detailed than the U.S. Bill of Rights. The
Charter contains separate lists of rights under the headings “Funda-
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formally authorize judicial review in cases brought by
individuals.

Both critics and supporters of the Charter claim that it
has produced a number of important changes in Cana-
dian politics and society. The Court’s current chief
justice has called passage of the Charter “a revolution on
the scale of the introduction of the metric system, the
great medical discoveries of Louis Pasteur, and the
invention of penicillin and the laser” (quoted in Bogart
1994, 257). Political scientists have made more realistic
but still sweeping claims about the Charter’s effects.
Knopff and Morton (1992, 1), for example, wrote that
the Charter “is the occasion not just for new kinds of
lawsuits, but also for a new form of constitutional
politics. . . . In a myriad of ways, the Charter of Rights
and Freedoms has truly transformed the Canadian po-
litical landscape since its enactment in 1982” (see also
Cairns 1991, 1992).

The Charter is widely thought to have transformed, in
particular, the Court’s agenda, decisions, and workload.
Most important, scholars argue that the Charter has
increased the Court’s level of attention to rights claims,
its support for rights claims, its reliance on constitutional
reasoning, and its exercise of judicial review (see, e.g.,
Knopff and Morton 1992, Bogart 1994). In addition,
several scholars have argued that the Charter encour-
ages interest groups to proliferate and to take their
demands increasingly to the Supreme Court, thereby
promoting growing complexity of conflict in cases (Bo-
gart 1994, 301-3; Knopff and Morton 1992, 26-9; Mor-
ton 1987).

From these observations, I have derived several indi-
cators of the Court’s agenda that may be expected to
reveal the Charter’s influence especially clearly. They
are: (1) the proportion of the issue agenda devoted to
civil rights and civil liberties; (2) the frequency of
exercise of judicial review; (3) the level of support for
civil rights and liberties; (4) the extent of reliance on
constitutional foundations for decisions, which I expand
to include all “higher law” foundations, namely, the
common law standard of natural justice, the 1960 statu-
tory Bill of Rights, constitutional law other than the
Charter, and the Charter; (5) the extent of participation
in cases by interest groups and other third parties; and
(6) the size of the docket.

Although Canadian observers nearly universally at-
tribute profound effects to the Charter, Morton (1993)
and Morton and Knopff (1993) recently have argued that
the effects often attributed to the Charter alone are,

mental Freedoms” (similar to the liberties contained in the U.S. First
Amendment); “Democratic Rights” (the right to vote and limitations
on the time in which the House of Commons may remain in authority
without facing reelection); “Mobility Rights” (the right of citizens to
leave and enter the country and to move and live in any province);
“Legal Rights” (procedural due process); “Equality Rights” (equality
before the law and equal protection of the law without regard to race,
national or ethnic origin, color, religion, sex, age, or mental or physical
disability); and “Official Languages of Canada” and “Minority Lan-
guage Educational Rights” (providing for the equal status of French
and English). The Charter also guarantees the right to redress through
the judicial system, states that the Constitution is the supreme law of
Canada, and declares that any laws inconsistent with it are “of no force
and effect.”

instead, the result of active political pressure by the
“Court Party,” an informal coalition of rights-advocacy
groups, lawyers, and judges. As Morton states, “the
Charter itself is not so much the cause of the revolution
as the means through which it is carried out” (1993, 181).
That analysis is consistent with the support structure
hypothesis.

Canada’s Support Structure for
Legal Mobilization

The Canadian support structure for legal mobilization
grew dramatically between 1965 and 1990, with much of
the growth preceding adoption of the Charter. I briefly
survey developments in the three components of that
structure.

Rights Advocacy Organizations. The development of
private rights-advocacy organizations in Canada oc-
curred in a relatively short time, roughly between the
late 1960s and the early 1980s. Prior to 1970, business
and agricultural groups dominated the Canadian inter-
est group system (Presthus 1974), but thereafter the
number of nonproducer advocacy organizations virtually
exploded (Paltiel 1982, Pross 1975). Interest groups
focusing on civil liberties and civil rights, in particular,
did not exist before the mid-1960s, but their prominence
in Canadian politics had grown substantially by the early
1980s. The two principal ones, the British Columbia
Civil Liberties Association and the Canadian Civil Lib-
erties Association, were founded in 1962 and 1964,
respectively, but only became relatively active after
about 1970. In the 1970s a number of regional civil
liberties organizations alsa formed (Epp 1995, 260).

Advocacy groups supporting civil rights also began to
form after the mid-1960s. In the area of women’s rights,
the National Action Committee on the Status of Women
was formed in 1971; the Canadian Advisory Council on
the Status of Women, a quasi-state organization, in
1973; the National Association of Women and the Law
in 1977; and the Women’s Legal Education and Action
Fund in 1985. The major aboriginal rights organizations
also formed in the late 1960s and early 1970s. Of 239
major aboriginal political organizations existing in 1993,
43 formed in the 1960s, 92 in the 1970s, and 28 in the
1980s (Frideres 1993, 288). The Advocacy Resource
Centre for the Handicapped, a leading organization
advocating expanded rights for the handicapped, was
formed in 1980.

After the mid-1960s the national and provincial gov-
ernments created agencies that have acted as advocates
of the new civil rights and liberties. The provinces and
the national government also began adopting compre-
hensive human rights codes prohibiting private discrim-
ination on a broad range of grounds; along with these
codes, they created quasi-judicial human rights commis-
sions to hear discrimination claims, from which there are
appeals to the regular courts (Knopff 1990, 36-40;
Tarnopolsky 1982, 25-37, 434-9). In addition, in the late
1960s several provinces and the federal government
created law reform commissions that provide continuing
advice to legislatures on legal reform. Both types of
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commissions became institutional sites for liberal rights
advocacy, and there has been a fluid interchange of
talent and legal resources among these governmental
agencies, the law schools, and private rights advocacy
organizations (Devins 1993; Morton 1993, 193-4; Mor-
ton and Knopff 1993, 72).

Canadian rights advocacy organizations are primarily
liberal or left-liberal in orientation. To a significant
extent this reflects deliberate policies by the national
government to cultivate liberal advocacy organizations.
The Canadian Department of the Secretary of State,
under the direction of Trudeau’s Liberal Government in
the late 1960s, developed an aggressive program to
finance citizens’ advocacy organizations focusing on such
issues as women’s rights, language rights, and multicul-
turalism (Pal 1993). Nonetheless, several conservative
organizations support litigation, among them the Na-
tional Citizen’s Coalition and REAL Women, but they
have enjoyed much less success than liberal groups
because, as Morton and Knopff (1993, 70) observe, “they
are decidedly swimming against the ideological tide.”

Government Sources of Financing. The national and
provincial governments have developed a variety of
programs that finance rights litigation and advocacy. In
the decade after 1965, in a major policy revolution, the
Canadian provinces created legal aid programs that
finance both civil and criminal cases. The rapidity of the
development cannot be overstated. Ontario incorpo-
rated an official legal aid program in 1966; by the end of
1975 all the provinces had created such a program
(National Legal Aid Research Centre 1981). The federal
government contributed to the rapid growth with subsi-
dizes (Zemans 1978). In brief, the provinces and the
national government created virtually the entire legal aid
apparatus in less than a decade.

Spending on court cases by the new legal aid organi-
zations increased dramatically in the 1970s. The level of
funding by the Ontario Legal Aid Program, the largest
of the provincial programs and the first to be created,
illustrates that growth (see Figure 1). The level of
funding grew between 1970 and 1977, and then rose
rapidly again in the late 1980s.%

The Court Challenges Program, a set of funds created
specifically for financing test cases, is another govern-
ment-sponsored legal program that began prior to pas-
sage of the Charter. The program was established in
1978 to finance court cases on language rights protected
under the Constitution Act of 1867; since then, it has
“supported almost every major language law case at the
[Supreme] Court” (Brodie 1992). The government
added a component to the program in 1985 to finance
cases under the equality provisions in the Charter.
Between 1985 and 1992, when the program was elimi-
nated by the Mulroney government, the equality com-
ponent financed 178 court cases at all levels of the
system, including 24 cases in the Supreme Court (Court

4 Some of the growth in legal aid in the late 1980s may have been due
to the Supreme Court’s decision in Singh (1985), which required the
government to conduct hearings before deporting illegal immigrants
and to ensure that immigrants have counsel in such hearings. I am
indebted to Ian Brodie for this observation.
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FIGURE 1. Legal Aid Expenditures (Ontario)
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Challenges Program 1992). Trends in the program’s
funding and case support across time are not easily
identified, although it is clear that the language compo-
nent supported some cases prior to passage of the
Charter (Court Challenges Program 1992). It is also
clear, however, that the creation of the equality compo-
nent in 1985 resulted directly from the desire of interest
groups and government officials to implement the equal-
ity rights in the Charter (Brodie 1992). Conservative
groups have criticized the program for supporting only
liberal or left-liberal causes, and the government briefly
eliminated the program’s financing from 1992 to 1994.

The national government’s Department of Indian
Affairs and Northern Development (DIAND) also be-
gan sponsoring test case litigation prior to adoption of
the Charter. DIAND began funding court cases in 1965
but significantly increased its support in the late 1970s,
financing about 25 test cases before 1982 (Milligan 1989,
16; Oscapella 1988). DIAND has provided financial
support for most of the aboriginal rights cases that have
reached the Court (author’s interviews with lawyers for
native rights organizations, June 1992).

The Legal Profession. Several highly significant changes
in the Canadian legal profession have occurred since
1945, with the most important developments between
the mid-1960s and the early 1980s. First, Canada’s
system of legal education changed dramatically as the
importance and autonomy of law schools increased. In
Canada, as in the United States, training for the practice
of law has shifted from apprenticeship, a system in which
legal education is dominated by the relatively conserva-
tive interests of the practicing bar, to law schools. Ten of
Canada’s 20 law schools were created after World War
II, and the number of full-time law professors almost
doubled between 1971 and 1982 alone (Stager and
Arthurs 1990, 90, 302-3). As the importance and auton-
omy of the law schools grew, legal training increasingly
emphasized theoretical and constitutional issues (Bush-
nell 1992, 281-2, 341-2, 343-6; Stager and Arthurs 1990,
84-91). By 1982, the year of the Charter’s adoption,
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FIGURE 2. Canada’s Lawyer Population
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Canadian law professors were remarkably young (the
median age was 38) and generally supportive of a
growing policymaking role for the judiciary on civil
liberties and civil rights (Stager and Arthurs 1990, 303).
For instance, in a survey conducted in 1982-83, 18% of
law professors reported working for a law reform com-
mission, and 25% reported working for a public interest
or community group (Stager and Arthurs 1990, 304).

The growth of law schools also provided an institu-
tional base for critical scholarship and advocacy on
constitutional issues. Bora Laskin, chief justice of the
Supreme Court from 1973 to 1984, led the push in the
1950s and 1960s for scholarly critique and advocacy. In
1951 he attributed the Court’s conservatism to “the
conservative tradition of the Canadian legal profession
... [and] the late development of university law schools”
(Laskin 1951, 1046). By the 1980s, by contrast, many in
the growing ranks of law school professors actively
pursued advocacy scholarship favoring liberal judicial
interpretation of civil rights and liberties (Morton and
Knopff 1993, 61, 72-5).

In addition, in the 1970s Canada’s lawyer population
grew dramatically and began to diversify, and attorneys
increasingly engaged in advocacy. The most significant
rise in the number of lawyers occurred between 1971 and
1981, when their ranks more than doubled (see Figure 2)
(Stager and Arthurs 1990, 149). As Figure 2 illustrates,
the attorney population grew at a faster pace prior to
1981 than afterward; thus, the Charter induced no
unprecedented growth in the number of lawyers.

The Canadian legal profession also began to diversify
by ethnic origin and sex after 1970. In 1961, 79.6% of all
Canadian lawyers were from either a British or French
background; by 1971, that proportion had declined to
74%; by 1981 it had dropped to 68.1% (Stager and
Arthurs 1990, 148-54). The proportion of British origin,
in particular, declined from 56.3% in 1961 to 44.5% in
1981. Ethnic minorities, who constituted only about
one-fifth of the total in 1961, accounted for almost
one-third by 1981. The rate of growth in the represen-
tation of women in the legal profession was even more

dramatic. In 1961, only 3% of all lawyers were female;
their proportion grew to 5% in 1971, 15% in 1981, and
22% in 1986 (Stager and Arthurs 1990, 148-50).

The structure of legal practice also began to change in
the 1970s as the number and size of large law firms
began to grow. Both the quantity of such firms and the
lawyers working in them have risen at a significantly
faster pace than the number of lawyers in general
(Stager and Arthurs 1990, 170-7).

Taken together, these changes in Canada’s interest
group system, governmental financing of litigation, and
the legal profession fundamentally transformed the Ca-
nadian support structure for legal mobilization prior to
adoption of the Charter in 1982.

The Canadian Supreme Court: Attitudinal
Composition and Docket Control

Due to patterns in the Supreme Court’s attitudinal
composition from 1960 to 1990, the Canadian case also
makes possible a test of the judicial attitude hypothesis.

‘Recent research has confirmed that judges in Canada,

like their counterparts in the United States, differ signif-
icantly in their voting on rights cases (Heard 1991;
Morton, Russell, and Riddell 1995; Tate and Sittiwong
1989). Nonetheless, what is striking about the Court’s
attitudinal composition is the unambiguous dominance
by judicial conservatives over the entire period prior to
the mid-1980s. Judicial liberals gained a majority on the
Court only after 1985. Table 1 illustrates the changing
composition of the Court by characterizing the justices
as liberal (+) or conservative (—) in their attitudes
toward the new rights claims. Prior to 1982 there were
three leading proponents of an expanded civil liberties
agenda on the Supreme Court—Ivan Rand (served
1943-59), Emmett Hall (1962-73), and Bora Laskin
(1970-73 as associate justice, 1973-84 as chief justice).
Nonetheless, no majority of justices consistently sup-
ported the expansion of judicial policymaking on civil
liberties and civil rights until the late 1980s.

Canada also presents an ideal test of the docket-
control hypothesis. The Court’s workload began growing
in the early 1970s, prompting Parliament to grant the
Court in 1975 nearly complete discretion over which
cases to decide (Bushnell 1982; Knopff and Morton
1985). There remain appeals as of right principally in
some criminal cases, but the vast majority of cases
coming to the Court are now on the discretionary
docket. Thus, 1975 marked a significant turning point in
the Canadian Supreme Court’s institutional history.

PATTERNS IN THE CANADIAN SUPREME
COURT’S AGENDA

In light of the various changes in Canada’s Constitution,
its support structure for legal mobilization, the Supreme
Court’s attitudinal composition, and the Court’s docket
control, what changes have occurred in the Court’s
agenda, and when did they begin? I pursue here a data
triangulation strategy, using a variety of alternative
measures of the Court’s agenda and workload from 1960
through 1990. The data generally tell much the same
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TABLE 1. Attitudinal Composition of the Canadian Supreme Court

1960 1965 1970 1975 1980 1985 1990
—Kerwin —Taschereau —Fauteaux +Laskin +Laskin +Dickson +Dickson/+Lamer
—Abbott —Abbott —Abbott —Beetz —Beetz —Beetz —Cory
+Cartwright® +Cartwright +Hall +Dickson —Chouinard —Chouinard —Gonthier
—Fauteaux —Fauteaux —Judson —Grandpre  +Dickson —Estey —La Forest
—Judson +Hall +Laskin —Judson —Estey® —LaForest +/—L’Heureux-Dubé®
+Locke —Judson —Martland —Martland +Lamer +Lamer +McLachlin
—Martland —Martland —Pigeon —Pigeon —Martland —Le Dain +/—Sopinka®
—Ritchie —Ritchie —Ritchie —Ritchie —Mclntyre —Mclntyre —Stevenson

+Spence +Spence +Spence —Pigeon +Wilson +Wilson
—Ritchie

Note: chief justices are italicized at the top of each column
(+) indicates liberalism on civil liberties and rights
(—) indicates conservatism on civil liberties and rights

legal rights (of the criminally accused).

claims on equality.

Sources: Bushnell 1992; Heard 1991; Morton, Russell,. and Riddell 1995; Tate and Sittiwong 1989.

2Bushnell (1992, 317) places Cartwright in the group of justices who were opposed to the use of fundamental rights in judicial review. That characterization
differs significantly from Cartwright's high civil liberties score in research by Tate and Sittiwong (1989). Following Tate and Sittiwong, Cartwright is categorized
here as a liberal because his votes overwhelmingly supported the civil liberties position in disputed cases.

bAccording to Bushnell (1992, 487-8), Estey opposed the growing rights-based activism of the Court after 1985, publicly stating so upon resigning in 1988.
This differs from his above-average civil liberties support score as reported by Tate and Sittiwong (1989).

“Morton, Russell, and Riddell (1995) report that L’'Heureux-Dubé tends to support Charter claims on equality rights but tends to oppase Charter claims on

“9Morton, Russell, and Riddell (1995) report that Sopinka tends to support Charter claims on legal rights (of the criminally accused) but tends to oppose Charter

story: Significant changes in the Court’s agenda, on a
number of dimensions, began in the early 1970s and
continued at rates that remained largely the same at the
time the Charter was adopted in 1982. There are some
exceptions to that general pattern. Most important, both
the Court’s level of support for rights claims and the
number of requests for the exercise of judicial review
apparently rose in response to passage of the Charter,
but on most dimensions the agenda transformation
began at least ten years before. In this section I survey
these developments, leaving a discussion of their signif-
icance to the following section.

The Issue Agenda

First, the Court’s issue agenda changed dramatically
between 1960 and 1990 (see Figure 3). The proportion
of the docket devoted to civil liberties and civil rights
grew dramatically, and the proportion devoted to tax
cases and ordinary economic disputes declined dramat-
ically.5 Both developments began prior to adoption of
the Charter in 1982. Civil rights and civil liberties cases
constituted 13% or less of the Court’s agenda before
1975, and by 1990 they claimed about 60%—but the
growth rate between 1980 and 1985 (86%) was only
marginally faster than between 1975 and 1980 (78%).
Similarly, the proportion of the agenda devoted to tax

5 In using these measures, 1 follow Pacelle (1991). I include in the
rights agenda, in addition to constitutional rights, some statutory or
common law rights that have taken on a status analogous to constitu-
tional rights. They include the common law concept of “natural
justice” and statutory prohibitions of discrimination. The proportion of
the agenda devoted to rights that I report here is somewhat higher than
that reported by Morton, Russell, and Riddell (1995), probably
because my analysis is not limited to Charter cases and because I use,
as a base, only full decisions (one page or more of opinion). Ordinary
economic issues, as defined here, include all tax disputes (unless they
raise a rights claim) and a range of ordinary private disputes, among.
them contracts, torts, wills and estates, and the like.
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and ordinary economic issues abruptly began to decline
after 1975 but prior to adoption of the Charter in 1982.6

Judicial Review

The Court’s exercise of judicial review increased be-
tween 1960 and 1990, but the growth appears unaffected
by passage of the Charter. Figure 4 presents two sum-
mary measures, the number of cases in which the Court
considered whether to overturn a law, and the number of
cases in which it did so. The use of judicial review grew
moderately between 1960 and 1990, but the largest
increase occurred between 1975, when the Court struck
down a law in only one case, and 1980, when it struck
down laws in five cases. After 1980, although the number
of laws struck down increased, the rate of growth
appears to have declined.” Yet, the number of cases in
which litigants asked the Court to exercise judicial
review significantly rose after passage of the Charter.
Although the growth apparently originated in the late
1960s or early 1970s, between 1985 and 1990 the number
of requests for judicial review increased dramatically. In
1985 the Court decided eight cases centering on a
request for the exercise of judicial review; in 1990 it
decided almost thirty such cases.

6 There is also some evidence that the Court’s ordinary economic cases
are themselves shifting toward a focus on rights. For example, in
Norberg v. Wynrib (1992), a tort case, the decision centered on the issue
of sex discrimination. Thus, the trends presented in Figure 2 likely
understate the extent of the transformation from ordinary economic
issues to rights issues. I am indebted to Ian Brodie for this observation.
7 At its high point in 1990, the Court overturned fewer than ten federal
and provincial laws. Compared to the average of about 16 state laws
and just under two federal laws struck down by the U.S. Supreme
Court per year in the 1980s (Baum 1992, 188-90), that is not a
particularly high number. There are far fewer provinces than states,
however, to generate potential conflict with Supreme Court policy, and
so we might expect the use of judicial review to be somewhat less
frequent in Canada than in the United States.
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FIGURE 3. Issue Agenda of the Canadian
Supreme Court

FIGURE 4. Judicial Review by the Canadian
Supreme Court
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Support for Rights Claims

Adoption of the Charter may have affected the Court’s
level of support for rights claims, but, if so, the effect was
neither clear nor dramatic (see Figure 5).8 In the early
period of the study, changes in the level of support are
an artifact of the small number of rights cases, and so
most of our attention should focus on the years after
1970. At the aggregate level, the Court’s support for
rights claims grew significantly between 1980 and 1985
but dropped again by 1990 (this observed decline is
consistent with results of research by Morton, Russell,
and Riddell 1995). Contrary to expectations, the Charter
had no sustained effect on the Court’s level of support
for the rights claims on its agenda. These aggregate
results, however, do not control for changes over time in
the nature of the rights claims being decided. In addi-
tion, the aggregate results do not reveal a growing
dispute on the Court in the late 1980s over which rights
claims should be supported: in broad terms, some jus-
tices favored criminal due process and negative liberties,
while others favored egalitarian claims (Morton, Rus-
sell, and Riddell 1995, 43-9). Nonetheless, the results in
Figure 5 suggest that the Charter’s effects have been
more subtle than is generally believed.

Basis for Decisions

Trends in several indicators of the basis for Court
decisions reveal another dimension of the Court’s
agenda. First, even after passage of the Charter, the
proportion of cases involving rights claims not founded
on that document continued to expand (see Figure 6).
There was a substantial increase in non-Charter rights
cases in 1985 over 1980; in fact, a surprisingly small

8 I define “support” as decisions that the rights claimant would have
regarded as favorable. I omitted from this coding decisions in which
the outcome was ambiguous or split, as well as cases in which there
were competing rights claims,
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proportion of the cases in 1985 were decided on Charter
grounds, probably in part because of the time lag in
bringing Charter cases through several levels of the
judicial system. The drop in the number of non-Charter
cases in 1990 resulted either from Charter cases squeez-
ing non-Charter cases off the agenda or from a transla-
tion of what previously would have been non-Charter
cases into Charter language. These data cannot answer
that question. But it is clear that Charter cases them-
selves were only a small proportion of rights claims in
1985 and that, for much of the period before the late
1980s, rights claims developed in formal independence
of the Charter.

Second, trends in the Court’s use of all higher law
foundations—including non-Charter constitutional law
(primarily federalism), the 1960 Bill of Rights, the
common law standard of natural justice, and of course,

FIGURE 5. Support for Rights Claims by the
Canadian Supreme Court
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FIGURE 6. Non-Charter Rights Cases in the
Canadian Supreme Court
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the Charter after 1982—are presented in Figure 7. The
proportion of cases decided on all higher law grounds
began to rise prior to 1982. Part of that growth reflects
an increase in the number of federalism cases decided by
the Court (Monahan 1987, 18-21; Russell 1985). After
1982, the proportion of cases in each of the non-Charter
categories declined as the proportion of cases involving
the Charter increased. By 1990, Charter cases began to
replace non-Charter cases on the agenda, although even
in 1990 a significant portion of higher law cases was not
based on the Charter. Because the use of higher law
foundations for decisions began to increase as early as
1975 and because the most important changes after 1982
consisted not of an acceleration in the rate of growth for
all higher law cases but a shift toward Charter founda-
tions away from other higher law foundations, it is

FIGURE 7. Higher Law Foundations for
Decisions in the Canadian Supreme Court
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FIGURE 8. Individuals and Businesses v.
Governmental Parties in the Canadian
Supreme Court
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possible that passage of the Charter simply changed the
foundation on which claimants based their challenges.

Types of Litigants

The nature of the parties appearing in Court cases also
changed between 1960 and 1990. A useful indicator
consists of trends in the types of private litigants who
oppose government actors. I focus here on individuals,
who often must rely on external sources of support to
reach the Court, and on businesses. Over the period of
the study, the presence of individuals increased, and the
presence of businesses decreased (see Figure 8). Signif-
icantly, the growing presence of individual litigants
began before passage of the Charter in 1982, and the
rate of growth did not increase after passage.

The extent of intervention in Court cases by third
parties also has grown since 1960 (see Figure 9). Third-
party intervention in the Canadian judiciary is analogous
to amicus curiae participation in the U.S. courts, and is
often taken as an indicator of the degree to which the
Court has become politicized. Brodie (1995; see also
1992) found that third-party intervention began to in-
crease before passage of the Charter, and my data also
clearly indicate that trend. Some growth is apparent as
early as 1975, and substantial changes are undeniable by
1980. As Brodie (1995) points out, however, third-party
intervention by nongovernmental organizations began to
increase only after 1980.

Caseload

The number of cases brought to the Court grew dramat-
ically over the period studied, but almost all the growth
occurred before 1982 (see Figure 10). The Court’s
docket is composed of two broad categories, leave to
appeal applications (over which the justices have com-
plete discretion) and appeals by right (which the Court
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FIGURE 9. Third-Party Interveners in the
Canadian Supreme Court
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theoretically must hear). As noted earlier, a statutory
change in the Court’s jurisdiction in 1975 shifted much
of its docket to the discretionary leave category, thus
giving the Court greater discretion over which cases to
decide. As a result, the number of leave applications
filed per year began to grow around 1975, accompanied
by a corresponding drop in the number of appeals. This
drop, however, did not entirely compensate for increases
in the number of leave -applications, and so the total
number of cases coming to the Court rose substantially
between the mid-1970s and early 1980s. The period of
significant growth ended in the early 1980s, prior to
passage of the Charter. In short, litigants began turning
to the Court in greater numbers long before passage of

FIGURE 10. Caseload of the Canadian
Supreme Court
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the Charter, and that event produced no new spurt in the
number of cases brought to the Court.®

DISCUSSION

The Canadian Supreme Court’s agenda indeed has been
transformed in the last several decades. The Court is
now a major constitutional policymaker, focuses much of
its attention on civil rights and liberties, increasingly
decides cases brought by individuals who are supported
by interest groups and government financing, increas-
ingly faces complex disputes involving large numbers of
parties, increasingly relies on higher law foundations for
its decisions, increasingly entertains requests to strike
down laws, and increasingly does strike down laws.

Most observers have attributed this broadly based
transformation to Canada’s recent adoption of the Char-
ter of Rights and Freedoms or, secondarily, to the efforts
of left-liberal justices on the Court. The evidence pre-
sented here, however, suggests that the Charter’s influ-
ence is overrated and that judicial liberals gained control
of the Court too late to have done more than encourage
existing developments. Instead, changes in the Court’s
agenda appear to have resulted from the combined
influence of two developments, the shift to a discretion-
ary docket in 1975 and the development of a support
structure for legal mobilization.

The shift to a largely discretionary docket in 1975
significantly contributed to the agenda transformation.
When the Court gained control over its docket, it
abruptly began moving private disputes from its agenda,
making way for a growth in cases related to public law in
general and to civil liberties and rights in particular. This
shift occurred even though judicial liberals were in the
minority on the Court at the time and remained so until
after the mid-1980s. The experience of the Canadian
Supreme Court in this respect closely parallels that of
other courts, in particular the U.S. Supreme Court, that
have gained discretion over their agenda. Given a
choice, judges apparently prefer to decide rights cases
rather than private economic disputes. Perhaps this is
because rights cases are more interesting and expand
judges’ influence more than do ordinary private dis-
putes, and perhaps because rights cases are difficult for
judges to avoid.

The growth of the support structure for legal mobili-
zation also contributed to the agenda transformation.
The various components of the support structure began
growing and diversifying just before the Court’s agenda
transformation started, and the support structure con-
tinued to grow as that transformation unfolded. Tempo-
ral priority and correlation alone cannot prove causa-
tion, but the weakness of the primary alternative
explanations, those focusing on judicial attitudes and
adoption of the charter, lends credibility to the support
structure hypothesis.

Moreover, there is direct evidence of causal links

9 The surprising lack of significant growth in the number of leave
applications in the 1980s may have resulted from the Court’s refusal to
abandon oral hearings on leave to appeal applications, which placed
time restrictions on the number of applications that could be heard.
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between the support structure and the Court’s agenda.
Government financial aid has supported a range of
important rights cases that have reached the Court.
Legal aid, for instance, directly contributed to the
growth of the Court’s agenda on criminal procedure. In
interviews conducted for this study, lawyers who were
active in criminal defense and human rights work in the
1970s identified legal aid as the principal source of
financing for criminal cases before the Court. For exam-
ple, a leading criminal defense lawyer who has argued
many cases before the Court said, “oh, it was legal aid, of
course. None of those cases could have gotten to the
Canadian Supreme Court without it” (interview with
author, June 1992). Government financing also sup-
ported other types of rights cases. The Court Challenges
Program funded virtually all the language rights cases to
reach the Court (Brodie 1992) and many of the equality
cases. Financing by DIAND supported nearly all the
aboriginal rights cases to reach the Court.

In addition, both the diversification of the Canadian
legal profession and the growth of large law firms
influenced the Court’s agenda.’® In the 1980s, large
Toronto firms allowed a number of their female attor-
neys to divert time and resources to the development of
a legal strategy and funding for women’s rights litigation
(Razack 1991, 29-42). Those lawyers created the Wom-
en’s Legal Education and Action Fund (LEAF) in 1985,
which has financed virtually all the women’s rights cases
in the Court since 1985.

Even the Charter itself may be understood as a
product of the changes in the Canadian support struc-
ture that transformed the Court’s agenda. A number of
rights advocacy organizations directly influenced the
language of the Charter in highly significant ways by
participating in the drafting process or by putting pres-
sure on the national government’s negotiators (Kome
1983, Morton 1993; Pal and Morton 1986). For instance,
the Canadian Civil Liberties Association, along with
several other groups, successfully lobbied for significant
changes in the Charter’s procedural rights provisions
(Epp 1995, 297-9).

Although both the Charter and the Court’s agenda
transformation reflect changes in the support structure
for legal mobilization, the Charter nonetheless has ex-
erted an independent influence on some aspects of the
Court’s decision making. In particular, the Court’s level
of support for liberal rights claims grew, albeit tempo-
rarily, after passage of the Charter. Furthermore, this
growing support apparently encouraged litigants to bring
more such cases, as evidenced by the dramatic growth
between 1985 and 1990 in the number of requests for
judicial review. As Manfredi (1993, 170-2, 212-7) has
argued, the Court’s willingness to interpret the Charter’s
provisions broadly and creatively, and the willingness of
interest groups to constitutionalize their claims through

10 Although the diversification of the Canadian legal profession con-
tributed to the support structure for legal mobilization, it is also clearly
true that a number of leading litigators on rights issues have been from
the dominant demographic base of the legal profession, white English
Canadians (Razack 1991). The transformation of the legal profession,
therefore, has been ideological as well as demographic.
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litigation, interact to heighten the policymaking role of
the judiciary.

Finally, although the majority of Supreme Court
justices did not actively encourage the agenda transfor-
mation documented here, some, particularly those iden-
tified as liberals in Table 1, certainly did. In addition,
majorities of the Court made several decisions that
significantly opened access to the Court’s agenda. In
several decisions in the late 1970s, the Court relaxed its
rules on standing, allowing individuals and groups to
pursue public interest lawsuits, and in the mid-1980s the
Court opened its doors to third-party intervention by
interest groups. These decisions surely contributed to
the agenda transformation.

A number of questions remain to be explored. My
data collection at five-year intervals has allowed a survey
of only the broadest trends in the Canadian Supreme
Court’s agenda, and much still may be learned by
examining year-by-year developments. In particular,
there is evidence that the Charter encouraged at least
some of the justices to lend greater support to rights
claimants, but the nature and extent of that influence
could be explored more adequately with research de-
signed to isolate that relationship. For example, we
would learn much about the Charter’s influence by
studying justices’ votes and case outcomes in various
categories of cases over the period of transition to the
Charter, controlling for the justices participating in
the decisions, fact patterns in the cases, and bases for the
decisions. I suspect that such a research strategy would
show that the adoption of the Charter indeed affected
judicial decision making. But any such effect should be
interpreted in the context of the broader trends reported
here.

In addition, this study did not examine the cultural or
educative effects of a bill of rights. Some might argue
that the Charter created a culture of rights-claiming in
Canada. I would speculate that this effect, too, depended
on the strategic efforts of rights advocacy groups. Brodie
and Nevitte (1993), for instance, have shown that a
number of the cultural developments commonly attrib-
uted to the Charter in fact preceded its adoption and
appear to reflect the development of new social move-
ments in Canadian society. As Morton and Knopff
(1993, 76) suggest, however, the Charter likely contrib-
uted to the strength of these social movements.

Finally, more research is needed on the relationship
between support structures and the implementation of
judicial decisions. Undoubtedly, courts lack powers of
enforcement comparable to those of legislatures and
executives. But there is evidence that organizational
support for judicial decisions greatly influences the effect
of those decisions (see, e.g., McCann 1994). Several
questions remain unanswered, particularly whether the
extent of implementation varies directly with the
strength of the support structure underlying a particular
legal right.

CONCLUSION

Sunstein has written that “rights do not fall from the
sky” but depend on carefully crafted institutions and a
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rights-supportive culture (1995, 61). In recent decades
constitutional engineers have relied heavily on bills of
rights as a means for protecting rights. As James Mad-
ison recognized more than two centuries ago, however,
bills of rights are not self-activating. Interpreting and
developing the often ambiguous provisions of a bill of
rights depends on mobilization of the law by individuals,
but they typically lack the capacity to take cases to a
country’s highest court. The effects of a bill of rights,
therefore, depend on the extent of organized support for
mobilization of the law. Admittedly, a bill of rights may
affect judges’ willingness to strike down legislation or to
check official action, but in the absence of adequate
resources for legal mobilization, few noneconomic cases
are likely to reach the judicial agenda, and judges will
have few occasions to us€ their constitutional authority.
Thus, constitutional reform alone, in the absence of
resources in civil society for legal mobilization, is likely
to produce only empty promises.

To what extent may we generalize from these conclu-
sions to the experience of other countries? If a bill of
rights profoundly and independently influences politics
in any country, those effects should be clearest and
strongest in Canada. There, observers commonly at-
tribute to the Charter a number of profound effects;
moreover, the Charter intervened in an otherwise com-
paratively stable political system, and so its influence
should be easily isolated. But even in Canada, an ideal
case, some effects attributed to the Charter resulted
instead from the growing capacity of rights claimants to
pursue litigation, and other effects that indeed resulted
from the Charter depended in addition on those changes
in litigant capacity. Moreover, similar support structures
appear to influence the judicial agenda in other coun-
. tries, particularly in the common law world, where access
to the higher courts depends on private initiative.

None of this indicates that bills of rights are irrelevant
to politics. Bills of rights matter, but only if civil societies
have the capacity to support and develop them.
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