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I. Introduction .

A divorce case may involve matters of lis pendens, judg-
ment liens, homestead rights, and bankruptcy. Lis pendens
is invoked if one or both parties own property when the
divorce petition is filed, so third parties may be affected
if they attempt to purchase from one of the litigants during
the pendency of the divorce. Since a divorce may result in
money judgments for alimony, division of property, child
support, and attorney fees, judgment liens may burden the
owner of land after the divorce. Homestead rights may be
claimed to protect against these judgment liens. A former
spouse may file for bankruptey following the divorce and
thereby attempt to be relieved of a judgment lien on
property.

In this article we will explore these concepts in the Kansas
setting. We will examine statutes and cases and offer some
suggestions to the practitioner and the legislature.

II. Lis Pendens and Divorce

A. Summary of Kansas Marital Property Law

Kansas is a separate property state. Spouses can bring
property into the marriage, earn incomes, and receive gifts
and inheritances during the marriage and keep that
property as their own.! Marriage itself does not directly
affect ownership of the property — i.e., the marriage does
not turn separately owned property into jointly held
property, nor is income earned made into jointly held or
community property; during the marriage each spouse is
free to dispose of property.? This freedom is subject to the
inchoate dower right and other potential constraints both
before and after the filing of a divorce petition, as discussed
further in Section II. B., below.

B. Real Estate
K.S.A. 60-2201 provides for lis pendens, meaning “a
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pending suit.”® This concept protects plaintiffs in actions
directly concerning property, actions such as quiet title,
mortgage foreclosure, specific performance of a land sales
contract, equitable actions in real estate conveyances, and
others, where the petition would specifically describe the
real estate. The defendant cannot successfully sell the land
to a third party during the litigation because K.S.A.
60-2201 (a) provides that the filing of a petition charges
third persons with notice of the case and that the third
person cannot acquire interests in the “subject matter” of
the case “as against the plaintiff’s claim.” K.S.A. 60-2201
(b) provides that if the defendant owns land in two or more
counties, the filing of the petition in one county is not suffi-
cient to give notice to third persons concerning land in the
other county; a verified statement describing the case must
be filed in the other counties.

In the divorce context, the statute would protect the
divorce plaintiff* from the possibility that the divorce defen-
dant might attempt to sell real estate to a third person
during the pendency of the divorce. An early Kansas case,
Wilkinson v. Elliott,’ held that lis pendens is applicable to
divorce cases even though they primarily concern the status
of the parties and not the disposition of property.

While a sale by a defendant is theoretically possible,
other legal concepts protect plaintiffs in divorce. The incho-
ate statutory dower interest of K.S.A. 59-505 requires
spouses to consent to the sale of real estate. Prudent buyers
inquire into the marital status of the seller and require both
spouses’ signatures even if the property is held by only the
seller. In addition, upon the filing of the divorce petition,
all property held by each party separately becomes “mari-
tal property” under K.S.A. 23-201, and the court has juris-
diction to divide that property. A sale or gift by only one
spouse during the divorce proceedings does not necessarily
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mean that the court loses power to divide the property.®

Even with these protections, however, the lis pendens
statute contains one problem when applied to divorce.
K.S.A. 60-2201(b) expressly covers only a situation where
the defendant owns property in two or more counties. It
does not cover a situation where the defendant owns
property only in one county, but not in the county where
the petition is filed. The Kansas venue statutes provide that
actions concerning real estate are typically filed in the
county where the real estate is located,’ with two excep-
tions: divorce cases are filed where the plaintiff or defen-
dant resides or where the defendant may be served;® actions
for specific performance of a real estate land contract may
be filed either where the land is located or where the defen-
dant resides.®

In divorce cases, therefore, an action may be filed in a
county where no real estate is owned by the defendant, and
K.S.A. 60-2201 (b) by its terms does not cover this situa-
tion. Practitioners probably file notice of lis pendens in
counties where land is situated even though the statute does
not specifically allow it, but it would be helpful if the legis-
lature would amend K.S.A. 60-2201 (b) to recognize cases
like divorce and specific performance of a land contract
where a suit may be filed in a county other than where
the land is located. '

C. Personal Property

One might ask whether personal property is also covered
by lis pendens. Can a husband whose wife has just filed
for divorce sell a car, a hog, a negotiable instrument, or
a mineral interest during the pendency of a divorce? Would
a purchaser have good title? Our statutory dower interest
does not protect personal property,'° so the buyer will not
seek the signature of the spouse. K.S.A. 23-201, however,
makes all property, both real and personal, “marital
property” at the time of filing the divorce petition and thus
subjects all property to a division, even property sold or
given to another person after the petition is filed.

Our lis pendens statute covers property that is the “sub-
ject matter” of the lawsuit; the statute does not distinguish
between real and personal property. In Wilkinson, the
court stated in dicta that lis pendens notice is effective in
divorce actions if the petition “point[s] out particular real
or personal property.”'? This statement indicates that the
court considered lis pendens applicable to both real and
personal property.

In Rumsey v. Rumsey,'® an action for alimony without
divorce under a 1935 statute, plaintiff sought in an amend-
ed petition to set aside conveyances of mineral interests
(“oil, gas and other minerals in section 237) that were
deemed personal property. Defendant had conveyed these
interests after the filing of the original petition, which had
not mentioned the mineral interests. Plaintiff claimed that
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these were fraudulent conveyances. The court held for
plaintiff, not only because of the fraud involved, but also
because lis pendens had given the purchaser constructive
notice of the action. The court stated that the lis pendens
statute “was not limited to real property.”! Since the pur-
chaser in Rumsey also had actual notice due to an attach-
ment of the property involved, it is unclear whether the
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court would have held the same with only constructive no-
tice and not actual notice.

While purchasers of real estate and their title examiners
routinely check the public records — the register of deeds
for evidence of good title, and the district court for pend-
ing lawsuits, judgments, and other filings — purchasers of
personal property seldom check the public records nor ask
whether the seller is a party in a divorce suit. They usually
assume that sellers own whatever is being sold: a car will
have a title certificate with the seller’s name on it; other
property is usually in the seller’s possession; and the seller
might have a bill of sale for some personal property.

A stronger case can be made for lis pendens’ applicabili-
ty to personal property where the petition describes the per-
sonal property. A quiet title action on a car is an example.
Here a good argument can be made that a purchaser should
be held to constructive notice of the case since not to do
so would promote fraudulent conveyances. But in a divorce
case, the petition rarely sets out the personal property with
specificity. The Wilkinson case mentioned above indicat-
ed in dicta that only if the personal property were “point-
ed out” in the petition would it be covered by lis pendens
concepts.'® The policy of protecting the litigants as against
purchasers would favor having lis pendens cover personal
property, whether specifically described in the petition or
not. The policy of supporting the inclusion of personal
property in lis pendens is further buttressed by K.S.A.
23-201 which makes all property “marital property” at the
time of filing the divorce petition.

What if after the divorce petition is filed in County A,
where the personal property is located, the defendant
moves the property to another county and sells it? Kansas

~ appellate courts have not considered this question. An early
Missouri case!'® refused to extend the doctrine of lis pen-
dens to personal property that had been moved outside the
state, but suggested in dicta that lis pendens notice would
apply to personal property moved to another location wi-
thin the state, despite the harshness of the rule to third party
purchasers.

Application of lis pendens to personal property in the
divorce context thus presents some problems. The legisla-
ture might consider clarifying the situation by stating
whether lis pendens applies at all; by stating how the plain-
tiff may give notice in counties other than the forum
county; by clarifying whether the notice follows the
property to other counties in the state; and by stating
whether lis pendens applies if the property is not specifi-
cally described in the petition.

III. Judgment Liens and the Homestead Exemption
in Divorce

A. Judgment Liens in General
Judgment liens are covered by K.S.A. 60-2202 and
2203a. Unlike lis pendens, judgment liens arise when the
property is not the subject matter of the lawsuit. When a
money judgment is entered by a Kansas state district or fed-
eral court in any chapter 60 action, the judgment becomes
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a lien on the judgment debtor’s real property.!” The lien
is automatic in the county in which the petition is filed and
can be obtained against property of the judgment debtor
in other Kansas counties by filing a copy of the judgment
and paying a fee.!® The lien in the county of the petition
is effective from the day of filing the petition, unless judg-
ment is entered more than four months after the filing date,
in which case the lien will date back only four months prior
to the entry of judgment. A lien obtained in a county where
real estate is not located will be effective only from the date
an attested copy of the journal entry is filed in the county
where the defendant’s property is located, unless the lien-
holder has resorted to section 60-2203a(a), which provides
a mechanism for obtaining early notice of judgment liens.
These statutory sections do not address whether a judg-
ment lien attaches to after-acquired property. A recent

A recent Kansas case concluded that after-
acquired property is subject to judgment liens.

Kansas case concluded that after-acquired property is sub-
ject to judgment liens. In Wichita Fed. Sav. & Loan Ass’n
v. North Rock Rd. Lts. Partnership,*® a wife in a divorce
had been given a property division judgment against her
husband, payable in installments over fifteen years. Later,
the husband acquired land, which he owned for several
years during which the installments became due. The court
held that this after-acquired property was subject to a judg-
ment lien in favor of the wife.2

B. The Homestead Exemption in General

The homestead exemption can sometimes protect certain
property from forced sale, including a foreclosure sale based
on a judgment lien. The Kansas Constitution? provides for
a homestead that is exempt from forced sale under any
process of law, with exceptions stated for sale for taxes, for
the payment of obligations contracted for the purchase of
the premises, or for erection of improvements (mechanics’
liens). K.S.A. 60-2301 defines the homestead as “one
hundred and sixty acres of farming land, or . . . one acre
within the limits of an incorporated town or city, or a
mobile home, occupied as a residence by the owner or by
the family of the owner, or by both the owner and family.”

When a personal money judgment is obtained, it
becomes a lien on all the real property of the judgment
debtor. But in situations where the homestead is put up
as a defense to the lien, timing is critical, as shown in the
following discussion.

The case of Jones v. St. Francis Hosp. & School of
Nursing?? illustrates, for example, that a judgment lien will
not attach to an existing homestead. Jones involved
property that had been occupied as a homestead prior to
the hospital’s obtaining a judgment. The court held that
the lien had not attached to the existing homestead. Like-
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wise, in Anderson v. Anderson,? homestead rights were
found to be superior to judgment lien rights for child sup-
port when a Kansas judgment, based on a prior judgment
obtained in Colorado, had not been entered in Kansas until
after the Kansas homestead was acquired.?*

While a lien does not attach to land that is an existing
homestead, it may attach later if the homestead is aban-
doned.?* The death of the judgment debtor is not aban-
donment if the judgment debtor’s survivor continues to
occupy the property as a homestead. For example, the Jones
court concluded that so long as Jones” widow continued to
occupy the property as a homestead, the personal judgment
against her dead husband could not attach to the land.
Once she abandoned the homestead by moving to a new
residence, the property might have been attached, but by
the time this occurred the hospitai’s attachment had been
barred by the nonclaim statute.?”

The homestead exemption will not protect land against
a judgment lien that has attached before any homestead
is created.?® For example, if a purchaser buys land that is
already subject to a judgment lien, the purchaser may not
spare the property from foreclosure by occupying it as a
homestead.?®
|

The homestead exemption will not protect land
against a judgment lien that has attached
before any homestead is created.

A hybrid situation can arise. Plaintiff obtains a personal
judgment against defendant who does not own any real
property. Within a short period of time, defendant obtains
some real estate and occupies it as her homestead. Which
is superior, the prior judgment or the homestead rights?
In Section III. A., above, we suggested that a judgment
lien can attach to after-acquired property in Kansas. Under
Kansas homestead case law, however, the judgment debtor
in this situation has a reasonable amount of time after
acquiring property to occupy the property as a homestead.
According to Stowell v. Kerr,* if defendant acquires land
and establishes a homestead within a reasonable time, the
homestead exemption will be superior to the lien. The court
did not define “reasonable time,” but indicated that a
period of “several months” was a reasonable amount of time
to establish a homestead.? The court pointed out that the
land was purchased with the intent of making it a
homestead. 32

C. Applicability to Divorce Actions

1. Introduction. Interesting judgment lien issues can
arise when a third party sues a married person. The case
of In re Marriage of Smith,* for example, illustrates that
a third party who sues a married person may have difficul-

ties obtaining judgment lien rights, depending on the
timing of the filing of the suit. Husband’s employer filed
an action against husband eleven days after husband had
filed a petition for divorce against wife. The court, based
on K.S.A. 23-201(b), which makes all property “marital
property” at the filing of the divorce petition, held that “a
creditor who obtains a judgment against one spouse during
the pendency of a divorce action is precluded from collect-
ing its judgment by executing against or claiming a lien on
property owned individually or jointly by the debtor
spouse.”3*

Of more concern in this article are the rights of former
spouses against each other, since divorce actions can
produce judgment lien rights in favor of divorcing litigants
in several areas: division of property, alimony, child sup-
port, and attorney fees. Any such judgment can create a
judgment lien against the judgment debtor’s real property
under K.S.A. 60-2202(a). For example, if husband is
awarded a judgment for alimony in the amount of $500
per month, that amount would become a judgment lien
on former wife’s real estate each month, with accruals every
month the alimony remains unpaid. Judgment liens in
divorce, however, raise interesting questions because of
homestead exemption claims and because the judgment lien
and acquisition of property often occur simultaneously at
the moment of entry of the divorce decree.

As shown above, a judgment lien attaches to after- |
acquired property. If property is already subject to a judg-
ment lien, a purchaser takes subject to the judgment. But
a judgment lien does not even attach to property that is
held by the defendant as homestead when the judgment
is obtained, and a person against whom a judgment has
been rendered may purchase land with intent to make it
a homestead and do so within a reasonable time.

What happens in divorce where the property division is
typically made at the same time that the judgment for alim-
ony, child support, or attorney fees is rendered? Is divorce
to be treated differently due to this simultaneity or due to
the nature of the judgments for child support, alimony, or
division of property — i.e., should judgments for these pay-
ments as a matter of public policy be preferred over a
claimed homestead exemption of a judgment debtor? .

2. Child Support.®® In Anderson, the wife had a
Colorado judgment against her former husband for the pay-
ment of child support. The court denied execution against
the former husband’s homestead property because the wife
had not filed her judgment in the Kansas county in which
the property was located until after her former husband
had occupied the property as a homestead. This case merely
supports the general rule of homestead law, mentioned
above, that judgment liens cannot attach to existing |
homestead property.

We found no homestead cases where child support judg-
ment liens were preferred over the homestead exemption.
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power to award homestead

However, the 1973 case of Mahone v. Mahone,* while not
areal property case, shows some preference for child sup-
port judgments over exempt property. There, the husband
received his pension rights in a divorce action. These funds
were exempt property under K.S.A. 74-4923 and were thus
comparable to a homestead exemption. On behalf of the
children, the wife sought to have these funds applied to
the husband’s child support obligation under the divorce.
The court held that a statutory exemption for pension rights
is not applicable when in conflict with the enforcement of
a decree for child support, because the purpose of the
exemption laws are “to secure to an unfortunate debtor the
means to support himself and his family, to keep them from
being reduced to absolute destitution and thereby public
charges.”%

The Mahone court cited Blankenship v. Blankenship®®
and Johnson v. Johnson,* (discussed below in the alimony
section), stating that they “clearly stand for the proposi-
tion that the exemption afforded a husband’s homestead
will not be applied to prevent a court from enforcing the
alimony rights of a wife.”* Having preferred alimony
rights, the court could also prefer child support rights. Simi-
larly and more recently in Mariche v. Mariche,*' Social
Security benefits of father were held to be subject to gar-
nishment to satisfy past due child support despite K.S.A.
60-2308 (a)’s exemption for a “pensioner of the United
States.” The court again cited Blankenship and Johnson as
support for preferring the judgment lien for child support
to an exemption.

3. Alimony. A lien could arise out of a judgment for
alimony. In an action concerning a husband’s failure to pay
alimony as prescribed in an earlier divorce judgment, the
court in Blankenship held that the alimony judgment was
superior to the homestead exemption. The original divorce
decree, however, had expressly declared “the sum allowed
as alimony is a lien on all the property of the husband,”
and had authorized the sale of such property (even if it is
a homestead) to satisfy the lien.*> The court went on to state
that “[t]he power to take the homestead from the husband,
and assign the same to the wife, is the exercise of greater
power than making a sum allowed as alimony a lien upon
all the property of the husband, and ordering the same sold
to discharge the lien.”** Similarly, in Johnson, the court
held that property (apparently husband’s homestead prior
to the divorce judgment) could be sold to satisfy a judg-
ment for alimony although the property was a homestead.

Blankenship and Johnson thus both resulted in the judg-
ment lien for alimony being superior to the homestead
exemption. Dicta in Mahone** and Mariche*s seem to
attempt to read into these two cases an inherent preference
for alimony judgments over the homestead exemption. Our
reading of Blankenship and Johnson, on the other hand,
persuades us that the rationale is apparently not that alim-
ony rights are somehow inherently preferred over
homestead rights. Rather, as expressly stated in Blanken-
ship, if a divorce court has the power to award any property
of either spouse to the other absolutely, then it has the lesser
roperty to one spouse but
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make it subject to a lien for the alimony obligation placed
on the recipient of the homestead. The courts simply did
that in the decrees of those two cases.

4. Division of Property. A divorce decree might provide
that the husband receive certain real property as part of
the property division. The wife, also as part of the property
division, receives a money judgment against the husband.
Can the husband’s property be protected as a homestead?
The answer may depend on whether the decree specifically
provides that the homestead is subject to the lien, as in
Blankenship and Johnson. Absent such a provision, it may
depend on whether the husband is living in the house as
homestead when the judgment lien becomes valid. In Bohl
v. Bohl,*® husband and wife were divorced, husband receiv-
ing a vacation house (not then occupied as his homestead)
and wife receiving a money judgment. The decree did not
expressly subject the property to a lien. Shortly thereafter,
husband remarried and occupied the vacation house as a
homestead. The court held that the judgment lien under
K.S.A. 60-2202 had attached before the homestead was
established, and so the homestead exemption was no pro-
tection against the lien.

If, by contrast, the judgment debtor lives in the house
continuously during the marriage, during the divorce
proceeding, and following the divorce, a different outcome
might result. Here, as stated in the Jones case above, the
judgment lien arguably could not attach to the existing
homestead; and as stated in the Stowell case above, a
homestead established in a reasonable time after acquisi-
tion by a person against whom an earlier judgment has been
rendered will be protected. This situation, however, is
admittedly different from Jones and Stowell, because the
judgment and the ownership change occur simultaneously.
While the house was homestead for the judgment debtor,

Are divorce cases different in regard to judg-

ment liens versus homestead either because of
the nature of child support, alimony, or child
support, or because the property division and
the judgment are created simultaneously?

L
the final, sole ownership of the house technically did not
pass to the judgment debtor until the divorce decree. And
this is so, regardless of ownership prior to the date of filing
the divorce petition, because K.S.A. 23-201 (b) makes all
property “marital property” at that date, with distribution
made by the trial court in the divorce decree.

5. Summary. Are divorce cases different in regard to
judgment liens versus homestead either because of the
nature of child support, alimony, or child support, or
because the property division and the judgment are created
simultaneously? The answer seems to be “yes, maybe” to
the former and “it depends” to the latter. Clearly K.S.A.
23-201(b) and 60-1610 give courts ample authority to sub-
ject a homestead that is given to one party in the divorce
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decree to a lien for alimony, child support, or division of
property. Absent this express lien, it is possible that our
appellate courts will prefer a 60-2202 judgment lien for
child support and perhaps alimony over a competing
homestead claim in the right case, if we read dicta in the
recent comparable cases correctly. The simultaneous cre-
ation of the lien and the ownership is not paramount; what
may be more important is whether the property was
homestead prior to the divorce decree.

IV. Bankruptcy Following Divorce

A. In General

Following a divorce in which one party is required to
make periodic payments for alimony, child support, or divi-
sion of property, either or both parties may file for
bankruptcy. Issues can include whether the right to receive
any of these payments from the former spouse is included
as property in the bankrupt’s estate and whether the
property is exempt;*” whether such rights to receive pay-
ments should be treated differently, depending upon
whether the rights are accrued, unpaid rights or future
rights to income;*® and which duties to make periodic pay-
ments are dischargeable debts.*® Since our focus in this arti-
cle is on judgment liens and homestead, we focus instead
on yet another issue: avoidance of judicial liens on exempt
property.

The divorce judgment can produce a division of property
where former spouse A receives the house along with an
obligation to pay the other former spouse B a future sum
of money to equalize the division of the equity in the house.
The judgment may result from a contested divorce where
the judge signs the judgment after hearing the evidence;*
or it may result from a settlement agreement filed by the
parties and approved by the court as “valid, just and equita-
ble.”s! If A then files for bankruptcy, can A keep the house
but avoid paying the claim imposed on A by the judgment?

We first need to introduce the subject and the terminol-
ogy. When a person files for bankruptcy, the trustee in
bankruptey takes charge of the bankrupt’s non-exempt
property, under § 541 of the Bankruptey Code called the
“estate,” composed of most of the bankrupt’s property, with
exceptions. Under § 522, the bankrupt can “exempt” cer-
tain property from passing to the trustee, i.e., retain owner-
ship, if that property is exempt under state law. That
property can include a home, and in Kansas it does include
the homestead described above — 160 acres in the coun-
try or 1 acre in the city.® The bankrupt can be relieved
of most debt obligations by having them “discharged.”

s
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Obligations arising from a divorce proceeding in the nature
of a property division, as opposed to child support or ali-
mony, are dischargeable.’® The bankrupt can also “avoid”
a “judicial lien” on exempt property under § 522 (£).% “Judi-
cial lien” is defined in § 101 (32) as a “lien obtained by judg-
ment, levy, sequestration, or other legal or equitable process
or proceeding,” and thus would include a judgment lien
under K.S.A. 60-2202 as discussed above.

A non-divorce case might involve a bankrupt who
exempts his house, which has a first mortgage against it.
The bankrupt can thus keep his house, subject to the con-
tinuing mortgage lien (not a judicial lien).* In the divorce
context, however, a fairness problem can arise because the
creditor is the former spouse B who holds a judgment
against former spouse A and a judgment lien on the house
received by A, the judgment given to make an equitable
and fair property division. Can A keep the house, but avoid
the lien because it is a “judicial lien?” Three important cases
have emerged from the 10th Circuit involving this ques-
tion in Kansas divorce cases followed by bankruptcy.

B. Three Recent Tenth Circuit Cases

1. Maus v. Maus.* In Maus, Nikki and Jesse entered into
a property settlement agreement which was accepted by
the court and incorporated into the divorce decree. The
agreement provided in relevant part:

D. [Nikki] be, and she is hereby granted as her sole
and separate property, free and clear of any and all
claims of [Jesse], the following:

[legal description of the real property]
* ¥ %

“F. [Nikki] shall pay to [Jesse] the sum of Twenty-
Two Thousand Dollars ($22,000.00) on or before the
1st day of September, 1985 . . .

“G. Should [Nikki] sell or convey the real property
first hereinabove described prior to July 1, 1984, [Jesse]
shall be entitled to receive 40% of the net proceeds
of the sale of the same . . .5
After the divorce, Nikki filed bankruptey and claimed

the property awarded to her in the divorce proceeding as
her exempt homestead. She also filed an application in the
bankruptcy proceeding pursuant to § 522(f) (1) seeking to
avoid any lien Jesse claimed in the property by virtue of
the divorce decree.

The bankruptcy court held that the above-quoted lan-
guage in the property settlement agreement created a “con-
sensual lien in the nature of a security agreement” rather
than a judicial lien and, therefore, was not avoidable under
§ 522(f) (1). The district court reversed, holding that the
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lien created by the settlement agreement was an avoidable
judicial lien.

The Court of Appeals for the Tenth Circuit affirmed,
holding that pursuant to § 522(f) (1) a debtor can avoid
a judicial lien imposed on homestead property by a state
court in a domestic proceeding which arises attendant to
a property distribution. The court stated that “if the decree
imposes a lien at all, it is a judgment lien under Kan. Stat.
Ann. § 60-2202(a)” and that “[c]onsequently, it is a judi-
cial lien as defined in 11 U.S.C. § 101(27).7%

The court reasoned that because the specific language
of the settlement agreement did not give Jesse a lien “by
its own terms,”® a lien could only arise under the general
lien statute, K.S.A: 60-2202(a). The court emphasized that
the settlement agreement had specifically provided that
Nikki take the property free and clear of any interest
claimed by Jesse therein. Therefore, the court reasoned that
a lien could only be created as a result of the judgment
being rendered against Nikki in the same county as the
county where the homestead property was located. The
court thus concluded that if there was a lien, it could only
be a judgment lien arising under K.S.A. 60-2202(a) and
that such a lien was a “judicial lien,” as defined in §
101(32), which could be avoided by § 522(f) (1). The court
recognized the harshness of its decision.but felt constrained
to apply the law as written by Congress.®

2. In Re Donahue.®? The issue next reached the Tenth
Circuit Court of Appeals in In Re Donahue, after the Maus
decision had been criticized.®® There, Donahue and his wife
(“Parker”) were divorced in Johnson County. Unlike Maus,
where the parties had a settlement agreement, the divorce
decree here resulted from a contested hearing. The decree
provided in pertinent part as follows:

E. Judgment against the defendant [Donahue] in

the amount of $43,650, payable on February 15, 1983,

or upon the remarriage of the defendant, the sale of

the property or a conveyance or mortgage of the
property, whichever should occur first . . .%
It further awarded Miami County land to Donahue

. . . subject to any indebtedness thereon and to the

judgment to plaintiff [Parker] in the amount of

$43,650 . . .%
After the divorce decree was entered, Parker neglected to
file the divorce decree in Miami County, Kansas, where
the real property was located.

After the divorce was finalized, Donahue filed
bankruptcy and listed Parker as an unsecured creditor on
the basis that the divorce decree had not been filed in
Miami County and that therefore no lien under K.S.A.
60-2202(a) could- have attached. Parker filed a proof of
claim in the bankruptcy as a secured creditor arguing that
the “subject to” language in the divorce decree imposed a
lien in her favor which was effective between Donahue and
her, and that the failure to file the divorce decree in Miami
County only rendered the lien unperfected, a matter of no
consequence as between the parties. The bankruptcy court
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and the district court sided with Donahue and held that
due to Parker’s failure to file the divorce decree in Miami
County, no lien was attached and that she was, therefore,
an unsecured creditor.

The court of appeals reversed, holding that in addition
to the judgment lien Parker could have had if the decree
had been filed in Miami County, she also had a separate
equitable lien arising from the “subject to” language con-
tained in the decree. The court distinguished Maus:

The critical difference between this case and Maus is

that the terms of the divorce decree in Maus explicitly

awarded the Property to the debtor spouse “free and
clear” of any claim of the nondebtor spouse. In our
case, by contrast, the divorce decree itself clearly con-
templated the creation of a lien or security interest of
some kind in favor of Parker and against the Property.

As just stated, that distinction is crucial. We said in

Maus that “if the decree imposes a lien at all, it is a

judgment lien under Kan. Stat. Ann. § 60-2202(a).”

Id. (emphasis added). In other words, the simple

money judgment in Maus only became a lien, if at all,

by virtue of Kan. Stat. Ann. § 60-2202. Such a lien
is, we held, an avoidable “judicial lien” under the

Bankruptey Code. In this case, there was both a money

judgment in Parker’s favor and a “lien” against the

Property, both of which were created by the divorce

decree. That specific “lien” is separate from any lien

arising from the money judgment by virtue of section
60-2202.%¢

3. In Re Borman.®” The issue next came before the court
in In re Borman. In Borman, the parties acquired a resi-
dence during their marriage which they owned as joint
tenants as their homestead property. The modified divorce
decree ordered husband to pay wife the sum of $19,640.67
within 45 days for the purpose of effectuating a division
of the marital estate. The real estate was set aside to him.
The court further ordered that if husband failed-to pay the
cash settlement, the real estate assigned to him would be
sold and the proceeds applied first to the payment of any
mortgages of record and then to the obligation owed to
wife. When the cash settlement was due, husband filed
bankruptcy.®

In the bankruptcy, husband claimed the real property
exempt as his homestead, and he filed a motion to avoid
wife’s lien to which wife objected. The bankruptey court
and the district court found for husband. The district court
relied on Maus in making its decision. On appeal, the Court
of Appeals for the Tenth Circuit reversed. In so doing, the
court limited its decision in Maus, stating:

[Wife] argues that in Maus the husband received a

money judgment and the wife received the homestead

property “free and clear” of any and all claims of the
husband; thus, Maus is limited to the issue of whether

a money judgment awarded in a divorce decree can

give rise to a lien on homestead property when the

divorce decree itself does not specifically create a lien.
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We agree.®®

The Borman court allowed the imposition of an equita-
ble lien on the homestead property because “it [was] clear
the property was intended to be the source from which the
debt would be paid.”” The court further held that the
bankruptey court had erred in avoiding the lien.

The Borman decision instructs (1) that the Maus deci-
sion is specifically limited to its facts; (2) that as long as
the divorce decree evidences an intent that a property divi-
sion is to be paid from the proceeds of homestead property,
an equitable lien can be imposed on the property to secure
the payment; and (3) that an equitable lien impressed in
the above circumstances is not avoidable pursuant to
§ 522(f) (1). The court did not address whether a lien spe-
cifically granted in a divorce decree to secure a property
division could be avoided pursuant to § 522(f) (1); however,
it appears likely from the dicta in Donahue that such liens
could not be avoided.™

C. Recommendations

The foregoing trilogy of cases™ instructs domestic prac-
titioners. When representing the spouse who is not receiv-
ing the house but is to receive a judgment, avoid factual
circumstances similar to Maus; do not grant to one spouse
homestead property free and clear of any claims or interests
of the other spouse and simply grant a corresponding judg-
ment for the equity division in the homestead property
without showing some evidence of an intent to secure the
equity payment by the homestead property. Specifically

state that a lien is being created. Extremely cautious domes-
tic practitioners may even want to retain title in both
spouses, grant possession to one spouse, and provide that
upon sale of the property, an award of a portion of the
equity of the property necessary to effectuate a fair property
distribution is to be made at that time.™

When representing the spouse who is not
receiving the house but is to receive a judg-
ment, avoid factual circumstances similar to
Maus; . . ..

|

Due to the recent Tenth Circuit decisions, domestic prac-
titioners in Kansas can structure their clients’ settlement
agreements and make suggestions to courts dividing their
clients’ property to protect them from the pitfalls they may
encounter in bankruptey court. However, there is a split
in the decisions across the country on this issue and unless
Congress amends the Bankruptcy Code to create unifor-
mity some uncertainty will remain. The issue could be clar-
ified by amending § 522(f) (1) to read:

(1) A judicial lien, except a judicial lien awarded in
a divorce or separate maintenance action to provide
for an equitable distribution of property between
spouses; . . . .
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