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Some issues concerning the property
of married persons in Kansas

By John C. Peck!

Introduction

m Ask someone what marital property is. You'll probably

get various responses like — it is property a married
couple has at any given time during the marriage; it is
property acquired during the marriage; or it is property
owned jointly by the couple. Black’s Law Dictionary
defines marital property as “property of spouses subject
to equitable distribution upon termination of marriage” or
“[plroperty purchased or otherwise accumulated by
spouses while married to each other and which, in most
jurisdictions, on dissolution of the marriage is divided in
proportions as the court deems fit.”? The lay
understanding focuses on the marriage, while Black’s
dictionary focuses on divorce.
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Kansas statutes use the term more narrowly than do the
definitions from the vernacular or from Black’s dictionary.
In Kansas, marital property as the term is used in the
statutes technically comes into being only upon the filing of
divorce under K.S.A. 60-1601 to -1622. Prior to the filing of
divorce, a husband and a wife may own some property
separately and some property jointly. K.S.A. 1998 Supp.
23-201 states that at the filing of the divorce all property,
regardless of when or how acquired or how held, becomes
marital property. So technically marital property does not
exist as such in Kansas prior to the filing for divorce. This
use of the term most closely fits Black’s first definition and
makes Kansas, in Professor Swisher’s classification, an “all
property’ equitable distribution state.”

In this article I discuss several issues regarding property
ownership and disposition during marriage and property
division at divorce. While most of these issues do in fact
concern marital property as our statutes define the term,
others do not. Hence, the title to this article.

The main sources of law on these issues for Kansas prac-
titioners are K.S.A. 23-201 to -208 (married persons) and
K.S.A. 60-1601 to -1622 (divorce and maintenance), appel-
late court cases, and Kansas Supreme Court rules.* Some
local bar associations have guidelines.> Two handbooks on
Kansas family law are available.®

Il. Property of married persons, in general
A. The statutory framework

The general rules regarding the nature of ownership of
property held by married persons are found in K.S.A. 1998
Supp. 23-201(a) and K.S.A. 23-202, and -204. K.S.A. 1998
Supp. 23-201(a) says that property brought into the
marriage or received after the marriage by gift or
inheritance, except a gift from the other spouse, remains
the person’s separate property and is not subject to the
disposal by the person’s spouse or liable for the spouses’s
debts. K.S.A. 23-202 empowers married persons to convey
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their real and personal property. Under K.S.A. 23-204,
married persons may carry on any trade or business,
perform any labor or services, and keep the earnings as
separate property.

When a person files a divorce, subsection (b) of K.S.A.
1998 Supp. 23-201 comes into play: “All property owned”
by married persons becomes “marital property” at the time
one spouse files for divorce. From that moment until the
divorce decree divides the property, each spouse has an
undetermined “common ownership” in the marital prop-
erty, the extent of which is to be determined by the court
under K.S.A. 1998 Supp. 60-1610, a part of the divorce
statutes.

The first three words of K.S.A. 1998 Supp. 23-201(b) are
key — “all property owned.” “All” indicates a legislative
intent to bring literally every bit of property of whatever
kind and in whatever form under the umbrella of the
divorce court’s dispositional powers. While the word “prop-
erty” seems clear, a look at the rest of K.S.A. 1998 Supp.
23-201(b) and cases from Kansas and other states indicates
that, over time, such a word needs clarification. For exam-
ple, we have had to add military retirement pay and profes-
sional goodwill expressly to the statutory section, and the
Kansas Supreme Court has dealt with patents as marital
property.” Other states have dealt with the question of
whether professional degrees such as the M.D., M.B.A., or
J.D. are property.? Property “owned” would include prop-
erty held in fee simple as well as lesser vested and contin-
gent interests, even though difficult to value, but not mere
expectancies.

Thus, in general, Kansas is a separate property state,
which means that property brought into the marriage
(K.S.A. 1998 Supp. 23-201(a)) or acquired during the mar-
riage (K.S.A. 23-201(a) and -204) remains the separate
property of each spouse during the marriage, until com-
mingled, gifted, or otherwise converted to jointly held
property. But on the filing of divorce, all property becomes
“marital property,” a kind of jointly held property, subject
to division of the divorce court.
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B. History of the statutory framework

These statutory sections are part of what was originally
the 1868 Married Womens’' Act, which

The 1981 provided that real and personal property
. brought into marriage by a woman
Legtsmture remained her separate property after the
amended marriage; that a married woman could
‘ sell her property; and that a married
K.SA 23,- woman could carry on a trade or busi-
201 (b) oo 10 ness and keep the earnings as her sepa-
: & rate property. Amendments in 1976
include iﬂ “desexed” the statute by changing the
property words “married woman” to “spouse.”
In 1978 the Legislature added to K.S.A.
O.umed at: the 23-201 a subsection (b) to identify “mari-
time Of lemg tal property.” The 1978 version of the
fOr divorce.” subsection, however, included as marital

property only property acquired by either
spouse after marriage, except for property
received as a gift or inheritance during the marriage.!° It also
excluded from marital property the property brought into the
marriage and property covered by a written agreement.
Subsection (b) also gave each spouse a common ownership
in marital property and made this marital property subject to
disposition by the court under K.S.A. 60-1610 of the divorce
statutes.! Thus, the original 1978 version of K.S.A. 23-201(b)
included as marital property only some property accumu-
lated after the marriage, making Kansas at that time a “dual
property’ equitable distribution state” in Professor Swisher’s
classification.’* The genesis of the 1978 amendment was a
tax reason — to make transfers of appreciated property from
one spouse to the other in a divorce settlement agreement a
non-taxable event, to circumvent the Dawvis rule.!3

The 1981 Legislature amended K.S.A. 23-201(b) to broaden
marital property to include “all property” owned at the time
of filing for divorce.”™ The 1987 amendments to subsection
(b) added military retirement pay as a specific type of
included property,’> and the 1998 Legislature added profes-
sional goodwill as a specific type of included property.16

Hll. Property during the marriage, prior to filing for divorce

A. K.S.A. 1998 Supp. 23-201(a).

As stated above, K.S.A. 1998 Supp. 23-201(a) and K.S.A. 23-
204 provide that any property brought into the marriage or
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acquired after the marriage belongs to the owner. One excep-
tion in K.S.A. 1998 Supp. 23-201 to outright ownership of sepa-
rate property by one married person is property received as a
gift from the person’s spouse. Although not apparent from the
language of the section, the purpose of this provision is proba-
bly to allow creditors to go after property given as a gift by the
debtor to the debtor’s spouse to avoid the claim. For example,
in Waltz v. Sheetz” H gave a deed without consideration to W
while H was indebted to the bank. The court held that real
property received by W as a gift from H remained subject to
execution in collection of his debts, that such a gift was fraudu-
lent as to creditors regardless of motive, and that “at best she
holds the title in trust for the payment of his debts.”18

K.S.A. 1998 Supp. 23-201(a) states that the property of one per-
son is not liable for that person’s spouse’s debts. Does subsection
(@) conflict with the common law necessaries doctrine, under
which a husband must pay for necessaries for his wife? Does
Kansas even still recognize the common law necessaries doctrine?
In St. Francis Regional Med. Center, Inc., v. Bowles"® the hospital
sued W on H's unpaid medical bills, for which only H and not W
had contracted. Both parties agreed that the necessaries doctrine
was unconstitutional based on Orrv. O® W argued that the doc-
trine should be abolished, while the hospital argued that the
appropriate remedy was to retain the doctrine but apply it equally
to both husbands and wives. The court held that the doctrine
applies equally to both spouses, but that the creditor must first pur-
sue collection against the recipient spouse. Besides the St. Francis
case, K.S.A. 59-2006 obligates married people to support their
spouses if the spouse is committed to a state institution. So it looks
like, despite K.S.A. 1998 Supp. 23-201(a), one spouse’s property
may indeed be subject to the debts of the other spouse in the
cases of necessaries or of a commitment to a state institution.

B. K.S.A. 23-202 & K.S.A. 1998 Supp. 59-505.

K.S.A. 23-202 appeared originally as Section 2, Chapter
62 of the 1868 Married Womens’ Act. It provided that a
married woman could sell her real and personal property
and contract concerning the property. The 1976 Legislature
amended K.S.A. 23-202 to “desex” the section and to
enable a married person to contract about any subject, not
just about real and personal property.

While K.S.A. 23-202 appears to give both spouses unfet-
tered power to dispose of their separately owned propetty,
the inchoate dower interest provided by K.S.A. 1998 Supp.
59-505%! acts as a constraint with respect to real estate. If the
person has conveyed real estate without the spouse’s signa-
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ture on the deed and if the person’s spouse survives the per-
son, the surviving spouse may sue to claim a half interest in
the property. If the non-consenting spouse predeceases the
person who has conveyed the property, the section would
not be applicable, and the grantee would have good title.
While K.S.A. 1998 Supp. 59-505 does not expressly prohibit
the sale of real estate without the signature of the person’s
spouse, prudent buyers will not accept such a conveyance.

The existence of a homestead raises still other issues.
Article 15, section 9 of the Kansas Constitution provides a
homestead exemption of one acre in the city and 160 acres
of farming land and provides that the homestead cannot be
alienated without the joint consent of the husband and the
wife.22 K.S.A. 60-2303 prohibits actions for specific perform-
ance of a contract for the sale or exchange of real estate
occupied as a homestead by the owner and his or her fam-
ily, unless the contract is signed by both husband and wife.
Thus, while the buyer of real estate always wants the signa-
tures of both spouses on the deed because of the inchoate
dower interest provided in K.S.A. 1998 Supp. 59-505, the
buyer of 2 homestead must also have the signatures of both
spouses on the contract to enforce the contract with a spe-
cific performance action.??

IV. Marital property pending divorce: The Relationship
between K.S.A. 1998 Supp. 23-201 (b) and K.S.A. 1998
Supp. 60-1610 (b)(1)

Separately held property remains (or at least can remain)
separately owned until one party files for divorce. At that
time all property becomes marital property, “a species of
common or co-ownership,”? subject to division by the
divorce court under K.S.A. 1998 Supp. 60-1610(b)(1). K.S.A.
1998 Supp. 60-1607(a)(1) permits the divorce court to issue
interlocutory orders during the pendency of the divorce
case that “[jlointly restrain the parties with regard to dispo-
sition of the property of the parties and provide for the use,
occupancy, management and control of that property.”
Some counties, like Sedgwick County, require a temporary
order in every case.

But, if there is no restraining order in place, issues arise.
In the absence of a restraining order, can a divorcing
spouse convey good title to property that has become mari-
tal property under K.S.A. 1998 Supp. 23-201, an antique
rocking chair, for example? Would a purchaser of such a
transfer of personal property own the property outright as
against a claim by the other spouse, who might attempt to
have a constructive trust imposed? Could the purchaser be
a bona fide purchaser (BFP), a person who pays value and
takes without notice of adverse claims, and with that status

1
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cut off the rights of the other spouse? What about transfers
just prior to the filing of the divorce petition?

Some lawyers say that the parties can transfer the prop-
erty after the divorce petition is filed if

there is no restraining order, but they Separately
caution their clients. If such property
is transferred, the court can take the b eldp rop erty
transfer into consideration in dividing remains ( or at
the property under K.S.A. 1998 Supp.
60-1610(b). If such a transfer is given least can
for little or no consideration, or seems remain)
wasteful or imprudent, the court can
consider the transfer to be a dissipa- sep aratel-?)
tion of assets, one of the factors under owned until
K.S.A. 60-1610(b)(1).%

But the statute itself appears to indi- one p arty ﬁ les
cate impliedly that such a transfer might fOT divorce.

not be valid if challenged — i.e, it

would be a transfer of jointly held prop-

erty (although the extent of joint ownership is still to be
determined) by one spouse only. In general, a tenant in com-
mon may convey that person’s interest in property. And the
holder of a joint tenancy interest may convey that person’s
interest, the conveyance converting the joint tenancy interest
into a tenancy in common.?® But, in general, a joint owner
can convey that owner’s interest only, which is another way
of saying that one cannot convey good title to property one
does not own. On the issue at hand, however, that of a
divorcing spouse conveying “marital property” after a divorce
is filed in the absence of a restraining order prohibiting such
conveyances, there are no Kansas cases squarely on point,
i.e., none involving direct sales of personal property. The few
cases that touch on the question seem to be split.

One recent case seems to read K.S.A. 23-201(b) and K.S.A.
60-1610(b)(1) in an analogous situation possibly to allow a
conveyance by one spouse after the divorce petition is filed
even though the property is co-owned. In Wear v. Mizell¥
after the divorce was filed, W changed the beneficiary from
H to W’s parents on a life insurance policy owned by W.
Prior to the divorce hearing, W died. H sought the proceeds
of the policy on the basis that H had become the joint owner
of marital property including the insurance policy at the
filing of divorce. The Kansas Supreme Court held that “a
divorce action is purely personal and ends on the death of
either spouse,” and that absent an interlocutory order under
K.S.A. 60-1607 restraining the parties from changing
beneficiaries of the insurance policies, K.S.A. 23-201(b)
“imposes no restrictions on either party from making
changes during the pendency of the divorce.”?

In an earlier case, Willoughby v. Willoughby,?® a federal
district court had held that a restraining order in a divorce

for .4 more complete.
L. Theis & Karl R
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case prevented one spouse from changing the beneficiary
of a life insurance policy. Citing Willoughby, the Wear court
recognized that the insurance policy became marital prop-
erty under K.S.A. 23-201(b), but the
court found the lack of a restraining
order to be determinative.

... Other cases

would seem to Instead of relying principally on
support the Willoughby, the Wear court sided more
ors - with In re Marriage of Wilson>® There,
propostition on the day of a divorce trial, the parties
that marital reached oral agreement on the con-
tested issues, including property divi-

property sion. The court granted the divorce and
cannot be directed W’s lawyer to draft the journal
conveye d entry. App.rommately a month la.ter, the
court received and signed the journal

after the entry, but then it was learned that H

divorce is “had died several hours before the court
signed the journal entry. W sought to
ﬁled set the journal entry aside. The court

held that H’s death terminated the mar-
riage, relying on K.S.A. 60-258, which stated that the filing of
the journal entry constituted the entry of judgment. Because
no journal entry had been filed, the parties were still married
when H died, so it ' was his death that terminated the mar-
riage. Likewise, the Wear court reasoned, W “died before
any divorce decree or other order concerning the marital
property was entered in the divorce action. A divorce action
abates at the time of death.”?! Thus, Wear may be read as
possible authority to permit a conveyance of marital property
by one spouse, if changing a beneficiary on a life insurance
policy can be analogized to conveying property.

Yet other cases would seem to support the proposition
that marital property cannot be conveyed after the divorce
is filed, even in the absence of a restraining order. In In re
marriage of Smith,3 the court held that a judgment lien
does not attach to the marital property when the creditor of
H obtains a judgment against H after the divorce petition
has been filed. Likewise in Gardner v. U.S., the court held
that a U.S. tax lien filed after the divorce petition has been
filed does not attach to marital property. In both cases, the
rationale was that imposition of liens of third persons
would interfere with the trial court’s ability to divide the
property under K.S.A. 60-1610(b)(1).3* The analogy to a
sale is the allowing of a judgment or tax lien to pass from
the landowner to the creditor or taxing authority.

What about the BFP status of a person purchasing personal
property from a divorce litigant? The divorce statutes them-
selves contain no provisions for giving special notice of a
divorce, and generally purchasers of personal property do
not rely on public records. But K.S.A. 60-2201 provides for lis

22 - THE JOURNAL /SEPTEMBER 1999

pendens protection for both personal and real property:
“When a petition has been filed ... no interest can be
acquired by third persons in the subject matter thereof as
against plaintiffs claim ... .” In Wilkinson v. Elliott*> the court
in dicta stated that lis pendens notice was effective in divorce
actions if the petition “point(s] out particular real or personal
property.”® And in Rumsey v. Rumsey,” lis pendens in a
divorce action gave the purchaser notice of plaintiff's possible
interest in mineral interests conveyed by her husband.

Can a spouse with only an undefined co-ownership in mar-
ital property transfer full title under the UCC? K.S.A. 84-2-403
provides the UCC rules for the ability of someone without
good title to pass good title to a BFP. Generally, a person
without title cannot pass good title. One exception is for the
person with voidable title.® The other exception is for the
entrusting of goods with a merchant who sells them.* Nei-
ther of these exceptions seem applicable to the marital prop-
erty situation, indicating that a purchaser of personal property
from a spouse after the divorce is filed would not be a BFP.©

Personal property has been the focus of this discussion
so far because other considerations would effectively pre-
clude transfers of real estate. In attempted transfers of real
estate by one spouse during the pendency of the divorce,
the other spouse is protected in two ways. First, the filed
divorce case is notice of the pending action, so rules of lis
pendens protect the other spouse.4! Second, purchasers
generally will not accept a deed from a person without the
signature of the spouse, because of the inchoate dower
interest established in K.S.A. 1998 Supp. 59-505.

K.S.A. 1998 Supp. 23-201(b) and K.S.A. 23-202 appear to
permit separate property (personal property, at least) to be
transferred by one spouse just prior to the filing of the
divorce. Depending on the facts, however, a court could
deem such a transfer to be a dissipation of assets, to be
considered in the divorce case under K.S.A. 1998 Supp.
60-1610(b)(2). Could it ever be so egregious as to be con-
sidered a fraudulent transfer? Although it is not squarely on
point, the 1999 case of Snodgrass v. Baumgart*? might sup-
port such a judicial finding. There the court decided that
conveyances by W to H in a property settlement agreement
could amount to a fraudulent conveyance as against a
plaintiff who had sued W prior to the divorce being filed.

V. Division of property at divorce
A. Factors considered in division of property

K.S.A. 1998 Supp. 23-201(b) makes all property of the
couple subject to division by the divorce court, regardless of
how and when acquired. K.S.A. 1998 Supp. 60-1610(b)(1)
lists the specific factors to be considered by the court.3 One




of the factors, “time, source and manner of acquisition of
the property,” would allow property brought into the mar-
riage to be returned by the court to the original owner.
However, this is not required. In In re Marriage of
Schwien,** H had brought property into the marriage that he
thought he should receive in the divorce — a remainder
interest in 240 acres of real estate, livestock, equipment, and
the right to occupy a residence rent-free for 10 years. W’s
premarital estate included $2,000 in a certificate of deposit
and a bond. The court held: “Unless and until guidelines are
adopted by the Kansas Supreme Court of required applica-
tion throughout the state (as exists with respect to child sup-
port guidelines), it is not an abuse of discretion for a trial
court to refuse to restore non-marital property to either
spouse or to give direct credit for gifts acquired during the
term of the marriage.”®

B. Fault as a factor

In 1976, before the Legislature amended K.S.A. 60-1610
to provide specific factors to be used in division of prop-
erty,* the court in Williams v. Williams" listed relevant fac-
tors, one of which was fault. But then in the 1990 case of
In re Marriage of Sommers,*® the court held that the
Legislature did not intend fault to be a consideration in
economic matters, except in some “rare and unusual situa-
tion where the misconduct is so gross and extreme that fail-
ure to penalize therefor would, itself, be inequitable.” The
act of fault not deemed gross and extreme in Sommers was
an alleged extramarital affair of H. According to the
Sommers court, examples of fault that could have been
considered might include abuse of a family dog that both
parties sought in the division of property, or H’s mental
abuse of W that had impaired her emotional ability to earn
a living. A recent article raises interesting questions about
the Sommers decision, specifically whether fault may still
be a factor in the economic matters of a divorce.®

C. Local guidelines

As mentioned above,® some local bar associations and
district courts have family law guidelines to assist the par-
ties in settling divorce cases. They specifically deal with
marital property division. In the Johnson County guidelines,
for example, Chapter III covers division of property and
Chapter IV valuation of property. Chapter III distinguishes
between “mutual property” (property common to the mari-
tal enterprise) and “individual property” (property acquired
independent of the marital enterprise): “As a general rule,
mutual property is included in the net worth of the parties

and is divided equally between the parties. On the other
hand, individual property is generally restored to the party
from whose side it originally came.”! Chapter III then pro-
vides further guidance in identification

and treatment of these two types of One of the
property. ')
The Shawnee County guidelines factors, time,
define marital property as property source and
acquired during the marriage, with
associated income and appreciation. manner Of
They define non-marital property as acquisition Of
property brought into the marriage or »
acquired after the marriage by will, thep roperty,
inheritance, or gift. Generally, marital would allow
property according to Shawnee
County’s definition is divisible at property
divorce, while non-marital property is brought into
not divisible.>2 the marriage

Sedgwick County has no bar associ-
ation guidelines. Attorneys occasion-
ally use those of Johnson County and
Shawnee County, however, and occa-
sionally mention them in court, but apparently sometimes
the court admonishes the lawyer about their inapplicability
in Sedgwick County. There, the unwritten general rule is
that courts start with the presumption that in a lengthy mar-
riage, e.g., 10 years or longer, property should be divided
equally; then it is the lawyer’s job to move the court off the
presumption.

to be returned

D. Debt

While neither K.S.A. 1998 Supp. 23-201(b) nor K.S.A.
1998 Supp. 60-1610(b)(1) mentions debt, courts generally
view debt as a kind of negative property and assign debts
along with property in dividing the property.> Placing the
burden of a debt on one spouse does not relieve the obli-
gation of the other spouse to the creditor if the other
spouse is obligated as a cosigner of the note or otherwise
obligated on the debt.

The Shawnee County Family Law Guidelines treat debts
in three topics: unsecured debts, secured debts, and debt
incurred after filing.>* The Johnson County Family Law
Guidelines treat the effect of premarital debts paid during
the marriage.”

E. Contested divorce versus seftlement agreement

In a contested divorce situation, K.S.A. 1998 Supp. 60-
1610(b)(1) requires the court to divide the “real and personal

e
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property of the parties.” On the other hand, K.S.A. 1998 Supp.
60-1610(b)(3) permits the parties to enter into a separation
agreement that divides the property, which the court may

accept if the court finds it to be “valid,

ves g@ﬂs from just and equitable.” The agreement is
then “incorporated into the decree,”

anyone which is equivalent to merger.5
received Unlike most other decrees that are
B final when made, some parts of
durmg the divorce decrees are modifiable. K.S.A.
marriage 1998 Supp. 60-1610 permits post-

decree modification of child custody
and support that result from either a
decree or a settlement agreement.

‘except [gifts]
Jrom the

s Decreed alimony is modifiable, but
persons downward only unless the obligor
Spouse, are agrees otherwise,”” But obligations for
separate alimony and division of property

grounded in a separation agreement
property. are not modifiable unless prescribed

by the agreement or later agreed to by
the parties.>® Thus, property division by decree is final;
property division by settlement agreement incorporated in
the decree is generally treated the same for post-decree
modification purposes — i.e,, it too is final and not modifi-
able unless the agreement prescribes that the property divi-
sion is modifiable, an unlikely situation.

F. Undoing estate plans: Rights of spouses or courts
to revoke gifts made as part of estate plans made
during the marriage

Assume that H and W divide their property as part of an
estate plan, with H and W each receiving property from the
other, that deeds are filed, that stock ownership is trans-
ferred, etc. Later one of the parties files for divorce. Can the
parties undo this plan after the divorce is filed as part of a
settlement agreement? Can the court undo it under K.S.A.
1998 Supp. 60-1610(b)(1)?

1. Power of the parties. K.S.A. 1998 Supp. 23-201(a) provides
that gifts from anyone received during the marriage “except

[gifts] from the person’s spouse” are separate property.
While this language seems to imply that such gifts are revo-
cable, the section does not say expressly that gifts are revo-
cable, and the purpose of the language is apparently to
protect creditors of one spouse.’® K.S.A. 1998 Supp.
23-201(b) provides that at the filing of divorce, all property
becomes marital property and becomes subject to division
by the court under K.S.A. 1998 Supp. 60-1610(b). The par-
ties could agree to undo the estate planning allocation as
part of their settlement agreement, at least with respect to
revocable transfers.®

In regard to a transfer to an irrevocable trust, if one
spouse has transferred property to an irrevocable trust and
the beneficiary is the other spouse, the transfer would be
revocable if the two spouses so request.’! If one spouse
has transferred property to an irrevocable trust and the
beneficiary is a third party, the transfer is irrevocable by the
grantor, and such property is not owned by either the
grantor or the grantor’s spouse.

2. Power of the court. K.S.A. 1998 Supp. 60-1610(b) gives the
court the power to divide the property of the parties. This
would include all property to which the parties have an
ownership interest — property in revocable, grantor-type
trusts. With respect to irrevocable, grantor-type trusts, if the
beneficiary is the other spouse, the right to receive income
and corpus would be an asset of the other spouse, which
the court could divide under its power under K.S.A. 1998
Supp. 60-1610(b)(1). If the beneficiary is a third person,
there is no ownership interest in either spouse, so it would
not be property divisible by the court.

G. Spouse in another state; property in other states

If one spouse owns property in Kansas, and if the other
spouse has never resided in Kansas, there is no statutory
dower interest with respect to the Kansas property.®? In a
divorce, the jurisdiction of a Kansas court to dispose of real
estate located in another state is limited. According to
Professor Casad, while a Kansas court may order a party in
a divorce to transfer out-of-state property to the other
party, the court itself does not have the power to convey
the property by decree.®
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H. Specific types of property to be divided at divorce

1. Pension plans. Although pension plans have become
important aspects of property today, our statues do not
deal with them in either a comprehensive or a very satisfac-
tory way. K.S.A. 1998 Supp. 23-201(b) specifically includes
as property only “the present value of any vested or
unvested military retirement pay.” It does not mention
other types of pensions. K.S.A. 1998 Supp. 60-1610(b)(1)
includes the following statement: “In dividing defined-con-
tribution types of retirement and pension plans, the court
shall allocate profits and losses on the non-participant’s
portion until date of distribution to that nonparticipant.”
Not mentioned are defined-benefits types of plans. The
Employee Retirement Income Security Act of 1974% created
qualified domestic relations orders, QDROs: “a type of
domestic relations order which creates or recognizes an
alternate payee’s right to, or assigns to an alternate payee
the right to, a portion of the benefits payable with respect
to a participant under a plan.”®® QDROs permit a court to
divide a pension plan and order the pension company to
make payments to the non-owner of the plan as part of the
order, even though the company is not a party to the
divorce case. But Kansas statutes do not mention this con-
cept. Both the Johnson County Family Law Guidelines%
and the Shawnee County Family Law Guidelines®’ discuss
valuation of retirement plans.

2, Goodwill of a professional. In the 1982 Kansas case Powell
v. Powell%® the court held that goodwill of a doctor’s prac-
tice was not property divisible in divorce. In H.B. 2626,
enacted by the 1998 Legislature, the Legislature added lan-
guage to K.S.A. 23-201(b) that makes “professional good-
will to the extent that it is marketable for that particular
professional” property divisible at divorce.®

3. Patents. The court treated patents as marital property in
the 1996 case In re Marriage of Monsiow.”® H owned a part-
nership interest in two patents. The value of the patents was
not ascertainable at the time of the divorce, and the district
court awarded the patents to H subject to a lien in favor of
W for 40 percent of H’s income from the patents after
expenses. H argued that the patents were not marital prop-

erty subject to division, but merely expectancies. The Kansas
Supreme Court held that an interest in a patent is a marital
asset subject to division despite the absence of a current dol-
lar value and upheld the ordered split

of income after expenses. This case In the 1982
demonstrates one way courts or parties K
could handle cases of property difficult ansas case
to value but having income potential. ... the court
4. Trusts. K.S.A. 1998 Supp. held that
60-1610(b)(1) states that “[tlhe decree gOOdM)ill Of a
shall prov.lde fqr any changes in benefi- doctor’s
ciary designation on ... (B) any trust .
instrument under which one party is the ~ practice was
grantor or holds a power of appoint-
ment over part or all of the trust assets, nOt.p ?’Op erty
that may be exercised in favor of either divisible in
party ... .” The Johnson County Family divorce

Law Guidelines” discuss the types of

trusts that should be considered in a

division of property — revocable, grantor-type trusts; and
revocable and irrevocable, non-grantor type trusts.

. Judgment liens and tax liens

K.S.A. 1998 Supp. 60-2202 provides that a judgment
creates a judgment lien on all the real property of the
judgment debtor in the county in which the judgment is
obtained and in other counties in which the plaintiff files a
certified copy of the judgment. Interesting judgment lien
questions can arise between divorcing litigants regarding
money judgments for division of property, alimony, child
support, and attorney fees, especially in regard to
homestead property.’? Judgment liens” and tax liens’* can
arise in suits against married persons.

J. Antenuptial and postnuptial agreements

1. Antenuptial agreements. Kansas has enacted the Uniform
Premarital Agreement Act, K.S.A. 23-801 to -811. The
Uniform Act generally upholds premarital agreements if
they are voluntarily entered into and are not uncon-
scionable.” Section 23-804(a) permits the parties to contract
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in the areas of property ownership,”® management,” and
disposition.”® Even before adoption of the Uniform
Premarital Agreement Act, Kansas recognized, liberally
interpreted, and upheld premarital
agreements if fairly and understand-
ably made and if just and equitable.”

King v. Estate of King® is a recent

... apparently
all property

becomes prenuptial agreement case. The par-
. ties entered into a prenuptial agree-
marital ment, which provided that each
property when  would retain property brought into
. the marriage or acquired after their

the divorce marriage, with the specific exception
petition is of a house they were purchasing on a
ﬁled, 50-50 basis. When this house was
' sold, the proceeds were to be divided
regardless of one-half to the survivor and one-half
to the decedent’s children. In case of

coverage.by an death, the survivor would have the
antenuptial or right to remain in the house and
postnuptial would pay expenses. The deed to the
' house, however, was a joint tenancy
agreement. deed. H died two years later. W sued

to quiet title, claiming title outright
and not subject to the agreement because the deed was a
joint tenancy deed that would vest complete title in her at
the time of death. Without citing the Uniform Act or any
prior prenuptial agreement case as authority, the court
upheld the agreement and affirmed the trial court’s judg-
ment against W. The agreement clearly contemplated the
purchase and disposition of the house. Without that spe-
cific language, however, the joint tenancy deed would have
“entitled the survivor to absolute possession and ownership
of the real estate upon the death of the other party because
it would have been considered real property that the sur-
vivor acquired during the marriage.”®!

2. Postnuptial agreements. A postnuptial agreement is similar
to an antenuptial agreement, but the parties contract after
the marriage rather than before the marriage. Because of
this time difference, while the marriage may be considera-
tion for an antenuptial agreement, arguably it cannot be
consideration for a postnuptial agreement because of the
contract rule that bars past consideration from being con-
sideration.®? Kansas courts say that postnuptial agreements
are generally upheld if fairly and intelligently entered into,
just, and equitable. However, most of the annotated Kansas
cases on the validity of postnuptial agreements are of two
kinds. One kind involves separation agreements made in
contemplation of divorce. The other kind involves antenup-
tial agreements, in which the court mentions postnuptial
agreements in passing when stating that the rules are the

. security interest
© 78 Parties may contra
. separation, marital d
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same for both antenuptial and postnuptial agreements.
Most of the Kansas cases do not involve agreements made
during marriage when H and W are getting along and want
an agreement in case of divorce or death for some reason
such as to protect children from an earlier marriage.

But there are cases involving true postnuptial agreements
made before marital problems arose — agreements, there-
fore, that were neither prenuptial agreements nor divorce
settlement agreements. In Porter v. Axline® the parties had
married in 1901 and had entered into a postnuptial contract
in 1929 because of differences of opinion in regard to what
property belonged to each of them. Both parties waived
rights of inheritance. H executed a will in 1933 that made
reference to the agreement. H died in 1940. The court
upheld the agreement against W’'s claim of a homestead
and personal property. In Keller v. Keller®* the parties had
married in 1908. They had entered into the contract in
1914. Each had waived rights in the other’s property and
had left property to the children of earlier marriages. When
H died, W sought to avoid the terms, but the court upheld
the contract.

3. Antenuptial and postnuptial agreements in light of K.S.A. 1998
Supp. 23-201(b) & K.S.A. 1998 Supp. 60-1610 (b)(1). Early versions
of K.S.A. 23-201(b) specifically stated that “property
excluded by a written agreement by the parties” did not
become marital property at the filing of the divorce.® But
the current version does not exclude such property, so
apparently all property becomes marital property when the
divorce petition is filed, regardless of coverage by an
antenuptial or postnuptial agreement.

If antenuptial and postnuptial agreements can be upheld
in Kansas (and they can, assuming that the court finds that
the contract meets the terms of the Uniform Act), the
divorce court’s power to divide the property under K.S.A.
1998 Supp. 60-1610(b)(1) is replaced by the court’s power
to uphold or strike down the agreement under the guide-
lines of the Uniform Act. Technically, upon the filing of the
divorce action, all property still becomes martial property
under K.S.A. 1998 Supp. 23-201(b), but the party seeking to
uphold an antenuptial or postnuptial agreement then
comes forth at the divorce hearing with that agreement and
seeks court approval of it. During the period between filing
the case and the hearing, that party can seek an order
based on K.S.A. 1998 Supp. 60-1607 to protect against dissi-
pation of assets in an attempt to uphold the agreement dur-
ing this time period. Alternatively, a party seeking to
uphold the agreement could append the agreement to the
original divorce petition or answer to give the court notice
of the existence and contents of the agreement, or append
it to the motion for temporary orders as grounds to support
the motion. Absent a temporary order against disposing of
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the assets, if the owner of property were still free to dis-
pose of assets during the pendency of the action® it would
be possible for one party to dispose of the assets in viola-
tion of the letter and spirit of the antenuptial or postnuptial
agreement.

VII. Suggestions for Further Research.

This article barely scratches the surface on a few issues
relating to property of married persons in Kansas. Future
articles might explore several issues in more depth. One

86 See S@@“ﬂ IV, supra.
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issue is valuing property like pension plans, goodwill of
professionals, closely held corporations, and personal prop-
erty such as antiques, heirlooms, or collections (e.g., stamp,
coin, or doll collections). Another topic could be tax issues
in divorce. Still another topic could be QDRO’s. An article
might explore the arguments for and against amending our
statues to include professional degrees and licenses in the
definition of property, thereby permitting the court to con-
sider them in allocating assets, as New York has done. An
article on the property and support rights of unmarried
cohabitants would also be appropriate.
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