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Ona of the most uniortunata facts about the relationshlp
of the United States with Latin America 15 that only in re=
vcent yaars has‘thera been any appreciable amount of intellec=

:  tual intarchange with raference to lawe This, of couraa, 13

 5f an example of the relativa lack of aultural axchange between

o these paopleq. Only 1n very racent years has the North

: American interaat 1n Lat;n America baen in any sense general

"f'and activeo 1 SN

Wh?la there are a few recent volumes which discuss vari-
| cga aSpecﬁs af¥Lat1n Amerioan.law in a fashion calculated to
1inﬁerest'the North American lawyer ahd’academician, ‘the Latin

k“ Amer1can contribux*ons to and attlitudes tOWard international

‘vﬁ<1aw ara- virtually unknown in the Unlted atates emcept n

*%FHvary rantrictad quarters.(

For this ”eaaon it was thought that a survey such as the
Lfona ﬁreaentad here would contribute not only o a batter

‘5 ~understanding of Latin Amsrican guristiu thought ag pertaining
fazto 1nternetional law, but also to a batter comprehension of

>/ !16381 ﬁhemry tn general, and of Latin Amerioan culture as a

‘ i fwho1e. -

The phaae of the philosophy of international 1aw which,
W1£h reference to tha regional apnlicatinn here atudied, hasg
been the major. 1nﬁarest in this work, i.e., Whether writers
' rely more on naturalism or positiviam s thé philosophical

foundgt&ons of the law of natlons, 1s, like the matter of
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Latin Americen law i1tself, a subject which has beeh neglected
"by North Amef;can-acholars. ymdst’texﬁbook and treetise<
ﬁritars,'in the fleld éf 1n§érnafional law, however, hava at‘
least something to sey about. legal philosonhy, if nothing more
than to'survey the predominant orientations of a few of the
more Ilmportent writers from the middle of the‘fifteenth‘cenQ
tuiﬁ to quite recent times.& The gﬁilosophioal content of
most genersl studies of 1ntarnatiohal/1aw 1s a hazy Intimation
that nositivism renreqents modern enlightenment as contrastad
with the superstifinn of an earlier day, but 1lttle effort 15
taken to establlsh any leg al theory by means other than simpla
suwgeation, and for thls reason t00 1t was thought that the
present survey mivhu be able to make some contrﬁbution to a
needed clarification. |
It may not be amiss to montion at this point that the
present writer's interest in this veneral topie stemmed from '
a realization that a shortcoming in his experience as a
teacher waa a feal1ng of 1nadaquaoy when attempting to
discuss the fomdations of intarngtianal law,. |
As has already been mentioned, treétiée writers are ofteﬁ‘
sufficlantly inkerested in the matter of the foundations of
international law to briefly mention 1t, but'more,éften than
not the remarks vegardin6 the problem are noﬁ particularly
111um1nating or informative except in an historical sense.
‘One of the raasons for *hia tendency to avold the depths of
this issue may ‘well be the very real fact that positiylsts»’
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anaknaturalists aTe fdund on . bbfh‘sideé'of virtually every
.1mportant practical questton, and that there is 11ttle Indle-
sation that efther avowad orlentation would consistently ro=

present a more enlightenad view than the‘other. Von Treitschke
_'and Austin, for example, held similar views on aoverelgnty but
 ‘each rapresentad a diffarant philosophical orientatlon' simi-
:larly, Kelgen and Le Fur, thouvh both monists, represent |
positiviam and naturalism respsctivsly, and 1n an *ntarroga-
‘tiva vein,'could thera be, any anpreciabla difference amon g
the vtews cf posttivists, aclactics, and naturalists as to é
| principla such, for exampla,ras that of ths thalweg? _  ' ,
What then, 1a the stgnificance of thls whole quest*on? ‘
~In a certa*n sende ag, for example, in the instances men-

 *ioned abova, the matter may have va 11ttle sign*ficance.
_ ry

'7ﬁf0nnthe other hand,vthe problem of whether just$¢e requires

“nétﬁrélblaw with vhich positive law can be‘goﬁbared ahd ime
::Prdvéd“is-df a’fundémentéifsort ~and‘it:femains afpersistent
1saua in that while 1nterest 1n 1% may wane for é Lima 16 .
seems alwaya ta be revived at a later moment.' Gurrently
,»there 18 cansidarabla attention botng shown to the matter.‘

To point up thts faot clearly but succinctly there would

o aaem to be no better way than to note ﬁhe pronouncements of

 4wo noted scholars in the field of intarnational law ‘who,
while both are considered to be *nclined toward a8 progressive
point of view, represent markedly different philqsophical 5
'orlentations. It’haa’beeﬁ‘said ".,.that ali‘philosophj of

law of this generation will necessarily have to be a 'dialogue



4,
‘with Kelsen.'"ll Whether or not this 13 a aound judgment neod
not be debated here eince for pu"poses of this discussion 1t
may . be noted simply that Hans Kelsen 8 statement is as emv
phatic a presentation of legal poeitlvism as the present wr1~'
ter haa seen, and perhaps the olearest aver written. The '
naturalistie orientation of Hersh Lauterpaoht, on the other v
hand, 1is a well thought through positlon whieh reveals, 1n lts‘
eontrast w*th Kelsen'a view, the philonphical 1mportance and
nature of tnis entire problem, |
The founder of the Vianna school, Hans Kelsen,‘in'a re-"
cent sketoh of the history of the natural law view, found to
‘his owm satisfaction that netural law has been uéed‘te'support
‘Aboth sides of the more important social and intelleotual ia-
nsuee as reflected In law, end, therefore, that 1ts validlty
as a body of norms to. govern social oonduct 18 at besat of
questionable merit, The usa of natural law both to defend
and to attack monarony, as by Filmer and Locke, or aocialism,
as by Comte and Spencer, is uited among others ea examplea
of the alleged duplioity of natural law, Agreeing with Plato
that a lie at times may be useful 1n supporting the ande of
government 2 Kelsen makes 1t quilte clear that he considers
fnatural 1aw to ba only a 11e which neverthelesa may be thought
by some to be useful.s | | | |
| There is evidence presented elsewhere that Kelsen does
‘not deny the value of metaphysical conaiderations, while his
view 1s that the objects of these on the one hand and mat-

“ters of a temporal charaoter on the other are to be surveyed
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with absniutaly no référance'to each other.* Seemingly 1t
.ia”on thls prem1se that Kelsen's attack bn‘ﬁatural law ia
baaed; | | ’ | |
| | In the 1ast analyais, hnwever, as far as the question of
the natura of Justice is cmncerned there is nothing which
dould be more amnhatic than Kelaen‘s statoment of poaitivlsm,
fand he 1eavea absolutely no aoubt that he considers natural
Tlaw to be unadulterated nonsanae. |
The English.international 1awyar, Hersh.nauterpacht on
fths other hand ~who seems of late to be primarily 1nterasted
in tha legal paramnality of the individual undar fnternational
vlaw, 15 quite emphatic that this atatua of the individual man,
and indeed paraonal rights of many sorts, are the result of a
reaiizatian of the natural right sf the individual as such to
 a degree of reapact.s;

| Lauterpacht 13 well aware that natural law has heen used
o suppurt both aides of many queshions, but strongly affirma
that 1ts chief application has been o the "...defense of the
‘impreacriptibla rlghts of the liberty and the equallity of
,man.“a This function of natural law, he says, is the ®, . .cON™
‘tinuous thread in the historioal pattarn of lagal and golitio
 ca1 thcught."v | ”
~'"he natural 1aw, in Lauﬁerpadht’s view, 1a not a seriaes
~of absolute norms, ulaar and conclse on every point at all
’timas in humen expar&enca. Rather, “‘4

‘Tt moulds the minds of rulers aﬁd 1eg131atore by

ingtilling into them that degree of ressonable~
noas and restraint which constitutes the barrier
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betwsen obedience and rebellion.8
One spprehends 1%, therefore, through a sort of intuition of
the Just, as something like thg realization of 8 consenaua
of justice In the Krabbean view., But 1t must not be thought
of as being solely a product of raticcination; accbrding to
Lauterpacht, a realization of the precepts_of natural 1aw"
results from experience.9 | o

The point of this perusal of a few of the 1deas of two i
of thq qutern World'skleading 1nternational_1egists‘on,the
matter df'naturalism‘ﬁs. Qositivism 1s to suggeat in some
small measure the.importance vhich juristic th;nkerskére dis~
'posed %o 1mputé to this fsasue regarding the basis cf law, |

It ahould be mentioned here in passing that the tarms
natural 1aw and positive law each suggest more than one type |
of legal or philosophical arrangement. Without in any way
attemptiﬁg to exhaust the point, 1t may be obaervéd that
natural law on the one hand may sungaat a sort of divinely
.ordhrga gchiama of thinga such as was env*sfoned by the Stoics
and the clerical doctors of the middle ages; 1t may suggest
a legal systam in whidh only preeepts of natural law are
‘1ega11y valid, as hald by Pufendorf; it may imply_the ldesn
of natural rights of man in the sense of eighteenth oeﬁtnry
rationalismy or 1t may postulate an Intultion of tho just as
a guiae to legislatioﬁ muoh_aé suggestad by Lguterpachtav
- Positivism, on the other hand, usually’rafers to the notion

of law as enacted or otherwise formlated by man himself,

The Austinian system, which recognized as law only thoge
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mles sangtioﬁed hy the sovereign, is perhaps the classic ex~
vampla qf pOSTtivism, but other‘exampléa would include the
‘reliance upon enacted treaties and establishéd customs of in=-
térnationQi law as emphasized'hy such authorities as Willlam
'S,'Hall and‘Augﬁab We Heffter, alaé‘the roformist schemes of
Jﬁha ae1f—éty1ed paSitivists*Leon‘ﬁuguit and Hans Kslsen,

" fAs'a rula of thumb 1% may be suggeﬁted‘that'conceptions
 which conceive of any 1aw, guridical or moral, as superior
fto the enacted law are %o be termed natural law concoptiaisg,
while systems which recognize only enacted 1aw, whaether by
’méniaﬁic savereignty of by piuralistic agraement, or crystal=
flized cuatom, are positivist in charactsr. Tt is 1mportant
;to raal*za, hcwavar, that a great meny writers and thinkers
‘reengnize the value of both positivist and naturalist ele=
 ments 1n ledal thought, and attempt to utilize them together
in aclac?ic comb?mations of various aorts. mhis eclecticism
i"’(‘}s perhaps more characteristic of jurists interested in inter~
 nationa1 law than of legists concerned with municipal law
:because International law 1s not as clogely tled to particular
lagisla%ive forms as is national law, end jurists of the
latter'interést aan morse éasiiy than their intermationalist
colleagues éehter'their attént19n on the mere form snd the
immediate sourco of lawe

In %hs domestic a;ﬁsa,*- then, 1% 1s not too aiffionlt to
think of iéw,ggg se as mere form aﬁd, conaequéhtly, bo leave
‘to 1egialat1va bodiaa, for the most part the function of

‘setting‘up the just norms, This 13 due, it would seem, %o
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- the relatively high degree of stability which obtains in the
domestic order. This stability 19 not in 1tself ﬁhe essence
of a legal system; rather, 1t 1s thé attribute of a’social
sltuation which allows of & partIOUIar type of juridical are
rangementuugenerally one whioh tends to glortfy tradition

and to disparage change.

It 13 true, of course, that in times of crisisn 
the dcmestio gphere frequently tands toward rapld adgustment,
vhile precedents, at these times, bacome of less relative |
weight..~Exémp1ééi$fythis can be seen in the leglslation of
tﬁe Great Depression and in the subsequent court decisions in
the Uhited States during the ninetéen-thirties. Thig ten= .
denﬁy can be seen to an extent in the cases 1nﬁoiving‘ﬁhe
Jépanese%Amarican displaced persons during the period of
World War IT. It appesrs in the extremlst movemshts‘in
Ttaly, Germany, and Russia in the present century, and in the
'sociél revolution in contemporary England., Relatively, howe
ever, as compared with intemational relationships, the do=-
ﬁestie sphere has exemplified stability.‘

While relative stabilfty has often obtained also in the
intérnational sphere, 1ts prevaleﬁcé hag tended to be 1993
general there‘than‘in the domestic realm, and 1% is nof morely
coincidental that the theorists of 1aga1 noaittvism have been,
in general, more widely recelved by those interested in mnle-
~cipal law than by those of a more 1nterngtionalist.orientation.‘
It 13 not suggested, of courée,)that'positiﬁism has left

International law unacéthad,iand that the latter's alleglance
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to‘natural'law,kof to the concept of justice as distinguished
~ fyom, éhd‘és HOﬁetimes over-riding, the positive law, has
been a constent, 'Manifestly’ho‘such‘view has been taken in -
this‘work,‘but it 19 significant that the writers of inter=
national law have, on the whole, been less Austinian thenm
~the¥Aust1niéns; i1.8., loas rigidly pbsitiVigt‘than the do=-
'méﬁﬁic leglists, Pogitivism in intemational law has been
,eifﬁé?‘bf a less rigld or of a more revolutionary sort than
‘itsféomastic countarpart; "It has looked{in times past‘as

_‘weil as preSGnt primerily toward treaties and customs, but

‘  Has often recognized alsa the power of tha 1daa cf justice

"‘5{53 a real force in the Juridical process. Especial y in

quite recent times 1% has ‘taken forms which while in theme
selves of a radical but,positiviat character, retain often:
',(aélin'theicasé of Duguit)‘implied overtones of innate juse
toe and equity. Even the positivist view of Kelsen, while
: r101d1y charactorized as such in placinv International
above domestic law in tha hierarchy of norms, appeals to the
internationaligtis owpksensg‘qf,;ustice; for 1t is'being Gimw
’rected_at an‘appérent evil;in the world order,:namely nation=
el‘sovaréignty;‘and indéed,'a haturalist mi@ht}well ask
.whether thls practicalyrecognltion of the jusﬁ'by‘avowed
positivists 1s not to be attributed to their innate, though
to be sure unrecognized, intultlion of juatice,
It is submlitted, then, that instabillty and neesd for
‘change have made students of internatioﬁal law less skittlsh
about the recognition'bf natural law (whether called thus or

by some other term such as equity, justice or international



100
decency) as an element in the law, than has been true of |
writers Interested fundamentally in domestic law; and in
Latin America, with which the body of this work is primarily
concerned, the natural law element, vwhether of Thomlst or
Kantlan origin, has appeared with remarkable consistency in
the writings on international law from the earliest works on
‘the matter to the present,

Altﬁough'the Lat1n,Amer£cans, for the most part, have
followed the géneral tfends of the Westermn World in matters
. of intemational law, there wers virtually none in thah cone=
tinent whb diaregarded nétural'law enﬁirely, and iﬁ'is‘aig-
nifiocant that all of the writers surveyed in the body of this
" work have been aclectics at'léast to a degres. ~

On the_other hand,*the mogt influential of these writers
would seem to be those ﬁho‘hsve emphasized the positive as-
pects of fnternational law and who have relegated the natu=
‘ralistic features to a secondary role. | o

. It 1s evident from what has just been sald that the

problem of determining whether the Latin American writers
are positivists or natuvalists is not one of abaolutely gep=
arating the:sheep from the oats, but rather a relative prob=
“lem in whieh:afgreater or lesser degree of each of these ole
ements ia determined. o

The question of the 5nternational personality of the
: 1nd1v1dua1, while not’ of necessityvclosely connected with
that of naturalism vs,. positivism, 15,‘neverthéias§;4§ mod=

ern theoretiocal problem of international law which is of the
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'highest_significance; and one with which the following survey
will definltely cdncerh,itself. This matter, because of thé
questioﬁ,of‘ailegiance and of thé;faeling of an actual end
Intimate relatioqship, 1s closely tied up with the probigma
of the breakdown of_natioﬁal;sovereignty, the curbing of the
1rfaaponsibie prédatory state, the development of intere
national'authoriﬁy, and the growth of a gentiment of commue
" nity consciousnesds 1n’tha intemational realm, That the de=
yeiapment of the individual as a subject of internat;onal_
1aﬁ,:as'well_as'a reaiization,bf,thevetﬁer goals jus§ mané‘.
tloned, can be achiéved on elther naturalistic or positiv-

~ istic premises 1s manifest from a study of these positibns,
;fHowevar, with reference to the 1ndication of some trend
*tcward vecognition of the *nternational personality of the
‘1ndividual, this represents a‘highly significant change from
what, until reééﬁtly;‘waa conéidéred a,fundamentel.aziom_of
the law of ﬁationa. It may be suggestad that this new de=-
velopment Involves a fesling or bellef that the new po%nt of
view will achleve justioe more readily then will the status
~ guo, and 1n thig gense the lssue 1s quite closely related to
- the genersl idea of natursl law, It must be emphasized, how=-
ever, that the naturalismVinvoivgd is often of a broadly
philpsnphical and political nature rather than of a strictly
juristic character. | o

Although, as haé just baen poihted out, there is good

ground for relating this matter to natural law, the consid-

 eration here of the problem of the 1nternationai'personality
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of the individual as having a part in the present sﬁrvéy‘cf
Latin-Américan philosophy of international law has not baen
concelvedvof as being intimateiy bound‘up'with the issue of
positivism vs. naturgllsm, Rather; it has been considered as
the foremost theoretlical pronlem confronting modern 1ntar-
national law and, consequently, as sufficiently 1mportant %o
merit somq'treatmant in a work purporting to inquire as %o
the underlying‘iegal philosophy of writers on interﬁational
law, - | | o ;‘ SR |

Tt 1s 1argeiy but not exclusiveiy with this in mind that
advocates of the " ew international law" heve been treated
‘here, These writers, whether in Furopa or America, have
usuelly emphasized the twin elements which are the interna-
‘tional personelity of the individual end the diminution of
‘national sovereigsnty as a cownterpart of an augmantéd intere
~national commnity. Several of these last mentibnéd W6rks
hava baen considered also frbm the aténdpoint of}theif'overf‘
all philosonhical and practical systems 1n an attempt to
present some of the more 1mportant "seeker“ elements 1n Latin
America as they pertain to 1nternational 1aw. These works,
often of a hybrid oharacter, show influences of diverse orie
cin among which may be mentioned a gociologloal orientation |
smacking strongly of Krabba and especially of Duguit, of
natural law in a relatively modern ‘sansge, and, to a 1imited
dagree, the pure theory of law. There are also a number of
aystams which ‘with relatively littla interest in the theo=

retical aspescts, attempt in quite an originsal faahion to get
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forth practical plans for the rejuvenation of the law of
nationse | EE | -
" The third slament included in this work 15 a survey of
the’ sc-called American school of intsrnational 1aw.‘ It was
folt that a rdound of the philosophy of intemational lav as
| seen in the works of Latin American writers could not avoid
~ some treatmént'of’thls parﬁiculari&t_theory unless it should
. restrict Ltself entirély to the pr0b1ém of naturalism vs.
:positivismﬁ‘ Since, as has been suggéétad abeve, such a re-
VStriétiOh wés not‘thought to be entirely applicable hers, the V
tnelusion of a aurvey of this regionél concept would seem %o
ibe requtred. “:’ |
N It may further be stated that the American sehool of
' 1nternauiona1 law 13 really quite closely related to some of
i the elaments in the ggg,international law, and 1% micht even
havé Been consideradvas‘part of the latter somewhat hetero=
_geneous hradition.' v | | |
; All of thia material 58 presented aaa*ﬁsﬁ the background
S of a survey of the theory of international law in the Western

world sinoe the fifteenth century. |

A few words naed to’bevsaid with reference to the cholce
of sources, and to the research techniques and methods of

- presentation employed,

A. As Lo Sources
1. Most of the works cbnsuited‘havé besn Systematio

treatlses and claas textbooks. Rellance on these works was
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based on the hypothesis\tﬁaﬁ'the more 1ﬁp6rtant views would
find’ expression there, snd that these wpfks would show a
truer cross section of Latin Amefican thought én théséﬁmatters
than would any ofhar collection of sources., All of the nine=
teenth century works which could'be located wers included,
this scope'being a practical possibility'in‘view of the num=
ber published, The‘tWéntieth century works were selected
largely with a view to choosing the mbst,widély known and
highly respected representative authoritieé,‘bﬁt with some
attempt also to achieve wide'gaographioal distribution, ’It
was felt that the degree of cnmnleteness attalned for the
nineteenth century was not a practical poasibility for the
present century in view of~tha vastly groater amount of 1lite-
erature available. The method’of salactfon, i1t muét be em~
phasized 1s thought to be quite remresentative. |
2. The works of Juan Bautista Alberdl and also thoae
'having to'do largely with the new fntermational law were
chosen perhaps less systematieally. Alberdi was 1ncluded
1ar¢aly becausa hls modern thinking seemad logically to pro=
~ceds the new international 1aw and because of his atature
:among Latin American thinkers. ‘ ‘
: The Works of the new 1nternational law were chosen with
é view to representlng the mora‘important slements of this
tradition, N | | o
3+ Three types of studtes were selected 1n order to
agsay the American school of tnternational 1aw. These were
(2) those works which supported the thesis that a charactar-

- 1stiecally American internatinnal law axiata, (b) those works
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,-which could be expected to be antagonistic to this view, and
((c) e number of systematic traatises largely by writers who
 were not known to have participated actively in the polemiec,

and whose opinions were recorded in en ef;ort to get a cross

sectian of enlightened Latin Amorican opinicn on the 1ssue.v

”“¢§; As to Techniquss of Research and Prasantation , 
| i l. The works representad in 1tem #1 under "A" above
were déalt with in the following faahion*v the chapters in
»each nf thesae works ﬁhich were concerned with the natura,rf 
sources, and foundafions of international law. were oarefully
?survayed in an effort to determina aaeh writer's philoscpho,
‘ﬁcal orianuat%on.‘ Whera no such chapter or ssctfon existed
other pertinant parts of the work were. studied. . |
~32.‘ In an effort to deuermine aach writer's attitude
toward the 1dea of the 1ndividual as & subJect of 1nternational
;law, the dafinitiom of each was carefully analyzed and where
vavailable,_tha aections:on the‘subgecus.or persons qf_inter*
Vﬁatiénal‘law wors atudied. ' » | |
}‘ 3. In ré§ogn1tian:of the strongth of the fefor@ move=
men t in &atin‘Amarica as well as throughout the world in gen=
eral, a number of works were selected astutsténding‘examples
of}importgptyand réprésantative views, and an attempt was
made to surVey,a‘number of these in detall and to aummarizé
a fow others.‘ | »
4,, In Chapters IT and ITI each writer's work has been
preaented !ndividually. In general they have been grouped
chronplogically (with reference to publication date) within
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tﬁe classifications Into whiCh theyﬁhave Been plaéed; buﬁ”the.
writers of the nGW‘interﬁational law were survayed in a’sé-'
quence calculated to glaca ralatedvviGWpoinﬁs in as cloaé ”
pr021mity to each other as possible ratheg than with'refarénca
to chronology; No attempt has-béeh made to group writers ac-
cording to nationelity as it early became apparént that such
a classification would heve little juristic significance..
The qnly excepticn.tc this rule was the mention of the,wgrk5~
of Americano end Marinho which together were 1abaled:aé«a
unique Brazilisn tradition, | |

5. In each case enough evidence has/been preseﬁted to,
give the reader a clear view of:the considerationa which de=.
termined the classification. An attempt has been made, h6w¥ 
ever, to fefrain from citing‘more evidence.than s abasolutely
necegsary. J ‘ o

6. The principal writings on both sideavof the contro=
versy ovef_Amerioan international law were outlihed'y-Ah
enalysis was made of the entire prdblem inyterﬁsvof the
actual extent df these partlcularist nérmé and'of dompéﬁant
Latin Amgriéan juridical opiﬁion regarding the mattgr.;

It should be added tha# every'effort has bééh made
throughout to select works of an influential and“repregentf
ative character to the end'of‘presenting’éé~trua and‘as‘comr
) prehensive a pictufe as possible of the théory‘of inter- 

national 1aw*in:Létin Ameriéé‘



 CHAPTER T
I ERAL PHILOSOPHICAL BACKGROUND

Tha 15ﬁh 16th, 17th and 18th Centuries'

| When speaking of the sdhools of international 1aw it is
cuatomary to refer to thraa:l ﬁhe positivist tha natursle
ist, and tha ecleetic or Grotian. Thase schools shade Into
‘one another, however, and eadh term 13 applied to several
idifferent conceptions of 1nternauiona1 law. ﬁn“thermore,
 ?&9 ralationships among ﬁhese various views of the 1aw of
~ﬂnations, historically speaking, are eften quite 1ntricata.
| Among the preoursors of Eugo Grotiusz (1583-1645) the

fr@prasentatives of two divergent points of viaw must be noted
l both of which’ were uﬁillzed by the "father of international
f 1aw .‘ The philoaophical systam Whiah he followed was 1n some
 ,meaaura suggestsd by the writings of the Spanish clerics, A
,hath professors, Franoisoo Vitoria (1480~1546) ‘and Franciscu
‘Suar62>(1548~1617). Thesa two men, whose orientation was
‘thaologlcal rather than auridical recognized the fact that
"internatinnalism was coming to replace the medieval cancept |
'»of univeraality,‘but they clung to the scholashic method end |
arguad‘in,Thomistic terma. Both, for example,vem@hasizedv
:the y1aw{that the‘natural law was baaic,’but that a sécandary

~positive iawkwas\not to be denled,*

"The humsn race," Obe
;,served Suaraz,

 though dlvided into different nations and states,
still has o cemﬁa*n unity, not only as a speclies
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but, as 1t were, politlcally and morally as 1s
indicated by the precept of mutual love -and
charity which extends to all, even to strangers.
of any natlon whatsoever, Therefore, though

- each perfect polity, republic, or kingdom is in
1tself a perfect commmunity, congisting of its
members, nevertheless each of these commnitles,
Inagmuch as 1t is releted to the human race, 1s .
in a sense glsc a member of this universal '
society. Never, indeed, are these commmitles,
'8ingly, so sélf-sufficlent unto themgelves as

" not to need a certaln mitual ald and agsociation

- and communications, sometimses for their welfars
end advantage, sometimes because of & moral
necesalty or indigence, as experience shows,
For this reason they nesd a law by which they
‘are gulded and rightly ordered in reapsct 4o
~communication and associlation. To a great exe
tent this i1s done by natural reaaon but not so
sufficlently and directly everywhers. Hencs,
certain aspeclal rules could bg establlshed by
tha customs of thess nationse

On the other hand the protestant Italo-“ngl shman ,
'Alberico Gent1116 (1552~1608), though oartainly nnt an op- |
ponant of the idea of natural law, wrote in more}of}a gecu=
lar vein and tended té reiy‘more on ihe practides ofyintar~ 
- natlonal affairs than&pn philosdphioal speculaﬁions. Gehﬁili"

'131COnsidarédvhj ﬁany to}have been the founder of the posi=
tivist perSuasion.v- However, it 1s not complately clear whaﬁ
his philosophieal foundaéiona were, ag he shows both poaitie
vist and naturalist leanings, "It has been made suffigiently
clear”, says Gentili in a naturalist veln, "that natﬁral law
does exist, and that 1f you shouid tranagress-it in any pér—
tlcular, you would desire to coneaal the act throuwh‘very’
shame."8 On the other hand, he shows in the following quo-'.
tation aomewhat of a positivist 1nolinations

For...[the suthors and founders of our laws] say
that the law of nations is that which is in use
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among -all the nations of men, which native reason

has established among all human beings, and

which is equally observed by all mankind, Such-

law 18 natural law. 'The agreement of all nations

about a 8attar must be regarded as a. law of.

‘naturao
o vAll of this, in the eyas of Coleman Phillipson (1878- )
who translatad Gantili‘s work 1nto English and wrote an intro-
duction to 1t, roduces to_the fact that "The law of natlions...
Zgg'that law which alljnﬁﬁidns or the gragtér part ofyéhgm.
végrga upcn."10 This,fiﬁ Phillipsonfsgview,‘1s’the essence of

'Gentilifsﬁorigntatioﬂ;7

Although there has been some dispute about the matter,
rthé prepondarance of authority would ‘geem 0 grant to Fugo
Grotiua tha distinctiun of having baen the real founder of
»international 1aw in the modern era~~“the Pather of Interna~
tional Law".1t 1m0 support his views this versatile Dutich
aurist drew 1n particular on the Spaniah theologians and on
Gentili, and also upon an‘array of additional classicalland
ecoleaiastical sources.- L

Grotiua' systen from the standpoint of philosophy was
essentially the same ag that of Vitoria and Suarez in that
he relled on a natural law superstructure which, however,
alibwéci of a positivist branch subordinate th’e:reto. Grotiua
drew heavily also from the work of Gentili, especially for
documentaticn. On the philosophical structure of CGrotius!
work, Lawrence says:

Hls International T.aw hes two sources, the

TLaw of Wature and the consgent of all or of most

nations; but the latter 1s only supplementary to

.the fcfger and cennot ordain anything contrary
to 1tc ' :
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It must be noted in paasing that as'far'aa”competenca,
scope, literary brilliaﬁcg, to1erance, erudition,‘br popu=
larity are concernad tﬁe precursors of Grotius mentioned
above cannot ba compared with the famous Dutch master, This

1s the opinion of the overwhelming majority of scholars.13

. The Englishman, Richard Zouchel# (1590-1660), though
greatly Influenced by Grotius, followed perhaps more closely
1n the footsteps of Gentlli, in that both relied basically
on:poaitivist saurcesgls ‘In‘view of the confusion surroundimg
Gentili's works, according to Nussbaum, Zouche may be ro=-
garded as tha first real pOSitivist.la -Zouche's own state=
ment 13 clear and explieits

Law betwgen nations 1s the law which 18 rae=

-cognized in the communlty of different princes
or peoples who hold soverelgn power~-that is to
say, the law which has been accepted among most
nations by customs in harmony with reason, and
that upon which single nations agres with ons

another, and which 1? observed by nations at peace
and by those at war, S ,

The positivist influénce of Zouche is‘reflectad in the
work of Samusl Rachell® (1638-1691) who relles for the most
part on custom and treaties, while nevertheless recognizing
é natural law, He 13 not clear, howsver, as to the mutusl
relationship19 of thaée.

This trend toward positivism was continued on Into the
nineteenth century by Corneliua_E&nkerahoakgo (1673=1743),
Johann Jakob Moger2t (1701-1785), and Geérg Friedrich von
Martens<® (1756-1821). Thé‘firat of these three relled on

reason, treatles, and custom. fReason, in Bynkershoek's view,
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rather then belng scholastic or dogmatié In character,
amounted to a form of\@pmmon"spnae whidh walg embodied in
trgéﬁieayahd usages.v‘Thase last %wo, however, were;conceivéd'
of'as 5aing thé most important factors in'ihternafional law
end, consequenﬁly, the positivist tandency is nmnifest.gs
Similarly, th@ work of Moser represents an” attempt to rely ale
._mpst‘exclusively qnvtraaties and custpms.24 That of vartens -
foiibwa:in thé‘aame*géherél traditibn although hé‘racognizes’
;hétﬁral‘iaw élemsnta:to;gﬂdégraa,gs'hénce leading to a

Grbtian‘or"neo-Grofian fype of juristic thougEt.

The third major strain of thought Whlch is pertlnent ta
this disoussion is the Hobbesian thread of naturalism. Here-~
tofore nauuralism had been of importancae larvely in the Stole
and oLerical senae of an ordered acheme of things‘ under the
pen of Thomas hoobesge (1583-1b79) it assumed a very differ-
ent tack. | ; - _ _

Althnugh Hobbes was emphatic in his support of morality,
nis whole oriéﬁtérion‘wgs‘to the effect that man's first right
iy self preserVahiQn,37 aﬁd thaféforg, £§is right, as existing
in a aﬁate‘df nébﬁre'where 6iv11 government 1s absent end
where the essence of existénce is a war of all‘against'all,
is regarded as tolerating not the slightest hint of interfer=
ehoé.“~Uhder oivil sociaty this sltuation no lonéer obtains;
In this regard 1t is observed that covenanta are ineffectual
in a state of nature, but not so under civil government,

Thils 1s because in the»fcrmer cage no power oxists to compel
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both parties to ma*nta;n thelr obligahions, while the estab-
1ishment of civil ﬂovernment provides this power.28 It 1s
interesting to note that Hobbas' reasonlng with respect tn
- the state of nature is that 1f one party under a contract aﬁ~
ticipatés‘fhe other party's reciprocation, end 1f‘the first'
party enterﬁéins the sllghtest doubt whether the latter will
fulfill his part of the bargain;‘tﬁén, in the state of nétura,
he isvéuite justified in not ﬁerfo:ming in the first piace, 

 -As ﬁb*thé mutual relations of*stétea, he cbnsiders that
these exist in a state of nature and that the condition of

 homo homini lupus obtains 1n the intsrnahional sphera. To

this effact he says:

But bacause cities once instituted do put on the
parsonal proprletles of men, that law,,which .
speaking of tha duty of single men we call natural
being applied to whole cities and nations, is
called the right of nations. And the same ele=-
monts of natural law and right, which have hither=e
%o been spoken of, being transfarred to whole
cities and nations, may be btalksn ggr the elementa

- of the laws and right of natlonsg.®® ' s

 Hobbas! view 1s 1In fact that of a nogation of intematlonal
law, but his influencs on such wfiﬁars as Pufendorf, Spinoza,
Austin, James ﬁill, and Bentham3© was not inslgificant, and
tharein liéa his importance fdr_énﬁ;éurvey of the thebry of
International law. “ R .

Although having relativaly 1ittle to say on this mattar,
Benedict Spinoza5}_(1632~1677) followed in genaral the
Hobbsesian liné-of thought,sg and frdm him it wéa paésed oh
‘through Georg Wilhelm F. Hegel (1770-1851) into the ninebteenth

and twentleth centurlesd® along channels of an ultra-nationalist
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56:t that was %o becoms espaoially’strong‘in Germany, while
carﬁainly not rastr%cted éntiraly to that country. This atrain
will be taken up and Yraced farthav at a later moment . |
| The views of Hobbes exertad considerable influence 1n
England on John_Austin (1790~1859),fJamea W1l (1773-1836),
| and“*J‘evramy Béntham (1748-1853) resulting, wider the influence
ﬁf thesé,,;n a fprm bf'ppsitivism wblch tended %o negaté intere
‘ ahbtiohal law és law although 1% raiained in these quarters a
mcral significance ir nothing more.34 This phase of 1egal |
:thought has ‘been highly influential throughout the nineteenth
‘and twentieth centuries particularly in tha English spesking
world. :

| Samuel Pufandorf55 (1652-1694), who was 1nfluenoed by
"both Hobbes and Grotius,sﬁ '3 credited with baing the founder
~of the natural law school of international law.; His denial

of the legal Validity of positivist elaments in international

" law follows the tradition of ﬂobnes, but the 1aw of naturs,

‘deemed by Pufandarf %o be the only lecal force among nationa,
1s not the chaotic Hobbesian natural right but rather an
ordered natural law system akin to that of Grotius.o’ Thé
following quotatibn refleots Pufendorf's views and gome of
hia sources as well' A | |

There 1ls still one queatian behind, vhich re=
qulres our Determination, Whether or no there be
any such thing as a partiocular and positive Law of
Hations, contradistinct to the Law of Nature.,
Learned Men are not come %o any good Agreement in
this Point, Many assert the Law of Nature and of
Nations to be the very same thing, . differing no
othnerwise %than in extornal Denomination, Thus
Hobbes divides Netural Law, into the Natural Law




24,

of Men , and the Natural Law of States, commonly
 called the Law of Uations. He observes, That
~ The Precepts of “both areo the seme: DBut that for
_ 2s much as atates when they are onca Tnstituted,
~ assume the Personal Proprietiss of Men, hencs 1t
comes to pass, thet what, speaxing of the Duty
of particular Men, we call the Law of Nature;

the game ve term the Law of Natlons, when we ap=-
ply it to “whole Statos, Nations, or Penple, This
Opinion we, for our part, readLly gubscribe to:
¥or do we concelve, that there is any other
. Voluntary or Positive Law of Nations, properly
invested with a true and legal Force, and obliging
as the Ordinance of =& Superior Power, - And thus we.
do not really differ In Judgment from those who
are more inclin'd to c¢all that the Law of Nature
which consists in a Conformity to Rational Nature,
- and that the Law of Nations, which flows from the
Consglderation of Human Indigenco, the Relief of
which seems to be the main end and design of
Society. Tor we, a3 well as they, deny that there
is any positive Law of Natlions proceeding from a-
Superior, And whatever 1s deduclble from Reflec~
tions on the Indigence of Human Nature, we refer
immediately to Natural Law: only we wers une
willing %to define and explain this Natural Law
by a Conformity to Rational Nature; because by
this means we should establish Reason for the Rule
~ and Measure of 1tself; and so this way of demone
strating Nature's Laws would run round 1n a
Circle.

How 1nfluent1a1 Pufendorf may or nay not have ‘been 1s a

question of some dispute.sg

However, 1t gseema safe to say
that his direct 1mpaot on international legal though ﬁas‘not
1asting,4° but that he did have notable 1nf1uance on none
juristic thinkers like Denys Diderot (1713-1784) and the
'Encyolopedlats end on the enlightenment in ganeral.41 One of
the legal thinkers of the enlightenment who followeﬂ in this
tradition was Christisn Wolfs%? (1676-1756), & studan’c of
Gottfried Wilhelm Liebnitz (1646-1716)e Instead of dsveloping

a pure natural law system, Wolff evolved a four~f01d'arrange-

ment bullt around his conception of the clvitas maxlma, the
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essehcevof which was a sort of understanding or pacte--
Nusgbaum.suggests that 1t might be characterized as "subcon=

nd3

sclous regarded as exist*ng’amun@ the natﬁnns. The body

of raasoned rules draww from this civitaa maxima he called

tha jus voluntarium, bu* although they ware re«arded a3 based

on_naturalllaw,‘at the same t1ime uhey ware seen ag distinet

vfrom the{jus necessarmum which maant the pure law of nature.

Tn addition, he rocognized In customs and traaties a third

‘and a fourth category of law. As also in Grotius‘,systam; the

jua‘necessarium(held the favored place in thé hierarchy.44
Wolff'" 1nf1uance probably would not have been consider-

able had 1% not bean foL his i1llustrious pupll, hmer de

Vattel%ﬁ}(l?lénl?b?), whose work, The Law gg_ﬂations or ths

Princtples of Natural Lew Applied o the Genduck of the

‘Affairs 2£“Natidns aﬁd of Sovereigna, was'to~maet;With great
'favor.” AithOugh~most'EOntemporary writeré seem to feal that
Vattel‘s good fortune exceedad the lntrinsio merit of his
work, 46 ha was dasﬁined to have wide influence.?’ Vattel's
philosophy of the law of nations was much like that of hig
taacher, Wolff, axcapt that he omitted the concept of the

civitag maxima. His system embracad four types of law,

nacessar& law which nations arevbound to observe because of

1tg innate and obvious Justneaa, voluntary law, also based on

natural law but composad of rules which because of the un-

certainesa of the dictates of natural law each state would

determine for itself, treaty law, and customdry lawe The

necessary or natural law was considered as situate atythe top
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- of the hierarchy.48 ,
By this tortuous route, then, the naturallist strain

entered the general stream of nineteenth century philosophy

of international law,

. From the foregoing sketch it may be seen that the late
eighteenth and early nineteenth century philosophy of intor=
national law included three major pointa of view oalled, atill,
by the n ames positlvist, naturallst, and Grotian, ‘but each
representing a somewhat different oubtlook from that of its
+erminoiogioal predecessor. These were; a Grotien view repre-» :
 sented by Vattel and by Martens which had not only early
Grotlan, but also positivist and naturalist sntecedents; andl
English poaltiviat view sbtemming from Hobbes-aqd‘best 3een>~
_1nrthe works of Beﬁtham and Austin»whb dénled théilegal va=
lidity of internationai law; and a German naturaliat concap-

"tion stemmlng also from bebes but via Spinoza and Hegel.

B. The 19%h and 20th Gehturies ,
 Although the basic thought of International law through=.
out the hihéteenth and‘twehtieth)danturies’1s'geherally char-
acterized as amphaslzing positivism, there was ab 1eaét one
1mportant and highly 1nfluent1a1 naturalist thread which de=
serves considerable attention, 1ﬂg., the view spokan of by
soms writers as the school of force, In addition, the so=
called nationality school, or Italian achocl, of 1nternationa1
law may be traatad here under the same general head, i.s., aa'

a form of naturallam.
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~ In the nineteenth century the influence of Hegel and con=
seqﬁently ﬁhe conceptions of Hobbes and Spinoza were folt
throughout fhe world, but especially in Germany. The German
anti*semﬁtio h?storiam, Heinretch von Treitschk649 (1854-1896)
emphasized that the nature of the state and of 1nternat;onal
relations ts such that binding intarnatibnal'law 1s an 1ﬁr
poséibility. His statamsnh ineludﬁng a glorifioaticn of war
1s a olassic whlch perhaps better than any other sets in ro-
1iaf this Germanic concept.

Wa have described tha State as an indapandent
force, This pregnent theory of independence ime
plies firstly so absolute a moral supremacy that
‘the State cannot legltimately tolerate sny power
above 1ts own, and secondly a temporal freedom
-entalling a variaty of materlal resources ade=~ :
quate to its protection against hostile Influences,
Legal soversignty, the State's complete independ=-
ence of any other earthly power, 1s so rooted in
1%s nature that it may be sald to be its very
standard and criterionieecse

Human communities do exist which in their own -
fashlon pursue alms no less lofty than those of the
State, but which must be legally subjeoct to it 4n
their owm outward relations with the world., It 1is
‘obvious that contradioctions must arise, and that
two such suthorities, morally but not legally equal,
‘must sometimes collide with each other, Nor is 1%
to be wished that the conflicts between Church and.
3tate should wholly cease, for 1f they dl1d one o
party or the other would be soulless and dead, like
‘the Russian Church for example. Sovereignty, howu ‘
“ever, which is the pascullar attribute of the State,
is of necesslty supreme, and 1t 1s a ridioculous A
Inconalstency to speak of a superior and inferior
~authority within 1t. The truth remains that the
ggsence of the Btate consists in 1ts incompatibility
‘with any power over it. How proudly eamnd truly" .
statesmanllke 1s Gustavus Adolphus' exclamation,

"I recognize no power over me but God and the
conqueror's sword," Thia %18 so unconditionally :
true that we see at once that 41t cannot be the destiny
of mankind to form a single 3tate, but that the . |
ideal towards which we strive 1s a harmonious comity

of nations, who, concluding treatiesa of their own
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free wﬁll, admlt restrictions upon their sover-
eignty without abrogating it.

For the notion of sovereignty must not be
rigid, but flexibls and relative, like all ,
political conceptions, ZEvery State, in treaty
making, will 1imlt 1ts power In certaln direc-
tionsg for 1ta own sske. States which conclude
treaties with each other thereby curtaill thelr
absolute authority to some extent. Bub the rule
8t111l stands, for every treaty is a voluntary
~ocurb upon the power of each, and all interna=-
tional agreemants are prafaced by the clause
“"Rebus sic stantibus.™ No State cen pledge 1ts
future to another, Tt lMnows no arblter, and :
~ draws up all ita treaties with this implied re-
- servetion, This is supported by the axiom that
~so-long as international law exlats all treatles
‘lose their force at the very wmoment when war 1s
- declared hetween the contracting partles; more=- -
over, every sovereign State has the undoubted
» right %o declare wapr at 1ts pleasure,-and is con=
“ gequently entitled %o repudiate its treaties.

- 'Upon this constantly recurring alteration of
treaties the progress of history depends; every

" 8tate migt take care that its treaties do not

survive thelr effective value, lest another

' Power should denounce them by a declaration of -

~wary for antiquated treatles: must necessarily

- be denounced and’ replaced by athers mﬂra con~

~sonant with ciroumstances, ,

. It 33 clear that the 1nternational agreements-

- ‘which limit the power of a State are not absolute,

_ but voluntary self-restrictions., Hence, it fol=- -

" lows that the establishment of a permanent inter=-
national Arbitration Court is incompatible with
 the naturs of the State, which could at all. eventa-’
- only aocept the decision of such a 4ribunal in

- cages of second= or third-rate importances, When
a natlon's existence i@ at stake there is no out= .
side Power .whose impartiality can be trusted. ‘
 Were we to commit the folly of treating the .
Alsace~Lorralne problem as an .open question, by
submitting 1t to arbitration, who would seriously S
believe that the award could be impartilal? It ts,»

" ‘moreover, a point of honour for a State to solve -
suoh difficulties for itself. Internatlonsl :
treaties may indeed become more frequent, but a .
finally declsive tribunal of the nations 1s en 1im=
possibility, The aeppeal to arms will be valid

- until the end of" h*story, and therein lies the
 sacredness of war, .

' In virtuslly the same veln a number of G erman juristia
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thinkers suﬁscribed'ﬁo‘the so=called principle'of."auto- 
‘ilimiﬁation"sl Which seéms to be 1ittle more ﬁhén a wetored

version of fhe_above from Treitécbke w1th en added touch of
 magnanimity” These wrltera, ambng,whﬁm‘Georg JTel1inexd?
(1851+1911) and Rudolf von Thering®® (1818-1892) stend out
prOminéntly,‘viewad allginternational'law asfbeiﬂg base& on
 treaties (actual treaties or as tacitly implied in customs)
| and hence on tha consent of states~~a congent which could be

.1egally revoked but which wculd nermally be allawed to stand;54

. An aven more emphatic atahamﬁnt of this viaw wag that ‘mede by

““,Brich Kaufmann55 (1880~ ) in which on the basis of the

T clausula rsbus qic stantibusse he negates 1nternationa1 law

\ entire1y | 4 N

. In the mndern pev¥od the Natlonal Socialists in Germeny

e aﬁtamptad to make use of international law in pursuit of cer-
tain of ﬁheiflaiﬁa. 'Their's was a naturai‘sﬁio épproach
which sought to juatify, often in raclst tarms,}a defense of
 ths fundamental right of the state to 1ndependenca, self prs-
vsarvation,,self development l*ving space, etc., in other

Words %o Justify an all ambracing atate soverelgnty. Re=

"garding ethnic oonsiderations it sought o Justify racism In

 terms of tha right of the nordics %o rule.ss

Throu&h thasa channels, then, tha Germanic thread of

‘Hobbesian naturalism has come down to the prasent time.

 Another appfbaoh to international law which may seem,

. superficially at least, to be related to the Germanic theory
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of state soverelgnty 1s the so-called Ttalian conception of
International 1aw.§9'wThgs view sprang)from'thefimpeliing'dew
sire of the Italiaﬁs f0r nétlonalkunityQ vIt appéars aa the
legal cowmterpart of Giuseppi Mazzinl's (1805*1872) Justifin
cation of tha nation~state as ﬁhe medium ﬂarough Whﬂch the
" 1ndividual cen make his cantribut‘ton to human1ty at large60
This legal congeptlion was first set forth by PasqualeA
| Stanlslao Manciniﬁl (1817-1888), wha, th 1850 at the University
of Turin delivered an Inaugural 1ecture entitlad Wﬁationality
as the Basls of the Law of Nations". Mancani emphaqized the
right of each nationality %o organize as . an 1ndapendent state 52
Apparently the chief 1mnmint of this point of.viewfhas been
in the realm of private internatﬁonal law In which Varlous
states have enacted 1egislation designed to direct their courts,
‘when dealing with foreigners in respect %o such matters ag di~
 vorce, marriage, and 1nhar1tanca, to apply the law of ﬁhe
:llticants’ natlonality and not the law of their dcmicile.esf
| B Tha Italian conception of international law has nevar
davéloped notionq of state or race.¢1orif1catioﬁ' rather it
,has reflactad a view akin to that of the Wmlscmian ccnoept

of salf-determination.64,»

In this rapld survey might be inaerted a word regarding
the Soviet conception of the law of nationa.‘5 Under tha ,
Soviet government, international 1aw has undergone sevaral
ohanges 'in which vario a authors, who for a tlma seemed to
expreaa "true dootrlne" were forced at o later data to. recant

end confess error, Soviet prachiee has been highly
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0pportunistic.; The Russlans themselves profess to have used
the 1dea of a transition‘internaticnal law aimply ag an ex=-
pedient to help regulata international éelations.throﬁgh~the
- ®trangition period™ of SovieteWeaternbadjustment.es ‘Acoording
to Nuésbaum, v

~ Recent Soviet writers agreo that international law

- consgslats of two heterogeneous partss one of

~ bourgeols and the other of Sovlet origin, the

- former compoased of the more llberal gglea not
incompatible wlth Soviet principles,

Yavgeny Alexandrovitch Korovin (1892- ), one of the
1eading coatemporary Rugsian writers and suthor! ties on 1nter-
,‘1aw, is quoted by Chakste ag follows:

' Like any other 1aw, international law reflects
the will of the ruling clasges. The reality of
- international law, however, 1la not precluded by the
fact that for the time being there are on the inter=
‘national stage bourgeois states as well as feudal
- end goocialist onea, Each of them, carrying out its
“own. line and directed by i1ts own motives, might be
"interested in supporting and preserving a certain
amount of generally ginding legal norms in 1nter~
‘national ralations. -
There seems to be muach evidence to support the view that
Soviet 1ntarnational 1aw is, ab best, a highly aphameral

: phenomsnon.69

Another ralativeiy.recent movement in the realm of legal
philosophy ia the‘ac-qallad’American,gohool of international
lew, Tt L8 mentloned at this point, however, only %o aclmowl-
.édge 1ts exiatence‘amnng other partiaularlst‘points of view,
sineéva survey of 1%s principal features will gbmprise a some=

vhat extensive atudy later in this work, 10

As was observed earlier, the dominant ethos throughout
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“the nineteenth and early'twantiefh,qenturlea,‘as_farvaa'inﬁer-
natfonal law 18 concerned, was thét uf.posit1v1sm. This does
not mean that the concepts of equity, netural faaéon,'ahd
ethical moralistic naturalism were not part of this thread,
but they tendad, on the whols, %o play subsidiary roles.

Tha viewpoint of the Analytical jurista 1n general wed
that, while denying internauional 1aw as law, they recognized
1% as positlve‘morality.7; Somg' of thewwritars of this tra=- |
ditlon, however, viewéd"the maﬁter‘sohewhat differently,
James Mill (1773-1836), for example, ﬁcokvthe:position tﬁatv
intermational law was in fact true law, as_resting}oh tﬁa

ganctlon of world yublic‘oPinion;Vg

. Whether law "properly
so-calléd" or‘marely positive‘mbrality, inﬁernaﬁional law in
their eyes was In any ocase a posltlve phenomenon in the sense
of giving clear evidence of 1tself in the tangible mores af
the community.
| Also the jurists. of the h‘storical schoul were strong |
positivists. This sehool representeé notably by Priedrich ,
Karl von Savignyva (1779~1861) and Sir Henry Jamss Sumner '
Matne 4 (1822-1888), emphasized the place of_cusﬁom in law,
It was maiﬁtaiﬁed,by fhese thinkers that I a rule were Tece
ognized and dbééf%gd,'this made 1t 1gw,,and thétvthe;éhacted
| }1QW‘which Austin had emphasized had appeared on'thé 1égal"
hort zon in'gelativély recent time. Logidaliy,;ﬁhereforé,l

historicism viewed international law as true laws

' The great bulk of the thinkers who were concerned with
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the subject of 1nternationa1 law throuchaut this period can-‘
 noh huwaver, as a general rule be classiflad either as
analytical or historical gurists E_” se, bub rather, either
as Grotisns or as positivists in the sense 1n ‘which Mosier is
rcallad a:pbsitiviét in that the latter considered international
1aw;to'be basaarélmnst exclusively on treaties and customs,
_fAnoﬁher’distincﬁion which needs to be kept in mind regarding
tho writers af‘this_pe:ibﬂ 1s that they wgravsométiﬁés split
 a1ong AnvioﬁAmarican vefsus Gdnt*nental lines, aach following

| the penohant of 1ta own juriatio tradifion of domastic law, O

L »Althmugh thare were numerous writers who with soms degrea of

k ‘fauooaas bridgad this gap, among whom.ﬁenry Wheat0n7s (1785—

‘  1848) and later Easaa Frances Lawrenoe Oppenhei 77 (1.858=1919)

 ware peﬁhapa the ‘best examples, the divergence of method Do~
' ‘tween-these croups has lad them to be referred %o as the |
'vﬁnglo-Amarican and Gontinental sohools with stress respec-
ﬂ(,tivaly upan cases and precedanta and on the other hand abstract
,theorias.vgﬂ' |
: Some of . the outstanding publicists of the period weres
‘Jahann Ludwig Kluber79 (1762-1837) wno emphasized positive
"f 1aw but thcu ht'toffill 1ts gaps with resort to natural 1aw;8°
»august Wilhelm Hefftar81 (1796=-1880) who relied entirely on
customs and traatiaa;83 and Heinrich Trlepﬁ185 (1868~1946)

‘iwho anmhasizad agraements betwaen states.84 Amcng the British,

" . Sir Robert Joseph Phillimore (1310-1885), though recognizing

.natural law elements omphasized custom and treaty law;85

William Bdward Hall (1335-1894) emphasized positivism
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thr't:»ug’hout'86 L. Oppenhelm, Thomas Jcseph Lawrences7 (1849~
1920) and,‘among tha Americans, Hanry Wheaton James Kentas
(1763-1847) and the guccessora of these followed mich the same
1ine of thought, 1.0,, the bastic theme was positivlatio but
with some acknowledgment at times uf natural*stia elemants¢89

The movement toward positivlsm.did not by any means,
wipe ouft 1n 1ts entirety the natural law tradition. In France
particularly, but elsawhere as well, some publicists have per=
sisted in variations of this vlew, Such writers as Paul Louia
Ernest Pradier~?oderego (1827-1904), Pasquale Fioregl (1837~
‘1914), and later Louls Erasma Le Fur92 (1870~1943), emphasizad
abstract_principles.gs ’In very recent years tha writings of
‘Hersh Lauterpacht94 (1897= )‘haya-streséed elaﬁenta:of E
this tradi‘c‘lon. | | | e
- There were, during this period a few attampts on the
part of 1ndividual jurists to writercodes of international law,
Among tha most notable are those of Johann Kaapar Bluntschligs
(1808-1881), David Dudly I’iald% (1805-1894), Paaqua‘le Fiore, 97
and Leone Leviga (1821-1888).

The praet*cea of statas were emphasizad by sudh worka

as Francis Wharton's 99 (1820~1889) Dipest of the International

Law of the United qtates, and, in Latin America, Rafaal

Fernando Seljas!' (1822-1901 gupposed)_somewhat similar
Acémpendium,loo,

In general these nihateqnth centtry:movements have
carriedyoﬁ into the twentieth century wherein notablé‘examplea

of each might be clted. Such compendla of state practices
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“as John Bassett Moore’s 101 (1860~1947) A Digest of of

‘International Law, and Green Haywood Hackworth'slog (1883-

) Eigest of Internatlonal Law, also texts and treatises

such as ﬁhoaa by Gharles Ghequ*era Fenwicklos (1880~ ‘),

' George»ﬂrafton‘Wilsonloé (1863~ L )s and Charles Chenay

“Hydems'(isva-- ) in the United Stetes, and in Pngland -
. those of Tamas Laslia Brierlyloe’ (1881~ ) together with
| revisions of. Oppenhetm 107 and Hall, 108 tnese followed the u”'
’pos?tivist tradition. Alaa numarous attempts at codifica 1oh”
lwere made, and gsome of thase, guch as the Bustamente Goda,f
wera'enaoted into law.‘ In this last mentioned catagory one |
- might clte the numarous multilateral conventions such as |
’1those resulting frcm the Havua conferences of 1899109 an d} ‘
‘190'711‘0 and, sgain, the C1vil Aviabion Convention of 1945,111
M to nmntion only a few. ‘ .
| Perhaps the best way o charaoterize the now current
,oonception of the origin and sources of international 1aw is
to turn to the Statute of ‘the World Court vhich appears to '
reflactfa most happy,union of divergent‘cgncepts, This amal~
b'gamaﬁian might be sald tp}&onéﬁiﬁute the”ﬁow predominant view
offintarnational law, whieh, for want‘bfla batter‘term on91 
ﬁight oall twaﬁtieth;centﬁry ppsitivistic Grotianism. It de=
| nbﬁea a relianea-0n traatias and customs wlthout entirely
exdluding the’ooheepts of equity,‘reason, common sense, gene
eral principles of juatice or whataver other gulse the concept.
 0£ natural law as a moderator of law might take,

‘Artlcle 38 of the Statute of the International Court of
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Justice exemplifies this general agreement in the following
termay

l, The Court, whose function i1s to decide in
~accordance with 1nternationa1 law such disputea ag
are submltted to 1%, shall applys
" ‘as Intermational conventions, whether general
or particular, establishing rules expressly rec~,
ognized by the contesting states;
'~ " be international oustom, ‘as evidence of a
~ general practice accepted as lawy
a ‘ce the general prinoiplas of law recogntzed
by civilized nationsy g
: ~ de subject to the provisions of Article 59,
~ judiclsl decisions end the teachings of the most :
- highly qualified publicists of the various nations,
- as subsgidlary mesns for the determinatlon of rules
“of 1aw. :
L e - This provision shall not pregud*ce the o
power ‘of the’ Cburt %o deoclds a case ex-aequo et bono,
if the parties agrea ﬁherato.llg Lo . -

 ']A1thaugh the dilemma establidhed by tha 1ncompat1ble
coexiatanoe of national scvereignty and international 1aw |
had earlier been paz’tially resolved hy such rigidly 1og1ca1 L
expedients as Austinianism and the doctrina of autu~11mi~
tation, the fundamental fact ramained ﬁhat 1nternational 1aw'
“5was a force whieh oould not ba written off as entirely sub—
’ordlnate to state Whim, while at . tne same tima tha concept

~ of natlonal soverelgnty cnuld not be easily sideatepped. -

In answer to this stafe of affatrs two genaral theareti—

cal approadhea developed. Most writara took a mora or less
traditional view and became knawn as "duallsta",'while another
4group assumed what came to ‘be known as the "monist" view 113'
The dualists, among Whow Heinridh Triepelli4 and Dionisio |
Anzilottills (1869- ) have been the- ouﬁstanding continental |

exponents, held to the parsuasion thab 1nternational law and
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mnicipal law are basicaliy of different kind, functioning
upon'aeparate‘prémiaea,iénd‘that éach/is the result of agree-
. ment within i%s own sphere, the former from Inter-statal ace

,corqa,.and the 1atter”fr0m,agrsemanh within a glven state.

‘According to this view;’iﬁtérnational law would have to be

4'¢nacted’oy otherwise absorbed’into mnnicipal law before 1t
couid,ba enforced as subh' and vice versa,t16 According to

-Anzilotti traaty 1aw was basad on the norm pactsg sunt

,serVandallv Which wag not subjeot to legal snalysis, while
domestic law 1s binding ...by virtue of the rule vhich 1mp

f ,poses obedience to the cammandmants of the legislature.e.s 118

- In anland and the vnited States numercus writers have
'.;asgumad ve:x mpchuthig samgypoint,pf view under what has
B normslly;been aalied»thg‘dogtrine of'“incorporation". W. We
"Wiliougﬁbj (1867-1945) takes this position when he observes
that if natlonal courts anforoe a rule of international law,
1t ta enforoad as munia%pal law.llg James We Garner (1871
'1938), although he grudgingly concedes the point, observas
that "The theory of ‘accaptanoe and adoption', 1t must be
‘admihtad, is probably in accord with the practlcs of statas;"lgo
| Knternational law, he would say, 18 atill inter-national and
not augra~national for,
essthe supremecy of internaﬁional law does not ex=
i1st In the sense that national courts may disregard
the law of thelr own state when In thelr opinion
1t is repughant to the prescripiions of intere
national law,2l

This, he hestens to add,vdées not giVe a state the right to

enact 1eglalatian contrary: to internatlonal law, but merely
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points,up ﬁhe,oﬁligation of the nathnél'courts to enforce
domestic law 1nternally fevardlass cf the dlctates of 1nter-
national 1aw.122 Besiaaa thaae thﬂre are a great many obhera
of the same perauasion among whom are James L, Brier1y123 in
England ‘and Edwin De Dickanson124 (1887- ), Quincy Wrightlgsv
(1890~ ), snd Charles G. Fenwicklee tn the Uhited States.
This doctrlne, thoroughly embadded in tha Anglo-Amariean
.legal tradition, can be seen 1n 1ts fulleat axtent 1n the
English cage. of nortsnsen Ve Peterslzv 1n which . 8 Norwegian
was convicted in the Scottiah High Gourt of Justiclary of
'fishing 1n an ares which whlle outsida the throee mﬁle 11m1t,
had been prosoribed by act of parliament. The court made the
| following clear cut statements

~In this court we nave nothing o do. with: the ques=-

 %%on of whether the Leglsleture has or has not

. done what forelgn powsrs may consider a usurption

" in a.question wlth them, Neither are we a trie

- bunal sitting to decide whether en act of the

 legislature. is;ultra vires as in contravention:of
_generally aclnowledged principles of intemational
law, For us an Act of Parliament duly passed by -

. Lords end Commons and assented %o by the:King,

18 supreme gnd we are bound to giva effeet to
its terms.I?

| This does not imply that the issue of neceasity ends e
‘with the court dec*sion. ,The cbligation still atands as be~
‘tween aﬁahes irresnective of what may obtatn 1nterna11y.( In
 the case msnhloned abova the exaoutive reuitted the fine 1n
 'conform1ty with England'a obligations under international
 1aw,129 |
This genaralkviewpbint, whether termed the duallst con=

ception of 1aw or the’doctrineaofyingdrpbration, isvin,practioa
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that whioh‘atates hava tended to act upon, and’ it ig related
closely to. the notion of national sovereicnty with all tha :

“unfortunate ramifieatlons of ‘that conception. Tt is not odd,

then, that dissatisfaction with the international status quo,
including3tha dualist~incorporatianiat thesis,,cama tp be
: éssérted bylinterﬁationai‘Iaw writérs;aé’wall as by mény who
ware intarasted In. intevnational relations from a non-duridi-

eal point of view,

‘ -;,Thetmost importent maléontants‘among legal thinkerévare
ﬁhose whq; while representative of several differing ﬁiew-;,
ﬁoints;.aie.aii known’as'monistsvwgth régafd to thelr consid=
eratiqn_of‘allvjuridical law as conatituting a sort of unie
* versal wéb rather then under %hg two separata;dategorias of
;. 1nternétimhél law‘and‘domaatic 1aw; Tt will pérhabs suffice
- to mention, among these, the three best known viewslso to-.
gather with aartaﬁn ccncepts which are perhaps less walle
known but which seem to this writer to be signt ficant. :
Tha Dutch 1ega1 thinkar, Hugo Krabbe (1869-1956) con=
061Vaﬁ nf law as sovereign even over atates. The rules of
k'law, in his view, whether domeatic or international repre-
: eent a cnnsensua Df what is just in a sense that may be re-
. gardgd as recognizable by-the innata psychological fgculty |
‘of'mﬁn 151f Accordlngi&, thévbaéio oonception of both inter-
. national end domeatio law would bs essentially the same, ’
hence the "monist“ dealgnation. Krabbe cons*ders that, In
the ralatienshlp between tha two, the norms of tnternational

law take priorlty as having tha ‘wider scope.152
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Hens Kelsen135 (1883~ ) is the founder of the "pure
theory of law" or the "Vienna achodl“.’fﬁia'system, in some
respects like Austin'ﬁ, but more all;embracing,134 ts based
bn the fundamental postﬁiate,that international 1egal custom
is bindinglss es such hence the binding hature’of'the néfm |

pacta sunt, servandas Below this, In the hierarchy of norms,

is international law proper ‘which, in his view, givas valldity
to natlonal congtitutions that 1n turn validate national lawa,
and go on down the 11ne.136 In as much as the system of 1ega1
‘norms embraces all levels of 1aw, this, 1ike Krabbe's con=
cept*on, 13 usually called "monlgt",

‘The rrench writer, Leon Duguit (1859—1929) rapresents a
hic hly tnfluential line of thought which considers law a8

emanating from a sentiment of social solidarity vinich datar~

mines tha rules of law and causes them to be enforeed.137

Of this view Bonnard sayss

These rules, baginning ag mere. social rules, da-‘

" velop into rules of law when "the man of individual
consciousness?® considers it necessary to assure thelr
observance by a socially organized sanction. The
primary fact in the realm of law therefore 1s not
subjective right but the objective rule of law
springing from soclal relationships., Thils con-

~ceptlion led Dugult to reject the German theory of
~ law as a creation of the state, a soverelgty sub=-
Ject only to 1ts own limltations. He insisted that
"~ experience shows law to be anterlor and external
to the state, which becguss of 1ts nature may 1t-
‘gelf be limited by law,l38

This soclological conoaption’of.law has won~quita a
following ﬁhroughout the weatern world.!3® Its influence in
Latin Amerlca has been notable, as will ba obgerved in cone

aiderable detail at a later point in this study.
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In additien to the threa woll~known points of vlew outi=
lined above, a dagree of completeness would seem to require
mentian also of the French writer, TLouls Le Fur, 140 who gimi-
larly tobk a_moniat paaition; bﬁt who, in so doing, follpwed
the naturalist idea to the extent of observing that inter-

national law was merely‘a:mgnifesﬁatlcn of natural law,l4!

Eivérging in’an intéﬁesﬁihg way from all viewpoints
‘manticnea thua far is'that_of'the Greekwpublicist, J ean
v$piropcnlos (1896¥ ' );’who dbaervés that éénflicting‘doc- |
trines of internatianal law are equally sound in that the ex=-
perimentar is 3ust1fiad in choasing his owm hypothesia and in
delimiting hig field as he.may see fit.142 -Ihe only really
ébdﬁd way bo aaterminé'the matter,‘he‘says, is tO'eonsult the
‘“dcminant opinion" 143 maaning that ‘the essence of inter=
nattnnal law 18 to be sought in human attitudes regarding 1%

rathar than in the intrinsic merit of any doctrine or system

p____' s@. »

' One of tha most 1nterasbing of recent theoretical and
Tpractical devalopmants in 1ntarnat10nal law 1s the tendancy
af the paat half century to view the 1ndiv1dua1 as being in
some measura a aub;ect of tha 1aw of nabions. During most of
tha modern pariod 1t haa been ccmmonplace to assuma that only

statea and especially as geen by Gatholic writers, also the
 Vat1can, were entitled to such recognition. Consequently
the‘newer tandenoy refarred to did not appear o any appre=-

ciabiavﬁegrée in the theory of international law of the early
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pért of modern times. The chronological'plan,of dévalopment
followéd'here accownts for the abaance’of earlier mentlbh‘of
this»matter. ‘Itlis; howaver;'one;of‘the'most lmportent ad=
vences to have badn made in thé‘theory 6f 1nternationa1 law
in modern times' and the prasant study will be concemed to
inquire as to the extent of lts appearance among Latin-
American writers, . , -

It 1s of the highast significance that many recant
thinkers 1n this f1eld have arrived at the view that the in-
divi&ual 19 antitled to be regarded as a subjact of 1nter~ h
national law, . Krabbe and Dugult were espacially emphatic in‘
‘this respact, holding that the 1ndiv1dual person 1s, in fact,
the only subject of tho law of nations.144 Many duamst |
writers, eﬂg., Fanwick have not been slow %o recognize that
the individual enjoys a degree of international paraonality 145
but the stronceat emphasis in this diraction haa oome, on tha
whole, from the‘mnnists. | | _ ‘ ‘

© Recent works of Phillp Jessup ('1897- ') end of Hersh

Lauterpacht (1897~ ;")lhave lent further.weight'to thls im=
‘portant devalopment. “Jessup emphasizes that international
law must be reorganized to apply to 1ndividuals directly

and, 1in additian,vthat solidarity mist be achievad to the OX =
tent that breaches of the law are considered as affronterias
to all nations.146 Leauterpacht, 1in a somewhat aimilar vein,
has been oonoernea in recent yeara with the 1ntarnationa1
rights of man,'and ‘seems %o see the internaﬁional personality

and the more or less natural rights of men progreasively
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coming into their om on the 1ntarnat16ﬁaifsoene by means of
changing usagéa.and under the suspices of the United Nations
Orqanization and of the Couneil of Eur0p3.147 '

 Ths. ultimata significance of this developmmnt is that,
aloﬁg with beccnﬁng‘a gubject pf international law,,ths in=
dividual«is plaoed’iniaycloaer reléficnship with a political
autﬁbrity*thaaretically éﬁo#e the héretofore om ipotent |
'aﬁaté, In the 1ong TUN the prnbabilitlas are that the indi-
vidual will be cmnsidared as raaponsibla in oonsiderable N
measure ta 1ntarnatianal auﬁhority, and the stata will lase

dagree of 1ts Hobbesian~ﬁagelian charactaristics. |

I% muat-be emphasizad that, althouah this~last statement

ia, manifestly, speculation regarding the possible develop-
ment of a ralativaly new ‘theory of 1nternationa1 1aw, 1t 1s
pst, however, withouh its~dccumentahion. ?efhaps the mcst
impbrtant‘official~develapmenﬁvin'this dirvection in recent
years has been fhe.War cf&mea trials, aspeelally’the' |
Nuramburg Trials 1n Whlch individuals were held directly
lieble far the acts of a nation.148 There are, however,'
other evidences, not the least of which haa been the adoption
by the Unlted Natlons of the Unlversal Declaration of Huxi;an |
Rightél49.whiqh,fthough as yet‘of‘less'legal'fhan morel sige
nifiéance;'navertheless‘paftakés to a degree‘of both of these
elements and cghStitﬁtes what m@y well Be ancther step in the
osteblighment of the Internatlonal pérsonality‘ of the
individuale = | )

It should be apparent from the foregoing sketch of the
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theory of international law that this thought has in reality
been part of fhe history of p011£10a1 thought in genevsls -

- As such 1t is clear, too, that this aspect of legal philosophy
has beaen strongly influenced by the_facté of internstional .,
11fe, If is to be expected that Latin-Amarican'writeré,iilke
k"others,-have'been influenced by thairftimekaﬁd place in: the
bumen drama,150 But it Ls true also that the modern American
cﬁlture is essantially<a hraneh,of EuTOpean_culturé. Tﬁe in=
fluence of Turope's publiclsts on Labin-Americen writers has
bean enormous; af the samaftime paytiouiaristytrebds are much
in evidence., It is, thén, against this whole background of
1egalgthought 1n the Wsstern4w0r1d, as;well'aa agaihat»tﬁe~‘,
background of the\Americén‘scéne'as‘sudh; that the foliowing '

chapters must,ba‘vieﬁédo



GHAPTER IT
WHE TATIN AMERTCAN WRITﬁps DP THE N INETEEN TH CE””URY

Introduction

The previous chapter has shown that while the dominant
trand throughaut the ninetaanth century was an fnclination
’tnwardtpoaitivism, a great number of the'publicista who pare
}ticipataﬁ 1h thi§ trand‘at least pald their respects to the
'naturalistid traﬁitién,l Tf this was. generally true through=
out the}rest of the weétern world, 1% was almost wholly true
in_Létin:Amaricagiigg;; émong those thinkers and writers who
tenaad‘towaré.pasitiviaﬁ in Latin America virtﬁally.all wefe
disposed to at 1¢a5tigckhowladg§ the existence ofvnaturélis-.
tlc forces»as.haviﬁgvlegélyimplicatiéns.
| ‘Tn this sena@,_than, ailwthése ﬁatiniAmarican thinkers
on«intefnatienal law arefeclectics. The queaﬁion ia to de=
termine Whether thalr eclecbicism is predominantly oriented
toward nahuralism or toward poaitivism, or, as geems to be
the case in a few inatancss, whether the classification of
gclectic mist be left to stand \inmodrmfied." |
. m attempt will also be p»;aae to determine what inclina=
tioh, 1f‘ahy, may be detected of a movement toward Including
more than states as subjects or persons of intemational law.
Thi g inquiry is especfally directed toward the end of deter-
miningvwhether-individual peréons were thought to be justified
‘in,claim&ng fnternational personality, With this object in
view each publiclst's definition of International law will



be analyzed;ztogether with other materials”thaf may seem -"
portinent, |

In this snalysis it mist be realized that when two wrlt-
ers rafer to natural 1aw‘they'may have inbmind two somewhat
different phenomena, ‘Furthermore, 1t is to be understood
that in aftempting to evaluate‘divergent_ideas‘Of'naﬁﬁral law,
:anﬁ'to weigh them in the 1light of what each writer meaﬂs,’6r1v
'saéms,to mean, by thils term, ahdvthen'éiab to‘try to ju&gef f 
how intensely he‘beliéves in ‘the conception, this‘altogethsr
does not partake of mathamatical accuracy. The conclusions t
which are suggested must be viawed in the 1ight of the -
avoidable auhjectivity which permeates the totality of the i
’concepts appraised.;',‘, , |

,In.addition,tb aiéurvéy of the views of.these writér3
on the extent to . ﬁhicﬁ haturaliém may bé eonsideréd'an~elé~
ment in tha foundation of internatlional law, and alsc thelr
views regardxng the 1nuernational personallty of the 1ndi-
vidualy the writings of Jusn Bautlsta Alberdi will be sep~
‘arately. analyzed in ranard to. their lmplicaticns fcr inter*'
national 1aw; These works of Alberdi will be taken up in a
special SGGtioﬁ of the chapter because it 1s felt that thay
do not readily fall into sny of the other sections, and can,
therefore, bast’be treated as a unlque tradition. Next, a
gtatoment will be made regarding cértain titles vhich de=-
gorve to be clted in this work, but which, for one reason
or another, do not merit more then cursory mention. Finally,

'a number of conclualons will be drawn.
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Ae The Pdsitiviats

~.The firat publicist of a systematlic work in the field of
‘1nternétiona1»iaw In Tiatin America was‘the versatile Venezuelan
born Andres Bello (1781~1865), After many years abroad in the
‘diplomatic employ of Colombmafand Chila, neireturnad to the
‘latter nation in 1829, Tn 1832 the first editfon of his book,
.?rincipiosrggkderedho g2‘jentes, was concluded, and it appeared

thé following yaar.g‘ It was written becauss there wers appare=
éntlj'QVaiiab;é nq:teachabla‘treatises of a satlsfactory
°charact¢r. aThia work was ;apubliahed Wi%h;sbme chan ges in’
71844; and in 1864 it appeéred in a third edition under the

‘slightly changed t1tle of Principlos de derecho finternacional,
| 3

ifollowing'a terminology whidh Bello thought more idiomatic,
vThis 1s the editlon reprinted in the Obras completas end the

“one used in thls study.

'v3 zhe work follows generally the olan of Vattel,4 but a
 éreat’empha§ia haq‘béen»placed on poa*tiéiSm.-‘It has been
highly influential in Latin America, as any survey of the
?works of Latin Amarican publiciasts will inducate. It 1s ap-
‘parent frcm.the*dafarence ghown thenm by other writers that
;Balla along with Calvo were most probably the two best. known
1writers of their region &uring the last century, and 1t may
‘be. noted that the American, Henry Wheaton, held the former
An the higheat aateem.

At numerous points Bello showa the naturallistlc elements
of his philosophy, He obsarves, for exampla, that "Since the

nations are not subservient to one another, the laws or rules



48.
to which thelr reciprocal conduct mst be subjected, can only
be dictated to them by reason,...” "6 This reaaon, taking Into
consideration expariance and the common wellnbeing, 15, In
his view, "...deduced for them from the chain of causeg and
offects which we peroeive in tha physical and moral order of
the wniverse,"’ He goos on %o suggest that the Deﬁty has
established the causes and effacts and is therefore 1n raality ,
the true author of these 1aws.’ "International law, or the
[1aw] of nations” ‘he continues,
| 13 nothing else, then, than the natural [laﬁ};

which applied to the nations, considers the X
human race, spread over the face of the earth,

- a8 a'great soclety of which each one of them is
a member, and in which the ones in respect to
the others have the same primordial dutles as
[have] individuals of the human species among
themsslvas,

We ought, then, to look at them as 80 meny
moral persons,

Bello has a good deal to aay about natural law in whidh
he apparently belleves 1mplioity. He follows Vatuel In
bregking international law down into 1nterna1 and external
components, which in essence meen natural and positive or
unenforcéable and enforceable components, respectivaly;"

The law of nations, or the collection of laws
. or intermational rules, is called internsl, whene
evor 1t looks only to the conscience, and deter~
mines what ls ordered, permitted or prohibited;
- and exbternal, when it determines the obliéations
- whoge completion can be exacted by force, ' ‘
Bello's philosophy 13 not always easy to understand
bﬁt at one point he makes a sufficlently clear statement of
the Grotien position, While this is somewhat contradicted
elsoewhere, as will be seen later in this study, the Grotlan

poinﬁ of view appears in the following remark:
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. That which doses not have any other hasis than
raagon or natural equity 1s called the natural,
universal gommon, [and/or] primitive law of nations,
and that which the express or taclt conventionsg
have formed and whose sole force is derived in-
directly from reason, which presoribes to the

nations, 83 a rule of supreme importancs, the in- .
‘violability of pacts [is ocalled the] voluntary,
apecial, conventional, positive [and /or] ﬂacondary
llaw of nationsa].

Following the explanatﬁons which hava just been outlined,
Ballo emphaslzes that it is scmaﬁimea diff*cult to determine '
what natural 1aw is and that spacific laws are often neeﬁed.ll
' "It is also necesaary to confess“ he sgays,

: that from state to state ‘the dﬁfferance between ox=
ternal natural law and customary law is of pure
theory. The truth i1s that there are a certain num-
ber of moral axloms which no one disputes in the
abstract; but their application in partioular
cases occasiong doubts and controversles at sach

- atep. Thus we see that the so=called natural law

- 13 variable and fluctuating, not only from century
‘.%o century, but from natlon to nationy and that a
~congtant rule, though 1% appear raasonabla and
aquitable, and though 1% be flluminated (l.s.,
~ supporbted) [byl the “demongtratlons of the writers
- who dsefand 1%, does not begin to be rigorously
'abserved, save whan cugtom has sanctlioned 1t....l

’An 1llum1nating remark 1s found in the prologue to the
1844 edit*on in which an explanatinn of the work appeara.
" am oonvinced" he says,

that in the practical appliaationa of thia science
the theoretlical deductions arse worth much less
than the positive rules, senctioned by the conduct

- of clvilized peoples and of powerful governments,
‘and sbove all by the decislons of the tribunals

- which judge under the law of nationg; and this
conviction which served as a guilde to me In the
previous edition, has suggested almost all the en~
largements, 1llustrations and notes with Tgich.I

- have wished to bn‘ ter the present [work]

Bello defines 1ntarnationa1 law as "...the collecﬁion

of laws or general rules of conduct which the nations or
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‘states must (deben) observe smong themselves for their se=
curity and common well-being.“l4 There 18 hot in tﬁia defi=
nition,inor'elsawhefe, as far as has‘beén ascertained by the
present writer, any'suggeﬁtion‘or other indfcstion that some
entity other than the conventional parties might be consideréd
persons or subjects of International law,

The most logicel conclusion to be drawﬁ 1s that Andres 
Bello's practical orientation Is claarly toward pssitivism,
‘but that naturalist considarations are not abandoned; also |
that Bello’a coneeption of the sub;ecta or peraons of 1nter-’

natlonal law 1s traditional,

The Paraguayen, D. Ramon Ferreira, wrote his Lecciones

réﬂ;deracho'iﬁﬁérﬁaéidhéiwcriginally as a text for students

whille hoe was a prdfeaéor at the Géléjio da Tacna in Peru.
At the tima the book was published in 1861 ha was dne attar-
ney general (fiscal) of the state auprame court, |

Ferrelra suggests initially that international law 19
a natural law phennmenén. He définea 1t as "...that which
' cbn31ders'tha,axternal ralations of the natlons with each
other,..."andyisfpgrsuéded thgt",;.it cpnforms'ta the gene=
ral intereast and to the principles bf natural law.“15‘ Ita
authority, he tmnks,’is‘ Qeﬁived fro‘m-the“ haturali law,16

At a later poinit he makes the 6baervation that 1ntér-
national law can ‘be divided 1nto natural and positiva sectiona¢
The former ?...13 founded only in ‘reason and in the universal
principles of natural 3ustice..;. 017  The latter 1s "o..in-

stituted by the express or tactt consent of nations founded
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 $3 pacﬁ or cua%cm.‘,."la mhe lattar, aocording to Ferraira
 13 b!ndfng only on thoae who ara committed by pact or custom
Sto uphald themﬂ the former are binding on all without refer~
;ence to aithar aansant or custom, and their authnrity i3 Meoxe |

;;vtgore lsg&s naturﬂlis" 19 The positlve law 1s perfaot and

;external, .e., 1%s obliwation is complete and “always ex0r~

fssa extarnal cnaetion“, wheraas the natural law, be*ng not

i_lways perfect raisa’\the aueqtion as to when 1t !s 1nternal

fand hance nnly subjec ?a‘the aanetion of conscience, and

fwhen it 1& exﬁsrnal or bind&ng in the lagal, as contrasted

f 1th ths naral, sensa.gq Farreira‘s axplanation of thia situ~

gatfan is a mﬂat intaresﬁing instance of Wha% aeema to thia “

fwriter ta be, for all pract@oal purpnsea, 2 poaLtiviat posﬁ-

§ icn. A"The difficulﬁ queation" he aays,

«whieh 19 presenhad 18 to determine in practioe the,
cnges in which the wniversal law is porfect or ex=
“termal znd those in which it is oblligabory only in
- consclence; because salthough the natural law reats‘
on princigles of morality which nobody doubts, = . .
"whén one treats of its application and, much more,
[iher] ‘medfeting conflicting interests, [theq -
“doubts and dlifferent Interpretations alweys re=-
gult, end with the exception of very clear cases,
1% only comeg to be recognized as perfect law when
*1t is aancticned by convention or custom, :

’The thrae «ganeral rulas and aouroes“ of 1nternationa1'~
1aw whioh ?erraira mantiona are‘ o

veele the uniform 0p1nion of the most diatinguishad
authorsesss 2e The decisions of the admiralty
“courts, and tribunals of intemational Justice;
~ and the regulationg and ordinances given by the
' most sdvanced powors for the direction of thelr
" courts, snd for the understending among other na=
_ %tionsg &I the principles of the universal law whldh
- they (&.e., the advanced powers) recognize.
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3. Vhen in all the conventions or most of them
( o con generalidad), some principle of natural
law sccepted as unquest%oggble 15 adopted (se ve
adoptado) by the nationse. , ,

Tt seamg that the essence of thesa remarks 1s a virtually
complete capltulation to positivism,, Ferreira's def*nition
of 1nternatibnalllaw ﬁogether with his further commentary in=
dicate no nﬁtiéeabla deviation from tréditional views ragarding

the persons or subjects of International lawe

'Uhdoubtedlj the best known of nineteenth century Latin
Amertcen writers in the area of international law was the
Argentine,‘Carlos Calvo (1824-1893). His reputation rested
on @ vast diplomatic. experience as woll as upon the written
work which 1g reviewed here. ,This'went through five sditions
ffom*the first two-volﬁma'Spaﬁishieditién of 1868 tc the sixe~
volume French edition of 1896,  The five-volume fourth edition
of 1887 haa baen usad in the pﬁesent atudy .«

Calvo covers a wealth of material, and both his method
end his oonfeasad philosophy are of arpositivist character.
In regard: to tha former 1t may ba observed that he mentions
the classification of International 1aw as commonly accepted
by seventeenth and eiﬁhteenth,century~jnrists, systemat1oa11y
and briefly explainino’each of the catégories of diviha‘law,
positive law, conventional law, and customary law, together
with a short section dealﬂng wlth still other classifications
made‘by some writers.gs He then goes on to say that though |
thenélassifioations which tﬁe_early publicists saw fit %o

establish have lost much of the significence as reflecting
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excéésivaly subtle distinotions havihg 144tle or no relation
to %helrealitias of international 11fe, 1t 15; nevertheless,
a matter Which he feels bcund to discuss out of deference %o
,’customary practice.2?  | |

-~ States ara mudh 11ke ‘the medieval feudal barons who rece
;ocn*zed no. tr*bunala over them, su geata Calvo, and then asks
:how one. would apply ths nrinciplas of justice %o thelr intere
;relations. His answer 1s characteristically positivist. A
gshorf paragraph or two is davoted tc each cf sixtean out-
 stand1ng writers frum Gentili tc Manctni 1n whidh the syatem
 o£reach«cf:$heaa¢men‘19 0u#1§nad.25 This 1a~followed with a
_statement oflcélvo's cwn'thbcry guch as confirms the mothod
and practiaas ugad throu hout his work, "For cuf,partﬁ,'he-
:aayﬂ: | = ; | h R,

- w8 recognize that the genaral 1dea of justice omn

- modify the relations of stabtes to thelr well-belng
and common profit; nevertheless in ths course of

our work we shall attach preference to principles

defined by treaties, to rules which are deduced

naturally and loglcally from particular convene

- tiona or from diverse instances resolved in nrage

tice, kmd]finally to sanctioned jurisprudenca.

»At another point he emphasizea that %reatles constitute
’the principal gource of international 1aw.27 .

" By way of definition this suthor maintains simply that
tha‘“...law of nations, orvinbarnational law [ﬁé} the aggre-
gate of ruies,df conduct bbserved by the several nations in
fheir‘relations‘among themselves...,"28

 Thus the evidenéé would aeem‘unequivocally to fndicate

that Calvo 1s as nearly a complete pdsitivist as one could

‘expect to find in the nineteenth century. Unlike his
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predecessor, Bello, he shows only the most perfunclory ree
‘gpect for the natural law tradition.‘~Aléo, hisvaéﬁfaiaal.of ”
the persons of international law results in mucﬁnthe sama |

traditional positioh agsumed by Bello,

Rafael Fernando Seijas'(1822-1901 supﬁosod) wag, like
Andres Bellb, Venezuelan born;' He wrote several workas in the
areas of 1ntarnational 1aw, aiplomatie affairs, ‘end politica,
of which his slx~voluma work on’ public and private Hispanio~
American 1ntarnationa1 law, published in 1884 1s the source
of 1nterest herae,

This interesting work,‘which'reébmbles John Bagsebtt
29 "

Mbbré}szigest of International Law péﬁhaps more than eny
~otﬁér Amaridan work, ls truly a ﬁdnuméﬁt to positivisnm, He
ﬂconcehtratés largely‘on the practicesvof gtates and thé opin~
~fons of writars and of éourts. | |
This author obsarvea that his object 1s %o produca a
?work wh*dh wtll bring togethar the completed international
~law acﬁions of his 1and, and if poasible of all Latin America,

- thus to provide a gulde or onnsultative source for dealing

kwibh European and other nationa.5° He 1s, however, interestad

in gselng a confe&aration along the lines of the Un;ted States
- covering. Latin America-~espacially a reconstituted greater
Colombia.51 To these ends he aimalto ?co@ify the Hispanicn‘
Amerd can 1nternation51‘iegislation“ 32

: 561jas is nat much glven to theorizin : he aaaﬁs~not
even %o define 1nternational law, He daals, however,‘spaoif~

fcally with the sourcés of 1nternational,1aw. The rather
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langthy ataﬁam@nt on this point gppears in'the'midstlof‘hia
treatmont of consular affairs,‘yét‘it bears on‘the entire
work and is quite conglstent with the remaﬁnder of his atudy.
' He 13 not satisfied with tha Grotian division of internabional

law 1nto ecesaara and voluntarz law, nor does he find the -
'terminology often uged ta avoid the Grotlan dlchotomy mora
-appropriate ta his scienae.ss‘ He proceeds to define his own
;tarma. ‘"Ahaad ef everything elaa“,'says Saijas,

1 raoognize tha poqit1Ve nublic law: that is %o
gay, the aggregate of laws, edlctg, snd judgments,
proclaimed under the regular suthority of each
~country or by some temporary authority, establishe
ing rules for reciprocal relations (inteligencla)

“with fareign peoples,  Such are the daclsions of
the Supreme Court of justice of the United otated,

" the decigions of Parliameni, of the Crowm or of the
Admiralty iIn ungland the ordinances of the king k
or of the agsemblies of France stc., etc. :

' In second place T put conventional law propsr:
' [Leg+, the rules embodled} in treatfes, conventions,
- and other stipulations of the nation 1taelf with

foreign [states]; nemely those which become lawa,

not by moere use of ﬁhe country 1tself, but by

- convention.

Part of this conventional law proper 1g callad
customary, when 1t 1s founded on practlces [}n which
the nation itsgelf participates].
© In third place [1s] forseign conventional law,
~or the body of principles and practices most gen=-
~erally established and acceptod by other civilized .
people of the world, whether in thelr treaties and
~conventions [or] whether in thelr [customary] -actss
those which become rules ([that], L{f not obligatory,

 [are] at least lawful, in the abaence of positive

. law and of conventional law proper. .

©7 . Regarding this foreign conventlonel law it

" seema to me that 1t Ta part of whalt Is called

-Voustomary law, when 1t 1s maintained not by repeti-;
tion of our own, bui by repatibion of forelgn ‘

“practices, '

- In fourth place 1t seems tc me one ought to

" put the natural, common, or primitive rublic law;
or, in other words, that which applies the prin=-
ciples of the natursl law to the relations of
‘paoplea and of governments amcng thsmaelvea-
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because thoss principlas, although they have been
the origin of all laws, and treaties, and prace
tices, and [(indeed of all] existing things, cennot
by themselves rule except in so far as they sare
not opposed to positive law, %o conventional law
proper, or to forelgn conventional law,
h fifth place, it seems to me, 18 yvoluntary
~law, that is to say, the decislons which, with
relation to the mere convenience of each people,
would be sustained in the exerclse of a legitimate
freedom, or inherent right, to select without
prejudice to the intanﬂible principles of justice
the most adequate or honest interests; and this
voluntary public law, I think, is what the scien=
tific authorities mean whenever they refer to the
voonvaniegze of the human race, inseparable from
justice, . ~

This stetement, although at times a it abatruse, ro=
veals on the vhole with sufficientvfnrce end clhriﬁy the
’philosophical orientation of fhe authbrbf Qhere caﬁlberirf
tuaily no doubt that Seljas 1s, like Calvo, as}cémplgte7a“

" positivist as the ninateehth,qentury_cbﬁld be expécﬁed‘to
produce. | |

From the. material availabla to this writer no definita
statement can be made ragarding ueijas' views on the subjecta ‘
or persons of international law,  However, from the genaral ,
flavor of the writings, one would be 1nclined to assuma his

‘position‘to be eaaentially traditlonal.

One of ﬁhe very fow early systematic Mexiocan works on
international law 1s that of Josa H. RamireZa Tt was pub-
lished in 1870 for the use of the public authoritias, for

foreigners, and for the use of students.ss

Although he speaks of the usual two parts of 1nternatlona1
vlaw, l.e., natural and positive 1aw, he does not think of the

" former as batng darived from a supposed natural state which,
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acoording to a then prevaﬂling view, exishad pr*or to the
soclial state. On the contrary, he: derives 1t from ﬁ...tha
situation of thﬁ different associations of men ﬁhich wa call
nations..-.“éb

Pamiraz makes it fairly claav that hfs method has heen

to search the codes of M@xioo and of othar naticns, end %o
}uﬁiliza those rulea of ﬁnternatinnaT law wh%dh are univer=
sally recogni?ed.37 He has 11ttle or nothing to do with nat-
 ura1ism. f .«.hjt s nacessary » he observes,
%o’ abstraot and exolude from this gtudy, In so far

ag possible, all those principles which can bs .
~¢alled sthics or morality of nations, in order to
consider international law as the collsction of

rules which ragulate or ought to (deben de) regu=-
late the relations among the varlous states or
independent nations, Our study s directed to-

ward the Investlgatlon of the legal or juridical
relationsg which exlst among the variona socleties .
“or aggregates of men, which, ocoupylng a part of
‘the surface of the globe, are called nations.

We shall occupy ourselves only with those laws
~and oblligationg that are properly so=called in

that they are suscaptible of coaoction, either by
reagon of the justlce which surrounds them, or,
‘and more principally, by the convenience which

‘pragults to all the rest of the nat*ons fram.sus~
“taining thelr observance.3

 mbe positive 1aw in his viaw is derived from conventions,
uaages, and customs.SQ

There would geenm to be relatively 1ittle doubt as to
‘the fuﬂdamental oriantation of this publicist. While he -
"does not complately abandon tha natural 1aw, he s basically
00ncerned with the more positivist olemonta,. Furtharmora,'
1t seems apparant that hlg conceptions of the persons or sub-

}3ecta of . international law is traditional.
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In eddition to the nineteenth “century writers of a ‘posi-
tivistio orientation who have just been reviewed, there are
two euthors whose works have been thought to be borderline,
but sufficlently within the orblt of the acheme of this'work
to merlt a few rémafka. | | | e
The first of thése 18 the 1itﬁia,book of Angel Tremosa
yynadal, published in'Habéna'ln 1896, It‘ﬁill be recalled
that Cuba wes then a Spanish colony, which fact explains that
Tremosa y.Nadal,‘thOugh at thaftiﬁe in Latin America, was a
‘ First'Lieutenaﬁb in the Spanish army. The book, approvad by
the Spanieh:crown, had bean‘written‘for'the author's compane
lons 1n'arms.
Tntarnatiohal law 1s:defiﬁed‘by Tremosa y Nadal a8 "...the
ags regate of 1aws or ganaral rulad of - conduct which the nations
st (daban) observe ‘among themaelves, Whather 14 bs tn peace
or in war,"40
| It 18 %o his section on the SQQrcea of international law
that one masgt turn for anythinq approrimating a claar atate-
men & of his views regarding naturalism or poaitiviam. Trgaties -
and custom‘are, he says,‘the‘dhief sources of &nternaﬁional '
law., In some cases'he views sclantiflc 1aw, l.0., tha wrltingsy
of the publicists, and Jurlaprudence, 1.@., the doctrinaa of
the courts, a8 proper sources alao.4l He apeaks, however,
of natural 1aw as well ag of positivlstic gources, at one
point observing that "War is from the natural 1aw...."42
Elsewhere he notes that 1nternat?onal 1aw ts to be considarad
from three viewpolntas 1., the philosophical, which he seems

t0 think of as explaining "...the conditionsyof coextstence
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and sbcial intercourse of'@éoples;.."; R+ the historical or
poéitivé, whiéh embraces (a)AphilOBophicélAscience (probably
'raferring to the writings of the publicists) (b) usages and
ouatoms, and (c) cenventions; and 5. the political, vwhich he
apparently does not explain A3

S Tha sacond of the two berdarline worka 15 a small book
jpubliahed in 1897 in Sanﬁiago de Chile. vThis was a trang~
 1at1on of a work by Ge Bourdon»Viana, a French academician,
~whoae writings have embraced hoth publiec and privata inters
4national 1aw.~" |

Bourdon-Viaha=sugges£s that international law 1s ablié
gatory, but that it has only the sanctlion of the moral law.
War is merely ...the,ribht (ggggg) of the strongest", and
hence, apparently, not a valld éanetion.44 He seems to pub
:inte”national law in aomewhat thoe same ocategory as constl-
ftutional law, and then pcints out that ﬁhe foroe of public
 0p1n1on, while nat great, 1is naverthelaaa_taken into consid*r
eration by governmanta.45 -

 As to souroes, ‘he mentions treaties, compilations of
treaties, national laws,’eustomary laws, and works of the
‘publiolsta.46
"~ In defining international 1aw, he says that:
o It is the aggraoaha of rules regarding the re=
~lations of one state with another, or with the
gubjecta of another state, or, even, with i1ts 0W27
subjects [who are] inhabitants of another state.

It may ba conoluded that in both of these cases the

writings tend.to emphaasize the positive agpects, and alsgo

that tha,concaption of Tremoga y Nadal regarding the pérsona
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or subject§ of_intafnatibnal law is traditional. Vhat Bourdon=
" Viane has 1n‘min§'asAto this 1agt mﬁntionédfmatter is not.claﬁr .
from the availablé'evidence. However, 1n vﬁew of hfs interest
in private ag well as In public 1ntarnationa1 law, 1t may be
congeetured that his thouuht on thﬁs point wasg essehtially
traditional,ubut 1t musﬁwba emphasized;again ﬁhat this con =

clusion 1s at best a surmise,

B. The Eclectics
"’ The 11t4le volume, published in 1867 by Antonio de
Vasconcellos Menzes de Drummond (1819~1876) was written pri-
'marily for the uss of students.48 This Bravilian writer,'
presumably a follower of Pedro da Autram evAlburquarqua
| Matta,49 wfote also on the subjeck of diplomacy. / o
Thia author makes the usual division of 1nternationa1
law 1nto natural and positiva segments, The former, in his
view, serves several purposes among which are the maintenanoe
of the diotates of justice, guaranteeing reciprocal dutias,
’serving as a complement %o (or for the inharprating of) Ime
perfect treaties, and con3uitut1ng the theory of the 9ositive
1aw of nations. Positive law, on the ather hand ambraoes
_principlas which have been assented to by the natton,~
‘national Jurispruaenca for the maintenance of 1ntevnational

ralations, treaties, usages, and customs.5o‘

Observing that the foundaﬁion of the natural law brandh
of international Law s in ",,.the nature 1ts0lf of the re~
‘lations which exist among nations...“,sl ha defines inter-

national law as "...the collection of Individual and reciprocal



61l.
laws among the nations themselves, or. on the other hande-
[as drawn] from ‘tha Judgments founded in 3ustice, or adduced
Vfrom‘tha mutua1 ralatL0ng and exprass conventions amcng them, "52
If may ba'added that hé uséa the herms:staﬁe and naton
synonomously 55 |
: ~There 13 really very 11tt1e frmm Whiuh %o Tudaa the de=.
'gree of pqsitiviam’fqllowed by this.author. His ramark that
zthe,natﬁrai lgw.ssrves€7gmnng,other things, aS'a‘theory of

54

‘the positive law,” may be an tndication of one of several

:points\ofiview.‘ It;mgj,_forrexample, mean that he accepts

:ﬁhazbasic~norm,paota sunt servanda seen asygrsuﬁded in the
natﬁfaljlaw,',Qn’tpe.othar’hand,~ane can just as reasbnably
,conicvl'_ilda:lf"rom'hi‘s view o3 set forth that the natural law is
Qfmﬁnded in "...the nature 1tgelf of the relations which 6X=
fist amon 2 nattons.‘.",sa ‘that noaiﬁivs rules ars 7eared to
this intarﬂa%ional ralationship and hance derive their
f”theory” from the natural law which 1n.itself 1s a product
 of the sams. 1ntarnationa1 relationahip.

| Whether e*ther of these vtaws ‘19 gsound 15 lavgely 8
“mather of oonjecture, and in view of the lack of information
‘naceaqary o draw a conclusfon,‘and due fo the ambivucuanesa
of somo of the material which is at hand, Vasconocellos' view
mggﬁ,be 1ef§,,mqrgwp%wléés:by’défauiﬁ,in tye(eolectic cata=-
,gpryEv‘Aa,ﬁo,ﬁhg persons or subjacts of international law, |

he saémsuto ba_entiraly tradltional.

'The Golombtan publloiat Manuel Maria Madtedo (1815«

'1888), whose wrﬁtlngs 1nclude philosophy, politics, poetry,
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and a wide Vayiety of Interests, Wrote, in 1874, the‘réther
phiiosophical work on international law whi¢h,is survayed
here, - "’ ‘ | S

Madiedo makas a dist netion between the law of natlons

or peoples (derscho de Jentes or jus gantium) and inter-

‘national law (derecho internacional or deracho entre naciones)s

Thejformer>désignatés "ﬁg.the application of miversal morals

1ty7td’the relations of all tha peoples of the earﬁh...e"gg

Furthermore, 1t is the ",,.sclence of good and evil and the

basis of all positive 1aw.“57 | |
International law, on the othsr hand;

essels the aggragqte of pr*ncinlas rules, customs

- and practices sanctioned by nat*one properly so- ,
called . {propiamente dichas) by virtua of treatias,
conventions, practices, and customs.

Although Madledo sets up a legal hierarchg which on tha‘
‘surface appears to be positivistically Inclined, his basic
legal views, on cloaer analysls, seem to have 8 good deal of
naturalism about them.‘ When a problem of 1nternat%ona1 law
ariseq, 1t 18 sdviged that sources be consulted in the ‘
following ordar: |

l. The written law: treaties, convertions, atc.
- 2. Mutual or universesl custom, verified by rec=
‘ - ognized practices,
3. Analogy of the cagse at hand (caso ocurronte)
‘ with others forseen in treaties, conventions
or customs of the nations which are dabating
L ‘any question whatsoever,
4, The fundamental principles of International
law,
5. The law of nations [or peoplas] (derecho de
jentea), such as we have defined 1t.

In spite of thia positivism, however, a naturaliatic

flavor often pradominatea. At one point 1t 13 observed that,
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the law of nations or peoples (derecho ds jentes) is primary.

‘and that 1% supplias the scientific alement in the regulation
of international affa?rs"it 13, in his view, the original
‘moral 1aWu 1t 19 said furﬁhar that positive written law and
| posltive custemary 1aw, “...when thay do not part ways with
}justice ara nathing but applicafions of ﬁhe universal moral
 1aw 4o the 1nd1vidual ezigeno%as of nations..;"ao A% atill
_annthar point 1% 1s made abundantly olaar how fundamental
this -avthor oonsiders the naturalisﬁia ‘element %o be:

Th 13 alaar, then, that the true sources snd
~ the true suthority of international law, are- [to
be found] not in the suthors, nor in the instl-
tutions, nor in international practices, in
general, bubt in the scientifie prineiples of such
interosting materialy which arse ncthing other
than those which are deduced from the great
eternal moral law [directed] toward the condie
© tions of existence of the nature of mene That
.48 not to gay that the opinions of the publicists
of public law are not consulted concerning the
- %rue doctrines and practices anthorfized by the
nations., What we have wished 1a not to exclude
these, but to assign them their true eategory. 61

At a later point‘Madiedo observes that international
_law in tha 1aat analysis 13 a deductlon from the law of
penples (derecho de 3entas) 62

The apparent eontradiction tenda to 1eave one in a
quandary as to how this publiciab shauld be clagsifieds Per-
 haps,~¢n view of the apparent amblsuity, 1t 18 best to con=
slder him an eclectic. Tt is safe %o condluds that as far
s his views of the peraona or sabjecta of International law

‘ara,ooncernea, he 1s éssentially'traditional.

| Manuél Atanasio Fuentes (1820-1887), & Peruvian, wrote
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in 1876 an "Encéyclopedia of Taw" in which alliof the more -
1mportant7bréncha§ of law were treated., The third volume
containg sévéral‘élemants of an 1nterhationa1'concérn;‘suoh
. a3'1nternatidnalyiaw; diplomatié law, private infernationSl‘
1aw, several aspacts of Roman 1aw “and canon law,. Only the
gsection dealing with 1ntarnaﬁiona1 law 1la noted here.

Fuentes congiders only states a9 subJeots of International
law, eond it is with these entities thet he concems himself.65
Intarnational Law 13 said %o be ".sothe aggregahe of rules

which determirie the racipvocal righte and duties of Nationa‘..‘ nel
This appliea both 1n time of peaca and of WELe ‘

Regarding the foundation of intarnatlonal iaw, he makes
the Pufendorfian ramark that international 1aw must conslst
of the natural 1aws and nothing elae.’ mhis follows from‘tha
status of natﬁons as moral persons 11ving in a state of nature,
"Amonc them there are no. tribunals, nor common superior3 only
justioce 1mposea its laWS on tham.“ss | -

| In spite of this statement, Fuentes acknowledgea tha
usual dichotomy of natural and positive segmﬁnts of 1nter- o
national 1aw, as deriving respachively from reason alone
and from express or taciﬁ agraemants. The foroe of the late
teor, however, 13 seen %o stem 1ndirect1y from raason.eﬁ

As to sources of 1nternational law, sevan are mentionad
1n the followlng order'~ | | |
| 1. _The teachings of the publicists which show the rules
of justicé as*applidable %o the Intemational community and

' the variations of these which usage and general congent allow;
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Q.A'treaties;
| Sg jwar~tima‘nat1bn§1‘1awsffor ragulating pfize‘casea;
4, decislons of Internatlonal courta;
5. the cohfideﬁﬁial opinions of legists to thelr govern-
-msnts in regard %o di°nutad quast*onﬂ' |
" ‘6. proclamat#ons, manifestos and diplomatic correapondo
ence; and
7, "The doctrine compliled in the anclent writings and
the"graat cnllections of the Romaﬁujurisconsults;"sv
o T41s ev*dent that Fuentes' work contains alements of
both naturalism anﬁ positivism. The former oenuny, certainly,
a promﬁnent ennugh placa to make 1t apprapriate tc designate
him ag an eclactic 1f not, indaad %0 clagsify him as a
.naturalisﬁ. His 1daas on tha suhgacts or paraons of inter= |

'natiohalulaw are traditional.

Pederiea Diez de Medina, a Eolivian law profeasor at
tha Univarsity of La Paz and & writer in the areaa of cone
stitutional and international law, produced in the latter
fleld in 1883 an 1nﬁereating 1ittle text for class usae.

The composition of international law having been outlined,
the following summary indicates the eclectic flavor of this
works ‘ ‘

© In summary, this law EWhan]‘wall contemplated

~1s ocomposeds 1, of iIncontrovertible truths, funda=

‘mental or invariable maxims which cannot be desig=

nated properly except with the name of principles;

and 2+ 0f certain variable obligationa or regu-

lations only created by customs or agresments, and
which can be called simply rules of conduct ,68

- There sppears no indication that Diez de Medina wanted
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Lo convey the positlvistic imprasaion of the superﬂority of
customs and hreatias., His definition of 1nternationa1 1aw
’together with supplementary remarks baar thfs out.,

International 1aw is the agp regate of prin-
ciples and customary rules of conduct, which the
states must (deben) observe 1n thelr mutual ’
relations.

Its precepts are daduced as mudh from the
recognized prescriptlions of reason and justice
as from the practices and usages generally ade
mitted by the civilized nations; 1ts agzregate
includes the successive modifications constantly .
Introduced by the agreement of peoples and by
the progress of the ideas of justiee.GQ

f-At another point this author, 1n speaking of the aources,

first 1ista treaties which he obaarves, draw their binding
 forca from the natural 1aw. Secondly he mentions custom.
‘Thirdly, when neithar treaties nor partinent customary usages
are at hand the sources of natural law as 1nterprated by
;human reason. are o e called upon .70 Writers, in his view,
'are an important aid in f*nding and applying theaa three .
souroea.‘ Also marine ordinanoes and international oourt de=
cislons constitute apnlication of thase souroes since they
are regarded asd balng, in raalihy, derived from intarnatianal
law rather than asg sources in themselves.71 o

In spaaking of this same matter, however the author
elsevwhere makes thia 1nteresting distincticns

o It mugt be noted that in case thesa sources

~are btaken {i.e., understood], as Phillimore,

Hallek and other writers .do, theoreticsally, or

in the sense of thelr being the fundamentals or

constitutive elements of the International

gclence, 1t will be necessary to invert the or-

der of thelr enumeration, locating In the flrst

place the natural or divine law, from which are
deduced the princlples of . justlce and the rules
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to which states muqt subjaect Themselves in their
mutual relatlons.72

Diez cites Haffter to the affecﬁ that tn ordar to be
- valid a treaty must have a lawful motlve, auggestipg that
treaties of an unléwfui,character would 1nclude'thoaé ", ..cON=
| trary to the moral order of things or %o the general rights
of humanity...." Examples glven are such as the introduction
of slavery cr,thavcampleta abolition of commercea e 'O
» Thése ramgrka must; however, be weighed agéinsﬁ the fol=

lowing statement regarding the procsdure which cught to be
'followad in praetieal cases. '...Eﬂ't is 1ndub1table",‘says i
Diez de Madina in 3umm1ng up his essay on the aubgect

 that in the solution of practical casaes, the posi-

~tive law must (deben) prevail always when its pre=-

soriptions in a true and incontestable form exist,
fnd e Zatiouay elomant, shen thers Lpgrameneas,
L it ¥ 4 .

It is difficult indaed to datermine any marked pre- g
 »farenoe in Diez de Medina's view., He must ba clasaed, thera-'
’ufora, in the eclactic group without making any atﬁampt to
‘specify more dafinitaly his poaitivist or naturalist inclin-
atiuna. Aa to nis oonceptions of tha aub;ects or persons of

‘international law, it would seam,that his viewa are basically

traditional.

One of the better known wriﬁers in Latin Amerlica was
the Ar&entine, Amancio Alcorta (1842~1902), who wrote rather
widely on public and private 1nternational law, constitu=-
tlonal law, eoonomics, and even eduoation. The wark whioch

is tOJba surve3ed here was.pu§;ished in 1887, and 1s
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apparently an abridged French varsion of an earliar and
’1arger volume written in Spaniah. Both of thesa works were
designated as volums one of projectsd sets which seem.navar
%o have been complatad. '
 Alcorta defines 1nternational law aa
f'...the mass of rules degigned. (deatinees) to regu~
- late the relations of states and to determine the
- laws and usages applicable to the relations of
private law which 1s born under the authority :
(empire) of ‘the 1awa or usages of di fferent atatea.vs
A clear noint ls mada of the relationahip between law
L(loi) end what is peﬁnaps best translatad here as "r‘ght” in
“the aense of ideal law (droiﬁ). MThe right exlgts without
.;tha 1aw, and the 1aw 19 not alwaya tha perfact manifestahion
| of the right, nor its only source."’® The right, he feels,
can‘and has exiated without law, but the raversa cannot hap=~
pen because a societjbcan exist withoﬁf,1éw,fbuﬁlﬁot‘w1thout
the right. Both, however, stem from man 3 s "he 'wm.}tf of men®
constitutes tha‘laﬁ; while ”...tha essential preeapts flow=
'ing from human nature consh*tuﬁe the right.”77 Law should
emlate right, for ".;.the 1aw takes 1ts mogt perfect form
. whan 14 succeeds in placing itself 1n accord with the pre=
‘copts of the right" 78 o | |
Speaklng more specifioally of. intarnaticnal law,. Alcorta
,suggssts that the seience thereof 13 to be observed from two
vieWpoints: from that of Whgt ought tb be, and from the
viewpoint of what i1s, The former is universal, the 1atter

R applicable only to those who have agreed to 1t,7°

~ As to the nature of the foundations, Alcorta makes the
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following remarks
“eesthe basls (fondement) of international law 1s
“found in principles in the nature common to all
men, andeseit isg menifested progressively by the
“‘congent of the most clvilized peoples, Intere
national law, said the English government %o King
Frederick IT of Prussia, 1s founded on justice,
equity end the nature of things and i1t is conw
firmed by a long usage.§ S ,
~As to Whether Alcorta is more nearly 8 positiviat a
L_naturalist or a true ecleotic, one may turn to h?a own state=-
ment offfa;th. gHe‘aascribes aclectiqiamfas being,bassd on
””...ﬁhé principles‘of justioa and tha modlficatiéns introe-
 duced by cuaﬁom, ugaga, conventimns and treatias" 8; énd
: 1atar auggssts that the ‘aclactic school 1s ths most nearly
'ﬁcprrect of the approaches o Intermational law,

The eolectic school withoutidOubﬁfié that which
most nearly approaches the truth, although the natu=- .
ral law, as much as or perhaps more than the poale~
tive law, cannot assume an Immbtable form in 1ts ,
‘applicationsg, and one can only consider 1t as an ag=
gregate of rles open to any and all mndiflcation.
Nothing shows thls better than the divergencles of
‘opinlons of %those very ones who affirm its necaese
sary characters 1in order to be convinced of this,

1% 1s enough to analyza the works of Wolf and of
: V&ﬁt@l . 82

In the light of the above evidence, it 13 apparant that
Alcorta 13 an aolectic, and that hie concaption of the per«

sons or subjects of 1nternational law 19 treditional.

Oacér Rodriguez-&abéhhaga (1867-1936) was snother
Argantiﬁé.whose writing on International law falls within
the orbit of this chapter. e wrote alac on the ganoral
subjact bf’thé adminLsbration of justice, but the interest
here 1s in his book written In 1895 as a textbook for
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clagsroom use, It is little more then an elementary compie
" latlon of opiﬁioné,‘and apparently the author is nmuch indebted
to hig compatriot, Amancio Alcorta,

After treating thé various schools, he quotea Alcorta,
seemingly with epprobation, to the effect that the eclectic
achool most nearly approximatea the truth.85

~ He observea with Alcorta that since nations are merely
groups of humansg, one must seek the basis of international
law in the same place az the basis of private 1aw,Vi.e.,‘1n"
,the nature of man«84 This viaw is well rapresented in the
following quotation which Rodriquez Saradhaga hakes from
,Alcorta:_ 

 The bagis of international law; it héa ‘baen
- 3ald, ig found in the nature common to all men,

‘being manifested progressively by the consent of‘-

the most civilized peopless 1t 1s based, then,

on justice, equlity, and the nglure of thﬁngs and

is confirmed by a long usage «°

Rodriguez Saraohaga holds, as regardiﬁg dsfinit&on,ae

:and in fact, in all 1mporﬁant reapects, to the sama opinions

held by Amanclo Aloorta.

Ce The Naturalista

The work of Joaa Marfﬁ de Pandu (1787b1840), firat pub~,
1ished in 1843 and later in 1852, may ha,considerad ag one
of the most intriguing of the Latin American eontribﬁtiona
to intérnational lawe. The work ‘though'widely lmown, is réo
markable in that while there 13 mnch evidenoa of plaglarism,
1t does not seem %o bear the philosophical marks of the work

‘copiad, Lle.8., vhile Bello gives a positivistia turna7 to his
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eclecticism; ?andb's work 1s of‘quﬁte a naturalistic bent .88
‘There has baeen no attempt here to determine the extent to
hwhich this quastionable practioa was indulgea in, but suffice'
it to- say that 1n some *nstances successiva pagea ﬁere lifted
‘frcm Bello's work without appreciable acknowledgement being
.gtven,ag and 1ncorporated 1nt0 thaﬁ of Pando. In some of
thesa casas tha only originality shown 15 an . occasional changa
fin punctuation or the sl1ghtly altered heginning or ending of
a paragraph 90 v
o Pando wag born in Lima, Paru, but was eduoated in Spain.
‘Ha had diplomaﬁic exparienca bcth under the Spanxsh and under
fthe Peruvian governmants and wrote on various sub;ecta be=
:sides 1nternationa1 1aw 1nclud1n pelitics, diplomacy,'and '
‘morality.gl |
‘ Pando 1s often anything but clear, but he seems to rec=
Qognize the usual &ichotomy in internatlnnal law' the nacea- -
‘sary law which 15 1mpelllng on the conscience only, and ‘the
Lvoluntary law which depends upon consent, 1.6.;'c0nventions '
‘eﬁﬁher tacit or express.gz This latter segmsnt of 1ntar- o
‘national 1aw, huwever, is alsn grounded on tha natural 1aw,
 for, in Pando*s view, tha 1nviolabi11ty of treatias has ﬁha
injunction of natural 1aw.9°
Panda is mnch concevned with aanct%ona,‘and sees re-
.11gion as the chief of theqe in 1nternational 1aw. The pen-*
«alty is that which Divine Justica will see fit to inflict

upon those who dare to transgress the natural law. Public

opinion represents another sanction but in the 1nternational el
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aphere it 1a of lesser importance.?4 |
Regarding the positivist writers he says:

Unfortunately, all the writers belonging %o
thes school called poaitiviat, have dedlcated
themselves (particularly thas aermans) to treat

--exclusively of this conventlonal law, neglecting
the natural {law] which ought to be 1ts basis,
its pure and salutary source, In the course of

- this treatment, we shall have many occasions to
-ragproackh them for this vicious fondneas for =
signalling out the variable practices, at times-
contradlctory, and repsatedly absurd or unjust,

- 88 true principles of a science sprung from

.eternal reason. : ,

At enother point he makes 1% quite clﬁar that he considars
ccnventional 1aw as Only 2 mora formalizad ‘yeraion of natural
law, “The 1aw introduced by pacts and austoms,“ he says,

1s to primitiva [1.8., naturall international law o

~==~ywhat the civlil code of each people is to the .
- precepts and prohibitions of the natural lawe. It

then makes speclflc and regularizes what wag vague

in the grimltiva 1aw, and ?what] needed fixed '

rules,? v v

 There is, howevar,.another side to Pando; Tt 1s here
‘that he shows gome 1nclination toward positivism. Tn ax~,
plain*ng why he wrote his book, he augéests that Spaniah
translatinns of forelgn works (tha only texts available, ac~
cording to him) tend to be too abstract and do not give
enough attent;on to ﬁha poaitiva 1aws.97

A% another point Pando asks, in effect, what is to be
done about the wnfortunate lack of a code of natural and
" oustomnary ihternational law, He anawers by suggesting re=
course to the "etarnai maxlima of mnrality“ and to the workag
of "accredited writers of internatlonal jurisprudence®,98

He dofines Intarnatlonal law In the following termas
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The independent states consldered in their
mibual relations as moral persons are called
peoples (gentes) or free nations., The aggregate
.of thelr reciprocal and perfaect rights ggné]of

- the law of the stabes among themselvea forms

~the commonly so~called law of nations (derecho
‘de gentes) or, according to the modem eXprese
‘gfon, international law, This %is nothing else,
according to the common understanding, than

.the collection of those laws or general rules
of conduct which the nations must (deben) use
reciprocally in order to guarantes thelr se=
curity and common well=being, This is what
ordinarily 1s understood as. natural law, ap=
plied whenever posasible (en lo pogible) to the
nationa, considering the humen reace spread over
the face of the earth as a great soclety, of
which each state is a member, and In which each

- and all with respect to each other have the same
rights and the same duties which lndividugls of
the human apecles have among themselvag.?

Y‘It may be concluded then, that Pando is ‘mich less clear
"than Bello, becauae, in his plaﬂiariam he is ‘somewhat ge=
1ective and often omits salections in which Bello clarifiea
his genaralizations.loo Whereas Bello saoms clear, cone
sistent,'and logical in his dgvglopm@nt, Pando impresses one
- asg being:smmewhat more vague, a3 havihg less comménd of hig
;éubjéct,.and-as baing lass sure of his 6wn'ﬁhebreticél and
practical convictions; The judgment that Pando is more
néturaiistically'inclined 13 drawn from the seemingly less
sincare aﬁd leogs strbng remarks about the use of positivienm
1n international law, and from the general flavor of the
 work as a whola. This. conclusian gshould be viewed, howevar,
in the light of the highly subjective condlderations which
are involved. | :

'} It may bevsafelyvconcluded also that Pendo's view of

thé persong or subjects of International law 1s traditional.
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of all the naturalistically 1nclined writera who are
roviewed 1n this atudy, one of tha mcst emphatic 1n his posi-
tion 13 the Uruguayan, Gregorio Parez Gomar (1834-1885). He
has writtan, in addit*on to this s“udy of 5ntarnatinna1 law,
works 1in the fleld of natural law and also ragarding tha |
oarly explorer, Amaricus Vespucius. It is pertﬂrant to note
that ‘the worlk reviewsd here, whidh was published in 1864,
fcontains an introduetion daaling with natural 1aw, and 1t
' may be cateworioally stated that thae autbor‘s entire orien-
',atation 18 on the naturalistic plane. o | |
Perez Gomar def*nes 1ntarnationa1 law as jf¢7 ‘
....tha application of natural snd admitted princi~‘
‘plas by the civilized and independent nationsg in
order to regulste their differsnces and to dactde

confligts between the lawsg and ugages which govern.
them,101 4 : |

’All law, he aays, 19 merely a manifestation 9f nahural law.
. The same, in his viaw, Is true of civil and political 1aw as
1w011 as lnternational law.v The dintatss of natural law are
'recognizad by the consoience and through "idens of reasen“

This state of affairs, 1n his view, 15 "the intanfion of
Prcvidence" 102 N _" RS |

- This naturalism takes a Fufendorfian turn when P@raz ob-
gerves ﬁhat the nations whidh are free and 1ndependent
though by’ themselves hQVLng formed a "humanitarian whola"
‘can be ruled only hy God, 103 an hypofhesis which he obvioualy '
accapts~aa gound becausa, like Pufendorf and not for example
' 1ike Hobbes, in hig next clause he raoogmizas‘Stabilify end
' therefore the actﬁality'of'iﬁtéﬁhéfﬁohal’1&@3104vkhéﬂ;‘
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reitérataa that natural law 1s the only esaential baaig"of
Sléw;‘ The’oénsblance'and réaaon by ﬁhich‘it 1a'reccgnized .
'howevar, 1& not thaﬁ of one person alnne, but a racoanition
that is univarsal %n haracter. Tha i@ea 13 that by maans .
_of ganeral acceptance a rule nf natural law ia promulgated,
not createﬁ. He goaa on to warn, howevar, that’ genaral ac-
]captance alone does not create an obliga ory rule;}thgﬁrule‘
imust of ihsalf be gust 105 | B L
| P@rhaps tha beat stauament of this author’s views ap-'
:paara 1n tha sactian in whiah ‘he diacuases tha aources ' of
‘international Taw, The obaerVatiun la: as follows:  ;f»

. Ve ahall not make divisions of 1nternational
~law, because 1t is the same, but we shall sketchv‘
the sources from which 1% emanatess - ‘
o le Dirsoctly from raeason and universal con=. '
- solence as the promulgation of eternal justice;
- gome ¢all the law thus racognized Internal, con-
fusing 1t with simple moral duty., But the oblie
gatlon %8 dlstinguished from tha duty (deber),
in that the latter may be optional, Thus, as we
“gee 1%, there 1s no imperfeot obligatlon; every
oblisation {s sn unavoidable rule of conduct and
~ one muat undaratand that that which fa called
 imperfect obligation is merely moral duty. All
- of the obllzations of a natlon may be raquired
but not all of its duties,
Co 2, From treaties and convanttons, as gources
Cof spacial obligation., This law is special for
- the contractora, but it can be invoked in simllar
  §8§98 aszdgmonﬁtration or doctrinae. Soma call
t hls pogltiive law.
L 3. From the genaral usages of nations, these
ugages being Just; some call this cusbomary law, .
4, Tastly, from the authority of the authors,
who as interpreters of the law gilve legal force.
to points on which there is agraement, and from.
the dad&Btimns in which the most judicious ars“in
accord. , S ‘ SR A

Wnile it 1s evident that positivist elements plsy some

part in Perez Gomar's system, there would seem to be 1little
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doubt that his real orientation is toward naturalism. Aa to
persons or subjeots of 1ntarnational law, he seems to be eg=-

gentially tradihional. |

Joss Stlva Santisteban'-('1825-v-1889) , & Peruvian, is an=
~other of the mannyatin American publiclats who wrote his
book as a text for teaching. He has writtan In the areas of
constitutional, penal, natural, and ihtérnational'law. The
work mentloned hera, Which wasg published in 1864 is as close
to purs. ecclesiastical naturalism as ona could hope to find
anywhera.} While the value of traaties and usages is scknowle
edged, these ars viewed as sterile uhleSS they embody reason
and juatica.lo‘7 | |
' Silva is not entirely clear ag to what Justice 13, but
he is persistent in his search. "nternational 1aw“ he says,
‘veo (i8] the sclonce which treats of the regulation
of Internatlonal relations according te the oternal
principles of justice, or, In other termg, of the
estagblishment of principles to which the nations -
mst (deben) subject themselves in the granting ef

‘external means %ecassary for advancing thelr
rational enda.

Elsewhere he says that the realization of "the prlncipla
;of justice®™ 1s the end to which natlons must direct theme
aelvea 109 gng at still another point 1t 13 made abunﬁantly
olear that natural law 1s %o be regarded as no less binding
"in human affalrs then 1n the realm of physical phenomana.
‘Just asg 1aws govern guch matters as stellar movementa, th@
tides, and the regularity of night and day, 80 |

veolt i3 undoubtable also that the intelligence
obeys unvarying laws in all the spheres of 1ts



e

activit and he viho would dare to dany the’ moral
law, wouid be a stupld person worthy of pity, a
poor blind one {ho does not see the resplendant
11ght of truth, ! , ‘

Theéa laws ébply %0 nations as well as to men, for, %o quote
his omn picturesque words,

eeothe creator of the world who has establiuhed the
harmony of ths elements, could not have left the
“nations in chgos; the God of Israel who led his
- people in the desert by a mysterlous oloud, like~-
- wise has gr iatad justica to lead the natlons
- foreward,- 1 ,

‘ﬂt a later place‘is established the'relatinnship vhich,
in 311Va’a Judgment, obtaing baﬁween natural and positive
laWo‘ Aocordinply traatias themselves draw their validity
:’from,fhe natural law, The meaning 1s emphatic “and clear.
,Therefcan be né mistéking the viaw in_tha‘following‘passage:

, But the treatles do not cregte laws, they are
not thelr source, but only the social medium for
their realization; thelr obligatory forece, theilr
inviolablillity end sanctity as one 1s accustomed to
g8y, emanate from the pre~existence of the prin-
ctples of justice vhich they verify: a law rec=-
. ognized becomes by the aame act obligatory and in-
violable., To search for the obllgatory force of
- %reaties in a preliminary convention, in utility,
~or in naked morality, 1s to mistake tha nature of
" Juridical obligation,
. TFor the validity of. treatiaa the game con=
- d1tions are required as are established by natural
- law for contracts ih general, modified somewhat
- (un %tan%o) by the special nature of the nation;
such reguisites are threeé 1agal capacity, frea
consent, lawful object.t

 There oan be 1ittlo douthas'to S1lva Santisteban's
N orieﬁtation, His naﬁuralisﬁ isﬁménifaat on virtually every
VCéuﬁt. It seems-quihe evideﬁt; alsb, thét‘his views regard=-
‘_1ng the peraons and auhjacts of international law are -

’“ftraditional.
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fugustin Asplazu (1817-1897), who has written in the
fields of constitutional law aﬁd international law, wrote a
: 1ittle taxt on the 1atter subject in 1872. This book doeé‘
. not appaar to be toe wall raasoned, yet 1t has its 1nterest-
ing aspacts. | |

It 13 not entirely clear just how emphahica11y Aspiazu
embraces naturallsm. Af one point he gounds slmost like
Pufendorf- elsevhere he seaems to have more of an aclectlc
flavor. ~ |

Although he does not want to dwell at length on the
matter, as he considers 1% of only secandary 1mportance, he
oongludes.thaggin a;gcientifie sansa international law 1s
law only when it»oonforms to the dictateﬂ nf juqtice.lls

At another place, he seems o say that the nhiloaOphical ‘
or rational international 1aw, whﬁle aarving ag & basia for
other aspaots of the law of nations, ls obligatory on all
:states, while the conventional law ‘binds: only thoqe whi.ch

agreo thereto. Customary law is binding, he thinks, but

‘only so because it 15 presumed to be in conformity with the
dSctates of reason; 1f 1t does not reflect this ideal it
need not be followad 114 | |

As %o the basis of the binding foroce of natural law, e
.~ Agpiazu has the following %o says
| The”ration§1~law of nations has its obligatory
force in the duty of all Intellligent and free
beings to make thelr acts conform to the pre-
geriptiona of reagson and justlce., To be just
snd reasonable is %o labor in obedience (sujecion ) L
to the judgment of conasclence and to the designs
nf the Creatorj to be unjust and arbitrary is to

attack another's rights and to meke ongfglf
culpable before God and other peoples. L
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An eclecticiam appears, however, when 1% 19 asked how

‘one wauld go about datarminsn” the juat and the rational in
any case of &ouht, or in a particularw"prescription of the
‘ocnventional 1aw" hence to evaluate its binding effect.’ He
:answers by po*nting %o the souraes of international jurlspru-
dence, 1,3., to the writara who, when 1n agreement make a’
‘clear case for the validity of the rule in question.116 In
 thejse0h1on Juat gutl;ned, Asplazu mentions conventinnal‘law,
vprasumably in the sénée”af traaﬁy 1aw; and in a passage out=
 1ined earlier,317 ha speaks of Gustomary law. It is intereste=
4ing to note that in ‘both 1nstancas the idea is that a dictata
6f nefther of these positive forms is valid if 1t falls to
‘”ﬁonform ﬁo the rational or natural law, - -
Intarnahional law 13 defxnad as'
~ ~(...the ccllecticn of laws or eneral rulas of con-',
- duot which states must (deban% observe among thems=
- selvaa for their security and and common wellwbelng 118
| Iu seems quite apparant that the'main orientation ta
toﬁard naturalism, although, as ‘has baan ‘pointed out Aspiazu
1a not without his more positivist facets. His views on tha
subjects or p@rsons of 1nternational 1aw appear te be

‘ ‘traditional. ’

?‘Aithough the work of Antonlo Saénz (178041825) did not
originally appear in book form, it seems not amiss briefly
to review his lectures at this point, for i1t may be cone
‘jectured that much pedagogleal work of this flavor has been

,finfluéntial,in‘academic and other clrcles In Latin Americae.
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Thase Lecﬁurés were glven in 1822~i823 at~€he University of |
Buenos Alres, then only the embryo of the present 1nstitut10n
of that name, Saenz, who apparently was a priest and a law-
yer as well as a scholar, was rector of the Untversity for a
ﬁima, aﬁd’porttons of his lecture notes were preéerved in
the faculty 1ibrary, Tn 1939 they were publ*shad by the
Uhiversity of Buenos Aires as a8 con*ributﬁon to the histor1~
ography of Argentine lqw. ;

31nca much of the work 1s not extant, a clear piotura
15 hard to draw. Tnough is available, however, to ﬁndicate
a strong nafuralistic view. | | |

Drawing a dlstinotion between public law and 1nternat10nal
'1aw, Seenz points eut that the former‘relates to the 1ntarior
regulaticn of the stata, vwhile |

- The law of nations is univeraal and 1t comes from

nature making 1tself mowm (dandose a conocer)

s0lely by right resson., Also some ars accustomed

to call it the original and primitive law of

nations, Tt has obligated and will always obll-

gate .all nations and all novernT?Bts, and 1%
wlll last as 1onv as ‘the world.

Saanz holds that nations exist 1n 8 state of nature much ‘
1ike the condition onee thought to have been that of individ-
ual persons in their pre~clv11 state, and that their laws

| eee8TA derived from an immutuable law estab]ished
by the Author of the Universe, whose precepts are
umiversal, and there_is no craated being who ia
,‘nat obliged to obey. 120 .
~In defining the law of nations, this completa naturallst
observes that

" eseit 13 the natural law 1tself when applied or
when taken in the aapect which regulates the
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socfal 1ife of man in ggmmon, or the busine#s and
actions of soclotles,}e S : SR

- The virtually complete naturalism of Saéhz 1s apparent.
“Pis v*ews an the parsons or . subjects of internatﬁonal law

saem o he traditional.

 2, ~Juan Basutlsha Albsrdi-

~ The contribution to 1nternationai law of the outstanding
 Argentino, Juen Beutlsta Alberdi (1810-1884) has not been
ﬁparticula?ly langthygi:Iﬁ‘is b@ing dealt with separately,
- however, because it 1s entirély different in flavor, ptrpose;
and nature from the taxts and treatisas on international law
whﬁch havs been raviawed up to thia point* also because 1t
,parallels aomewhat and geems almosf to anticipate the reform
Jiterature of the twentieth century.
“Alberdi was not 8 diplomat 1ike Calvo or Bello, nor a
’”acholar 11ke Aleorta, but a 1eva1, social, and polinical
F>raformer, He apent muoh of his 1ife outside his native
“.fArgantma because ha was not ‘happily thought of by the su=
}thoritiea there whom he constantly and strongly criticlzed.»
,Alberdi was espeoially hard on the dictator, Juan Manual de
" Rosas (1'?95—-18‘7'7), but after the latiter's fall from power -
‘4n 1852 he returned to Argantina and then served th@ ~ovarﬁ-
‘ ment in diplomatic capaettiaa 1n Europe., When a furfher
'govarnmental change occurrsed 1n 1861 Albardi remajned abroad.
'Ha dled in 1884 in Peris.

' Albardi wrote widely, there baing some twenty=~four
t-valum@s‘tq’h;s cred}t5jof which aigtgen were published poat=

numously. I% 1s in these latter works that he makes his



82,
suggestions régarding‘internationa11law. His writings ine-
dlude,_however, constitutionél_matﬁgfs;}intérﬁational lew and
relations; économiés, sociology, and relstéd matters, ,

- He 1s probably best kmown. in Argentina for hie work Las
bases, which is a study of 1iberal American constitutions an& |
in which he makas some suggestions-~destined to be 1argely
acceptad--recarding a new Argent? ne constitntion. 122

| His reputation and praestige 1n South'America is‘remafkably
highe It might not be amisa to liken‘him in manj respacts-
St Thomas Jefferson In torms of stature and of nineteenth
'eentury liberal ortentation, _‘ . / |

ost of Alberdl's remarks concerning international 1aw
 Tara made in his Crimen de la guerra,lgs although obqervations
 on this subject are found scattered throuuhouﬁ othar Parts
of hiq posthumous works. - | | <
e /1th reference to the Crimen de la érra; the whole

~ thems of ‘the work is that war E¥] by all oounts an evil and
" must be abolishad, a view which is»cloaaly ralated to hils be=
lief ﬁﬁaﬁ "td govern 1s tb7popu1ate".124 As to the soﬁrcea
ofvlaw; Albordi 1s"fairly‘expl101t, He opines that 1% 19
fcreaﬁed'prihcipally;hy commerce, *tha great peacéﬂékerf.le
Tt 1s emphasized,vmoregver, that<1nternationél law 1s only
a segment of thé'éntirg body of law ss a gingle wity., "The
law", he observes, | - | e
| is one for all the human race by virtue of tha unity

_ itsalf of the humen race.

‘The unity of law, as the Juridloal law of man,
this 1s .the great and simple foundation on which

the whole ed%gioe of human law ought %o be
- constructed, R I
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, ﬁut1’ning the sevaral brancheq of the 1aw, he ~oncluden:

ALl the confus*on and the ochurity, in the
‘percepticn of a simple and clear law as the moral
rule of man, comes from this Olympua or multitude
of Gods which 1live only in the fantaay of the

human ‘leglslator.
f* One God, one human sgecies, one law as the
klaw of the human speoies
"That which g called the 1aw of nat*ons“, saya Alberdi
at anather place,'"is the humen law seen in 1tsrmost ganeral,
ijmoat al&vataﬁ [and} most 1nterost5ng aspact. w128
; The suress whiah he places on the un*ty of law has a
vigéftain naﬁurgl&stic ring.abcut;it, and there is gonsiderable
,weﬁidenca~tb furthér'tﬁe polnt of his reliance on naturallsm,
iiOnly war, he suggesfs, is a Justification for war-129 and
‘abain, war 18 by nature partial and hence unJust ;130 and alsa—
» whera,_“...war'is a crime when it does not have peace for
‘[1ts] object, that 13 to say, Justice, which 55 the basis and
condiﬁion of neace 31
A% another place EXS is sald that .
: ‘...the law which 1s uaed for natural low 1n ordar
~to regulate the relations of man Yo man within
the nation, is one and the same ag that which re=-
galates the relatlons of nation to nation.laz
‘_,In a‘similar ﬁhongh more Qxhortative vein he urgaes the
,oreation of a morg_oohegive world sqcigty which will result

‘naturally 1nya‘lagg;”syatam,ug,g.,‘ubi sogietas 1bi jus.

The authors of Iinternational law are not those
who have'devaloped Intornational law,

Tn order %o develop international law as a
sc‘ence, in order %o zlve Lt as law the dominion
of the world, what matters is to create the ine
termational matarial the international substance,
the international life, that 13 to say, the union
of tho natlons Into a vast social body of so many
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heads of states, governed by a thought, by an
- opinion, by 8 universal and common judge‘ :
, The law will coga by 1tself as the law of

11fe of this body.

There 13, on the other ‘hand, a phase of Alberdi's writing
which sounds samawhat 11ke James M111134 or Hugo Krabbel°5 or
even~t0~a dagree 11ke Jean Spircpolous.155 This 13 where he
~ emphasizes the importance of publie opinion. After remarking
with réfer@nce to the lack of 'a judge %o decidajlntérﬁétional
problems, he suggests that the absence of such an authority}
does nct; however, preclude the possibility of a general
0pihion’orVCOnseﬁsus on any glven problem-._l57 Even hérg,
hcwever; one has the'f@alinc‘that\Albardi‘does not cast asida
his naturalism, but rather that publ*c opinion *n some way
reflects Justicn per sa. e |

| Since thls opinion exists, or is DOSQible,
international law and the justice pronourced
~ according to it, are possible, because among
‘nations as among individuals, in the world

goclety as In the natlonal asoclety, law is

nought but the expression of the general opin=

ion, and the gupsrior judiclal judgment 1is

that which co%ours compleﬁely with the public

conscience : L

Suffice 1% %o say here that this material as a whole
sﬁg ests a strongly naturalistic eolacticlsm in 1ntarnationa1
~law, but 1t'1s an eclectioism which reflects not a0 much |
the custcmary Latin American reliance on-a form of acclesi-
‘;astical naturallism, as a reliance on somathing akln to nine=~
;teenth csntury rationalism. , ‘ : |
, Regarding ‘the persona or subjeets of internattonal 1aw,, ‘

Alberdi while not altomether clear, navertheleas 18 sufe

,'ficiently 50 to indicato a remarkable modernism.m,?...&]hﬂ
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objacbs of 1nternationa1 law“ he says,

are the same as those of civil law: persong, that

is to say, States, consldered in thelr soversign
conditions %hings, that 1s to say, territories, L
seas, rivers, mountains, etce., congidered in them=
selves and In thelr relations with the States

~vwhich acquire possess and transfer them, that is

50 say, treaties, conventiona, cessions, . :
inheritances, etc. u ; , o

It 1is to bevpbserved thah Alberdi'speaks tn the last

‘paragraph'of‘“objectsﬂ of 1nternationa1 law end not subjscta;

'*fA_ Whethar this dlstinction has ralevancy here is perhaps an

»onan questien 140 but certain other statemsnts would seem to
 [ resolve the quastion in‘the negative. An example may_be~
geen in the following unusﬁal remark: e

The favoriie persons of Intermational law are
Statesy but as these are composed of men, the per=
gon of the man 1s not foreign to international law,

: Mot only the states are membesrs of humanity
~as sgoclety, but the individuals of which the states.
" are compoged..

. In ths last analysis the individual man 1s
the elemental unity of all human asgoclations; and
all law, though 1% be collective and ineral is
ultimataly resolvad in a law of man,

' Somawhat 1ater in the same discussion Alberdi makes the
following remark whiah, considar;ng the century in which it
was written, is almost startlino as repreaemting a viewpoint_
vhich even *cday ig snffioiently rarve;

sesWhon one or many individuals of a state are ine
jured as regards their International rights, that
is to say, as memberg of the society of humanity,
although 1t be by the government of their country,

~ they can invoke International law, to ask the

~world to make it respect their persons even though
1t be agalnst the government of thelr own country,.

The intervention which they ask, they do not

a3k in the name of the state: only the govern=
ment 1s the organ to spesk in the name of %the state.
They ask it in their own name through Intemational
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law which protects’ them ir the nua{ggtaas of liber=
ty, life, security, aquality ete, : '

Although Alberdi's views on the nature of International |
law can bestfbe labeied as strongly naturalistic edlecticism,
1t is naveftheless true that the oVeroowering consideratioﬁé-,
‘toward wh*ch 1t must be amphasizad, he waa diracting his
araument--was the power of Qublic‘opinion.f He was out %o
make chanves and 1n 50 doino he used both naturalistic and
fpositlvistlc alements, but his 1mportance rasts 1argely on

what hs was tryinv to accomplish i.a., the abolition of war. e

As to his conception of the persons of 1nternational
ylaw, he alcne among ninetesnth century Latin American writers
»views the individual in the 11ght of havxng 1ntarnationa1 per=
sonality. In this ragard he anticipated onse ef‘tha most
~momentous of twentleth century developments in the field of

*1nternatiphal law,

E. Hiscellany

" In addltion %o the writers who have bean faviawed above
tn some datail a few titles should be mantionad in the
}1nterest of maling this chapter as complete a survey of tha
nineteenth century literature in thils area as 1s possible.

Among thesa works 13 Darecho 1nternaciona1 maxicano 143

a work 1n thrae volumas which 1s somatimaa aaeribed to Angel
Nufi ez Ortaga, but which vas apparently compilled by gseveral
p@rsons undaer his dxraction. Although iﬁs title aounds
pertinent 1% 13 actually an offlclal compilation of tr@aties,‘

unratified treatles, and pertinent lawa,
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A gimilar work 1s Daredho intermacional puatema1t300144

ascribed tc D. Ramnn Salazar and Paderico S. de Tegada. This
too 1s a\threa-voluma work volumes two and three of which
‘were published tn 1912 and 1919 respectively and strictly
'speaking, therafore, do not deserve mention 1n thls chaptere
vmhxs work, like lts Mexlcean prototype, 13 merely a compilation
 of Guatemalan treaties.' In additﬂcn, a work thought to be by

‘Padsrico s, de Tejada entitled Derecho internacianal 1894,

TWas songht but could not ‘be 1ocated, and it 1s congsctured that

thﬁs latter t1tle may have been merel y an incorrect citation

;of Deracho 1nternacional uatemalteco, .
i ‘The %two works whicb have Just been men t1 oned are by thelir
_vary natura such as to add emphasis to the pOSLt1ViSt
gtradition. o | |

‘Anohh@r:title which~§t.fifst‘366med pertinent is

.Tnternahidnal Law g£ Spanigh Amaricélésyby Don Estanislao S,
;Zeﬁallbs‘(1854@1928)‘Whiah wag publiéhad 1n'1895; This work?
,thoﬁgh by 1%3 title éeeming to be applicable to a study guch
as this, 1s meraly a statement opposing Brazil's positlon

on the Misiones dispute.

Elementos da deracho natural x,da antes,146 written hy

the priest Cirtaco Morelli (1718-1795), who was at the
»UnLversity of Cordoba,was tranalated in the third volum@ of
atha faculty atudies of the National University of La Plata
Hby«Dr; Luciano Abaillea% I% appaared in 1911. It seems to
be an edclesiastical statement of natural law and of its
application to 1ntarnational laWiﬁ,It was felt that this work

waa not within the scops of the materials to be covered,
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The meneral work of Henrv Wheston which was citad in |
the first chapter of this study147 was translafed into Spenish
by the Mexicen, ana Marfa Barros,l48 Since Wheaton's work
was mentionedkeafliar,in this‘survey,‘and since 1t 19 comrf 
parativély well ¥nown to Amériéaﬂ students of intérnational
,1aw; 1t wes felt that its peruéal here woﬁld-vot ‘be profitable.

A work by Juan de 1a Torre entitled Guia para el estudlo

: del darecho 1nternacional de Mexico end reputedly publishad N

in 1879 was not avallable but a tome baaring tha same biblio- B
graphical data was available wnder the title of Gula D |
- 8l estudio del derecho conatitutional mexicano.lég It 19

~surmlsed that the former title was a mlsprint and that no  ll

such work exists. T | H
b Tn addition, the%e wére a‘number of works of the type

fraviewed in this survay which, though ninetaenth oentury pro=

ducts of Latin Amarica, could not be 1ocated for perusal.

- These are tho following°' o

“Acosta Lara Feder*co. Apuntes para un curso de deracho
S 1n arnac{enal publico. (Uruguay, T8987.

, ‘Algandara, Ballagarde. Nocaes elementos da direitc dasg gentas.‘
o (Brazil, 1851). ~

Azcarate. El derecho 1ntarnacional‘americanc. :(1898).

Gaenaga, Magnasco, y Echaida, Notas sobre 8l derecho
internacional publico y privado. (Argentina, 1883).

haguizamén,‘ﬂnédimo. Apuntes sobre el programa oficianl del
' primer curso, tomados por Luis T, Fintos y Jcaqufn
Rivadavia.. (Arwentina, 1874). |

Tuna, Antonlo. Manual del estud*ante sobre derecho internacional.
(Argentina, 1884).

Martigezs§31va, Carlos, Notas s lg obra de Bello, (Colombla,
883). A
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‘Matta, Pedro da Autram o Alburquerque. Elementos de direito
daa ‘gentes. (Brazil 1851). T

Montefar, Lorenzo, Noclones de aaracho ds gen*es Y leyes de
la guerra. (Guatemala, 1893).4

tPereiva P*nta. Apurhomantos para 0 diraito 6ntarnacional,
: (Brazil 1854). 1 . , -

aPinto, Luia T;, Rivaﬂavia, Joaqufﬁ, vy Legu‘zamnn Onesimo.

: Derecho internacional, (Argentine, 1894), (This title.
and that OFf Leguizamon 1istad abave*may refer to the
 mame work). b -

iSuarer. Oamnend4o de dsreoha internacicnal de ‘don ﬁndres
Bello. (Chila, 1883).

“700ncluéiéné'
Fram the praceding analysis cf eertain thearatical ag=
;pac#s af ninateanth oentury Latﬁn Amer*can writers of Inter=
fnatinnal 1aw, 2 numberfnf fairly elear conclusiona can be |
fdrawn. -

1s First i% must be ccncluded thah thare are rela~

ftivaly fow absoluﬁlstaf ho spaak either in terma of p fe

fpms&tivism.or of. pure ”aﬁuralssm. All of the authors?with |
ﬁparhaps the exception”afvﬂilva Santisteban and Antonio Saanz'
’éare aclecties 1n scma devrae. It 1s significant 1n this _
ﬁraspect hhat six of the ganeral treatisa mritars togsthar f 
J%wiﬁh Alber&i wera plaeed 1n this catagory;v;

1 The aecmnd of these conelusiona 13 ﬁhat hhe nusi~”
1htivism strain was probably the mosﬁ influantial cf the three,
{and that tha mest highly rospactad writers of the nineteenth
~fcentury wers of this persuaaian. of the wrlters reviewed,

':five were c“assified under this heading and tha two bordar~

fline authors, Tremosa y Nadal and Bourdon~V1ane, were also
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of'this’persuasidh. Tt is evident, of course, that none of
these positivists were absolutlste; fgther,’their orientation
can best be summed up in the followiﬁg quotatinn from the
"noted Argentine, Carlos Calvos

-~ For our part, we reeognize that the aeneral
-1deal of justlce can modify the relations “of
states to thelr well-being and common profilt;
navertheless In"the course of our work, we shall
attach preference to prineciples defined by
treatles, to mmles which are deduced naturally
and logilcally from particular conventions or
from diverse instences resolved in practice,
finally %o sanctioned jurisnrudenco.l
5.‘ In opposition to the nositivist gtrain which was in
svidence in both the positivist and the eclectic writars,
there'was a1so a less pronounced, but nevertheless 1mportanﬁ v
naturallistliec thread whichyruns through mény nineteenth canQ
:tury works, The beat example of this point of view in a rsla-
tivély purs form is the book by Silva Sentisteban, but the
raclectic works also diaplay evidences of this typo of thinking-
In addition to the class notes of Antonic Saenz,'wmrks of
four of the authors surveyed were clagsified as naturalistic,
 There ilg evidence presented elsewhere to the efféct that
this naturalis*ic atrain has both neo~kantﬁan anﬂ neo-scho-~
lastlc elements 181 4 no attemnf has been made here to de-
termine these pointa of oriwin. _ ,
4, With the sole exception of Juan Bautista Alberdi,
thers 1s no deviation from the traditional position that the
“aubjects of intarnaﬁional'law‘are states and no other

vparties.lsz Alberdi's position, however, anticilpates cne of

“ﬁhe‘mosttéctive"and interesting questions of twéntiétﬁ century
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international law, |
5. Tt would éppear that the Latin American orientation
reflected 1n genéralythe same trends as were evident in the
rest of the world during the nineteenth century., There 1s,
however;'sufficiehtvevideﬁce,to Indicate that Latin American
' jur1sts have ahterﬁainad'slightly mwore maturalistic alaﬁents
‘1n~thair thinking:;han was trué throughout the world as a
:whéle., This,‘as has been séid,'is‘a matter of s}ight degfae

on lyg )



CHAPTER ITI
THE WRITERS OF THE TWINTIETH CEITURY

- Intfoduction

This chaptef, w1thﬁut making any'aﬁtempt to exhaust the
11teraturé, 13 based on a study‘of certaln selected texts
and treatisesfémdng which are the works of the more widéiyxt
knowﬁ‘wrifera; In additinn, selected axamples of the new in- |
ternationsal law are reviewed. _ |

The plan followed in Part I'has been to group the posi=-
tivists and eclectics separately without the 2dd1 1 onal dataé
gory‘for'naturalism that was 1né1uded.in:the prévious chaptei.,i
Thi g is because there has been less evidence of ralatiﬁely
pure haturalism in the last.fiVG decades than before, so that
.the only haefﬁl division would seem to be the one employed.

Part II of this chépter 13 devotéd noh to writers of
;traatises on 1nternationa1 1aw 1n ganeral but to advooates
  of the new 1ntsrnational 1aw. It has been obssrvad alaaWhers .
‘in this study that during the twentiath,century there has b@en

a marked reaction aga1nst tha excessea of positivism,l

and
the Latin Amerioan segment of this movement has been rémark-
ably acitva. Wlthin 1t are to be found works of considerable
interest, a number of whidh will be revleweﬁ in some d@tail,

and a few others mentionad with a view to Indicaeting trends,

Part I
A. The Posltivists |

Lafayette Rodriguez Pereira'(1839-1917).was,a Brazilian
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writer whose 11terary-endeavorvencempassed family law, pri-
vate 1nternaﬁtona1 law, and other legal studies as well as

public Lntarnatinnal law,.

“Zntarnatlonal law", he notes, in his Principioakgg

diréito‘intarmacional gv“cbmas'to be ﬁhe‘complax of the prin=

‘eiples which regulate the rlphts and oblimations of the nationg
":‘amnng thamsslvaa."5 _ :
. He makas an 1nuroﬂuctory r@mark thaﬁ this work ...1s'a

7.;bock of positive law and not of philoSOphical law", but that

"ff"The philosophieal element is not forgotten” ; observing that

5; fha invokea the latter %o "‘..explain the causa or the reason

of a principla...", to fill laeunae, to indicata criteria
 f0r a oritiqu@ of aaceptad dootrines, or to sugcest reforms.4
o In this v&in, he clearly statas his view that there ig
‘, 3 1aw higher than th@ positive law, Of this ha saya'yﬂ
‘ There ex*sta, cartainly, above the positive
- international law an 1deal law which sclence cone
ceives of as pure theory whethar as an aggrogate
- of mataphysical concepta of reason or as & high
j ganeralization of Juridical facts.s
He then observes that this natural or philosophical law
nas 8 thruafola relationsh*p 50 intarnational 1aw: Meedlt
3nf1uences its formation, 1t furnlshea elements for 1ts come
prehension; end 1t gives criteria,far its criticism'and' |
batherment."s |

The moral principla ta not iE o facto the law, however,
Congent 1is the meanS'by which law is davaloped out of the
| moral,sphefe.,,ﬁf;xhié he sayss

The principle which is not recognized by the
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procedurs of the nations, nor admitted and accaepted
by their consent, does not have obligatory force
for them in the extarnal world, howaver juqt the
reasons on which 1% i1s based may bae’
~ As to the sources of international law at one place he
‘mehtions tradition, history, public documenﬁs, pacts, and
| conventions adding tha treatises of the publielsts though'
1aokwng leaal authority have thair influ@nce.8 FlseWhere,
he‘distinguishae between sources and mediag_ Tha formar are
the actsi";;.by,which the [hnnmn] will craatéS'thé 3udicial
principle,..."*and the latter afe the'dooumanﬁé which “,;;esa

“%tablish the exisﬁense?--“ of the sources, Reongnition, usage

B 'éﬁd custom;.and public tféaﬁibéjand conventions are clted

as constituting the ‘sources of positive 5nternational 1aw.9 N
" Both of these catecories are manifestly poaitivist.

N It would geem falr to 3udge this work as assenttally
-posltivist.‘ It is av:dant also thet ﬁhe author's conception

of persons or subaects of 1nternationa1 1aw is traditional. .

Jose Flores 'y Flores, a Guatamalan professor who wrote
g text in 1902 for olassroom use,lo defines 1nternational law
gin the traditional way.> He seems not to atfampt a definit*on
, nf hts own, but quotes aevaral suthorlitles. His view ro=
aemblaa that of Calvo or Ballo.ll International 1aw is de-(‘
Vrived from the coexistence of statea.lg ‘The basis cf the 2
scientific-system‘of International 1aw, hevpointS'out while
‘:qﬁbtlng Torres Campos,‘ia the concégf of tha_intafﬁationél
community.l3 - e | |

A true picﬁura of 1ntarnationq1 law, however, 19 net to
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be séan'wlﬁhoﬁt ths ususl dichotpmy of naturel and positive
1aw.,‘The fofﬁar ".oels the natural law of the coexistence
of,stétes...ﬂ‘ It 1s groﬁnded on the negéssary,relations
deduoad frbm tha co@xisﬁenée of states, and also on thé ormn 1=

‘prasent necessity of every state to pregserve 1ls own essential
oharactaristics and to respect those of bthers. The 1atter,
‘:i.e., the poaitlve law “...rests on the consent of the [atateé]
; ...qhown expressly by reciproaal agreement or tacitly by con=

| ‘}stant abaervance."la . ,

| Where are twu refarences to sources vhich seem ts have

some relevancy. In the one place he makes an 1nteresting

observation cencarning Ortolan, a apanish writer, who classi-

1  £165 the souraea of international law under the throe cate-

orias of reason, customs, end public treaties, Of the first

e Ortulan says that 1t 1s reason by which man acquires the

knowledga of. what 1a Just and unjust. Howaver, Flores sug=
,gasts, in agraam&nt with Ortolan himsalf, that In order %o
give this clasaifiaattnn pract{cal anpllcaﬁion, the priority
must ba reversed to read 1. treatias, 2. customs, and
Se principlea,ls\'mhia contrast batween the viewpoints of
jtheqretigal @bsgrvation and;préqﬁical a§pi1cat1on in such
cleér form 1s not often encountered; o

| At‘anothar'plabe he mentlons the following as:smurces:
universal morallty, history,‘diplbmatic correspopdencé,
ép}nions of the jurisconsults, the decisions of mixed oourta;‘
’iaws and,mefcanti1e regulatlons, the'ralated,scienées»(g,ﬁ,,

' eivil law, politlcal economy, etc.),_treatiea,and‘cohventions;
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ugages, practices, cuatdms,,?rinciplea of Roman law, end the
works of the publicists.la | | ’,

Tt 13 spparent that Flores y Flores has a moderately
positivistic inclination. It seems slso that he has a tras
ditional attitudeﬂﬁouéfd‘thaVpersons&aqdfsubjacts of'interc

national law,

Iaidorb'Rﬁiz Moreno (1876-1:' ),‘is.an Argéntina‘énd one
of the better known oontemporary Latin Amerlcan wrltars in
"the fleld of 1ntarnational 1aw, whoae work reviawed here was
‘?publishea n 1934,17 | |

o There 1s no statement in which Rulz Moreno clearly |
establishes his views on the baale nature of internattonal
1aw. ‘While he suggests that he wauld support naturalism to

a 1imited degres, he fears 1t as being generally too flaxibla.la
To positiviam, he gives a oartain support but feala that 1t,
ltoo, is only a part of ‘the ovar-all picture.lg Later,
- while he doas,qot qlearly;stata his view, the reader is g&van'
the*imprasaion that ecelacticiam haa hl; real support.go‘

Ruiz Moreno remarks that in the view of some writers
the term source (fuente) signifies a “maans of manifestahion“
but" for the majority, among whom he places himself, it sug-
gosts ",..the origin from which the law stoms." These
sources,'he ebaeﬁvas,~are'to'be_clasaified g3 direct and Ine
direct. The former 1nclude customs,~conﬁentions, daclsiona‘
of the League of Nations as regards its members, and intere
national jurisprudence. The latter embrace natitnal law,

the opinlon of persons of insightscinstintos) who study the
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mgttef, the‘dp1n16n of the intemationalists, and public
Aopinion;zl ;

7'A5Aanothar'p1ac@ he speaka of righté as exlsting anterior
%o law éﬁd says that certain writers confuse the terms rights
 (dereohcs) and laws (;gggg) when thay suggash that only natural
laws may be sald to exist as ragulating 1ntarnatianal 11fe,2%

~‘By way of dafinitlom he would say thata

: ...publie International law ia the aggragata of

principles and rules which govern the relations
~ among International persons asnd among the states,
- and the . 1nter%at?nnal rights and duties of
individuala. 4
,  ;*£& for Whab antities have 1nternational peraonality, he
:cbsarvas that this oategory has been extendad since the nine-
1teenth aentury; spaciflcally he mentions statea, confederations,
f the Le awua of Nations, oartain coloniea, the Pepacy, belllge
arant commnnitiea, tha Straita Gommiasion, the Permanent
.Cpart-af Interngtipngl Juguige, the International Court of
:{Afbitration;,and‘othér 1nternat£ona1'commiasibﬁs;eé ﬁlthﬁush
some authors coﬁsider 1nd1v1dua1s as persons before inter-

 nat1ona1 1aw, to hhis he would not agres, noting that whan
uindividuala appear bafare intarnational cnurts~~even mixad
ftribunals~~the states are the real parties.gs *

 Therse 1s some reaeon ‘o consider this writer as an
eclactlc, yeot 1t would seem that Bis real 1nclinationa‘afa
llpositiViétic.‘ For axample, among tha sources which he re=-
'gards as basia in charactar and noh mprsly a8 manifestations

of the law, he mentlons only poaitlvist olements=-unless

there be a degrse of naturallstlc implicatfon In the Indirect
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aource which he fermqf"...the opinion of persuns of 3nsiuht o

who study the matter...."?% 1In the lin'h'b of this enalysts,
it apnaara that Ru*z Mnrsno ghould be classed among the
- positivists, | |
| As tp the persons of 1nternatidﬁglv1aw,’he expfessas
: Qﬁi?e a mméern Viqw. Indiﬁiduéla 'however,ido'nOt meritﬂ,ux
1nfernat*onal personality. On the other hand, ind?viduala
aopavantly are soon as havmnp 9078 inrernational ri«hts and
duties, Gnnsequently, it would feam that hils ramarks are

,somewhat contradictory.

. Gacilio Baez (1862«1941), a former preaxdanh of Paraguay
and a professional diplomat, a profesqar of law and of soclal
sciencas at the National University of Asunsion as well as 1ts

rector for a time, among his extensive publlcationa, wroﬁe a
- 1little text in 195b which is of mcdest 1ntereat %o thia atudy.gq '
: " He does nct himself aﬁtempt tn det ine international law,

: but quotes the aagsanti ally traditional definitlcns of J. de
Loutsr, L Qpnenheim, and in Liszh.

| Inbernational persons aro, according to nig mantion at E
‘nne plaoe, tbe Leagua of Nations, dominions, colnnies,

natural persons, ethnic and other minorities, the Permanenﬁ :: 
vCourt of Intarnational Justice, 1nternatlonal banks, and
mandates in addition, of gourse, to statas.28 Elsawhera
‘,.he saya that "States are the only snbjects of 1nternational |
law capable of 1nternational rights and obligatiena.“29 He
goes on to observe, hcwever, that 2 trend exiatﬂ %o allow to

‘other sntitles the engoyment of a degrae of personality 1n
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| tha 1nternational aphere. The individual, he suggests may
' have 1im1had personality, but not to the extent of having

" ‘r1Dhts.30 ins claaing remark on this subject is a reaffirma-

tion of the view that only states are subjacts of Intema-
L tional law,al | | | | |

As %o ths foundation and sources of interﬂational law, |
‘Baez faels that the “ethical-juridical conacienoe of paoples"
%s‘th@ foundation (he‘uqas the term fuenteg or souroes, but
 ha ‘soems to mean fsundatﬁon) of 1ntarnat*ona1 1aw.~lfhls' |
‘;]nhanemsnnn “g..givas nbliwatory character ﬁc the ecanomic
‘and moral rales emarging from the mutual relat*onship (1a vida

"de relactan), [1.e¢,} from solldarity,"? Customs and

’*. 7+raat1es BXPrasy that conscienca.°3

A% another place he observes thsh 1ntérnat{onal law 1s
 pos1t1ve law and that 1&% obli@atory nature atama from the

',wtll of atatas.34 Agaiﬁ, he gays that eustoms and treatles
_are its onlf sources,55 obaerving that general princfplea of

jguatica ara raally ousﬁoms,ae and that while the Opininns of
writera 1nf1u@nce the unfoldind of intefnational 1aw, these

. are not a trua source of tha law of natlong.37

Thus, 1t 18 falrly ancarent that Baaz‘ gosit on on the

1:gﬁerﬂmns of 1nternational law 13 essentially traﬂitional, and

that his'philaaophioal orientation 1s poshtiviat.

Raul Parenhog Fedemeliras (1874~ ) i3 a Brazilian
writer whoss wafkion internatlonal law has gone through nine

' edlitiona. 'Hia sixth 6? 1938 edition has besn used in this

A survay.58
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© The work;saema;Vagﬁe in'some'respaota; end the author‘ |
apparently‘makes'no attempt tﬁ‘define his discipiina.,' |
~ Princlples for the regulation of the relations among
stétes, ﬁhen they are maaa positive by heéna of»ieéiprqéal
consent; establish, 1anedarneiras view,ia composite‘bf norms
of juridicai activity.39 | | _
Necessity is the foundation of international law. OF
this he sayé::‘ : |
The basis of 1nternatinnalvlaw; in our vieﬁ,'v
b e L e e Tndlvisuets

or communities of individuals, Necessity united
to the collective will or, at least, the will of

‘two . (dual), [being] the only sanction of these .
relations.0 ) : N ®

As tb tha principal sources;of‘internationél law,
?éderneiras'mentions agreemsnhs,‘gﬁstoms, and tréaﬁias (ap-
paréntlﬁ this_includes‘the resolutions of the League of |
Naﬁi@ns),‘3Regarding.subsidiary‘sources;'he 11sts the indi=
vidual laws of states, jurlsprﬁdance,_the work of jurista,L
diplomatlc acts, history, Roman law, the Hague Bonventiona'.
(presumably in 8 suggéstive end advisory capacity where‘they;."
have not been adheredlto),’pu511¢ opin1Qn,;@ha codiriaationa,
the nationgl»and‘interpatiqngl sqcietiasfof 1hfernationai.}
law, end monographs of credltable writgra,él» | )

}Pedérnairgs"or;antation‘is toward positivism, His re-

, marks are 1ncanclusivé aspregards the‘parsans of intérmational
law, but he aeem§ to be eséenﬁiallj traditional 1n thls

respact,

One of the most interesting writers of the twentieth
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centufy 19 the Mexlcan, Franciaco A. Ursia whn‘publishad his

42 The hook wasa desiﬂned to be used as a text

or far gimilar purpoaes.45
. Ursua obsarves that the tarm(aourca (fuente) 1s really
5 not applicable to treatiaq, customa, court dac*s’ons, or the
writers of international 1aw. He‘suggests that these ele=-
ments are marely?proofa,44"Tha foundation of juridical
activity, however, is socloby itself, and he feels that this
 belief 1s‘accepﬁad everyvhere. More apacifipally he finds
it necegsary to relate juridilcal activity to “...the'noﬁion
of necesséry raciprocihy which,«os" 18 to be found "at the
bottom of all guxidioal 1daas.45 "The norm of law cqnsidered
,ob;ectival; » he goes on to say, |
 is ncthing, in reality, but the expf@ssion of this
" same norm existing subjectively in the bosom (seno)
~of humanity or of the group which %1s considered;
1%t oupght to be, then, In 1tself the basis of a
clagsification of (legal] matters, to the end of
- no% loaging aight of 1ts genesls }w ich 1s en] es=
L'gential and 1ndispensable part o ths real content. 46
He considers that one should speak not of ‘the fundamenuals
of & acienoe 8o much as of the qtudy of a collecflve phannmanon,
fl.a., the cooperutive force (sinargia) of natural manifastations
factiﬁg in accordanea with tha laws of tha organs which produce
them, Theae organs 1n this casa are human societies.47
Aa to the nature of 1aw, he . ohservas thatz ,
The concspt of law 1s ﬁhan, as a matarialistlo,
. 'reallty, The collective soclal consclence of a
~ direotive force wnich embraces the reistions which
are subject, by virtue of a conscious generaliza=

tion, %0 8 necessary T9oLpTOCity among ALl the
mambers of tha communitv which 1t 2OVeTN S«

Spaaking of international‘Law, ha marely says that:
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...1ntarnational law 1s the collective soclal con=
-gelence of a directive e force which embraces the
‘relmtions which ars subject, by virtue of a con=
scious genseralization, fo a necessary reciprocity
anon g a%i the members ol humanitz, when thess
Telations. go beyond the limits of stete jur?a-'

diction or are in themselvas of an 1nterstatal
ature‘ , , ,

As to the persons of internabional 1aw, he has the thraa
classifioations of (1) subjects of 1nternat10nal law including
'individuala, moral paraons, and ethnic groups, (?) inter-‘{-
national subjects of 1aw including the. League of Nations, the |
iPapacy, end internatﬁonal commissions, and (3) persons of
lnternatiomal law, i.e., states, which are held to enjoy
‘psrfect 3uridical parsonality 50 | ‘4 ;

Prom this evidence it would seem that Ursua 13 a fol«'
1ower of Duguit 1 e.; a saciological positivist., It 15,“
'evident, also, “that while he does not follow Duguit to the -
:point of daaignating individuaxa ag the only real subjecta 
of. 1ntarnational 1aw, he is, neverthe‘ess, well w*thin tha",’
rmodern tradibion in tha he graatly expands tha~500pe af |
international law and puts the indiv*dual 1n a place Where |

he at least gets some racognition.

"lovis stilaqua (1859~1944) wag one of the leading
Brazilian publicists of thisg oanﬁury. ‘His. wrﬁtings have
1ncluded publie and v“*Vate 1nternqtﬁonal law’ and other

‘1agal gubjects. The seaond;ed* tion of his treatisa, Direito

publico 1nternacional, publisbeu in 1939, Waa~usaa,1n this B
survay,51‘ The work‘was‘written to show the main prinoiples‘

of public intemational law as roflected in Braziliesn

1
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. practice,5?
| Beviléqua, drawing on “the many d@flnltians whﬁch he
| finds in sa V&anna’s work, baliseves that thay can all be re~
v duced to thia: “...public 1nﬁernahional law is that which
ragulates the relations of atates among ﬁhemselvase"ss

‘ confirming What thia definition suggests regard&ng the
status of pergons, he viaws only states and the Holy Ses as
'enaoying 1ntarnationa1 peraanality.54 ‘

Regarding the fnundations of 1nternational law, he
speaka of aalidarity rather than of soveraignty as the baaic
'stratum out of which 1nternati0na1 law ariaes.55

As to sources, he is aasentially a positivisﬁ. He
adopta the classificatlon of Cavaglieri Who says that con=
fuaion exista as betwsen the nature of soureas and of avi-
” deneea of Sntarnational law.. The latter 1nelude such sla‘
manta as court declsions and government acts; but the only
raal souroes are cuatoms and treaties.56 |

- I% is apparant that Glovis Bevilaqua's views on 1nter-,
national peraonality are traditional, and that hia philosoph-
leal orlentation is positivistic.‘ | | |

Probably the 1eading contemporary Argantine publioisb
is Daniel Anbokeletz (1881- ) whose writings, diplomatic
activities, and professional axperience hava thorouahly N
qualifiad hin in tha field of 1nharnationa1'law. The fourth‘
edition of his traatiae publlshed in 1944 has been ussd 1n

this survey.57

Antokoletz defines public 1nternat10na1 1aw ag the
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eseaggregate of theoretlcal principles, practical
‘rules, and moral norms applicable, not’oniy anon g’
sbates, but also bestween ststes and associationg

of states, and In relationsg of these smong them=-
selves, and with btner intevnational persong.os

As %o persons of 1ntarnational law, he notes that states
though not ‘the only International persons, are the chief ones.sg
" Among the‘othersn‘he mantiona thp Papacy, the League of Netlon,
}the Pan ‘A'm&sr‘{can Unlon, the %ropean Danubebommissian, and .'

certaln autonomous dcminions.ao He does not fosl that the’

. individual 1s &n in’cemational ‘person.6l

 Turning to the nature of 1nternational law;xéht0kolatz‘
finds itsg foundatibns in the need for states to live fogehhar‘

'and fn the conseqnent Juridical relationship axamolifiad 1n

‘the adage “ubi soclotas 1bi jus".%2

The aources of 1ntarnationa1 law ara mu ”?uonfuaad he

opines, but after a long discuasion af the various writera'

views, he 118ts 1n order of 1mportance* ppsit Vo sauroes

= embracing treaties, customa, 5enera1 principlas, and 1ntar~

‘_Anat*onal court deqiaions- and doctrinal - souraes including

v

' 'consultative deciaiona af the ?ermanent Court of’International

Justice, EurOpean and Amarican oodification projects in tha ~

’League of Nations or the Pan American Union, dictates of ths

'scientific 1natitutiona, and tha opinians of classical and
contemporary writers.as | |

| Antoholauz makes the usual diatinction betwean natural

and pcsltive law. He 18 of the opinion that often the two

do not coincide in that the 1deal 1is ahaad of reality. The

implication 1s that naturel law conatitubes an 1ntellaotua1
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cbndébtion of what oughtﬁto:be,«while pcaitiverlaw (exprasaly
or tadihlﬁ agread ﬁo’bytsﬁétes)gétipulates the actual law.6%4

Although~Antakciatz shows gome deference to natural law,
1t appears that hisg basic nriantation 1s positlvistic. It 1s
~also apparent that his vlews on international perSﬁnality are.

1_aaaant1ally traditional.

| One af tha mnst recent classroom textbooks on 1ntar- |
‘national law s the 1ittle work published in 1946 by the
‘fEcuadoran, Taedoro Alvarado Garaicoa.6§
' As %o definibian ha quotea Sanchez de Bustamenta, Fiore,
'  Ba11o, Alcorta, Antokolatz, and For, all of whom take hradi-
fltﬁonal vi@ws.65 ‘On the other hend, when 3peak1ng elsawhera
.of the subgacts of 1nternatimnal 1aw, he observas that where
"the states used %o be tha‘only entities so oonsidared, now
/";;;the dhnrch,/ﬁmndatea,‘somefpolitioal groups, and inter-
| “hationa;kgﬁtities”auch’as»the_British Commorwaalth of Hatiaha,
-tha'ﬁniversal Boatai Uﬁion and 1a$tiy,‘thﬁ‘ihdividual" are
‘alac within this classification.67 ?hia is modifiad some=
‘what at anothar place Wh@ra he observes that the 1ndxvidual
is occasionally a person in intarnational 1aw.68 ‘
A8 tn tha aaurces of 1nternational 1aw, he man%ions
'cartain nat«onal laws, 3urisprudenea (apparently court de=
ciqiona ‘based 1argaly on mcrality and aqulty), custom,
traatiaa,:and the doctrﬂnea of the writers of note.%? of
xftheae ouahom ls "...perhaps-tha sourca;par axcallencé of
‘1nternationa1 1aW.“7° - o -

Tha chief oriantation here is that of positivism. As %o
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subjects of International law, his view is clearly not the
traditional one as hé'includes'tha individuel person in ab

least somo instances.

Probahly the most famoua contemporary Letin American
~ authority on 1nternational law 1s the cuban, Antonio Sanchez
de Bustamente y Sirven (1865- ). His attendance at intar- .
’national conferences, membarship in 1nternational law ase |
sociations, professorial record, wrltinga, and esneclally‘
his Judgaship on the»Parmanent Court of International Justiae
nava made him one of the world!s best known and mnst highly
respected juriata. The fourth edition of h;s Manual de derecho :

 1n?ernaciana1 publico publlshed in 1947 has been used for o
this survay.71 ' | B W
Eustamenta y Sirven defines public 1nternational 1aw a8
esothe aggregata of principles whioh regulate the
- exterior rights and dutles and the relatlons of _
~the juridilcal persons which form part of the Inter- -
national community, among themselves and with
collective internstional organizations and the
Pan American Unlon, likewlse the common norms of
internal or external individual proteggion
. established by Internstional accords.’®
The entlitles to. be considered as juridical persons, he
observes, are those civilized human sociatiea vhich axarcise B
}sovereignty over territory, and that have thelr own organized‘
vovevnments with whlch to eontrol foreign representahion\and
1ntemational trada.i He notes that this does not exclude
;everything but the recocnizad nation state, and mentions es
axamplas of additlonal aubjects of international law the

ﬁ;virtually soveret~n Eritish Dominions.75 The 1nd1v1dua1,
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hbWaver,»whmla ﬁften»thaabjedt7§f‘iﬁﬁernétiona1 law 1s -
- navar it ﬁiract qnh;eot.74
: Busﬁamanta s careful to distinguiah between the foundae
"t*on and sources of inﬁernatlonal law. The former is that
’alamant without which 1nternaﬁianal 1aﬁ 1ﬁself would never
jhave had causs fnr being, wheraas tha 1atter 1s elther the
 1mmed*aﬁa fahrieator or a hera evidanca of the law, 75
| ' ' The foundahiﬁn of internat%onal 1aw, ha explains 1s
the community ltaelf in which tha state @xlaﬁs as diracted
.toward the juridical and of a mutual maintenance of rights
| and dutiaa 76 P I Bt |
. Thiq law rasts,’and must nacessarily rest, on
. %he Juridical community of intermational persons;
~ but the juridical community aelways ia organized
and maintained not as the degtroyer [this term .
could also be translated as "consumer"] but as the

- guaraentee of reciprocal and equal rights and
' duties of each and all cf 1ts compmnent elements.77

| Bustamanhe makes an interaa%tng dlstinction bebwoen
g@narative“ and "evidertial“ sources of international 1aw.
_ The formar, althmxgh to be dismngu« shed from fm.mdat‘tons, |
ara fhe 1mm@diate 1cci from Which the rules af 1nfernationa1
N 1aw.spring. IExamples arae custom in its formative aspects,
| ertinant national legialativa, judlcial and executive acts,
and ao*enoe which 5nc?udes the writings of the jurlats, the
 iworks of scisntixic;associatlons, and,profeasorial'declama-*
%ions. The diraqt‘obnseguenéesfbf Sucﬁ»és these add up %o
the genaral principles ofAlaw. Aisd, thé acts of the‘Leagua
‘vof Nationa, permanent Am@rioen eonferencee, special confar-

;;encea, together wtth Snternational ccurt deciaions are to ba
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cdnsiéered as génarative sourcaa¢ v
Among the evidantial souroea mentioned are eustom (aa
already known and 1n forca), partinent dzplomatic ecrreapond-
ence and negotiations, national and 1nternationa1 legislation'
espacially treaties and convantions, and national end inter-
} national Jurisprudence, 1.9., court decis*ona.va }, o
‘ Bustamsnte R Sirven 1s essentially traditional regarding
the persona of internat%onal law. As bo the theory of 1nter-
national law, he mentions thrae levels' (1) the ultxmate
foundations of‘international 1gw, (2} the 1mmediatevganarativa
sburcéé’pf international 1aw, and (3) the,§v1@ences g£ 1n§ér- _
national law. Iq“all of these the posltiéﬁ}ié fundamentally
posit1Vist. - " | | o

2. Th@ Fclectics

D.'Ramon Ribeyro 1s a Peruvian writer and professor whoae
, wbrk assentially a resume of class 1ecturea on *ntarnational
law, was publishad in 1901 with a aecond voluma followinv in
;1905.79 o e | |
Ribeyrb makésfmuéh»of thé~usua1 dichoﬁoﬁy of hatﬁrél‘
~and nositive branchea of 1ntarnationa1 law. "Natural reason
~and moral perception 3 he says, “do not perﬁit ua to oonfuse:
‘what is essentially just and good with what is unjuat and

| bad."ao‘ With the aid of these powers; man has been able to
construct a code which iIn effect sets the "rational 1imls"

to the exereisa of his‘"extarior llberty '« Of all this he

;,sayq: "I.have hers the philosOphinal element'cf ﬁhellaw of
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pf'na¥iQha founded in'aipriﬂdipla'preékiStént and supgrior
tc human’wi11 and as éuch 1mmnﬁéble.“al

On the ather hend there ar@, nowever, numerous dagrees
jof ‘humen perfection and many divergent neads along with
f”unstable sltuations and transitory ccnditicns“ The pcsi-
gtive obligaticna, then, are based on ut&lity and conveniénca.

1 have here the aacend element to which we have

refarred and which it i3 not possible to abbreve.

~ late [if one 3g. to glve a complete notion of

“1nternatin%al pw and Gf the saience vhich it

/explaina. . , .

l«Ribsyro ﬁefinea 1nternavzonal 1aw as fallcwsz

g Prom.here we. conclude that 1ntarnational law

is the aperegate of rational rules and of positive

‘Tnstitutions wnich govern the relations of nations

- among themselves in peace snd war and which have }
- for thelr ““j&ct the reaalving of conflicta.

mhere is mnch‘natnralism in the wrihing of Rlbeyro.  He
;makea a point Of abaerving haw impesssble it would be to con=
 oeiva of the order 1n tha univarse were it not for natural
inr phyaical 1aw. mhis applﬁes alae o the "maral world" and
Jtn "ﬁha enexiahanca of frea baings” 84 1ty 19 quite 1ogical,
 then, for. 1n~arnatiunal law %o be baged very largaly on a
?"auprem@ and a%ernal intellipenoe“ 85 | "; .

: -."Tha pasitivs 1?W3 (¢gxgg)“ he says at another place,r
‘"afs ﬁothing hut tﬁe most'olear'qnd defined axpvasqﬁona of
,fthe 1daa1 1aw (deracho).‘;."aa ‘And elsevhere after remarking |
,ithat aanotimn ia not tha eaaenee af the law, but on]y a com=
?iplemantary'factor; it ts noted that | |

, The law is such by confurming with the conception
-~ of justice and by the fact of having been dioﬁated
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by the authority of God and of being recognizaed
by MONgses )

As %o the,prinéipla éouicas of internstional’iaw,_ha
cites'ih a more positivist vein the writings of the pﬁBlicists,
the opinions‘of the jﬁriaconsulﬁs,fdiplomatlo corres?bndénce,
decis*ona of the prize courts, decisions of in%ernational
trlbunals, decisionsg of local courts, customs, and traatiea
and conventions.sa |

It ia clear that Bibeyro’q orientation cannot be desigw
nated as aenything but eclectic, It ia apparent,alsO‘hhat
his,idaas of the persons or subjects of tnternational 1aw

are traditional.

Manoel Alvaro de Souza S4 Vianna (1860~1923), a Brazilian
writar and diplomat is perhaps bast known for his palemic
with Alejandro Alvarez, a matter which will be ponsidersé in
,ﬁhe féllowing chapter. S§ Vianna; howavér, eoﬁtfibuted‘in
1908 a general work on international 1aw vhich has engoyed
a congiderable amount of succasa.89

International law is baaed oﬁ the natural law, but the
two;ara separate for internatianal low is poaitive and
hum;n‘léw. ‘Thig conclusion is basad on the dootrines of -
Saint ‘Thomas Aquinas.go After recognizing the traditional
dualism of natural and pos?tiva phasas of intarnational law,
he addas that this dichotomy Meesasgents in tha system of
’Grotiua, 1t satlafies parfeotly the eclectic school, and 1%
13 explained under’thg principle of aociability."gly

Regarding sources, S& Viamma, recognizes the two senges



111,
in which the word may properly be used, as the "origins from
which sométh*nv bruceeda” and ag "the documents in which the
manifestatians of this csuse are found", |
; Regarding ths former i1t 1s to be observed that natural
intarnaﬁional law with.ita ‘source 1n nature influanees graatly
the ncsiﬁive 1nternational law “...beeause 1% 1s founded on
‘the suprems good and suprems Justiee....“ Grotius 1s clted
a8 proof +that the natural 1aw ‘...13 the only scienca which -
'obligates all anticns“ . Tacit or express. consenu, howaver,
Tare the svurcea of the pcsitive international law.ga |
| As to ﬁhﬂ ‘second type af source, ‘he notes that tha font
‘of natural 1nkernahional law g hiqtory, and that international
treatias and usagas, the national laws of statas, court de=
clsions, the wrihinga ofltho publlcists end jurists, and |
‘hisﬁory itaself are thé sources of positivé international
‘1aw.93 R | - | 'tv |

N 9erhaps the most succinot statement of 10@31 philoscphy
"1n the entire Work 15 tha following* '

' The reason or basls of thls law 1.0, tntemational
law Jis that the human race, elthough divided into
various peoples and dominions, always has gnme
unity, not only specific, but almost politlcal end
‘moral, determined by the natural precept of mutual
love and mercy, which is extended to all maa the
game to fcralgners and regardlegs of raoe.

';Sé Vianna defineé 1ﬁternatibnél laﬁ as ...the comnlax
of rabional prinaiples and of rules admitted and accepted v
voluntarily by states in their direct and 1nd1ract rec1procal
relations."gs |

Although ”h*s ramark would seom to 1ndicata that only
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 atates are to be considered as paréons.for purposes of inter=
natlonal law, there 1s some cbntréry evidenée}”‘Much later
he observes that all those persons whosé situation 1s regu~ 
lated by internatiqnal law ought %o be so cénsidéradége

" ™o must recognlize®, he states, "that in offect the
internatiOﬂal'persoﬂé°are three-~the atate, man and‘the Popa‘"gvv_

Sa Vianna'a ‘basle philosophy is ‘best classifiad ag eclec=

'ticism. His-viawa as to the persons or subjects 6 inter=
inational law are hnt tréditional, it 1s'n0t clear how far-
he would go in- recoyn*zing Individuals as yersona of inter-
natfonal law, but 1t 1s signiffcant that in some degree thia

‘reoognition i3 granted,

The two vuluma work Trahado de derecho Snternauional

gublico, of D, SImon Planas uuarez (1879- ) publiahﬁd in
1916'is often quoted by La#in American and othér writers ef -
intérnational law, This author iaAa Venezuslen and has-
written in. the fields of tnternational law end ralaticna,
and 1nter-American affairs.' “
o After observing that 1nternational 1aw has baen var=
> iously defined depending unon +ha school of the person of'=
faring the definition, 1t is auggeatad that
...1n-syntheaia-it 18 nothing more than the
aggregate of rational and positive principles
and rules which govern the relations of the
8tates, whether in time of peacs or of war 99

Tn sonformity with the adage,,ubi aociatas, 14 jus,

Planag Sudrez states that Internatlonal law is grounded on

the exlstence of o communlty of nations. The binding o
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Influence of internatlional law, he intimates, has bacome
progreasively stronger.?? |

‘His division o”finternat*onal law 49 tha ‘usual one of |
natuVal and positlve segments, the former being called theo~ 
ratical or philosoPhical. The philosophical so gment 1z made
’up of-the "...princ*ples which the 1nternationalisﬁs find
" ‘move equitabla, in - relation to en sbatract and 1deal concep- :

:%ién of 3uatica.,.. 100 ‘The progress of the phllosophical

"iaw; mdféover, 1své factor‘in the prograsé‘affposiﬁive law,

;As to tha positiva law, uhe usgual uanvenﬁional and cuge
tumary phaaes thereof are sgen 88 graundad in consent and, in
5 Ribeyro*a phrase, 1n praaumad consent®,10k | |
: After remarking upon the Influence of ths natural on
'-tha poaitiVa 1aw, he makes the following ob«ervation which
,19 not tac clear bmt which seems to suggest sgmgthgng of
- the way »n whlch tha 1nf1uenca»is brought‘to bear.'
These rules. (of positive law] nevertheless, con=
form to the principles of thecretical law and to
the ascientifle doctrines whenever political situ-
ations permit, and they always tend to indicate
improvements which, by their resasonable value

and iIntrinsic qualitias, have the posgsibility
of forming new elements which, by the will of

stabes, will constitube, the source of new prin-
ciples of gositive 1aw,102

| | This would all seem to indicate that the consent of
.gtates 1s a superfioial thouwh esaantial factor, and that an
__underlying force 1s- to be seen in the rational or natural
”‘principles. - :

This view 13 confirmed in the following 1ntroduotory

kffpaasage of the "ork' ol
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- We have borm e 1n mind the wrincipal 1ntor-

national acts, clting or copying them, becauae,

wvhatever may be the results of the pregent hige

toric moment, we belleve that the fundsmental

ldeas vhich inspire them will always 1lilve asg

they are based ogogrinciples of juatice and of

right (derecho) e
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