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DtTRODUOTION · 

One of the most ·unfortun~ta feata about the relationship 
; . 

of the United States with Latin America is that only 1n re• 

cent yaarH hss there been any appreciable amount of 1ntellao-

,tual ~ntarohange w1.th reference t~ law. This, of cour·se, 1s 

an' &xe.rnple of .the relative laok of' oul tu:ral axohan ga between. 

t~ese peoplaa. Only in very :raoent years has the North · 

American interest in Latin. Amer1oa been 1n any sense gene~al 

and aoti ve. 

· Wh1.le there are El few raaent volumes- which d1aous$ vari-

ous aspect's of ,Latin Ame:riaan. law in a fashion oalaulated to 
interest .the No?'th ,American lawye:r and aoadem1c1an, the Latin 

American oontl"i.but1ons to and attitudes toward international 

la\SJ ara v11'tuai1y·· unlci,()~' i~· the' tird.tad · states except 1n 
' ... <

very :tteotr,ioted:qua:rters. 

1.ior this l'.'aaaon 1 t was thought. that ·a survey auoh as tb.e 

one preeantod here would contribute not only- to a batter 

undex-·standing of Lati.n Amarioan jur:tst:to thought as pertaining 
. .

to 1nternatfonal law, but also to a batter comprehension of 

.leg'al theory 1n geneI'al., and or Latin American oultura as a 

whole. 

The phase ot the philosophy of lnternat1onal law wh1oh, 

with refettenoe to the regional application here studied, has 

been the major. interest 1.n this work, l•!.•, whether- wr1 tars 

rely more on natu.ra11am or pos1 t1v1sm as the ph1losoph1cal 

foundations of the law of nations, 1a, lika the matter of 
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Latin Amer1o_en law i. t self,_ a subject which has been n egleotad 

·by North Amert cen scholars. Most textbook and tree.tise -

writers, in the field of intemat1onal law, however,_heve at 

least nomethlng to say about.legal philosophy, 1.f noth1ng more 

than to survey the predominant orientations of a few of the 

more -important wrt ters from the mi.ddle of the· fifteen th oen• 

tury to qu:i.te recent times. The ph1losoph1oal content of 

most; gene?'al studies of international law is a hazy :tnt1mat!.on 

that po~1 ti vism represents modern enlightenment as oont!'e.sted , 

with the superntition of an earlier day, but little effort ls I

taken to establish any legal theo:ry by means other than simple 

suggestion., and for this reason too it wQ:s thought that the 
· \_\_,•,'. ' ' '

present survey m1glrh be able to make sortie_; :~otltr:1 but ion to a 

needed ola:r-1.f1oat1on. 

It may not ba amiss to mention at thfs point that the 
~-; 11· ,,, 

praaent ,~r1 tar's interest in this gane11al topic stemmed frorn 

a realization that a shortcoming in his axpar1ence a.a ,a 

teacher ,vaa a fael1.ng of _inadequaoy when attemptlng td 

d.1scuss the fo-tmdations of international law. 

As has already bean mant1oned, tr.ant1.sa w:r-1te'.!'a ·ere of.ten· 

suffi. a:tantly interested in the matter of the foundations or 

-1.nternationel law to briefly mention it, but more often than 

not the remarka regarding the problem are not partioulal'ly 

1llum1nat1ng or informative axaept in an h1stor1cal sense. 
, \ ,• .. ·•.;,

One of the reasons for this tendeno1 to· avoid the depths of 

th1 s 'tsaue m'.ly well bs the very real fact that pos1 ti vlsts



and natural1.sta are found on . both· sides of virtually every 

important practical question, and that there· .is 11ttle 1nd1--. 

oation · ,,that either ·avowed· or1enta.tion __ would cons1st·ently re• 

'present a mo·re enlightened _v1e·w than the other. Von ··Treltsahke 

·and Austin ·, for example, held s1!tt1~ar views . on ao·va:ra1g!l_ty_ but 

·. aaoh represented a d1f'farent ph1losophtcal or1~ntat1on; simi-

larly, Kelsen and Le Fur, though both monists, represent 

pos1. ti v~sm .. ·~nd natural1 sm raspeotivaly; and, _ 1n an _ '-n terroga-

. t1ve vain/ .. oould ; there be~ any appraoiable d1ffaren.oe: among 

th&v1ews of positivists, aolactios, and ratur~l1st~ as -~o a 

principle such., fol' example, as that of tha .thalweg'? 

What, ,. then, ts ,tha significance of th1.s w_1i.ole quest1onf 
, .. . .. . . .

. . In . a certain· sense as, for example, 1ri the lnstanoes men-

tioned above., the matter may have very little sign 1f'1canoa~r 

.on \ tha o_th~I' liand, the problem of whether justice :requires 

natural low ,-Ji th Which ·posi.tiv~ law oan ba compared and tm• 

. prova_d ts · of a f'undamenta:C sort·, . and . it ·remains a - persistent 

issue 1n that wh,i.le 1n'terast in it may wane for a · ·time 1.t 

.seams always to be revived at a later moment. Currently 

there_ is considerable attention bo1ng shown .to the matter.· 

To point up th1.s f aot clearly but succinctly there would 

seem to be no bet·ter way· than to not·e tho pronouncements of 

two noted scholars in the f1ald of tntemat:lonal _l~w who, 

·wh1le both are considered to be inclined toward a progressive 

point of vtew, represent 'markedly different ph1losoph1oal 

orientations. It has been said "•• .,that all philospphy of 

law of this generation .w111 necessarily have to be a 'dialogue 



4. 

'with Kelsen.•"1 Whether or not this 1s a sourid _judgmerit need 
; . •'

not be debated here sinoa ·ror pv,!'posas of this ·a1souaa1on tt 
may be noted simply that Hans · Kelsen I a statement is as .em-

phat1 o a prasentatton of legal poai tivism as the present wri-

ter has seen, · and perhaps the clearest · ever written, . The 
. . . .

natural1at1o orientation of Harsh Lauterpaoht, on the other 
hand., is a well thought through position _ which reveals, in 1 ts 

oontrast with Kalsen's . view, tha ph1loeoph1oal 1mportanoe and 

bntura of . this entire problem. 

The founder of the Vienna school, ·Hans Kelsan ., in · a re-

oent aketoh of the history .of .the :natural ,,·iaw v1ew., f9und · to 

his own satisfaction that natural law has been ,used to · support 

both sides of' t:tie • ~ore important soaial tend intellao.tu'ai 13• 

. sues as reflected in law, and, :tharafore,, that its val1d1ty 

as a body._.of norms to _; govern aooial conduct ts ·~t best of 

questionabl,e merit. Tlia usa of riatural law both .to defend 

·and· tp ~ttack monarohy, as by Filmer· ,ind L-ooke/ o; s·oo1al1sm, 

as by Comte and Spencer, 1 s c1 ted · ambrig otha:rs as· examples 

of the alleged dup11o1 ty of 'natural law·' Agree'tng W1 th Plato 

tbat a :lfe at times m'ay be useful in suppo!'t1ng' 1fhe: ends ot 
government,·2 Kelsen makes 1 t qu1 te olaar th.at he_ considers 

_ natural law to ha only a ;'l1e wh1oh n everthelesa may be thought 

by some to _ba useful.3 

There 1 a ev1den oe pre's en tad ela·ewhare that Kelserr does 

not deny the value of metephyatoal oons1del"at1ons, while his 

view 1s that tha objects .of these on the one hand ·and mat• 

··ters of a temporal character on the other are to be surveyed 



v,1th absolutely no · ref a ran oe to each othar.-4· Seemingly tt 

1a on thts premise that Kelsen's attack on natural law is 

baaed~ 

5. 

In the last annlyais, however, es far as the question of 

the nature of justtoe 1a concerned 1 there ts nothing which 

could be ·more emphatic than Kelsen' s statement of :poatttv1sm.,, 

and he leaves absolutely no doubt that he constders natural 

_law to be unadulterated non sense. 

The English 1nternst1onal lawyar, Hersh Lauterpaaht, on 

the othott bend, who seems of lata to be pr1ntal'1ly interested 

tll the legal persona.11.t;i of the 1nd1V1dual under international 
' . ' . 

lllw, is quite emphat1o that thia status .of the 1nd1v1dual man, 
. . . 

and lndeed per-son al x-1.ght s of many sorts, are the result or a 
' ·. , · .

realization of the n atu1tal .right of the h1d1 vidual as such to 

" a degree of_ l:'aapeot. 5 

Lautarpacht ts wall aware that natural law has been used 

to support both aides or msn1 questions, but strongly affS.rms 

that tta ah1ef appltcat1on has bean to tho " ••• defensa of the 

1.mpresor1pti.bla rights of the liberty- and the equality of 

man .•6 This fun ot! on of n atu!'al la\v, ha sa1s, s the • ••• oon• 

tinuoua thread 1n the h1stor1oal pattern of legal and poll ti• 

cal thought •. 11 '1

'!'ha n etural law, in . Le.ut arpaoht' s v 1ew, ts not a series 

·or absolute norms, clear and concise on .every point at all 

ttmes .1n human expar1en oe. Rather, · -: _ 

It moulds the minds of rttlera and leg1slato1'a by
1nat1111ng 'into them that degl"ee of reasonable• 
·ness and restraint wh1ch constitutes the barr1ett 
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bet,1een obed1 en ce and rabell1 on. 8 

One apprehends 1t, therefore, through a ·sort of 1ntu1t1on · of 

the just, as something 11ke the realization of a consensus 

of justice 1n the Krabbean view. But it must not be thought 

of as being solely a ·product of rat1octnation J according to 

Lauterpacht., a realization of the precepts of natural law 

results from experienoe.9 

The potnt of th1s perusal of a few of the 1daea ·or two 

of the Western World's leading in tern ational legi st s on the 

matter of ;naturalism vs. posi ti vtsm 1s to suggest in soma 

small measure the import an ca whlch jur1.st1 o th1nka:rs a:re dis• 

posed to impute to this issue regarding the besta of law. 

It should be man t1 on ed here in pas 31n g that the t arms 

natural law and positive law each suggest more thar.i on .a type

of legal .or philosophical arrangem~t. ~1thout 1n any wq 

attempting to exhaust the point, 1t may be observed: that 

natural law on tha one hand may suggest. a sort of' d1v1nely 

ord~I'~~n sc'!1t3!:18 of things suoh as was env1.s1oned by .the St~1cs 

end the olarioal doctors of the middle ages; 1t may suggest . 

a legal system in t'9h1.ch only precepts of natural law are 

legally valid, as held by Pufandorf; lt may tmp1y the idea 

of natural rights or man in the sen sa of . e1.ghteanth century 

rattonalism; or it may postulate an 1ntu1t1on of the just as 

a guide to lagi slat1 on mu.oh as suggested by Laute:rpeoht • . 

Posi t1v1sm, on tha other hand, usu.ally refers to the notion 

of law as enaoted or otherwise formulated by man htmaelf .• 

Tho Aust1n1an system, . ,vh1oh recognized as law only those 



:rules sanct1oned by the · sovaretgn, is perhaps the cless1o ex• . 

ample of pos1.':t1 v1sm, but other · examples would tnclu.da the 

reliance upon enacted treaties and established customs of in-

tarnatfon~l law· as emphasized by auch authorities ss William 
. . -

· E, Hall an'd August w. Haffter, also· the reformist schemes of 

the self-styled poM. tl viats, Leon Dugu1 t snd rlans Kala en.

As a .rule of. thumb :it may be suggested that conceptions 

· which eonoai:Ve of any law; juridical or moral, a.s superior 

to · the en acted law · are to be termed natural law oon oeptf cn1 a,. 

while systems' which raoogn:i.ze only enacted law, wb.e·ther by

· mo~lstio sovereignty or by pluralistic agreement, or- orystal-

·'_l ~zed t.custom, are poai_tiv1st in· character. It ts 1.mportent . 

to. raallze, hov1avarj ' that a great many writers and thir?kars 

; reoogntze the value of both pos~1.tivist and naturalist ale• 

merits ~h legal though.t, and attempt to utilize them together 

in aolaot1o oombtnat1ona of v·arious sorts. Th:ts , eclecticism 

.:·ts perhaps · tno:ra ohe.raoter1stic of jurists interastod 1n Jnter• 

natiortal law than of 1eg1.sts con~orned with nn.micipal law 

beoau.sa 1nternat1.onal law Ht not as closely ttad to particular 

.· lagtslattva ·f _orm.s_ as ts national law, and jurists of' the 

letter 1nter·est oan more .eaally than theltt intamattonalist 

colleagues oenter theil' : attention on the mare form and the 

immediate aouroe of law. 
In the domestic a~Ga, ·, then, . 1 t is not ·· too d1.ff1oul t to 

thi.nk of lav1 ;ear ee ·as mare form and, consequently, to leave 

t ·o lag1slat1va bodies, ·ror the most part., the function of 

· .. setting up the just norms. This. is due, 1t would seam, ,to 



a. 
the relatively high degree of stab111 ty wh1 oh obtains 1n the 

domest1a ordero This stability is not in itself tha essence 

of a legal system; rather, it is the attr1 bute of a aooi al 

si tuat1on · which allows of a part'toular type of jur1d1oal ar• 

rangament•-generally one which tends to glorify tradition 

and to disparage change. 
\\·~:1c(;: ;!'·:'

It 1s true, of course_; that 1n t1mea of or1sia:•,;1:t'trvl ·.in. 
•,,·,:,: \

the domest1o aphare fitequantly tends toward rap1d adjtistman't, 

while precedents, at thasa t1maa, become of loss relative 

we1.ght • . , Examples of th1.s can be seen 1n the leg1slntion of' 

the Great Daprass1on and in the subsequent court deo1s1ons 1n 

the United States during the n1netaen-thi.rt1es. This tan• 

denoy can be seen to an extent in the cases invoivtng the 

J epanase•Ama=rioan displaced persons during the per1.od of 

World War II. It appears :tn the extremist movements in 

Italy, Germany, and Russ1.a in the present century, and in the 

·social revolution in contemporary England. Relatively, how• 

aver., as compared with 1.ntemat1onal relat1onah1ps, the do• 

mastic sphere has exemplified stabllity. 

While :relat1 ve stab1. li ty has often obtained also in the 

international sphere, its prevalence has tended to be leas 

general there then in the domestic realm, and 1t 1s not me~ely 

oo1no1dental that the theor1sts of legal positivism have been, 

,.n general, more widely reoetved by those interested in muni• 

c1pal law than by those of a more internationalist orientation. 

It is not suggested, of course, that pos1t1v1sm. has left 

international law unscathed, end that the latter' a allegiance 
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to n:a'tur·a1 ' le.vi, or to the conoopt of justice as d1at1ngu.1shad 

from, and aa so1netimaa over:..r1d1ng, the positive law, has 

- llean a constant. Manifes·t1y· no· such vtaw has been tsken· in -

this work., but it 1s stgn1.f1.oant that the wri te:rs of inter• 

-nattonal law have/ on the whole, been less Aust1n1an than 

the> Austiniaria, !•~•, less r1g1dly pos1 tiviat than the do-

mest1o legists, Positivism in 1.nternational law has 'been 

e1the:r of a leas r1g1a ·or of a more :revolutionary sort than 

· 1 ts•: domestic ooun.terpart. , It hes looked 1n _ times past as 

wall as present primarily toward treaties and custom.a, but 

has o'rten ra·oo3ntzed also · the power of the 1daa· of jtist1 ca 
, : ,, ;: J . ;

,· '. as -a real ,foroa· fn th;e J'1:r1dlcal process'~ _ Espeqi,.ally 1n 

·quit:e raoent t1mas 1 t has 'taken · forms which, while tn them• 

selves of a l"adtcal but .positivist chal'aoter, retain often 

. (as 1n ·the os.se of Duguit_J implied overtones of innate jus• 

t1oe/ arid equity. Evan the positivist view of Kelsen., while 
.. . . . 

ir1g1dly charactortzed as such, in plao1n g ·intern a ti on al 

above domestto law 1n the h1ararohy of norms, appeals to the 

internationalist's ovn:t sense of justice; for 1t ls being di .. 
. ' .. ' . 

racted at an ·apparent evil ' in the world order, riamely natton.-

al sovare1 gt,tf ~- and 1ndaed, a naturalist might well ask 
' • .

whether th1s praot1oal recognition of the just· by' avowed 

pos1t1v1ats 1s not to :lJ_a · a·ttributad to their innate, though , 

. to be sure unrecogn1_zed, 1.ntui tion of justice. 

It 1s submitted, then., that instability and need for 

· change have made students of international law less skittish 

about · the recogn1 ti.on of n a-ture.l law (whether oalled thus or 

by soma other term such as equity., just1oe or 1nternat1onal 
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decency) as ·an alamen·t 1n the lo.w, than has been true ·or 

wr1 tars interested fundamentnily in domestic law; and in 

Latin America, wtth wh1ch the body of this work is primarily 

concerned, the natural law element., whether of Thomist · o:r 

Kan ti an o?tl gtn., has appaal"ed ~,1th remarkabl a con si s·ten oy 1n 

the writings on 1nternatfonai law from the earliest works on 

the mat tar to tho pres_en t. 

Although the !Jat1n Amer!cans, for the most part, have 

r ·ollowed the general trends of the Western World 1.n matters 

: of 1ntemat1onal law, there ware virtually none in that oon• 

t1nent who disregarded natural law entirely, and it 1·s a1g• 

nif 1oant that all of the wri tars surveyed . in the body· of this 

work ,have been ~clectlos at· least to a degree. 

On the othe_r hand, the most influential of these v1r1 tars 

., would -seem to be those who have emphasized the positive as-

pects of 1nternat1onal law and who have relegated the natu-

. ral1st1a f ·eatures to · a secondary role. 

It 1 a evident from what has just been said that the 

problefa of determ1n1n g whether the Let1.n J\mertoan wri tars 

arE{:pos1 ti vista or naturalists ia 

·aratin $ ti+_~ : sheep .from the .-~oats., 

not 
·.\.; ..

but 

one of 

rather 

absolutely sap• 

a relative prob• 

lem 1n wh'ioh: a : great·er or lesser degree or aaoh of these el• 

ements is determined. 

The question of the tntarnattonal personality of the 

ind1.vidual', while· not· of rieoess1 ty olosely connected wt th 

that of naturalism vs. positivism, 1s, navertheless/ ·a~ mod• 

em theoret1oal problem of international law 'Wh1oh is or the. 
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~ighest s1gn 1f1oance,· an~ one w1 th , which the :f'ollowlng survey 

will def1n1 tely ooncern itself. Th1.s matter., baoausa of the 

qu~stion .of alleg1anca and of the feeling of an actual and 

intimate ralatio~ship . ., is closely ;t:ted up with. the problems 

of . th~ breakdown of national · sovereignty., the curbing of the 

irresponsible predatory state, the development of inter-

national .authority, and the growth of a sentiment of comnru.• 

n1ty consciousness in tha international realm. That the de-

~alopmant of the 1nd:tv1due.l as a subject of international . 

law1 ,as· wall as a real1zat1on of' the other goals just men~ 
, ,

. tioned, can ,be achieved on either naturaU.atio or posit1y-

1a.tJo,.,. prem1s~s 1,,s manifest from a study of these post ~ions~ 

However, with referen~e to the indication . of soma trend 

toward reoogn~t1on of th~ tnterne.~1onal personality of the 

indi v:l.dual, this represents a . higr.ily s1gn1f1oant change , from 

· what., until recently, 'waS considered a . fundamental axiom. of 

the law of nations. It may ba suggested that tht,s new de• 

v,elopment 1nvolvea a feeling or bal1ef that tho new point of 

view will achieve just1ce more readily than w;11 th~ status 

guo, and tn this sense the Issue 1s quite closely related to 

the gen~ral , ta.ea of natura~ law! It must be emphasized, how• 

ever, ,that the naturali.sm 1~1volved is often of a broadly 

ph1.lc:,soph1.cal end . pol1t1cal nature rather than of a strictly 

. jur1 st1o character. 

Al though, as has just been poin tad out, there 1 s good 

ground for relating this matter to natural law, the conaid-

erat·ion here of the problem of the 1ntarnat1onal · parsonal1ty 
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of the 1ndi vidual as having a part in the present survey of 

Latin· American philosophy of international law has not been 

con oe1 ved of as be1ng intimately bound up wt th the issue of 

posi tiv1sm vs. natural1.sm. Rather., it has bean considered as 

the foremost theoretical pro·blem aonfront1.ng mod~m ,.ntar• 

national lew and., consequently., as auff1oiently important to 

merit soma treatment in a work purporting to inqu1re as to 

the underlying legal phil~sophy" of wri tars on international 

law. 

It 1s largely but not exclusively with this 1n mind that 

advocates of the "new in tern ational law" have been treated 

hare. These writers, whether in Europe or America, have 

usually emphasized the twin elements wh1.ch are the 1.ntema• 

tional personali.ty of the individual and the diminution of 

. natt"onal sovereignty as a counterpart of an augmented inte:r:-

national community. Several of these last mentioned works 

have been oon sidared also from the standpoint of their over• 

all philosoph1oal and p:raot1oal systems 1n an attempt to 

pres ant a otrie of the more '-mportan t "seeka'r" ·elements 1n Latin 

Amer:toa as. they pertain to international law.· '11haae works, 

often of a ·hybrid oharaotar, show 1nfluencaa of d1veraa or1• 

g1n among which may· be mentioned. a sociologloal orientation 

smaokin g atx-on gly of Krabbe and espeo1 allz, of Dugui t, of 

natural law 1n a relatt vely modern sense, and, to a limited 

d agree, the pure theory of law. Th~re are also a number of 

systems which, with·relatively little interest. 1n tho thao• 

retical aspects, attempt 1n quite an original fashion to set 
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nations o

13. 

· The third: element in eluded in · this work 1 s a survey of 
·' . . ' , .

the · so~oalled American school of internati.onal law. It was 
I , .. . . . . . . . . . 

felt that a resume of the 'ph tlosophy of international law as 

seen in the works of Latin American wrt tars could not avoid 

soma treatment of this parttcularta.t theory unless 1 t should 

restrict itself ent1rely to the probiam 6f naturalism vs. 

posf tlv1 smo .Sin oe,. as ha.s been suggested above, such. a ra-

stri ct1 on was not thought to be en ti rely applicable here, the 
' '

inolus1on of a survey of th1s regional concept would seem to 

_be required. 

It may · further .be stated that the American school of 

·1ntarnational law ls really quite ~losely related to some of 
. ·' 

'tha elamen·ts in tha ~ - international law., and it might even 

have ·:baan ·considered as part of tha latter somewhat hata:ro~ 

ganeous tradition. 

All of this material . is presented against the background 

of a survey of the theory of international law in tha Western 

World . a1noe the fifteenth . o'entury. 

A few words need to be said with refer en oe to the choice 

.. or sources, and to the research . techniques and methods of 

presentation employed • . 

! . !_! to Sources 

l. Moat ,of . the works consulted have been systemati.o 

treatises and class textbooks • . Reliance ori these ·works was 
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based on the hypothesis that the mo:re important. views would 

· find ' expression there, and ·that ·these vmrks would . show a 

truer cross section of Latin American thought on these matters 

than \"muld any other collect101t of sources. · All of the nine•. 

taenth century works which could ba located ware 1.noluded, 

th1.s scope being a pra_otloal possibility 1.n v1ew of tha nu1n•

bar published. The '-tv{entiath century works were selected 

largely with a view to choosing the moat widely known and 

hlghly respected representative authorities, but with some 

attempt . also to achieve wide geographical distribution. It 

was felt that the degree of completeness a·ttai.nad for the 

n tnetaenth oen tury was not a practical poss1b111 ty for the 

present century in view of· the vastly gro·ate·r amount of lit• 

eratura available. The method of selection; 1t must be am-

phas't.zed, 1s thought to be qu1te representative • 

. 2. The works of Juan Bauttsta Albard1 and also those 

· having to··do largely with the new international law were . . 

chosen perhaps less systemat1oally. Albardi was tnoluded 

largely because his modern th1nkin·g seenfad l,ogically ~o .. p:r,a• . 
. : ' ' ' .•,· .. '----; '.__ ..:- ·, ··· .· ·• . .. .... .... .

cads the 'new inte:rnatlonal law and b'ecause or· his stature 

among Latin American th'lnkera •

. • Tha works of. the new intarn.ational law were ohoean w1th 

a v1ew to representing the :·11ora important al·amenta of th1a · 

tradi t1on. 

3. Three types of studies wars selected in order to 

assay the American school of :tnternat1onal law. These waro 

(e.) those works wh1oh supported the thesis that a character• 

1stioall1 Amer1can · 1ntarnat1onal · law exists, (b) those works 
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' v1hfah oould be ·expected' to be antagon1.st1c . 1fo · this view, and 

( ci i a nuin.be:r of ayatemat1 o t:roati.aes largely by w:r1 te:rs who 

were not krrown to he.ve participated actively in the polemic, 

ana ·. whose opinior,is were recorded !n an ·effort to get a ·cross 
. . ' . 

section o:f' eri lightened La't1n Amari can· opin 1on on . the fssue. 

lz• A! 12. Techritglias · of' Research and Presentation 

l. The wor~s ·repre~en~od in item #1 under ffA" above 

were dealt with 1n t1:te _. following fashion: . the chapters, ln 

·eacll of thesa .wo~ka wh:lc.h .were con oe:rned . with the nature, . : 
,. ' !, •

so~roes, and foundati~ms of 1nternat1ona:t law-:\"lere · carefully 

su~voyed_ in an effort· to determine ,each writer's phtlosoph~ 

t _Qal prien~at1on~ _ Wl1.ere no . sue~ chapter or seotfon, ex~ st~~., 

0th.er pertinent ,parts of the \VOl'k were . studieq. • 

. ,2. In an effort ,to dete~1ne eaoh wr1 t~r' s attttuda 

toward the idea of the 1nd1. vid~e.l · as a su_bject :c;>f 1n ternatl onal 
~- .-· .

law''~ the definf t'ion of ·each was oa~ef'ully analyzed, ·and~·- where 

ava:tlab_le, the saottons on: th.a subj acts . or pel'.'ao~ s of 1n ter• 

riat1ona1 _ law were studted. 

3. In raoogn1t1on of the strength o,f tp.e reform ~ove-

men t in Latin Am~r1ca as wail as throughout the world 1n gen-

eral, a number of \~orka ware selected as , outst'andtng ·examples 

of .i .mportant and rapresentat1. ye view~., and an attempt was . . \ , 

maqe to survey a number of these i.n detail and to summarize · 

a .few others. 

4. In Chapters II and I~I each wr1 ter' s work has been 

presented i.ndividu~lly. In gan aral, they have bean grouped · · 

chronologically (with reference to publ1o.at1on date) within 
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the class1f1oat1on s 1n.to which they have been placed, but the 

writers of the new international law \Clere surveyed in a se• 

quence calculated to plaoa related viewpotnta in as close 

proximity to each other as possible rather than with reference 

to chronology. No attempt has been mada to group wri tars ac-

cording to nationality as it early became apparent that such 

a classification would have little juristic signiftcence_. 

The only exception to this rule was the mention of the works-

of Amertcano and Mar1..nho which together were labeled e.s a 

unique Braz111an tradition. 

5. In enoh . caaa enough evidence has been presented to 

g1ve the reader a clear view of the cons1derat1,ona which de• 

term:tnad the olassificati.on. An attempt has been made., how• 

ever, to refrain from oi ting more evidence .than 1s absolutely 

necessary. 

6. The prinotpel wr1t1ngs on both s1.des of the oontro~ 

versy over American 1nterr:ist1onal law were outltned. An 

analysis was made of the entire problem 1.n tel'ms of the 

actual extent of these partioular:tat norms and of competent 

Latin Amer:J.oan ju:ridi cal opinion ragardin g the ma.tter. 

It should be added that every effort has .been made 

through,.out to select worlca of an influential and repre.sant-

at1 ve character to the end of presenting a.a true and as oom.• 

pr~hens1.ve a picture as possible of the theory of 1.nter• 

national iaw ~n Latin Americia. 



CHAPTER I 

GN'-TERAL PRII~OSOPHICAL BACKGROtJMD 

:, !,. _} The 15th/16th,· 17th and 18th. Centuries 

i . VJhen speaking of .the schools of in ternatfon.al law :t t is 
_.: 1-, 

ot1:s-tomary to refer to ·•·th:rae:1 the . p_os1t1vist., the natural• 

1st, and the ecleotlo 'or Grci"ttan •. These schools shade into 

ona:. :anothar.t however, ._:-and ' each term 1s _applied to several 

·a1f!ara_nt ~onc_ap'ttons ··or· int.e~nationaf law.. I:i.J.r~ha_rmor~, 

'the .. ralat1onsh1ps among these _various vlews of the law of 
f i . - •• ' ' ' 

. na~lons ', ·._histqr1oe.llyspeak1ng, ~ra oi't~n .. qut~e 1:nt~fcata.· 
- ·, . , ·._ ' . -.- ' _ ; .-. - . : .

.Among . the preour·~-or·s· of ·Hugo Grot1l;ls2 (1583-1645) the 

,rap~,sentat1ves · of two· divergent poin_ts of v1~w- must ' ba noted• 
' , . . , -

_· both of whioh wet-a u~ti:tzed ,by the "father of _intern at1 on al 

·1aw"• Tha philosophical syst~m _whiohh~ followed was in some 

measure suggested by ' th~: writings of the Spanish ,:.clertos, 
/ , . ·•.·: 

:',both professors., Fran.ofsoo Vi tori a~ · (1480-1546) . and. Fran o1aco 

Sus:rez (1548•1~17). ,Thesa ·two men, whose orientation Was 
. .

theolog1oa1 rather th~n .juridical., _ recognized the fact that

1nternational1am was coming to :replace the medieval concept 
' < · • • ' ; . .....,

of ·unlver:Jali ty-, but_ they clung to tha soholast1c method end 
,. '. _.: ' ,.'. :- :·· ' ' . 

ar~ed tn ;)_Thom1at1o terms. 
, . i

,Both, for exai;nple , • emphas_1zed _ 

the v1ev( that the natural law was baste, but that a seoondaey 

. pos1t1ve law .was .not to be dan1ed. 4 "The human raoe,." ob-
. ,,,. 

sery-ed Suarez, . 

though d1v1ded · 1nto,._ d1fferant nations _and states• 
still has : a .certain •; unity, not only as · a · speo1es · 



but ., es 1. t were, po 1 i t1 o e 1 ly and morally , as 1 s 
indicated by the precept of mutual love ·and 
ohari ty which extends to all, even to strangers . 
of any nation whatsoever. Therefore, though 
each perfect polity., republic, or kingdom is in 
itself a perfect comnmn1ty, consisting of .its 
members., nevertheless each ·or these' commun :tt1es, 
inasmuch es it is related to the human raoe, 1s . 
in a sense also a member of this univera·a1 
society. Never, indeed, -- are these oomnmn1t1es., 
singly, so self-sufficient unto themselves ·as 
not to need a. oartain mutual aid and association 
and oommunlcations, sometimes for ·. their welfare 
and advantage,, .. sometimes because of' a moral . 
necassity ··or lndigenoe; -as experience shows. · 
For- this :reason they need a law by wh19h they · 
are guided and rightly ordered in raapact; 'to 

. commun1oation and association. __ To a great ax.;. 
tent· this is d.one by natural reason but not so 
sufficiently and directly everywhere. Hance, 
certain spacial rules could bg established by' . ·
the customs of these nations. . _·_ 

On the other hand the protestant Itaio-Jsngltshman, 

1\lberi oo Gen ti 116 (1552•1908)., though certainly not an op-

pon_en t of the idea of natural law, wrote in more ' Of a aacu• 

lar vein · and tended to :rely mor~ on the practices of 1-nter• 

national affairs than on ph1losophloal speaulat:tona. Gan,t111 

- 1s cons1dered by many to have been the found.er of the ·'pos1• 

tivist persuaa1on.7 . However, it 1s not completely clear. what 

·his .Philosoph1oal foundations were, ~s ha shov1.s both poa1ti• 

vist and naturalist leanings, "It has been made suff1_o1antly 

·clear,., says Gent111 1n . a naturalist ve1n, "that natural law 

does exist, and that _1f , you should tr~nsgress it in - any par--

t1cular, you would des1:re to oonoeal the act throu.gh vecy 

shame. nB On " the other hand, he shows in the following quo-

tation somewhat of a poa1 t1 v1st 1no11nation c 
... 

For,•• [the authors and founders of our laws] say 
that the law of nations 1s that wh1oh 1s 1n use 



amon'g ·all the nations of· rnen, which native reason 
has established_ among all human beings,_ and 
which 1s equally observed by all mankind. Suoh 
law is natural law. '+'he agreement of all nations 
:about a ·~attar mu.st be regarded as ·a. law of-
n,atura. '· 

. . ·- . 

19, 

All ot th:ts, 1n ·the eyas of Coleman :Ph1ll1paon {1878- ) 

who translatad Gentili' s work into English and wrote ai:i intro-

duction to 1 t, reduces to tha fact that 1tThe law of nations ••• 

ts that linv which all/rie.tlon s or the gra~ter part of th~m

agree upon• ttlO This,. ·tn Phil l1paon '.s , view, 1s the ess an ce of 

Gantlll' s . orientation• 

Although thera·has been sorna dispute about the matter, 

the· prepondaranoe of authority -would seem to ·grant·•to Hugo

Gt'otiua· the distinction of having bean the real founder of 

intarhational law in the modern era-.;"the Father· of Intema• 

tlonal Law".11 To support h1s views this vel"sat1le Duteh 

jurist. drew 1n pa1:1t1cular on the Spanish theologians end on 

Gentili., and also upon an array of add1t:tonal class1oal and 

eaol(')siastiaal sources. 
Gx,otiua' system ft'om t1?,e standpoint of philosophy was 

essentially the same aa that of, Vitoria and Suarat in that 

ha relied on a natural law superstructure wJ?.1ch, howeva:r, 

allowed of a pos1t1v:tst branch subord1nate·thereto. Grotius 

dr~w heavily also from the work of Gentili, espaoially for 

dooumantat1on • · On the ph1loaophioal atruature of Grotius• 

work, Lawran ca says: 

Hts Intern at ion al !,a\v hes two aouroas, the 
La.w of Mature and the consent· of all Ot' of most 
nationsJ but the latter 1s only supplementary to 

. the .fof~ar and cannot ordain anything contrary 
to tt. 
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It must ba noted · in passing . that as· far as ·competanoe, 

scope, literary br1111anc~, tolerance., erudition., or popu• 

lar1ty are concerned the precursors of Grotius mentioned 

above oanno·t be compared w1 th the famous Dutch master. This 

1 s the opin 1on of the overwhe~m.tng m.aj ort ty of scholars •13 

The Englishman, Richard Zouobe1 4 (1590-1660), though 

greatly influenced by Grot1.us., followed perhaps more olosaly 

1n the footsteps of Gent111, in that both ,relied basically 

on ·pos1 t1v1 st souroes .• 15 In view of the confusion au:t'round1rig

Gen t111 's wo:rlcs, · according to Nussbaum, Zouohe may be re• 

garded as the first real pos1 t1 vist.16 . Zoucha' s own state-

ment 1 s clear and explicit: 

Law between nations 1s the law which 1a re• 
·cognized 1n the commun1 ty of dff'ferent princes 
or peoples who hold sovereign power-•that i _s to 
say, the law which has been· acoept .. ed amon·g most 
nations by customs tn harmony: vvi th reason, _and 
that upon which single nations ta"graa with one 
another., and which 117obaervad by n_ations .at peace 
and by those at war. · - . . 

The posi ti v1st influence of Zoucha is rafleotad in the 

work of Samual Rache118 (1638•1691) who relies for the moat 

pert on custom and treaties., while.:neveI'thaless· xaaoogn1z1ng 

a natural law. He is not clear, however, as to the mutual 

ralationsh1pl9 of these. 
, , '

· This trend ·toward posi t1 vlsm was continued on into the 

~in atean'th century by Cornelius Bynkershoak20 (1673•1743 l~ 
Johann Jakob Moser21 (1701-1785)., and Georg Fr1edr1ch von 

Marten s 22 ( 1756•1821). The firat of . these thraa ral:ted on 

raason, treaties, and oustom. ·Reason, 1n Bynke:rshoal<:' s view, 
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rather than being soholast.1o or dogmatic 1n · oharacter, 

amounted to · a form of common sense which was em'6od1ed in 
·,

. treaties and usages. These last two, hov1evar, ware conceived . 

of a.a be1ng the most import.ant. faotors in 1n_ternat1_orial law 
•• ., , i •.•, I ', 

and., con·sequ'antly, the p9s1,t1v1st tendency is manifeat.·23 .. 
··,. ' ,. . ' , •. '

S1Irtilarly.,. ~,ha wo11k of lAoser rapl:'asenta ~ri attempt to ·r~ly. al•· 

most axolusive~! on· t 'raQ·tia$ and oustoms _. 24 That of Martens 

foilow{3 in the sa_me -general tradttion ai though ha recognizes ' , 
- . . .

,, natural law elements to 1Lciagraa, 25henoe leading to a ' 
.. 

Grotian or 'neo-Grotian. type ·of juristto .thought • 

. The: third _major strain of thought which 1s pertinent to 

this discussion .la the Hobbasiari .thi-ead of naturalism. IIere• -

tofora naturalism had. been _of importarioe largely in the stoic 

and olorical sense . of . an ordered scheme of things; under the 

pen of Thomas Hobpea26 ,(1588•1679) it assumed a very differ• 

ant tack.' 

Although Hobbes was ,emphatio in his support of morality, 

his whole orientation was to tha af'faot that man's first right 

_,is self preservat1on. 2,'7 and therefore, ,this right·, as existing 
· - . , . ,·. ·

. ' . . . 

-in a state · o·f n~tur0 ·v,here otvtl g~·varnmant is absent and 

where the essence of existence is a wa:r of all against all, 

is regarded as tole~ating not the slightest hint of i.nta:r-fer• 

en oa. Under oivil sooiaty this situation no longer obtains. 

In , this regard it is observed that oovenants are ineffectual 

in a state of nature., but not so under oivil government. 

This 1a baoausa in the former oasa no power e:xtsts · to compel 
•. . 4. •• :, 'I' " • •• 
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both parties to maintain their obligations, while the estab• 

11shment of a1v11 ; g~vernment prov1da's this po~er.28 It is 

interesting to note that Hobbes' reasoning with respect to 
-·

the · state· of nature is that 1:f' one party under a contract a.ri-

t1c1pates· the othar party's reoiprocat1on, end if the first 
. .

party entertains the slightest doubt -w);lethel' the latter will . 

fulfill his part of the bargain, then, ln the state of nature, 

he is quite just1f1ed tn not parform1ng 1n tha first pla.c·e. 

· ·· As to :the mutual relation~ of .· states, he considers tha1; 

these e:xist 1n a state or nature end that the· cond1tion; :_of\ 

homo hom1ni lupus obtains 1n the 1ntarnattonal sphera. · To 

this effect ha says: 

But because cities onoe instituted doput :on ·the · 
personal propr1et1es of man., that law, ·which _ 

. spaalting of tha duty of single · men--; c'all natural, · 
· being applied to whole o1 ties and nations, is 

ca~:,.~d tha right .Q.! nations. And · the _·same ele-
ments of natural · .!J!.!.·~ -right, which have hither-
to been spoken of, boing transferred to whole 
cities and nations, may be talten ~§1" the · elements 
of th~ ·1..m and r:lp-,ht of nations."' · · · 

Hobbes' view is 1n fl.lot that or -a negation of 1.nternatlonal· 

law, but his influence on such writers as Pufandorf., Spi.noza, ·-

Aust1.n, J amas Mill, and Bentham30 was . not :tn significant., and 

tharetn 11.os his import an oe for . any· survey or the theory of-

1n ternatlonal law. 

Although having relatively little to say on this ·mattel', 

Benedict Sp1noza31 (~632_•1677) followed- in gerier~l the ,. 

Hobbasian lin~ of thought, 32 .and from h1~·-1t was passed on 
. . ' 

through Georg Wilhelm ·F. ·Regel' (1770-1831) into the nineteenth 

and twentieth oentur1aa33 along channels of an ultra-nationalist 



sort that wa:J to beooma espeoially · stx,ong · 1n Germa~y, while 

oer.tatnly ~ot rastri oted entirely to that country,. This strain 
_, . ' • I • 

wi,11 be taken up and t:raced _fartha,r · at -a l _ater moment. 

The ·views o·f Hobbes ejXertt1d considerable influenoe· 1n
. . 

England· on John Austin (179,0-_1859)., James Mi 11 (1'773-1836), 

and _Jeromy Bentham (1'748~1833) resulting, ·under the influence 

of these, :1n f~r:gi of pos! ttv1sm wh:1oh tended _ t _o negate ~ntar-

n:,htlon al law es law al though 1 t retatned in these quarters a · 

moral significanca 1f noth1.ng more.34 This phase of legal· 
, -._ ',! •. • . - . t '. , ._ - • , . '• ; •

. . . 

thought has. been h1ghl3:_ influential throughout the nineteenth 
l '• 

. and twentieth centuries parttoularly 1n the English speaking 
i 

world o

·: ' Samual. Fufendorr35 (1632•1694),: who was 1nfluen oed by 

both Hobbes and Grot1us,36 1a credited with being the founder 
! '

of the_ natural la·w school of international· law. ·· His denial 

of . the_ legal valid1tY of positivist elements in international 

law follows the trad1 t ion of Hobbe.s, ·but · the law of n atura, · 

deemed· by Puferidorf' to be the only legal foroa among n at1on a, 

is not the ohaot1o Hobbas1an natu:ttal right, but rather an 
I . 

ordered ne.tural law· system akin to that of Grotius. 37 The 

following . quotation reflects Pufandorf' s v1aws and soma of 

h1a sources as well: 

There 1s · sttll ona question behind, wh1oh re-
quires our Determination. Vfuether or no there ba 
any such thing as a particular and positive Law or 
Nations, oontradistinct ·to the Law of Natura:-- -
Learned Men ara not come . to any""gooaAgraament in 
this Point o Many assert • the Law or ·Nature and of 
Nations to be the vary same th1ng-;-d1fferingiio-
otherw1. a a than in ext orn al Dah om111 at ion • Thus 
Hobbes div1das Matural ~, i!:!12, the Natural Law 



.Q!_· Mon' i . and the Natural~· of States., commonly 
called Law of U ati on a. He observes, 
the Precepts of both are the ·same: But that for 
as nm.ch .!!.§. states when they are onoa7.nst1tu.tea-; 
assume the Personal Propriet1es .2f M!m, henc:'.3 ll 
comes !£ pass, ~. speaking .2£_ Duty
of particular ~., call Law .E.f.. Nature; 

.~ term.tho~ Et. Nations, ·!!.h.fill .?!! !!J2_-
fil it !!?. whole States., Mations, People. This 
Opin.i on we, for our part, raad1 ly subscribe to: 

.Nor do we . conceive, that there is any other 
Volun·tary or Posit.iva Law of Mations, properly 

. invested with a true and legal . Force., and obliging 
as the Ordinance of a Superior Power~ . And thus Wfl .·. 
do not really differ 1n Jud0rment from thoso who 
are more inclin'd to call · that tha Lav, of Nature 
which consists in a Conformity to Ration al M atu.re .,· 
and ·that the Law of Nations, wh1.ch flows from tho 
Cons1dorat1on of Rum!=Lri Indigence., tho Rol1af Of 
which seams to bo the main end and das1-gn of 
Society. For wa, as well as they, deny that there 
is any positive Law of Nat1ons prooeedtng from e · 
Superior. And whatever ts deducible from Reflec• 
t1ons on the Indigence or· Human Natura, we refer 
immed1atoly to Natural Law: only we were un-
willing to de.fine . and explain · this ·Natural. Law 
by a Conformity to Rational Nature; because by
this means we should establish Reason for the Rule 
and 1:iaasure of itself; an·d so this way of demon• . 
atrat1n§ Nature's Laws would run round 1n a 
C1rcla. 8 

/ 

How 1nfluent1al Pufandorf may or may not have bean 1s a· 

question of soma diapute.39 However, 1t seems safe t _o say 

that his direct. 1mpaot on 1nt~rnat1onal legal thought was not 

lasting, 40 but that he dtd have notable 1nfluenoa on non• 

jur1st1o thinkers like Denys Diderot (l '713•1784) and the 

Enoyoloped1s~s a~d on the enlightenment .· 1n generai. 41 One of 

the legal thinkers of the enlightenment who followed in th1s 

tradition was Christian Wolrr42 (1676-1756), a student of 

Gottfried Wilhelm Liebnitz (1646•171&). Instead of developing 

a pure natural law ,system, Wolff evolved a four-fold arrange• 

ment built around his oonaeptton of the oivitas maxima, the 
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, ·

essence of. whtch was a ·sort of understanding· or pact-- · 

Nussbaum suBe;asts that 1 t m1zh·t ba cha!'acter1zed as "subcon-

scious"~!?. regarded as extstlng· among tho nations. The body

of reasoned rules dra.wn from ·this oi v1tas maxima ha called 
• •• : • ' > '

the . jus volunte.rium, .b\J.~ ~lthough they ware regarded · as based 

On natural law, ' at tha aama time ·th<ly war.a seen as dtst1.not 

from the jiis necessartum which meant the pure law ·.of nature. 
;, '' • •• ·· ' • • • : · · '' 1 ·· , • • 

:In addition, ha recogn 1zea· in customs and treat 1es a third 

and a fourth ·category of law. , As also in Grotius' system# :the 

]us necessar1um· held the favored place In tha h1ararohyo44 

Vlolff's ,1nfluanoa probably would not have been consider-
: ' ' ' ', . : . . ·. '

able had it not ,be~n ,'.for his illustrious pupil, Emer 'de 
. '· .. , . . : . _- . '

·. Vatta145 (l7l4 .. 1767l, whose work, The Law of Nations .2£.!a! 
Prino1plaa .Qf.. Natural W AJ2El1ed !Q. the Conduct of' the 

•Affairs .Ef,Nations and ·E.£_ Sovereigns. was to meet with great 

·favor. Although ·• most contemporary writers seem to faa1 that 

Vattel' s goocl fortune exceeded tho intr1ns1o merit of hi 's 

work, 46 he was destined to have wide 1nfluenceo47 Vattel' a 

philosophy of the law of nat1.ons was much like that of his 

teacher, Wolff, axoept that he omitted the concept of the 

oi.vi tas ·maxima. IUs system embraced , four· types of law, 
,l '

necessan law wh1oh nations are bound to observe bsoause of 

its innate and obvious justness, voluntary law., els·o based on 
,' ,_ . ' -

natural law but composed of rules_ which because of the un• 

certatnesa of the dtotates of natural iaw eaoh state would 

.determine for itself', treat;t law, and customary 1!!!!• Th.a 

n ecassary or natural law v1as oons1dered as situate at the top 
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· of the hierarohy.48 

By th1s tortuous route, then, 'the naturalist strain 

entered the gene·ral stream of nineteenth century philosophy 

of internaM.onal law. 

From the foregoing sketch 1t may ba seen that the late 

eighteenth and early nineteenth century philosophy of inter• 

national law included throe major points of view called, still, , _ _ 

by the names positivist, neturali'at~ and Grotian•, ·but each 

representing a somewhat different outlook from that of its 

te:rminolog1oal predecessor. ;These were: a G:rot1an view ?'epre-

sented by Vattal and by Martens which had,, not only aa'.!'1.Y 

Grotian., but .also posi t _1v1at, and naturalist aritaoadarits; an .. , 

English poa1t1v1st view stemming from Hobbes and best seen 

1n tha works of Bentham and Aust~n who dented the legal va-

lidity of international law; and a Garman naturalist ;oonoep• 

tion stammtng also .from Hobbes but via Spinoza and Hagel.~ 

1?• . .!!U1 20th Centuries 

Although tba basio thought of lntarnatlonal law through• , 
.

out the nineteenth and twentieth centuries 1s generally ohar-

aoter1zed as arnphas1zing pos.it1 v1sm., there was at least one 

important and highly influential naturalist thread whioh de• 

serves oon siderabla attent1011, !•.!•, ·the view spoken of by

some writers as the school of force., In addition, the so-

called nationality school. or Italian sohool., of 1nternst1onal 

law may be treated hare under the same general head, 1•~•~ as 

a form of naturalism. 
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In the n:tnete~nth century the 1nfluanoe of Hegel and con• 

sequently the conoept1ons o:f.' Hobbes and Spinoza wero felt 

throughout the world, but aspeolally in Garmany. The German 

ent1•_semtt1o h1 .. stor1err, .. He1nra:toh von Traitschke49 -(1834-189.6), 
; . : l '

emphasized that the nature or the state and of 1nternet1onal 

relat1ons 1.s such that b1.nd1ng 1nternattonal law 1a an 1m•

posslb111ty. H1a statement including a glorif1oation of wa:r 

1s a ole.as1o wh,.oh perhaps batter than any other- sets 1n re-

lief thta Germanic oonoept. 

We have desor1bed the state as an independent 
force. .. '11h1s pregnant ,i theorr of tndependan ce 1m• 
pl1ea firstly so absolute a moral supremaoy that 

· tha . State 'cannot .legitimately tolerate any power 
abova 1 ts own, and ; seoondly a temporal freedom 

.- entalling a var1ety:':of materiel raaouroas ade-
quate to 1 ts protection against , hostile 1nfluenoes. 
IJegal aovereJgnty, the State's complete independ-
enoe of any other , earthly power, ta · so .rooted in · 
lta natura that i _t may ba said to be its very 
standard and ar1ter1on •••• 

Human com..nn.trd.ties do· exist wh!ch in their own 
fashion pursue aims no leas lofty than those of the 
-State; but whiohmust ·be legally subjeot to it 1-n 
the1r 0\\111 outward relations with the world. It . ia 
obvious . that oontrad'tot~o11s must ·al'ise, and that 
two suoh ,author1t1as, morally but not _legally equal, 
1nust ·sometimes colllde with aaoh other. Nor is 1t 

· to be wished that the ·conflicts between Church and ; · 
State should wholly oease, for .1f they did one 

''. party or the other would be soulless:· and dead,' lUca 
the Russian Oh'lll'oh fox- example. Sovereignty. how• 
ever, , wh1oh is· tha paoul1$r ' attr1buta o.f tha 'Stata1 is of 'neoess1tY suptteme, and 1t ts· a r1d1.oulous 
in oon ai stan oy to . spealt of a superior . and inf ari or . · 

. authority within 1t~ The truth remains that the 
essence of the State consists \n its incompatibility 

. with any power 'over it • . How proudly and truly · 
statesmanlike ia Gustavus Adolphus t e:xolamation, 
"I recognize no power over ma but God and the 
oonqueror• s sword. n Th1a ia so unconditionally· 
true that wa see at on oe that 1 t cannot be the destiny 

.of mankind to fol'm a s1.ngle Sta.ta, but that the , ) . 
ideal towards whtoh we str1 ve is a harmonious comity 
of nations, who,. concluding treaties of their o,ivn 



free w111, admit restl'1ot1ons upon the1?' •sover-
eignty w1 thout abrogating 1t • 

For the notion of sovereignty must not be 
ri.gid, but flex1 bla and ralati ve, like all 
po liti oel con oepti on s. Every St ate, 1n treaty 
mak1ng, will 11m1t 1ts power in certain d1reo• 
tions for its own sake. States which conolude 
treaties with each other thereby cu:rta:ll their 
absolute author!. ty to some extent. But the rule 
still stands, for every treaty 1s a voluntary 
ourb upon the power of each., and all interns;. 
t1onal agreements are prefaced by th:a clause 
ctRabua s1o· atantibus." No State oarf pledge its 
future to another. ! t knows no arB~ter, and 
draws up all 1ts treatiaa w1 th th1s ··1mp11ed re--
aarvat1on. This 1a supported by the ax1om that 
so long as. international law ax1ats all treaties 
lose tha1:r foroe at the very moment when wal" 1s 
declared between the contracting partta·s J more• 
over., every sov:ereten .state has the undoubted" 
:tt1ght, to deolare wa7J at 1 ts· pleasure,· ·-and 1s oon~ 
sequently entitled to repudiate its treaties .. 
Upon this constantly recurring alteration of , 
treat1as the progress of history depends; every 
State must take oara that its treaties do not 
survive their. effecttve value~. lest another• 
Power, should denounce. them ·by, a daolaration of/·· 
war; ,for ant1quated treaties ,must neoassar1ly · 
be denounoed · and' replaced by others more con• 

· -son ant w1 th oiroumatanoes: , · . . , 
.'It is clear, that the .intern at1onal agl"eementa 

whioh,ltmit the power ot a State are ,not absolute, 
but voluntax-y sel~~restr1ot1ons. Hence, 1t fol- , 
_lows that the establishment of a permanent inter• 
n··at1ona1· Arb1tratlon Court .1s .. 1noompatlble w1 th .. ··. 
tha nature of the .State; .which oould' at all events 
only aocept the daola1on of such a t:r1bur(al .in 
oases of.· second• or· t'.hl.rd-rattl 1-mportan oeo . When 
a natton I a ex1stanoa is at stake there ,-s no>out• 
side <Power .. ,,wb.ose impartiality. can. be trusted. 
Were we ·to. commit the folly of 'treating the '. 
Alsaoe•Lorraine problem as an \open quest1on,,,by, 
submitting it to .arb1trat1on,·.who would seriously, 
believe that·• the awa.rd could be impart 1al ?_ It ls, 
·moreovel", a point or· honour for a State to solve 
suohid1fficult1es· for itself. Intemattonal 
treaties may•. indeed become more frequent, but· a 
finally deo~aive tribunal of the nattona 1s an im•· 
possibility • ., The appeal to arms v1ill be valid 

. until the end of: hsBtory, and therein 11os the. 
saorednaas of war. 

28. 

In virtually the same vein a number of German jur:tst1o 
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thinker.a subso_rtbed to the s'o•oalled pr1no1ple of "auto• 

lim1tat1on" 51 wh1oh seerns to be little more than a wetered 

version of the above from Tre1tsohke with an added touoh of 

magnanim1ty.o Thasa writers, among whom Georg Jell1nak52 

(1851•1911) and Rudolf von Iher1ng 53 )(1818-1892) stand out 

prominently, viewed all international law as being baaed on 

treaties (actual treaties or as tao1tly implied in customs) 

and hence on the ooriaent of states•-,.a consent which oould be 

legally t'avokad but which would· normally be allov,ad to stand. 54 

An a\Ten more emphatic statement of ·th1s v1aw was that made by

Erich Kaufnmnn55 (1880• ) in wh!.oh on the basis of the 

olausula rebus sio atant:tbus 56 ha negates tnternattonal law 

an tfrely 57 

In the modern perfod tha Mational Soolaliata in Germany 

attempted to make use of. international law .in pursuit of cer-
tain of thei:r aims. Their's waa a naturalist to approach 

whtoh sought to justify, often :tn racist terms-, a da:tense of 

the fundamental right of the state to independence,, self pre-

servation,. self development, liv1n g space, etc~ 1 1n othe'.r 

words to justify an all ambra·cing state sovereignty·. Ra-

. garding ethnio oonside:rationa it sought to justify racism 1n

terms of· tha right of .the nordios' to rule. 5~ 

Through these ohann ela., then, the Germanic thread of 

B:obbesian neturalis111 has coma down to the present· time. 

Another appr?aob to international law which may seam, 

super:f'1clally at least, to be related to the Germanlo theory 

/ J
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of state sovereignty 1s the so•oalled Iteltan conception of; 

international law.99- Th!a view sp:rang .. from tha 1mpell!.ng de• 

sire of the Italians for national untty. It appaaz-s aa the 

legal comiterpart of Giuaepp1 ,Mazztn·t' a (1805•1872) just1f1• 

oat1on of tha nation-state as the madi.um through wh1.ch the 

individual oan make his ·contribution to. humanity at large.60 

This legal oonoeptlon was first set forth by Pasquale 

stan 1slao Man oin 1 61 ( 181 '7-1888)., who, · 1n 1850 at the Un 1 ve:rs1 ty
. . 

of Turin delivered an inaugural lecture ent1 tied "N attona11 ty

as the Basis of the Law of Nations"• Manatni amphasl~~~- the 

rtght of each nati.onaltty to 0l'gan1ze. as ·· an, indapen.dent atate.58 

Apparently the ohtef' 1mprint of this point of v1aw--has been 

in tha ~ealm of private 1nternat1.onal law in whi.oh various 

states have enacted legislation designed to direct their .courts# 

·when deal1ng with foreigners 1n respect to suoh matters . a~ d1• 

-vorce, marr1.age, and1nhar1~anca, to apply the ,law ·- of the 

l'l t1gants• nationa~i ty an,d not the law .of that?' domiotla.63 

The Italian conoeption of international law has never. 

developed notibns of. state· or raoe. gloz-1f1cat1o~; rather:· 1t 

has reflected· a vfaw akin to tha.t of the Wilsonlan concept 

of salf•;det~rmin;tf~n •64 . 
.

In this rapid survey might be 1n'sarted a word :regarding 

· the . Soviet oo.n'oeptfon of:.the law of nations.6~ -Un.dexa the . 

Soviet government, intern at ion al law has undergone several 

changes in ,vh1ch.··\?~1:11c~.s authora,.who fo:r a, time seemed to -

express •true dootr,1ne" were forced at·· a '1ater date · to .' recant 

and confass error. Soviet. praotfoe has been highly 
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opportun1st1o. The Russians themselvas·profass to have used 

the !..dea. of a transtM.on internat1.onal leiW simply aa an ex-

pedient to help regulate 1ntemat1onal relations through the 

·•transition pe:r:1.od • or sov1at-Western adjustment. 66 Acoordins 

to Nussbaum, 

Recent ,Sovtet w!iite1-as agreo that internattonal law 
oona1ats of two heterogeneous parts:;, one of 
boUI'geo1s and the othar of Soviet origin, the 
fo·rma:r, co1nposed of the more l1baral 8',les not 
tnaompa.t1ble v11th Soviet pr1nctples. 

Yavgany Alexandrov1toh Korov1n (1892• ) , one of the 

leadtng eon temporary Russ tan writers and authort ties on 1nter-

law, 1a quoted by Chakste as follows, 

Like any other law, international ·1aw ·reflects 
the will of the ru11ng classes. The reality or 
1nterna.ttonal law, ho,ivever., is not prealuded by the 
fact that for the time be1ng there are on the 1nte.:r• 
.national ate.go bou!'geo1a states as well as feudal 
and aoo1alist ones. ·· Eaoh of ~hem, . carrying out 1 ts 
own line and directed by its own motives, might be 
interested in aupport1ng and preserving a oal'ta1n 
amount .of generally6btnd1ng legal norms in inter•· 
national relations. 8 · 

There seems to be much evidence to support the view that 

Soviet international law 1s, at best, a highly ephemeral 

phefrom.en on • 69

Another relattvely reoent movement 1n the realm of legal 

philosophy !a the so-called American, sohool of international 

la1!J. It 1s ment1oned at this point, however, only to acknowl-

edge its existence among other pertioulsr1st points of v1ew_ 

a1noe a survey of ita principal features will oompr1se a some• 

what extensive study later 1n this wo~k. 70 

,As was observed earlier, the· dominant ethos th?'oughout 

/ 
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the nineteenth and early' twant1eth centuries., as far· as inter-

national law is' oonoerned, was th~t or pos1t1v1sm. Th1.s does 

not mean that the con oepts of equl ty, nati.;ral ~aason, and 

ethical moralistic naturaliam·were not part_ o:f this tht-aad• · 

but ·they tended, on the whole., to play subsidiary rolas. 

The y1ewpolnt of the Anal1tioal j ur1sts 111 general was 

that, while denylng 1nte!'nat1onal law as law,. they raoogn1zed 

1t as' poa1t1va morality.71 Soma' of· tha>wr1.tars of th1s tra• 

di tion, however# viewed' the matter somewhat di.fferently. 

Jamee Mill (1773-1836), for example.,. took the: pos1t1on that 

international law was 1n faot true law, as_ ttestlng on the 

sanction of world publto op1n ion •72 Whether law "ptroperly 

so-called" or' maraly pos1t1va mor'al1ty, 1ntemational latt 1n 

their eyes ~as _in any oasa a positive phenomenon 1n the sense 

of gtv1ng olet\r evidence of itself in .the· tangible moraa of 

the community. 

Also· the jur1 sta of the· h:1stor1 oal school were strong 

positi~ists. This school., represented no,tably by Fr1edr1.oh 

Kerl von Sav1gny73 (1779•1861) · and Sir Henry James Sumner 
,\ 

Maine 74 (1822•1888), emphasized the place of custom 1.n law. 

It was maintained by these thinkers that it a rule ware rec~ 

ognlzed and observed,· this made 1t law., and that the enacted. 

lavi which Austtn had einphas1zed had· appeared· on the legal·· . 

ho:r1zon in 1:elatively recent time. togfoally, therefore, 

historicism viewed international law as· true law. 

The great bulk of the thinkers v,ho were con oarn ed with 



tl;le subj eot of 1nternat1onal law throughout this period can-

not, howairar, as a general rule be olass1f1ad either as 

analytical or h1stol"ioa1 jurists par.!!], but rather, either 

as Grotiana or as positivists 1n the sense' in ·which Mosier le 

:o.allad a posi t1v1st 1ri that the · latter considered international 

law to· be based almost exolus1valy on treaties end customs. 

··. Another di.attn ot1on whioh needs to be kept in mind '!'egarding 

·the wrtters of ··thls period 1a ·'that they were sometimes· split 
.. . . . . . 

along Anglo•Amor1oan versus Continental lines,· each following 

the penchant of :tta own juristic t?'ad1 t1on.· of domeatio law. 75 

Alth~ugh the~.~ Viera numerous ·,wr1 ters who with soma degree of 

, su,.ooess bridged this. gap~ among ·whom Henry -Wheaton 76_, (1785• 
' . ' . 

1848 l and .later Lassa Fran cea Lawrenoe 0ppenhe1m77 (1858•1919) 

wore parha_ps phe best examples., the divargen oe of method be• 

tween these groups has led them to lJa referred to as -the 

. Anglo•Amar1'aan,. and ,Continental, schools with stress - reapec-

t1.v~;-y upon cases and praoedanta and on the other hand abstract 

..t];teo:r 1es • 78.

1 ·/.Soma of . the .outatand1ng publ1o1sts of the pe!'1od wares 

Jo~1ni:i Ludwig Kl~ber7~ (1762.,;1837) who emphasized positive 

law'.. but ·thought· to fill its gaps with re'8ort to natural law;80 

•At1g11st .Wilhelm Heff_ta.r 81 (l 796•1880) who rel 1ad entirel:r on
l ' , , -1' , \ .. 

. . cu st.oms a~d· tr:eatfes·~.S$ and . Hein r1 ch Tr1ap.e1'~3: ·( 1868•1946) 

•who •emphasized agreements ' between state~.84 iAmong the Br1thh1 

Sir Robert Joseph Phillimore . (1810-1885), . though >raoogn1z1ng 

.. natural law elements emphasized oustom and treaty le:w;85 

· vVilliam Edward Hall ( 1835•1894}· emphasized posl t 1 v1sm 
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t~roughout;86 L. Oppenheim:, Thomas Joseph Lawrence87 (1849• 

192_0} and, _amorig _the __ Amor1C?an_s, Henry Wheaton., James .Kent88 . 

(1763-1847) an~ tha successors of these followed nnich the same

-11na of thought., ·l•.!.•, .the bas1o theme was pos1t1v1ati_o _but 

with some aoknowledgm.ent at t1mea of naturaH.stio elem.ants.89 

The movement toward pos1 t1v1sm d1d not, by any means, 

wipe out in its enti~ety t~a natural law tradition. In France 

particularly., but alsawhel."e as well., some publicists have per• 

sistad 1n var1at1.ona o:r thts view. Such writers as Paul Louis 

Em est Pradter•Fodera9 0 (1827•1904), Pasqua.le F1ore91 ( 1837• 

1914), and later Louts Erasma Le Ftir92 { 1870•1943), ~mphas1zad 

abstract prino1ples •93 In very recent years the · writings of 

Harsh Lautarpacht94 _ (l89'7-

th1s tradition • 

) hava stressed elements of 

. There ware, during this ~ariod, a f'ew atte_mpta on - the 

part of individual jurists to write codes of international law. 

Among the ·mo~t notabla ·are those of ·Johann Kaspa:r .Bluntsah1195 · 

(1808-1881), David Dudly F1eld96 (1805•1894), Pasquale F1ore,97 

and Leone Levi 98 (1821•1888) • 

The praot1oes of states were emphasized by such wot-ks 
, ·, ·, .. ' . :· ·- _ ' •, .

as Francis _Wharton's 99 (1820-1889 .) Digest£! !a.! International 

Law of the United States, and, 1n Latin . .America,. Rafael 

Fem ando S~1j as' (1822-1901 supposed) somewhat a1milar 

, compendium.100. 

In general these nineteenth oentul'y movements . have 

carrted on 1nto the tw~ntieth century; wherein notable· examples 

of eaoh might be c1ted. Such oompand1a or state praotioes 
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as John Be,asett, Moore's ·lOl (1860-1947) ! Digest· o:r 

Intsrnattonal _Law, and Green Haywood Hackworth• s102 (1883• 

) Dige·st !?!,. International Law, also texts and treatises 

-such as those by Charles Ghequiere Fenwi ckl03 {188~ ) • 

Oeo:rgs Grafton Vi1lson 104 (1863• · ), &1'1d Charles Chaney 

Hyde105 (1873• .) 1n tha Unlted States, and 1n England 

those of 'James Laal1e ~r1erly106 (1881• ) together with 

ravfs1ons of\ 0ppanhe1m107 and Hal1, 108 these followed the 

posi.ti v1st tradttton • Also numerous attemp·ts at oodif1oation 

wera. made, and soma of these, suoh as the Bustamente Code, 

were enaotad into law, In this last mentioned oatogo:ry one 

m.1ght c1ta tha numerous multilateral conventions such as 

tho,se resulting .from the Hague oonfarances· of 1899109 and 

1907110 and, again., the Civtl Av1at1on Oonven t1on .. of 1945,111 

to mention only: a fe\v. 

Perhaps the best way to oharaotarize the now current 

ooncept!on of the or1g1.n and sources of 1nternational law 1s 

to turn tcf the Statute of the World Court whfch appaa~a to 

refleet a most happy. urH.o~ or divergent concepts. Thia amal• 

gamation might 'be said to oonstftute the ·now predominant view 

of. 1ntarnat1.onal law., whtoh, for want of a better term one · 

might call twentieth _.oentu:ry poslt1v1st1o Grotianism. It de-

notes a. r·elianae on treaties and customs without ·en•tiraly 

excluding the concepts of equity, reason, common sense, gen• 

eral p:r1n oipl es· of jttati ce or vvhatevel' other gu1. se the con capt 

of natural law as a moderator of law might take. 

Article 38 of the ~tatute of .the International Court of 
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Justice exempl1f1es this gene:r,al agreement 1n the following 

terms:' 

1. The Court, whoa a funht1on 1 s to deo1da in 
accordenoe 'With 1nternat1ona1· law··such d1aputas as ,
are submitted to .1t, shall- apply 1 · 

·. a. 1ntarnsttonal conventions, whether general 
or particular 6 eatabl1 shing rules expressly .reo• . 
ognizad ·.by the -oontest1ng states J . , . · 

b. international custom.,· ,·a·s evidence of a 
general practice aooapted -aa lawJ . 

·c; tho general pl'inoiplaa of law reoognizod 
by- o1v111zed nat!.ons; · · . . , · 

· d. subject to the provisions of .. Artlole 59, · 
j udiotal d eo1 si on s end the teach1n gs<:or the _most 
highly qualified . publicists .of the various n··at1ons, . · 
as ~tibsidte.ry means fo!' the de~ermina~ton· of rule_s 
of law. . , . · ·· ,.· . . · .. ·· . · : 

. ·, · :2. , · Thi~ ;,:.P.:fqv1s1on shall not pr'ajudioe the 
powa~:···o:r ~h,~•;:·,:~ou];'~ to decide a case !?!, ·: aaguo .2.t .2.Q!U!, 
if the· pa·rtf es agree thereto .~t2. . . , 

• ' ,- . "i . ' . 

' .
. Alt1:1ough ·tha .. ;. d1laJmna established by ·the !.no~mpat,ible 

ooextsta~noe of n's.t{onar ~overe1gnty and 1nternat1ortal law 
... -. -._ ; •··-·,. 

had ··earlier been ·part~aiii ·res·olved by·· .such r1g1dly ·1ogical 
' '

e.xpeci1en ts· as . Austin 1an1s~ ~d the dootr1n e · of auto•l1m1• · 
. -· . ,•,

tat1on, the fu~dam.ental fact -rsmained··that international law . 

was.: a foxaoa. wh1oh '· oould not ba w~1tten _. off as en.tltely. sub• 
•.'' 

ordinate .to state whi~, . while at the , Sam.~ time 'the oon.Qapt' 

of ~ational'· sovora1grtty could not be easily sidestepped. 

In answer to this· state· of affairs t,,o g~nrettal theorett:. 

oal .;_.approaohes developed. Most writers took · a more or less 

tr~ti1t1o~al view atrd beaatrta': kih,wn as "dual1s:ts·", while another 
. ... .

group assumed what· oame -to ·be · known as the "monist" v1ew.1 l.3· 
The dualiats. amorig wh0M,Jia1nr1o~· T.riap~1lI4':"~n;d_ .. Ifto~'fa1~ 
Anzilott1115 (1869• "-) have be.en .the o·utstanding oon.t1nental 

exponents, .held to the parsusston that international law and 
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mun1o1pal law are basically of different kind, funot1on1ng 

upon .separate premises, and that aaoh ts the ·result of agree-

ment w1th1n 1t~ own ap~ere., the ro1rmer from 1nter•statal ao-
• I • • 

;, oorqs, and the latter from ,agr$emant with1n a. gt van state. 

Aocordlng to thts view, 1nternat1onal law would ha.va to be 

enacted o~ otherwise absorbed into munio~pal law bafore it 
oould be enforced as .such, and v1oe v.ersa.116 Aooording to 

Anzt.lott1, treaty law \Vas based on .·the norm paota aunt 

servanda117 which was not subjeot t~ legal analysis, wbJ.le 

dom~stio law 1s htndtng •·• •• by virtue of the rule v,htch im-

poses obedience to the commendments of the leg'.lsls.tura ••• ?118 

In. England and the Un1 tad States numerous wrt ters have 

es~med ·v~i,y, mu,Clh tht~ ,same p~int . ~f vtew under whet ~has 

normally .bean called the doot:rin e of' "in corpo:rat ion". w. w. 
W1 l 1ougb.by ( 18_6'7•1945) .• t aka~ : this pos1 t1cm when · he observes 

.that tr national oout'ts enforce a _i1ule of 1nterne.tional law, 
tt :f s 6nfo:roed aa ,~1c:tp8l law.11~ Ja~es w. Ga:rner (1871• 

' . ' 

1938)• although .ha grudgingly concedes the point, observes 
• - . . ., . ' ., _ 

that "The thoory of I aoceptanoe and adoption t, tt must be 

admitted, is probably 1n accord w1 th the praot1 ca or states. ttl2 0 

Internat;ona1 law, he ·would say. 1s still inter-national and 

not ·supra~nat~on~l, for., 
••• the aupramaoy or international law does not e:x .. 
1st 1n the senae that national -courts may disregard 
the law of their _ o,ivn state when 1n tha1r opin 1on 
1 t 1s repugnant

1
to the p~eacriptions of 1ntar• 

n at tonal law.12 · 

This, he hastens to add,. does riot g1 ve a state the right to 

enact leg!slatton oontra:ryt,, .. to 1ntornat1onal law, but me~ely 
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point~ up tho obl1gati.on or the nation.al courts to enfo?.toe 

domestic law internally regardless or the dictates of 1nter• · 

national law-122 Besides these there are ·a great ·many oth~rs 
. ' ' ' , ' '

of the aame- persuaston among whom are Jame's L. Br1erly123 'tn 

Engl.an~, 'and Ed,11n :. D. D1ckans~n1_24 '_{188'7• . ), Q,u1ncy Wright125 ,. 

( 18.90-, 

Thia dootr1ne, thoroughly 'eml:ledded ·in •-.the Anglo•Amar1oan 
. , . . . .

. _ legal trad1t .1on, . can _be· seen 1n ·:tts fullest · extant in the 
,,

: English ~~,se . of Mortensen v~ Peters127 1n _-wh1cb a N.orwag1an 

t¥es oony1·c~ad_ 1n the Scottie~ H1gh_ Court of Justto1ary of 

f1.s]:11ng 1n an area wh1ch., wp.11~ ou:t _stde tha ~p.raa mtle , 11m1t,
'

had _ been prosor1 bed bY act_-or p·arl iamen t • The _court tna.de the-

fo ll~win g oles?' cut _ statemen~-: 

In th1 s court irJe have nothing to 
1

do -VJtth\ the quea• 
't1.on .·of whethel' the Legislature · bas or has\ not 
done-,,what f~re1grr powers may oons1der, a ·µsurption in a \question w1 th them, Ne1 the:r are we a tr1•
bun al e1 ttt,;is. \to de~ide _wheth~r an. act · of the 
legislature . ,ts;i-ultra vires as : 1n oont:raavention 1. of 

. generally aokn·owledged pr1n alples or tntet'Xl at ion al 
law • •. For us an Act of Parl1 amen t. duly p~_ssed by -
Lords and Commons and assented to . by . t:ttEJ,_#,K1ng.

-' 1s . supreme1· 2s.nd we ere bound to gt-ve effect to 
1ts terms. 6 · - · ·. .. ...... ,. '. •· . . '

. · ; '•

with the oour~ .deo1s1on. The obllgatton _st;11 , stah~a·as be-<-

tween states 1.~respeot1ve of what_ may obt~1n. 1_ntern$lly. Jn

the oase mentioned above the exeou~tvt:t re:tt.1tted · ~he :fine in 

conformity- with _Engl~d's ob11gat1ons under_ 1ntemational 

law.129 

'rh1s general v,:t.awpoint., -whether ta.rm~d the dualist-: oon-- · 

caption of law or the dootr1ne :.of in(?Orporation., ts . 1-n . practice 
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that whioh st·ates· have te.nded. to act uponi and·1t ·ts related 

closely to the notion ·of national sovereignty vvith all the 

unfortunate ram1f{cat1ons of' ·that conception. rt. is not odd,· 

then, that .dissat1sfaotion wfth tha international .. status guo, 
including ·the dual1st•1noorporationlst thesls, came to be 

asserted by .,1ntarnat1ona.l law. wrl~ers as wall as by many who 

were interested 1n ,.nternetional relat!.ons from a. non•jurid1•

cal point of. view • 

. The. most important malcontents · among legal thinkers are 

those who, while. representative of several d1ffer1ng view• 

po1nts, are all known as monists w;th regard to their oons1d• 

era.tlon of all jur1d1cal law as const1tut1ng a sort or uni-

versal web rather than under the two sepa:rate oategortes of 

1nt,ematfonal la,1 and do:mest1o law. It will pavhaps suffice 

to mention,, amo~1g these, the thx,ee best known v1ews130 to-

gether with oerta1n oonoapts wh!oh are perhaps less wall• 

known but wh1oh seam to this write~ to be s1gnif1oant. 

The Dutoh, legal thinker, Hugo Krabbe (1859•1936) eon• 

oa1.vecL of law as so;ve~aign even over at ates. The .. rules .. of 

l~w, in his vlew,, whether domestic or 1ntel'nat1onal repre-. . ,· , 

s·ent a consensus of -what ls just in a sense that may be re-

garded as reo.o.gn1zable by the innate. psyoh~logical faculty 

of :man .~31 :A,coord1ngly, the "paat,o conception or both inter-

national and domest1o law would be essentially the same, 

hen oe the "mon 1st u cieaign at ion.. Krabbe con s1dera that, 1n

the .relationship between the two, the norms· of 1ntemat1onal 
' . ' '

law take pr1or1ty as having th~''.:\,.ider soope.132 
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) 1 a the founder of the "pure . · 

theory of law" ·or the' "Vienna ·school n. ' Hi a system, 1n · some 

respect·e 11ka Austin' a·, but more all
1

•amorac1ng,134 1s based 

on the fundamental postulate tl':i.at international legal custom 

is bind.i_ng135 es such, he1:1ce the binding nature of the norm 

I>'acta' ~: sarvanda.; Below this,· _in the hierarchy of norms, 

1s intern.~}~lpnal law proper which, in h1s view, gives validity 
l :, ': ·'.-\ ; • :..

to- national _ oonatitutiona that 1n turn validate national laws. 

and ao on dovm the line.136 In es much as the system of legal 

·norms embraces all levels of law, this., like Krabbe' s oon• 

caption, is usually called "mon1st". 

-The French wrl ter, Leon Dugui (1859-1929) represents a 

h1.ghly influential line of thou!311t which con_s1ders law as 

emanating from a sentiment of. social aolidari ty vih1oh deter• 

mines the :./r.ules of law and causes them , to be anforoed.137 
' . ..-·:"..:)~-~~ :. '

Of this v~ew Bonnard says: 

These rules. beginning as mere so ct.al .. rules,. de-
velop into rules . of law when "the man of 1ndlv1dual 
consclousness" oons:tders .1 t necessary to_ assure< their 
observan oe . by a socially. organized sanot1on. The 
primary r act 1n the realm of law therefor~ · is not . 
subj aoti va right but -the objeotl ve rule of law 
springing from soci.al relationships. This oon-
cept1on led Dllgu1t to reject the German theory of 

,· law as a creat~.on .of the state,. a sov~re1gnty sub;.
ject only to its own · llmitatio.ns. He insisted ·that
exparlence shows law to be ante:r:tor . and external 
to the state. which because of its nature may it-

. self be limited , by law.138 , . , . · . ·: . . 

Tb.is sociological con caption · of . law has won qui ta a 

following throughout the weatem world.139 Its influence 1n

Latin America has been notable, as will be observed ; in oon• 

siderabla detail at a later point in this study~ . · 
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. ~n . ad41t1on to '\;he three ~ell--~own . points - of y1ew out• 

11ned above, a degree of oompletaness would seam to require 

mention also of the French wr1tar., Louis Le Fu:r,140 _vfu.o atm1-

.larly took a . monist position, but who, in so doing, followed 

· th·e· ·n·atur·a1·1st· ida·a to tha extent of observing that inter• 

n ·at1onal. law was marely ·ia man tfestation of ~atural law.141 

Diverging in an interesting way from all viewpoints 

mentioned thus far is that of ' th~ Greek ipublioist., Jean 

.Sp1iripoulos (1896• ) , who observes that conflicting doc• 

trlnes of inteme.ttonal. la.w ara equally sound 1n that ·tha ex-

parlmen·ter 1s j ustlfied 1n choosing bis own hypothesis and in 

· de1im1t1ng his fteld · as he may see flt •142 The only really 

:found way to determine the matter. he ·says, is to consult the 

ndominant oplnton",143 meaning ~bat ·the essence of 1nter-

nattonal le.YJ 1s to be sought fn human attitudes regarding ·it 

rather than ' :tn -tha 1nt'tlns1o merit of an 1 , doctriri'e'. ' 01' _system 

12er '·.!!.•

. One of -the most 1n terestln g of reoen;t theoreti o al and 

practioai 9evelopm~rit~ J.n 1n-ternat1on~l law' 1s . the tendency 
- • j , • ( ' , • ·· . • • 

of :the .. past halt. century to ·view the 1~div1dual as . being 1n 
:· :• 

some measure a subj eot.·i or the law ot nations. Duri!)g most of 
,. ' •·. . - : , ' • 1 l ·-'. ; 

the_ ~o~ern period lt has been oommonplaoe to assume that o~ly 

states and, aspeotally as seen by Oathqlio writers, also the 

Vet1oan, were entt tled to such reoogn1 t1on • Con saguently 

the newer tendency referred to did not appear to any appre-

ciable degree 1n the theory of lnternat1onal law of the early 
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part of modem times. The ohronologioal plan of developmei1t 

followed he:re accounts for the shaenoe of aarlie:r ment1on•,of 

th1s matter. It ls, however, , ona
1
of the ·most important ad•· 

vancaa to have been made 1n tha· theory of 1nternat1onal law 

1n modern times; and the present study w1ll · be concerned to 

inquire as to the -~tent · of 1ts appearance a'nong Latin~ 

Amari can wr1 ters • . ·~ 

It 1s of. the highest s1gnif1cfm,oe that many reoent · · 

thinkers .in this ,field have al'rived at the view that the 1n-

div1dual i's entitled to be regarded as ·s subject of inter• 

-national law •. Krabbe and Dugu1t were especially emp~st1o 1l':l 

·this _ respeot, .holding that the individual pe:r-son 1a·, ln ract, 
,-

. . . .

the only; _ subj act of tha law of natirins·.144 Many dual 1st . 

wr1 tars, .!•J!•, Fenwick, have not bean slow to :s:eeoognize that 

the individual enJois degree of international paraonallty.145 

but the strongest emphasis 1n th:ts · d1reotion has o·ome, on the 

whole, from the monists. · 

Recent works of Philip Jessup (1897• ) and or Hersh 

Lauterpaoht (1897• ..') have . lent further . weight to th1s !.m•

portant development .• · Jessup emphasizes that international. 

law lTD.lSt be reorgan1zed to apply to 1nd1 v1duals di reotly. , 

and., 1n add1 t1on, that solidar1 ty nru.st be ao~1eved to the ex• 

. tent that breaches .of the law are· oons1de:red es affronte·r1ea 

to all_ nations.14~ Lauterpacht, 1n a somewhat-,s1m1la?' vein• · 
• I 

1, ,, . ' ' 

has ,been oonoerned 1n recent years with ··the. lnt·e!'nat1onal 
: ' ,_. ' : ." ·~ .. r ,. :; .: ·· ·i.1-· .. ~- ~: ··,• ,j:...: + , . - -· .

rights ._or man, enci seems -~o, see th~ -1nternat1onal personality 

and the more or less natural rights of man progressively · 
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coming into their ovrn on the 1nternat1onaf'.:soana by means of 

ohenging usages and under the auepices ;:of' the Un1 tad Nations 

Organ1zatton _and .of: tha Counoil of Europe.147 · . 
. _.. .-,.,;,.-;.. -·••"'·. .. . ,• . . ' ·if'-<;·'

The ultimate slgntf!canQe o:r.<this deveiopment' 1.a that·. 

along .iv1th baoomtng a subject _or international law, 'tha in•_ 

d.iv1dual ts placed 1n a closer ralat1onsh1p with a pol1t:t.cal 

author1 ty thoo:rat1cally above ·the h~retorore om 1poten t 

state. In the long' run the· probabilities are that the 1n<;l1.•

v1dual will be oonstdered as responsible 11.1 oonatderable : 
' ' 

measure to 1ntetnat1ofral authority,. and tho state will lose 
. ,, ' . .

a degree of its Hobbeslan•Hegelian ·characteriat1os .• 

It must! be emphasized that, al though th1 s:,:last, statement 

is, manifestly, speculation regarding the possible develop-_ 

m_ent or: a relatively new theory or 1ntemattonal ·1aw, 1t 1s 

_not, however, w1t);lout its documentation. Perhaps the most. 

important· off1o1.al· development 1n this direction in raoeht 

years has been tha war or1mas tr1ala., eapeo1ally the 

!-luremburg T:rtals 1n. wh.ioh 1nd1 viduals wel?e held directly 

liable for -the aots of a hation •1 48 There· are# however~ 

other ev1denoes., not the least of VJhioh has been tha adoption 

by the Un 1 ted Nations or the Uni varsal Daolaration of Human 

Rtghts149 which, though as yet of less 1:egal than moral s1g• 

n 1f1oan ce, nevertheless partakes to a degree of both of these 

elements and eonat1tutes what may well be another step 1n the 

establ1shment of the international pex-sonal1tY of the 

1nd1vi.dual•

•.:, 

It should be apparent from the foregoing sketch or the 
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theory or 1nterriat1onal law that this :thought· has · in · l"ealtty 

bean part of the history of political thought 1n general. · ·· · 

As such it is clear, too, that this aspect, of legal philosophy 

has been strongly lnfluen·oed by the . fa.eta of 1nternat1.onal .. 

11.fa. It 1a to be expected that Lat1n•Amer1osn · wtt1. ters., •like 

others, have been in:f'luan cad by tha1r time and plaoe 1n· the 

human drema.150 But it 1s. true also. that the modern American 

culture 1s essentially a branoh o,f European culture. The 1n-
' ._ - ,, . .

fluanoe of Europe's publicists on t~atin-Amarioan .- wr1.ters has 

bean enormous; at the same -t _1me part!o~lar!st trends are • much 

in evidence. · It 1s., then~ against this whole background of 

legal , ~hou~t 1n _ the •Westa~ Wo~ld, as . well as against the : :· 

background of the Amsr1oan · scene as sueh, that tho following 

chapters must . ba viewed. 



CHAPTER I.I 

r.I.1HE LATIM AMERICAM WRrTERS OF THE N1NETEENTH ·CENTURY

Introduot1on 

The previous . chapter has shown that wh1la the dominant 

t:rand ' thrbughout then1neteanth. oentury was an 1nolinat1on 

towa:rd postt!viam, a great number of the ·pub11o1sts who par• 

t1o1patad 1n th1s trend at least paid their respects to the 

neturalistio trad1t1on.1 If thta was. generally true through• 

out tha rest of the weatern world, 1 t ,,as almost wholly true 

tn. Lat1n 1un9r,. ca; l•.!•, among thos a think~rs and wr1 ters who 

tended toward pos1t1vtsm tn Latln .America virtually all were 
.~

d1eposed to at·' least> acknowledge the ~x1stonoe of naturalis-
. - "j 

tto foroes as hav1ng legal imp11oations. 

In this .s .en s.e, then., aiL these Latin · Amer1 can thinkers 

The .:,question is to de• 
' . ' 

term1n_a wh,ether their eoleotlo1sm ·1s predominantly oriented 

toward naturalism or tov,ard posltivtam; o:r, as seems to be 

the oaae 1n a fev1 1nstanoes. whether the class1fiont1on of . ..; . , -_ '

eoleot1a ·rrplst be left. to stand unmod1f1ed. 

An att_empt \V1_ll also be made to determine 't/1hat tnolina-

.tton, 1.f .any, may be detected. of a movement toward tn clu.ding 

more than states as aubjeota or per.sons . of internaM.onal law. 

Th!.s inquiry .1s espetlially directed toward the end or deter-

mining whether 1ndiv1.dual persons were thought to be just1f1ed 

1n claiming international personality. With this objeat 1n 

·.view each publ1a1st•s· def1n1t1on. of international law w111
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pertinent. 

In this an alys1 s 1 t nru.st be realized that when two v1ri t-,

ers refer to natural law _they· may have in 1 'mind twd somewhat 

dlfforent phenomena. · Furthermore, it ts to be understood · 

that 1n attempting to evaluate divergent ideas ·of natural law, 

and to weigh them in the light of' what eaoh writer means~ or: 
seems ,to mean, by th1s term, and then · al_s·'o to try to judge 

how intensely he bellev~s tn •the cdnception, this altogethe~ 

does not partake of mat~ematical accuracy. The conolus1ons 
. .: ,,• ,-. ·, ':

which are suggeste~ ;must be . viewed 1h , the light of the un• 

avoidable· subj ecti vi ty_ wh1oh permeates the total1 ty or the 

oon·cepts appraised •. 

In addition to a au~vey of the view~ of thase ·writers 

on the extent to .. ,vhich naturalism may be cona1derad an : eia• 

mant 1n .the foundation .of international law, and also ·their 
t . • • 

views regarding the 1nt~rnational personality of the 1nd1•

vidual., the writings o_f . Juan Bautista ·Aloerdi will ba -sap~ 

arately. &Jalyzed in regard to ;,· their 1mp11cat1on s for inter• 

natiol;)al _law. -. These . works 9f · All;)Ordf will be- taken up 1n a 

spaoial section of the chapter because it !a felt that they 

do not readily fall into any of the other sections, and can• ·_ 

therefore, best be treated as a . unique tre.d1 t ion. Next, a 
. .

statement will be ·made regarding oerta1n titles whloh de-

serve to be cited in thls work, but wh1oh,. for one reason 

or an other, do not mer1 t more than cursory men t1on. F1n ally; 

a number of ·oonoluaions will be drawn. 
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-
A. , The 'Pos:tt1viats ------

.The first publicist of a. systemat1o work 1n the field of 

: 1nternat1.onal- law in I,aM.n Amar1oa was tha versatile Venezuelan 

born· A.ndres Bello (1781-1865) ~· After many years abroad 1n the 

di.plomatio employ of Colombia· and Chile, ha· returned to the 

-. latter nation in 1829• In 1832· tha first edi M.on of his book, 

. Pr1noipto.s do dettaoho de ,j entea, \v~s oonolttded, and it appeared 

the following yaar.2 1t was wrttten because there ware appa:r-
. .

ently · s.va.1.lab~e no teachable treatises of a. sat1sfactory 

character. Thia work i.rms .ropubl1shad with some changes in 

1844, and in 1864 1.. t a.ppea:rad in a third edition under ~he 

al1gl1tly changed title of Pr1nc1P1?s !!,! dere·oho internaoional, 

following a ta:rm1nology wh1oh Bello "thought mora 1d1omat1o.3 

This is the edi t1on reprint ad. ,_n the Obras oompletas and the 

one used in this study. 

The work follows generallJ tho plan of Vattel, 4 but a 
i . . 

great emphasis has baen plaoad on pos1t1v1sm. It has bean 

highly 'influential in Latin' 'Ama:rica, as any su);tvey or tha 

works· of Latin American publiotats will indtoata. It is ap-

parent from the ti.efer~noe shown them by other wr1 tars that 

Bello along with Calvo wa1"e most probably tho two best. lmown 

,vrtters of their· rag1on during the .last century, and 1t may 

·be.noted that the Amer:tcan, Hanry Wheaton., held the former 
r.:;in the highest esteem. v 

At numerous points Bello shows tha naturnl1st1o elements 

of his philosophy. He observes, for example,. that "Since the 

nations· ax-e not subservient to one another_. the laws. or rules 
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to wh1oh theitt rao1pl'oaal oonduot rnus,t be subj eoted., oan only 

be dictated to them by reason• ••• n6 This reason, taking into 

oon s1derat1on e.xper1an oe and the common wail-being, 1s, 1n 

his view, «•••deduoed for them from the chain of oausas and 

effoots whioh we paroeive in the physical and moral order of 

the un iversa. tt? Re goas on to suggest that the no,_ ty has 

established the causes and effects and 1.s therefore 1n reality 

the true author of, these laws. "In ternat1onal law, or the 

[law) of nations"# he continues, 

is nothing else, then., than the natural [law], 
which applied to the nations, considers the 
human race, spread over the face of the earth, 
ae a , great ao o1ety of whi. ch eaoh one of them 1 s 
a member, and in whioh the ones !n. reepeot to 
the others have the same pr1mord1al duties as 
(haveJ individuals of the human speoies among 
themselves. 

We ought, then., to look at them as so many 
moral parsons.a . 

Bello has a· good deal to say about' natural law in whioh 

ha appa!'ently believes 1mplio1ty. Ha follows Vattel in 

bre9:k1ng tnternat:tonal law do,~ into internal and external 

components, whioh 1n essence mean natural and positive or 

unenforceable and anforoeabla components, raspect!.vely. 

The law of nations, or the oolleotion of laws 
or international rul'ea, 1a called internal,· when• 
ever 1t looks only to the conscienoe, ana dater-
m1nes what is ordered, permitted or prohibited; 
and external, when i.t determines the. ob11e:at1ons 
whose completion oan be exacted by foroa.g , 

Belle's philosophy is not always easy to unde:ratand., 

but at one point he makes a suff1o1ently cl~ar statement of 
the Grotian pos1t1on. While this is somewhat contradicted 

elsewhere., as will be seen later in this study, the G:rot1an 

point of view appears in the.following remark: 



That wh1.oh ·does not have an:r other· t?asis than 
reason or natural• aqutt; is called the natural. 
un 1 versal common, [and/or], primitive law of nations, 
and that wh:toh the express o:r tac1 t conventions 
have formed and· whose sole fore a 1 s derived in- · 
d:i.reotly from reason, which presoribas to the 
nattona., .. as a rule. of supreme 1moortanoa, .the 1n-
v1olab1l1ty of paots {1s"" called the] voluntal'y, 
apao1al, conventional, positive [and/or] secondary 
llaw of nations] .10 ._ 
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Following the explanattona whioh have just been outlined• 

Bello emphasizes that it ts sometimes difficult to determine 

what natural law is and that apeo1f1o laws are often naeded.11 

"It is also neoaaaary to confess", he says., . 

that front state to state 'the d1. ff.eran oe between ex-
tern al natural law and customary law is of pur,e 
thaocy. The truth 1 s that the.re are a cart a.1:n num-
ber of· moral a:doms which no. one disputes 1.n ·the 
abstract; but their appl1oat;ton in partfoular 
oases oooaaion a doubts s.nd oontx-overs1es at aaoh 
step. Thus \Va aae that tha so-called natul'al law 

s val'lable and fluotuattng., not only· fziom o·antu:ry 
to century~ but :fttom nation to nation; and that a 
constant rule, though 1 t appear x-aasonable and 
aqu1 tabl'e, and though l t be .1 llum1nated Ci•.!•, 
supported) {by] the demonstrations of tha wri tars 
'1vho defend lt, does not begin to be rigo:ttoualy 

0oba erved., save when custom has sa.nct1 on ad 1 t •••• 1~ 

An.· illuminating remark 1s found 1n the prologue to the 

1844.ed1tion 1n wh1oh an explanation of the work appears. 

tt1 am oonv1naad tr, ha says, 

that in tha practical appl1oat1ons ·of th1s so1enoe 
the theoratt.oal deductions are worth muoh leas 
than the poa1t1ve rules, aanot1oned by the conduct 
of' civilized ,peoples and of' powerful governments, 
and above all by the deoisi.ona of the. tribunals 
which judge under the law or nations; and th1 a 
conv1 ot1on whioh se:rved as a guide to ma 1n the 
previous edition, has suggested. almost all the. en• 
largemants, illustrations and notes with j:~ioh I 

. ha.ve wished to bet tar the present [work] • 
l 

Bello defines 1ntemat1ona.l law as n••• the oolleot1on 

of laws or gene:ral rules or oondu.at which the nations or 
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states m1.u~t (deben l observe among themselves for their se• 

our1.ty and common wall-being. nl4 There 1s not in. this· cleft-

n 1t1.on, nor elsewhere, as far as has been ascertained by ·the 

present writer, any suggestion or other 1nd1oat1-on that soma 
. , 

entity other than the conventional parties might be oons1dered 

persons or subj eots of intemat!onal lin,. 

The most logical oonolusion to 'ba drawn is that Andras 

Bello•a practical orientation 1s clearly toward positivism, 

but that ~aturalist oonaiderations are not abandoned; also 

that Belle>' s conceptton of the subj~ots or persona of 1nter-

nat 1onal law ts traditional. 

Th'e Paraguayan, D. Ramon Farre1.ra, wrote hts Laociones 

de del"eoho ·tntai1n·aci.onril .. ~or1g1nally as a text :far ,students 

while ha was a professor at the Colaj 1o da Taona in Peru • 

.At the time the book was published 1n 1861 ha wa~f the attor• 

nay general (fiscal) or' the state supreme ·court. 

Ferreira suggests inttially that, international law 1s 

a natural law phenomenon. He def1nas 1 t as " • ..,that wh1oh 

considers the extemal relations of tha nations with each 

other, ••• "and 1s persuaded thatl'. -.it a on forms to the gene• 

ral interest and to. the pr1no1plas of natural law."15 Its 

authority, ha thinks, is dar1 vad from the natural la.w.1 6 

At .a later po1n t he makes the observat 1on that 1.n tel'• 

national law can· be divided into natural and pos1t1ve ·seot1ona. 

The former " ••• is fom1ded only 1n reason and 1n the un 1varaal 

principles of natural just1oa •• · •• nl? The1 '1.'atter is "o .'.in• 

stituted bJ the e.xpres.a or tao1t oon sent of nations founded 
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1~ pact -or, custom .... "18 The latter, aooording· to· Ferreira 

1 s. bindi.ng only on those· ,,ho a:va oomm1t tad by p~ot or. custom 

to upllold tham.J the former a!t'e b1ndtng 011 all .. without refer• 
.. :,····'

)enoa to. eith8l' oon san~,or custom, f)?ld their aU:thor1 ty fa "~--
:, vlp;ore l,eg1s natur~,lis".19· 'lhe pos1t1ve law 1s perfeot and 

' ..,. .··.. ' . .... . ·.· .·,::. ·,,:.' 

)~~~l;'na;J., .b.!t-, its o;i1~atto11 Ja Complete and "ai~EIYs ex8?'•• .. 
.·:,'6:tses external ooaotion·~, whereas the natural law,·. being not 
ii?_(/::'.;/'f·.,;•-;:_::,:/;.:·.:..>-._ _:.-. ,' ' ;:·;•··-:-.:'-·•:/'_:·,:/:·._,•:·:.:::·.· . 

:· .. ~iway-s pai,feot, l'a1se.~;.(;~li~ queat1on aa to when .it la irt~ernal 

:·,at'ld:}1enoe. only sub.a eo:f .~~(.~ba .aan otton or· .. · oonsc;en'oe~\and 

'wn'ari':,:Jt·. · ..• fif) ex~enral .·of.;~fhdir.i'g· ln t11e··.1ege.l,>·aa ,· oonttta'sted 

{~~~~{the mol'al.) sen s8~~6{}pe?'l'e1i-a' fl 8:ltplim ai1.ofr i:if" this Situ'-
: .•:• -.i\ •! ·:>. ;/ -°'. '.- . , ,< I ' 

. ~;iontts a'·1~ost tnta~9,~~Irt~ 1nstanoa of .what seems' to this 
ly-r:~ ;·/:.>i'.:;:. ,:_,i· ·; L"•.'·. :- ,._, · · . '

'\vi,1ter to ba,':tor·•all{ iractioal· purposes, a·· poa1tt~fat··pos1• · 

'L1ftfaJ;. "'l'he cU.ffiou:tt' queatton"~ ha. sa1s; 
.'--_' •·.;:, . .,···;,

'cwhfeh ts · presented .fa to dete:rm!na ln p:raot1oe the. 
oases 1n Y1h1oht.J.1ei)µrtJve:rsal law .. ts. pex,faot or ex-
ternal and, tnosa,tr'..whtoh tt 1s. ·obl1gatory- onlyJ.n 

· •oonso1enoe·;· beoap.,a. alt,ho~gh· ~he natural law rests· 
.on. p.rin. oiplea o.frmo .. ra_l1:ty whiohnobody- doubt.~, ?/· .,
when one .treats of'.J:ts application end, muoh mo:ra·• 
[w~en] · med tat in g Qon f 11 at 1n g 1n t era at s , /J;hetfl ··· ·. •· 
doubt a. and· different intarpratattons alwBys ra• 
sult, end ·w1th tha axoeptton of v,fry clear ,-casoa, 
it only .oontes to ha r-acogn1zed as perfect law when 
·it ta··aanct1oned by oonvention or aus·tom.21 . 

· The three "seneraL rules and sources" of international·· 

law Vlhioh Farre1ra mentions· are: 

· ••• 1. · the uni.form opinion ·.of the ·most distinguished· 
authors,••. 2. The deotatons of the admiralty 

· courts, rmd ttt1btt'1als pt 1ntemat1onal Justice; 
and the regulations and ord1nanoes g1ven by the 
most advanoed .,powors ,for the· d.lreot1on of their 
courts, and for· the ... understanding .among. other n a• 
t1ons of :the :prtnotplas o:f' the ,universal law whtoh 
they· <i•.!•, the . advan aed ·power~) !'ecogn 1ze. , . 



3. When 1n' all ·the convention a ,or mofrt ·of them 
( o con gen oral1dad), soma prin oipla of natural 
law 8CCapted as unquest1.o~~ble is adopted (1!_! !,!. 
adoptado) _by the nations. . 

It seams that the essence of these remarks is a virtua1;1 

complete oap1tulat_1on to positivism~ . _Farrair~' s d~f1n1t1on 

of international law togeth~~ w~th his further commentary in• 

dicata no noticeable deviation from traditional views regarding 

the per.sons or subjects of international law. 

· Undoubtedly the beat known or 11'.neteenth centu:ry Latin 

American w:ttitars 1n the a:,:,ea of 1nternat1onal law was the 

Argentine# Carloa Calvo ( 1824•1893). His rept1t at i dn ,rested· 

on · a vast diplomatic. experience as wall as upon the written 

work which is reviewed hara. This went through· five editions 

from ,the fit1st two-volume Spanish edition of 1868 to the six• · 

volume FX'~nch edi ~ion of 1896. •· The :f'ive.;.volume -fourth edition 

of 1887 haa been used in tho present study. 

Calvo oovars a waalth of mater!~l, and both his method 

and his oonfeasod , philosop};ly are· of a· positivist character.· 

In regard · to tha former it ·may ba observed that ha mentions 

the class 1f1oation of 1n tern atlonal law as commonly accepted 

by seventeenth and eighteenth century Jurists, systemat1oally 

and briefly explaining· each of the categories or divine la\v, 

positive law·, conventional law, and oustom·e.ry 1a·w, ·together 

with a short section dea11.ng with still other class1f1cat1ons 

made by soma writera. 23. He then goes on t.o aay that though 

the class1f1oat1ons which the early publicists ·saw fit to 

establish have lost much of the '· s1gn1f1oence as reflecting 
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exoeas1vely subtle d1st1notions hav1.ng little O?' no relation 

to the ,· real1t1es of intamat1onal l1f'e, it is, nevertheless. 

a matter .which he feels bound to discuss out of deference to 

·ousitomarY. Pl'~~,~',ce;.2' .

. states a~e · muoh like the mad1avs.l :feudal barons ~ho reo-

ogn!zed no ;tribunala over them, sµggeste Calvo, and .then · asks 

ho~v· ·one woµld; .apply tha p!'tnc1plaa of. justice to their 1nte:r• 
'. ' ,. . . : . ' . .. ' . .c~: ·_ . ' " . ' . ; ' ; . ' : .. ,. . ~--. . . -. , ·- ... ! -_•

;.-.ra:i:~:tfon il. . His1>~n·:~,_ett' ';1 's charaot'efr'istioali:v pos1 t1v1st • A

,. sh'ort , paragraph _~ or _•twp 1~. dev.oted to, ea~h of ai~teen out-
.. -~ , ' . . . . , 

standing _wri ter·s from: Gentil.1 , ~o. Mano1n1 .1n which the, system 

:of .c each of theae· .men .fs crcttltne·c1.25 Thia 1s fotlowed with a . • . . . ·• f , - . ;~ • . ' •

. - . . . . . . . . .

,-~tat.emant of Oelvo'a own .theory such as confirms the method 
, ·,, _. , '• \: .. 

and praot1. aea used thrqugh_out .. his worlt. "For ou~ . part", he· 

says, 

we raaogntza that the general idea of justice · oen · 
modify the relat_ions of statoa · to their well•ba!.ng 
and oommon pttofi t; nevartheleaa in the course or 
our · work we shall attach prafarenaa to principles 
defined by ~~eaties, to , rules which are deduced 
naturally- and logically from particular conven• 
t1on s. or .fl:'om diverse inst an oes r .asolvea· 1n . pra~6 tice, Iand] finally to aanot1oned jurisprudence. 

. . . 

At another point ha emphasizes that treaties constitute 

the pr1no1:pal SOU'.t'Oe of international law.27 

By way of def in 1t1on this author maintains simply that 

th.a " •• ,law or nations, Ol" lnternat_ional law {.1s} ·the aggre• 

gate of. rules of conduct observed by the several nations 1n

tha1r- relations am011g themselves.• •• 1128 

Thus the evidence would seem unequivocally to indicate 

.that Calvo . 1 s as ne·arly Er oompleta posi ti v1st as on a could 

expect to find in the nineteenth oentury. · Unl1ko his 
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predecessor, B~llo., ha shows only the most perf\matory .re• 

spect for the n~tural law tradition. · Also, his appraisal .of 

the parsons of international law results 1n much tha same 

tradition al posi t1.on assumed by Bello. 

Rafael Fernando Seij as {1822-1901 supposed) ·was, 11ke 

Andres Ballo 1 Venezuelan born. He ,1rote several works 1n the 

areas of ~nternational law., dipl.om~t).p .. affairs, ·ena,. po11t_1os, 

of ~hich h1s six-volume work on public and private Hiapanio• 

American 1ntarnational la,v;. published in 1884, 1_s the source ·· 

of interest here~ . 

This :interesting work, which · resembles Jobn Bassett 

Moor_~·, s Digest E.f. International _Law29 perhaps more than any 

· otha·r Amer1oan work, is truly a monument to posi ttv1sm. · Ba 

/ ,cpncentrates largely on the practices of states and tha op1n• 

ions of ,wr~ tars and of courts. 

This author observes that h1s obj eo t 1 s to produce a 

·: work whi _oh will bring together the complete~ 1nternst1onal 

· law acti.ons of bi.s lend, and if poas1ble of all Latin Amertoa• 
. . . .. , ' . 

thus, to provide a guide or oonsultatJve source for dealing 

. wi_th .. Europeari and other n,a~1_ons.30 . Ha is, however, inta'.rested 

in sae1n'g a confederation along thca lines. of the Unl tad Sta~es 
. .. . .

covering. t~tin Ameri~a--espacially i reconstituted greater 

Colombia. 31' To these ands he aims to "oo~ify t~e H1span1o• 

American intern at1onal legislation"• 32 

Seijas, is no't much given to tp.eo:riz1!1SJ ha saems not 

even to dof1ne -intamational law • . Ha deals, · however, speo1f• 

1cally with the souroaa of 1ntemat1onal. law. The rather 
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lengthy statement on this point a.ppaa!'s 1n the midst .of· his 

treatment of. con aular aff aix-s, ·yet 1t bears ori the entil'e 

\'9ork and 1a qulte .oonsistant with·the rematndar of his atudy. 

He .is not satisfied with th_e Grotian div1s1on of i.nter11a.tional 

law tnto, neces~ar~l, and volunter:r ~a\iv, not- does ha find the 

termtnology_ often· uaed to avoid the Grot1an d1ohotomy mora 

e.ppropr1ate to his scianoa.,33 He prqoeeda ~o defin_a his own 

.tarms. "Ahaa~.of ay7p~thing else~, says Se1jas, 

I recognize ,tha ~~a1t1ve public law: that ia to 
say~ .the aggregate of laws. ed1ots 6 .s.nd judgments, 
proclaimed u.nder. the ragula~ authority of each 
country' or by some temporary_ authority; establish• 
ing ~l~s ... rectprocal relations {1ntaligano1a) 
with foreign: peoples. Such are "the decision a .2£ 
the SuEreme Cou11 t of justice of the Untted States. 
the deo.1siona. of.Parliament., of the Crown or of the 
Adm1ralt:£ in ~ngland,,. the o~d1.nances of the ldngs 
or of the aaaembliaa of Franca etc. eto. · 

•· In seoond. place I put_ conven"t1onal law 1rr(')par: ria!,•, the rules ambod1adl in treat 1es, con ven tton a, 
and· o·hher stipula1iiona. of the nation itself with 
foreign {states]; namely fthosa wh5.oh beooma laws, 
not by mere use of the; country 1tself', but J2l, 
convention. 

Part of ~his conventional ~aw proper is called 
customary, when 1t.··1a. founded on praotioes [in- wh1oh 
tha nation itself participates] • 

. . In third pla.oa {1s] f'ore1SP •. oonvant1on al law, 
or the body _ of pt11nciplas and practices most. gen•
erally eatabl1.sbed and acceptad by .ot;tie.r otvili~ed 
people of the world, whether in their t,reati es and 
con van t ions [ or) whether irt their [oua omaryJ act a; · 
those wh:toh become ruiea {that] 1 1:r not obligatory# 

. [are] at least lawful.,. 1n the absence o-,r poa1tiva · 
, law and of conventional lav: pro12er. . . 
· .. - Regarding t.his fora't'in" conventional law it 

seems to me that 1t is part of what is oa!!ad 
ohatomar4 ill, when 1 t is ma+nta:tn,ad. tlCl~ by repett-- , 
tion of our ovm, but by repetition of foreign · 
practices. ·· · · · 
. . . In four.iip._ .plaoa it seems to me. one ought to 

· put the· n a.tural, · commbn, or .12r1m1 t 1 va ;eubl l!!!.l 
or, in other words., that which applies the p:rin• · 
oiplas of the natural 1..fil! to ,the relations of· 

_peoples and of governments among themselves; 



because those pr1n o:lplas., al though thoy have baer1
the ortg1n of all laws, and treaties., and prac• 
ticas, and (indeed of all) existing th1ngs., cannot 
by themselves rule except in so far as they are 
not opposed to pos1 tiva ~, to con,,ent1.onal 1EJ! 
proper, or to foretp;n . con van t1 onal law. . . . . 

In fifth place., it seems to me-;-Ts voluntary 
law, ,that 1s to say, the deoiaion s . which, with . 
relat1 on to · the mare oonven1en oe of each · people,· 
would be sustained 1n the e:xaI'oise of :a legitimate 
freedom, or 1nherent right, to select ,vt .thout 
prejudice to tha · 1.ntang1ble principles of juatioe 
the mo at adequate · or hon est 1n terest s; and this 
voluntary publ1 o 1.!l!, · ·I thin le, ts what the soien• 
t1f1o author1t1es mean whenever they refer . to the 
oonven1.e~ae of the human I'aoa, in separable from 
just 1oe . •, 
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Thia statement, although at times a bit abstruse., re• 

veals on .the vihole with• sufficient force and clarity the 

philoaophioal orientation · of the author._ 'lhore · ca'1 .he ,v1r-

tuaily no doubt that Soijas 1s, 11ka Oalvo., e.s complo,Pa>a 

poa1 ttv1st as the n ineteanth ~entury could be expected to 

produce~ 

From ·the. material available to this writer n·o deftn1te 

stat amen t can be made regarding Se1j as t views on the subj eots 

or persons of international law • . Ilowever, from the general 
J 

flavor of the writings . ., one would be 1nol1ned to assume h.is 

position to be essentially traditional. 

One of the very few early systematic Mexican works on , ·•., . ·,. .. '

1ntel'.t1at1onal law 1s that of Jone H. : Ramirez. It was pub• 

11shed in 1870 for the use of the publ1q·author1t1as, for 

foreigners, and for the use of students •35 

Although h~ speaks of the usual two parts of international 

law, .!.•.!!•, nat~ral and. positive law., he does not think or the 
.!. ,·.·. ·.·

,former as balng derived from ·a . supposed natur~l st'1ti, which,. 
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acoord1ng ' to a then .preva,.11ng view, existed prior- to the 

eoo1al · state. On ··the contrary, h.e · derives tt from n • •• the 

s!.tuat1on of the different aasoo1at1ons of man m1ch we oall 
'.

nations •••• 1•36 '

· Ramirez makes it ·fa!.t-ly clear that hi.s method hna been 

to search the codes or Max'.l.oo and or other nations, and to 

utfl1za those· ~las or tntarnational law whtoh are un1ver-

.;. sally reoognized.37 He has l1ttle or nothing to do with nat• 

---- ti.rel ism. 1 
"• • • (I] .t 1s . neceasa;yn, ha obsel'vas, 

to · abstract: anC,. exclude from this study,, in so far 
as possible, all those principles whtch oan bo . 

-call.ad ·, ethics or mora11 ty of nations,. in orde?' to 
consider intern at1 onal law as the collection or 

. rules whioh· regulate or ought to (deben _de) :ragu.;. 
late 'the relations among the various states o:ra 
independent nations. Our study,!.s directed to• 
ward. 'the tnvest1gat1on of the legal or jur1d1eal 
relations· whioh .ax1 st among the vartou~ sootet ies 
or aggregates of men, wh1oh, oooupy1ng a part or 
the surface of the globe, are called nations • 
. wa shall oooupy ourselves only with tho·ae laws 
and obligations th~t . ·a.re properly so•callad in · 
that thay are susceptible · of -ooaot ion, e! ther by
reason of -the justice which surrounds them, er, 
and more prtno1.pally, by the oonven1enoa wh1.oh 
results · t·o '.all the :rast . of the nattons ·rrom sus• 
ta1ning their observanoe.38 · · : _ 

' '

The positive law 1n his view is derived f:rom conventions., 
' -, . . . 

usages, and oustoms.39 

Thora would seem to b(.f ralative17· 11ttle doubt as to 

:tha fundamental or1Gntat1on of this pu~H.cist._ VJh1.la ha 
. - , ....... ,,...... . , 

does ndt completely abandon the ··naturEil law,. he· t ·s basically 

oono·erned with the more posit 1v1st elements. Fu1~thermore~ · 

1t aeem_s apparent that h1a conceptions of the persons or sub• 

.Jeots· .of, J.nternationai law ts traditional. 
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· In add'-t1on to the nineteenth century wri tars· of a post• 
tivlstio orientation who have just been rev1ewed., .there ax-e 

two authors whose works have beeri thought to be borderline, 

but sufficiently- vii thin the orbit of the scheme of thi.s work 

to merit a few remarks. 
The first of these is the 11ttla book of Angel Tremosa 

y 1-ladal, pu.bliahed in Ha.bane· 1n 1896. It w1ll be recalled 

that Ouba waa ther1 a Spantsh colony., wh1ohdfact explains that·

Tremosa y Nadal, thoi1gh at the time in Lat,.n Ama?'1oa, v1as a 
F1rst Lieutenant 1n the Spanish army. The book, approved by

the Spanish _crown, had bee11 written for tbe author• s oompan• 

ions 1n arms. 

International law is defined by T~emosa y Nadel as ".•.the 
aggregate of 1 awa or general rules or .cond\tot \-ihi. oh the n at 1on s 

< ' 

must ( deb an }, observe ·among theme el vas, ,vhether '.l t be in peace 

or in war. n4o

It ,is to his section on the sourcaa or tntarnational law 

that one must turn for anything approximating 8. clae.r state-

ment of his views regarding naturalism or positivism. Treaties 
and custom are, he says, the chief sout1oes of inte:rnattonal 

law. In some cases ho views eo1entif1a law, !•!.•, the writings 

of the publi ctsts, and jur1aprudenoe, !.•.!•, the doctr1.n es of 

tha courts, as proper souroes alao. 41 l!e speaks., however, 
J 

of natural law as well as or pos1t1vistio sources, at one 
,.• 42

point observing that "War 1s fl:'om the natural law •••• " 

Elsewhere he notes that 1nternat1.onal law is to be considered 

from three viewpoints: l. the philoaoph1aal., whi.ah he seems 

to th1nk of as explaining " ••• the aond1t1ons of ooextstence 
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and sootal intercourse of'paoples •• .,tt; 2. the historical or 

positive, Which embraces (a} ph116aophical science (probably 

·referring to ;the writings of the publicists), (b) usages and 

customs, and (c) conventions; and 3. tho political, whi.oh he 

apparently does ,not explain. 43 

The second of the two borderline works is a small book 

published in 1897 in Santiago da Chile. ·This was a trans-

lation of a work by G. Bou.rdon~Viana., a Fran oh aoadam1o1an, 

whose ,,r1tings have ambraoed both public and private Inter-

national law. 

Bourdon~Vlana suggests that 1nternatlone.l law is obl1• 

gatory, but that 1 t has only the san et ion of the moral law. 

Waii is merely ... , .the. right ( razon) of the strongest", and 

hence, apparently,. not a.valid sanot1on. 44 He seems to put 

international law :tn somewhat tha same category aa oonst1-

tutional law, and then points out that the foroa of publ1o 

opinion, while not great, 1s nevertheless talten into cons1d• 

aratlon by ,govarnmenta. 45 

As to sources, he mentions treaties, compilations of 

treaties, nati.onal laws, customary laws',- and worlts of· the 

publioista.46 

In def1n,~ns international law, he says that: 

It is the aggregate of rules-regarding the re• 
lations of one state with another, or with the 
subjects of another state, 'or, even, with lts O'Ml 
subjects (who are] 1nhab1tants of another state. 47 

It may be conoluded that in both of these oases the 

wr1 tings tend to emphasize the poa1 t1ve aspects, and. also 

that the oonoept1on of Tremosa y Nadal regarding the parsons 
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or subjects· of 1nternat101:1al law is trad1~1onal. ·what Bourdon• 

.Viano has 1.n· mind as to this last mentioned· matter ts not olee.r 

from the available avidenoe. However, 1n view of h1s ihterest 

1n private as well' as 1n publ1o intarnattonal law, it masr be 

conjectured that. his ·thought. on this point was essentially 

traditional; but it mus~"be emphasized agai.n that. this con• 

olus1on is at best a surmise •. 

la• 1h!. Eolaot1os 

T'.ne 11 ttla volume, published ln 186'7, by Anton 1o de 

Vasoonoellos Menzes de Drummond (1819-1876) was written pr1•

martly for the uea of studants.48 Thia· Bra.zil1an wr1ter . ., 

presumably a :f'ollowar of Pedro da Autrarn e Alburqua!'qtte 

Matta, 49 wrote also on the subjeot of diplomacy. 

This author· malcas the usual division of 1nternat1onal 

law 1.nto natural and positive sagmon~s. The former, in h1_s 

view, serves several purposes among. which are tha. maintenance 

of the dictates of' jus·t1ce, guaranteeing reciprocal dutlas., 

serving as a oomplarnent to (or for the 1ntarprat1ng of} 1m• 
• . . : f

perfect treaties, and constituting tho ~heo:r-y .of _the p9sit,lve 

law of na_t1ons. P,osit1ve law, ort_ the othtfr hand, embraces 

prin ciplaa whlol+ have been assented to by the nation, 

natlonal jurisprud~noa for the ma1ntenanoe of 1ntamat1onal 

relations,· treaties, usages, and oustoms. 50 

Observing that the foundation of the natural law branch 

of' international law is in ..... the nature itself of the re• 

latS.ons which exist among nations ••• ", 51 ha defines inter-

national law as " ••• the collection of individual .and reoiprooal 
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·1aws among the nations thamselva's~ or -·on:_ the -other hand--

[as ·arawn) from tha ju.dgmants founded 1n justice, or adduced 

from the· mu.tusl ~alat1ons and express conventions among them." 52 

It may .. be added that he usas the tarma . state and nat1on 
- - - - ,,' ·53
synpn_, omou~lY• 

There la .really vary little f'ro.m whioh to judge ·the de- _ 

_ gx-ea of: ,?0)31t 1v1sm f o llowad by th 1. s _ author~ His remark that 

-:t _l~e natural ~aw . serves., · among_ other tp.1ngs, as a theory of 

· the posit1-r1a law~ 54 may be an 1nd1oat1.on -of one. of several 

·1'.)ot~ts. of view. It may, : fol' exa.mpla, me,an that ha accepts 

the basic no:r-m pa.eta sunt servande seen _ as grounded in the 

natural ~aw. On the ·other ·hand., ona oan just as :ttea.sonably 

·_ conclude from his view as set forth that tha natural law 1s · 

founded 1n "• •• tha nature itself of the relations which ex--

.t .st among nat1ona ••• •, 55 that .P.oo1t1ve ru-les aregearad to 
' '

· this :tntarnat1.onal ralatton-ship and hen ca _deri va tha1r 
' . . . . . . .-. . . . . • . . .. .. . . . . 

~.theory" from the natu?,1'al la,, which 1n, 1taalf 1 s a product 

o.f • the .same 1ntamationa1 l'elat1on_sh1p. 
' ' 

Whether e1.ther · or· these views 1.a .sound 1s largely a 
• :.1 ~- . • ' • 

matter of oonjaotµre, and in v'i.aw of the lSlolc of information 
' . ' • • :·, l : , ' : f ' • ' ' .• '• ·,, -: . • ·- •• )

neQessary_ <bo draw a oono1us1on, and dU9: tq the amb1,guousness
, i · , • ' -.,· ,.•·. ' . ·: .- . .. · . J ·, _·, •. • • • •• ,, 

of . soma of tha material wh1oh is at hf¥1d, Vasconcellos' view 
' .. . •. ' ' • . . ' • . . . • ' ! ;· ' . • · 

must .be left, more Ol' less_ by dafaul t, in the eoleot io oat a-
. :-.. -',. -~ l, .. ;.' • • ·.- • .,; • ~-. - \.,., _ -~' . . ., .-. ·, - . .

gory. As to the persona or subjaots of intarnat:tonal law, 
• '·- . ,· '. • . ' ' - · .• ,, . . .'; ~1. ' ; ,• 

he aaem.s to be entirely trad:ttio~al. 

· The Oolombtari ·publ1otst, Manual Mart~ Madtedo (1815.;.

·1888), ' whose 'wrtt1ngs lnolude :!)hiioaophy, pol1t1os, poet:r:r .. 
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and a wide variety of_ 1nterea.ts_, wrote; 1n 1874., the rathel' 

philosophical work on 1nternat1.onal law wh:toh is surveyed 

here. 

Madiedo makes ·a d1.stinetion between the law of nations 

or peoples (derecho de j entas or ,1us gen ti um) and inter• 

national law (daracho 1nternac,_onal or deraoho entre naoionea), 

The· former designates "• o .tha application or universal moral•. 

1ty to the ?"elations of all the peoples or the earth ... • n56 

Furthermore, it is the n •• osci ence of good arid evil and the 

basis of all positive law.n57 

International law, on the other hand·, 

••• is the aggregate of prin c1ples I rules, customs 
and praet1oes sanatHmad by nations properly so• 
oalled (prop1amente diches) by v1.rtua of treaties., 
conventions, praot1oes, and oustoms.58 

Although Mad1edo sets ttp a legal hierarchy ,wh:toh on the 

surface appears to ba pos1t1vist1oally inclined, his basic 

legal "J1ews, on close,:, analys1st seem to have a good deal or 
naturalism about them. When a p?'oblem of 1.nternatio.nal law 

a-rises, 1t ts advised that souroaa be consulted in the 

following order: 

1. 
2. 

5. 

The wr1.tten lsvu treaties, conventions, etc. 
Mutual or un1varse.1 custom, vertf1ed by rec-
ognized practices. 
Analogy of the oase at hand ( oeso oourrante) 
w1th others forseen 1n treaties, conventions 
or customs of the nations ·whtah. are dabat1ng 
any question whet soever. · 
The fundamental pr1.na1ples of 1nternat1.onal 
law. .. .. 
The law of nation a (or people a) (deraoho de 
jentes )., such as we have defined 1t.59 .· -

In spite of this poa1t1v1sm, however, a natura11~tto 

flavor often predominates.· At on.e po1nt 1.t ts observed that 
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the law of 11a.ttons o:r peoples (dereoho ·~ jentes) 1s primary, 

and that it supplies the sc1ent1:f'1o element in the ragulat1oi1 

or in.temational affatrs;-1t 1s,,' in his view, the o:raiginal 

mo!'al law. It ts· said further that positive wr1tton law and 

positive customary law, • ••• when they do not part ways w1 th 

. ju·sttae are nothing but application.s of the un1varsal mox-al 

law ·to the tn.dlv1dttal ex!.genoles of nation a ••• nao At still 

another point 1t is m.a.de abundantly oleal:' how fundamental 

this author oone1ders tho natura11st1o ·element to be: 

It is clear, then, that the true sou:roes arid · ' 
the true ·authority of 1nternat1.onal law., are· (to 
be found] not 1n the authors, nor 1n the inst1• 
tutions, no!' in international praotioes., !!!_
p;ene:ral, but in tha sa1entif1c p:r1nc1ples of auoh 
interesting material J wh1eh are noth~ng other 
than those which are deduced from the great 
eternal mox-a.l law {d1reoted) toward the oond1• 
t1ons of existence of tha nature of men. ~bat 
is not to say that the opinions of the publicists 
of public law a~a not oonsultad. ooncaming the 
true doctrines and practices autho:r1.zed by the 
nations o Vt.lhat we have wished 1 a not to exol.ud~l 
these, but to assign them their true oategory.6

At a .later point Madiedo observes that international 

law 1n the last analysis is a deduction from the law of 

peoples (dereoho de j antes)• 62 

The appa:rent oontrad1ot1on tends to leave one 1n a 

quandary- as to how this publ1o1st should ba classified. Per• 

haps, .tn vlew of the apparent amb1gtt1ty, tt is best to oon• 

sider him. an aoleotto. It is sate to conclude that as fal" 

as his views of the per-sons oza subj eats of international law 

a:ra oonoemad, he 1s essent1ally trad1 tional. 

Manual Atanasio Fuentes (1820•188?), a Peru.vi an, wrote 
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in 18'16 an "Encyolopod1a of Law" 1n which a11 ·or the more· 

important 'branches or le.w v:ere treated. The 1 th1rd volume 

contain a several elements of an 1nternattonal con oern· ,- such 

as · international law, diplomatic law., pr-tvate ,.n:ternat!onal 

law, several aspects of Roman law~ and canon law. Only the 

section dealing w1 th · 1nternat1onal law. 1s noted he:re. 

Fuentes considers only states as subjeots of international 

law., and it 1s ·with these entities that he oonoe:ma · himself •63 

Intamat1onal law 1s said to be "~ • .,the aggregate or :rules 

which determine the reciprocal rights and dut1as of Nations •••• ttGi 

This applies both in t1ma of peace and of war. · 

Regarding the foundation of 1nte:rnat1onal law., he makes 

the Pufendorf'1an remark that 1ntemat1onal law must oons1st 

of the natural laws and nothing else. '!his follows from the 

status .of nattona: as moral persons .living 1n a state of nature. 

"Among them ' t~era ~re no . tribunals, nor. oon1tnon , supe?-'9iorJ only 
' '

j ust1oe imposes its laws 'on . them. n65

In • spite of this stat$ment, Fuentes acknowledges the 

usual dichotomy of natural and positive segments or ' inter-

national law, as deriving ~~~pectively from teason alone 

and from express or tacit agreements. The force of th.a lat• 

ter, however, is seen to stem indirectly .from raaso~.66 

As to sources of 1ntarn at1onal law, seven ara mentioned 

tn the foliowt~g ord~~: 

l. The teachings of the publicists which show the rules 

of justice as ': applicable to the 1ntemat1onal oomrnun1ty and 

the vat11ations of these wh1oh usage an_d general consent allow, 
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3. , ,var-t:i.m.e national lav1a fo:r- regulating pr1ze cases; 

4. deo1sion a· of 1.ntarn e.tional oou:ttts; 

5. ,the oonfidantial opinions of legists to their govern-

ments 1.n regard to disputed questions; 

, 6. proclamations, manifestos and d1plom.atio correspond• 

enoa; and 

7. "The doctrine compiled tn the an o1en t · writings and. 

the· great oclleot1one of the Roman, ju:r1soonsulta. nG?

:rt, ls' ev1.derit that' Ft1Emtas,• work oonta1n-s elements of 

both n atural:t.sm and posl t1v1sm. , The forme:r- oecupy, certainly, · 

a p:r-om1nent enc,ugh place to make 1t app?'opriate to designate 

him as an eolaoti.a if not, :tndaad, to olasstfy him as a

n a.turalist • His ideas on tha subjects or pars;n s of inter• 

national law ara tradfti.onal. 

, Feder1oo D1ez de Medina, a Bol1v1.an law professor at 

the Un1va!'s1ty of La Paz and a Wl'iter in the a~eaa of' con• 

at1tut1onal and 1ntamat1onal law, pl:'Od\loed 1n the l9rtter, 

ftal.d tn 1883 an tn ta?'estln g 11 t tle text tor oless 11se • 

. The oompos1t1on of. 1nternat1onal law having been outlined, 

the follow1ng summal"'y ir,d1catas the ealeot1.c flavor of this 

WOl'kt 

In summary, this law (when} well contemplated 
1s oomposeds 1. of inoontrovertible truths, funda•
mental or invariable maxims vJhioh cannot be daaig• 
nated properly except with the name of px-1na1ples; 
end 2. of oerta:tn vartable obligations or regu-
lations only created by customs or agreements.,_ and 
whioh oen be oallad simply rules of conduct .scs 

, There appears no 1nd1oat1on that Diez de Medina wanted 
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to convey the poaitivistio impression of the superlority of. 

customs and treaties~_ His daf1.ni tion of 1nt_,omatipnal law 

togothar w1_th supplementary remarks bear this out; 

. International law is, the. aggregate of prtn• 
ciplea and-cus~omary rulas of -conduct; whioh .the 
states mu.st (deben) observe in their mutual 
relations• . ._ ... · · -

Its precepts are deduced as much from. the 
recognized ,prescri.ptiona of ~eason and justice 
as from the practices and usages generally ad• 
mitted by the civilized nations; its aggregate 
1noludes the successive modif1oat1ona oonstantly 
1ntroduoed by the agreement · of peoples and by
tha ·progress of the ideas of justlce.69 

At another point this. a~:t};lox-,·. in .. speak-;ng of the aouroes, 
.. . . 

first lists treaties· which, he· observes, cl:raw their binding 

force from thenatural law. Secondly he mentions custom. 

·Th1rdlY, wh~n nei~her treaties nor per-tiinent oustomary usages 

are at hand, the sources or n1;1tural law as interpreted by

. human rae.son.:;<8.1'H3 to ·be called upon. 70 Writers, ln -his v1ew, 

nre an important aid in f~nd1ng and applying thesa three 

sources. Also marine. ordinances and international oourt de• 

oision s constitute application of these souroas sinoe they 

are regardeq. as being, 1n reality,. derived from international 

law rather than as sources in. themselves. 71 

In apealt1ng of th1a same matter, howave1", the author 

elsevvhera makes this interesting dist in otion: 

, It must be noted that in case these sources 
are taken (i•.!• ,· understood),· ae Phill:i.more, 
Hallek and_othar writers.do.,· theoretioally,.or 
in the sen ae of their being the !undamen tals or 
constitutive elements of the internati.onal 
so:tenca, it wtll be necessary to invert the or• 
der of their enumeration, locat1ng 1n the first 
place the natural or div1ne law, from which ere 
deduc.ad the principles oi\,,just1oe and the rules 
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to whfoh states must subj eot themselves in tha1r · · 
ntUtual relationa.72 · . 

Diez oitas Haffter to the effect that 1n ordexa to be 

valid a treaty must have a lawful motive, suggesting that 

treaties of an unlawful oharaotar would 1nolude those "• •• con-

trary to the moral ordal' of. things or to tha general :r-ights 

of humanity•o••" Examples g1ven are auoh aa. the introduction 

of slavery or.the complete abolition of oomma~oe. 73 

These remarks must., however, be W8ighed agai.nat the fol• 

low'lng statement regardtng the procedure whioh ou·ght to be 

followed in practical oases. «••• (r) t is indub1 table", says

Diez de Medina ~n ~umming 11p his assay on the subject, 

that ,in the solution of praotioal oases, the posi-
tive law mu.at (debon) prevail always "Rhen its· pre-
sor:tption s 1n a true and inoontestabla form exist. 
and tha rational element, ,vhen there 1,

4
vaguaness., . 

laouna, or absolute laok of tha fi.rst., 

It 1s diffioult, 1ndaad, to determine any marked pre-

:f'aranoe in Dbaz de Medina's v.1aw •. Ha must be classed,· there-

fore, in tha eolaotic group without making any attempt to_ 

speoify more definitely h1a positivist or n.atura11st 1nol1n• 

ations. As· to his oonoeptions of the aubjeots or persons of 

1nternat1onal law, 1t. would seam that his views are basically 

tradi t1onal • 

One of the better known Wl"i tars in Lattn .Amar1oa was 

the Ar gen tin a., Amancio Alcorta (1842•1902):, who wrote rather 

widely on publio and private 1ntarnat1.onal law, constitu-

t:tonal law, eoonom1os,. and evan eduaat1on. The work whioh 

is to ba. s'lll1veyed hara was pu~~_.1shed 1n 1887, and 1s 
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apparently an abridged French version of . an earl1 ar and 

· larger volume wr1 t ten in Span iah~ · Both of . these works were 

designated as volume . one of proj eoted sets which seem··never 

to have been completed. 

Alcorta defines intamational law as 
'·' ' : ' : ,. .· ' ' .• / '••• the mass of rules designed . (destinees) to regu-

late , the relations ~f states and to determine the 
laws and .usages applicable to the relations of . 
pr1vat'e ,.law; which ts<born -undcir the authority · ·: · 
(empire\)" of the lawa .. or usages of different statea.75 

-"-~ ·\)/: -' .i , .• _ .. .. 

A olear point is made of, the re~at1.onahip between law 

(loi) end what _1s perhaps best translated hare $~ '"right" 1n 

the sensa of .. id~-~i."iaw · (droi t '). •tThe_ right exists without 

. the law, and tho law ts not alwaya· the perfect· manifeatat1on 

,or the right, )'lor , 1ts only souroe. 1176 The r1ght1 ' he feels, •····· 
can end has ex1st.od without .law, but the reve:rase cannot hap• 

pen becaus·~ a society can exist without law, but 11ot.· '\Vithout 

the :right. Both,. howevar, stent .from man; rtthe w11l .. of men• 
·oonsti tut as the law, while ;• _ ••• the , essential precepts , flow~ 

1ng from human tiature aon stitute the ~1ght.tt77. Law · should 

enm.late right., tor "• •'•the law takes lts most perfeot form 

when- it ·suooeeds_ ln p:;t.eo1ng itsalf .. ~.:.tn .aoo'ord _wlth the -pre-
. capts of ·the right" .78 -• , .. ·· 1

Speaking mo:re spec1f1oally of . :tntarnatlonal . law, , Alcorta 

suggests thst ,tha · sot en ce thereof i a ·to be observed -from two 

v1ewpo1.nts: from that of v~hat ought to be., and from the 

viewpoint of what is. The former is universal., the latter 
ta applicable only to . those who have ·agreed to 1 t •79 

As to the n atura of the foundation s 1 . · Aloo:r,ta makes the 
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••• the basis (fondament) of international law 1s · 
·· foqnd tn principles in the n~ture o.ommon to all 
men,· and. -.1.t· 1s manifested prograssivaly by the 

, consent of the moat c1vilizsd peoples. Inter• 
national law, said the ·Engl1sh government to K'tng
Freclar1.ok r:r . of P:ruasia, 'is founded on justice, 
equity and the'· nature of' 0. things· and 1t 1s con• 
f1rmad by a long usage.~ . · 

69. 

As to whether Alcorta. is more ne,arly. a positJv1at, a 

naturalist or a true eoleot 1c, one may t~;rn to h1s own state• 
I. • • ' , ,,. - -

mant of ., faith • . He dascr1bes eoleot1o1sm ,as baing based on 

·tt • •• the pr1n c1ples of Juatioa and the modlfiostion s 1nt:ro• 

):luoed by oustom., usage, oo.nven t1ons and treaties", 81 and 

later suggests that the eclectto sohool 1s the most nearly 
. , .... 

· C?rrsot .of ,the aP,proaches .. to· 1n.temat1onal law.- -

The eoleot1o sohool ,vithout ·.aoubt is that _which 
1most:· nearly approaches the tm1th, although the natu-
:r.al law, as. muoh as ol." .perhaps more than the poa1• 
t1va law, . cannot assume an tmmutabla form in its 

. applications, ancl on~ , oan only oonsider 1.t as an ag• 
gl'agate of rules 'open to any· and all mo~1f1cat1on. 
Nothing ahows th1sJ>ettar than the divergenciea of 
·opinions of those very· ones who aff1rm its nacas• 
sary- oharaoter, 1n order to ba aonv1noed of thts, 
it is enough to analyza the wo'.t'lcs of Wo:f:,f' and of. 
vatta1.a2 · 

In the light of the above evidenoe,· it .is apparent that 

Alcorta is an aalaatio, and that h1a aonoeptlon or the .pe:r• 

sons or subjects of international law is traditional. 

_,. . . .,,,, 
Osos.r Rodriguez Sa'!'achaga (1867•1936) was another 

.Ar,gentlne .whose wi,1.t1ng on ,.nternationel law . falls v11.th1n 

tha o:rb1t .or thta chapter. Ha wrote also on the general 

subject or tha adm1ntstret1on of justice, but the interest 

hara is ·1n h1s book written 1n 1895 as a textbook for 
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olasa?'oom use. It 1s 11 ttle more than an elentent·ary oompi• 

lation of opinions., and apparently the author is muoh indebted 

· to his compatriot., Aman o1 o Alcorta. 

After treating the various schools, he quotes Aloorta, 

seemingly with approbation, to the effeot that tha eoleotio 

school most nearly approximates tha truth.83 

Ha observes with Alcorta that sinoe nations are merely 

groups of human.a, one must aeek the basis of international 

law 1n the same plaoe as tha basis of private law, 1•.2. • in 

.the n atura of man • 84 Thi a view is well !'eprasan tad 1n the 
.,,, ,,. 

following quotation which Rodriguez Saraohaga takes fx-om 

Aloorta.s 

T.b.e basis of international law, lt has bean 
said, is found in the natu:re common to all men, 

. being manifested progx,esa1 vely by the oon serit. of 
the most ci v111zad peoples 1 it 1s based, then, 
on justice, equity, and the natuzta of things and 
is confirmed by a long use.ga.s6 

Rod:r:-iguez · Sar;ohaga holds, as regard irig d a:f'in 1 t 1.on, 86 

and, in faot, in all important tteapaots, to the same op1n1ons 

bald by Amancio Alcorta. 

Q• The Naturalists 

The work of J'os-;. Mar(a. de Pando (1'787~1840)., ftrst pub•. 

lished in 1843 and latex- 1n, 1852, may b~. cona1de:rad as one 

of the most intriguing of .the Lat1.n American oont1"1but1ons 

to 1ntemat1.onal law. The v10rk, though ·widely known, is re• 

marltable in that wh1le that-e 1s. muoh ev1dan oe of plagiarism, 

it does not seem to bea~ the philosophical marks of the work 

copied, !.•.!•, while Bello gives a pos:ttiv1st1o ·t~rn87 to his 
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eclecticism,.· Pando• s vmrk 1.s of qu:t ta a naturalistic bent.88 

Tb.are has been no attempt hare to determine the extent' to 

whtoh th1.s quasttonabla practice was indulged· 1n, but suff1oo 

1t to say .that in soma instances sqcoaasive pages ware lifted 

from Bello' s work wi tho.ut appreciable acknowledgement being 

g:t.ven.,,89 ·and incorporated into that of Pando. In som~· of 

these oaaas ~ha o~ly originality sho~ 1a an occasional_ ohange 

in punctuation or the· slightlY. altered beginning or_ anding of

a paragraph .. 90 

Pando ·was born in Lima_, Peru, but was eduoatJ1d in Spaill-. 

He· had:'dlplomat.ic.,e:,cparfence both under the Spanish arid under 

thfl Pal"Uv1an govarnman ts a~d wrote on V'ar1ous subj acts be• 

sici'es 1nternational law including pol1ttos, d1plomaoy1: and 

.. morality.91 

Pando 1s often anything but clear, but ·he seema, to,rec• 

ogntze the usual d.1chotomy in international law: ·.the neces-

sary law which 1s impelling on the oonscienoe onlYi,en? :the 

voluntary law whioh depends upon consent, 1'•.!• con1verrtlons 

e1.thar tacit 0.1 .. axpress.92 This latter segment of inter-

national law, however, is also gl'oundad on the natur.al· law, 

· for., in Pando' a view, the inviolability of treaties has. the 

injunction of natural law.93 

Pando ts much ooneemod with aanct,.ons 1 · and seas ~e-

. 11g1on as the .chief, of these 1n international law. The pen-

alty is that -wh1.ch Div1ne Juatioa will aae fit to 1.nfltot 

upon those who . dare to transgress the natural law. Public 
\ t 

opinion represents anothel'.' aanotton but 1n the in tern at tonal 



sphere it is, of lesser importanoe.94 

Regarding the positivist writers he says: 

Unfortunately, all the writers belong1.ng to 
the school called positivist, have dedicated 
themselves (part:l.cularly the Germans) to treat 
e.xoluslvely of this conven t1onal law., neglecttng 
tha. natural {law) which ought to be. 1ts basis, 
its pure and salutary source. In tha course of 
this treatment, we shall have many oocasi.ons to ·_ 
reproach them for this vioious fondness for 
signalling out the variable practices., at times·,. 
oontradictory., and repeatedly absurd or unjust, 
as true pr1n oiples of -a so1enoe sprung ·rrom 
,et em al reason• 95 
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At another point ha makes it qui ta_ olta.f~r, ~ha~ he considers 

oonven t1onal law as only a ·m.or:s fox-ma11i~a>veraton of natural 

law. "The law introduced- by paots and ouatoms,'' he ,says,. 

is to pr1m1 t1ve · {1•.!•, n aturall in tern at 1onal law 
""•what the ci v1L code of each people 1s to the . 
precepts and proh1blt1 ons of the natural lav,. It 
then makes specific and raip:tlar1zea what. wa.s vague 
in tha9ijr1m1t1ve law, and lwhat) needed f1xed 
rules. , 

There is, however,. another side to Pendo. It is' here 

that ha shows some 1n.ol1nation toward posi tiviam. In ex• 

plaining why he wrote hi.a· book, he suggests that Spe.n1sh 

tran sla.tions of foreign works ( the only texts available,. ao• 

cording to h:tm) tend to be too abstract and do not give 

eno\?-gh attention to tha positive lav,a.9 7 

At another point Pando asks., in affect, what is to be 

dona about the un.fol'tun ate laok of a ooda o.f natural ·and 

'oustoraary international law. He aryswe?'a by suggesting re• 
course to tha "etam al masima of morality" and to the works:. 

of "acoraditad writers qf int~rnat1onal juriaprudenoa".98 

He defines 1nternat1,onal law tn the follo·w1.ng te!'ms 1



The independent states .aons1darad in their 
mutual ralationa as moral persona are called 
peoples ( gen tes l or free n at !on s • The aggrogata 

, of the1l:' raciprooal. and perfect rights 6ncil ·of 
tha law of the states among themselves forms · . 
the commonly ao•oalled law of nati.ona (dereoho 
£!.! ·sent&s) or, _according to tha modem _ expres-

. fJion. international law • . , Thia 1s , n oth1.ng else, 
according to the common understanding, than 
the colleot1on. of those laws, ·or general rules. ,. 
of eondu.ot which the nations mu.st (deban) use · 
reciprocally 1n · order to guarantee ·· their se-
curity and common wall--ba1ng • . Thia 1s what 
ord1n ar1ly 1 a undel'stood .as natural la,v., ap• 
plied whenever possible {en lo pos1ble) to the 
nations. considering the human race spread over 
the face of the earth as .a great soolaty, or 
which each state ls a ·'. member, and _ in<. whi oh each 
and all with respaot toes.oh other have the sama 
rights and the same dut1as whioh 1ndlviduals of 
the human species heva am?ng thamselvea.99 · . 

. I ,t ll'!BY. be oonoluded, then, that Pando ts much less clear 

than Bello, becauae1 1n h1s plag1ar1am he 1s somewhat ae-

l e et 1va and or ten om1 ts s ala ot1 on s 1n wh5. ch Bel lo ol arif1 ea 

his gener.allz·atlons.100 Whereas Bello seems clear, con-

sistent,· and logical ln his development, Pando impress as one 

as be1n g somewhat more vague, as having less oomman?, of h1 a 

·subj eot, and as being lass sure of his own theo:retioal and 

praot1oal conv1ot1ona. The judgment that Pando 1s more 

naturaltst1oally inclined is drawn from the seemingly lees 

·sin oere and less strong remarks about .. the use of pos1t1v1sm 

1n tnternatlonal law, and from the general flavor or the 

worlt as a whole. This. con o~~aion should be viewed, however', 

1n the light of the highly subjeot1ve oon,sidarations wh1ch 

are invol vad. 

It may be safely concluded also that Pando's view of 

the paraon·a or subjects of international law is trad1t1onal. 
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Of a+l the n~tural1st1oally 1nol1ned ·wrltara who are 

Fev1swed in .this study, one . of the moat emphatic in his post-.
t1on 1s the Uruguayan, · Gl:tegor1o Perez. Gom~r (1834-1885). Ho

has wr1t~an, :tn · addit1.on to this study of 1.ntarnattonal law. 

wo:rks in the field of natural law and also :regaro1ng the 

early explorer, Americus ·vespuo1us .• It is pert1.nant to ·note 

·that the work reviewed here, whioh was published ln 1864, 

·.contains an introduction dealing with .natural law, and 1t , 

may b_e cateeox-,ioally stated that · the author's ent1ra or1en-

. ·, tation 1s on the natural1st1o plane~ 

Perez ~omar defi.nes 1ntarnat1onal -law as 

.••• the appl1oati.on of ,natural and a'dm1.tted :Pr+n o:t.• 
·plas by- .the o1v111zed and 1ndapemdent ·nat1.onii in 
order to : regulate their diffaren oes "and to daoida 
oonfltots between the laws and usages whtob gov~rn . 
'l;hem.101 . . -· . -· . .

· All la,v, ha says, 1a merely a man1f_estat1on of natil:ral law. 
, . ' ' : '

The same, in his view, 1s_ ,t'rua _ of civil and 'p.oli t1.o·a1 law as

woll as 1ntarnat1onal law. The d1otates or natural law a:re 

raoogn 1zad by the oon s oten ce and ·through , "ideas o_f reason"• 

This state of affairs_, . 1n . his view, 1s 11the 1ntent1on ' of 

Providen ca" .1o2 

This naturalism takes -a Ptifandorfian t'UI'n when Perez ob• 

serves that the nations wh1.oh . are frea and independent, 

though . by ·themselves having formed a· 0human1tarian ·:whole", 

can be ruled only by God,103 an h;rpcith8d~ wl:i,oh he obviously 

· aooepts as soU!ld because, l1ka Pufendo:rf and not fon example 

like Hobbos, 1n his next clause ha raoogn1zes stab1.~1ty and 

. therefore ·the actuallty of ·1nternat·1.onal law~104 .. Ho 
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rei.t~ratas that natural· la\v· 1s .the . ·only esaantlal basis• ·of 

law~ \ The· oonsolenoe and reason by whloh 1 t 1a iteoogn1zed, 

·hbweyer, ls not that of one parson alone, but a reoognlt1on 

that '.( ls un:tveroal .:tn, character. The id&a · 1s that by means 1 

' • • -r . : ~ •. ' ' :•·1

·or:'. gbneral ac'o~ptance t':( rule 0 of naturai law ts pr,omulgated, 
. ' .,:; i . . . '

11 ot ·i:breat'ad. · He go·es . on .. tc, warn, howevet-, that · gen a:ttal ac-

:Oep~an oa alone· doa~f n'i·,t .oreate an obligatory· rule'; the rule 

. . .

) P erhapa ·• 'tha beat ·(;~.tatement of ·th1 s. authorfs ·views·~ ap-

'p~Ql'll in · the . aeotion ftJ{.whtoh be d13cusaes the sou~ee; of 
/:!_ ;, · · . . , .· ::: - • ·-_ ,. ,·,:_,.,,,.__ .

hlternatlonal law. 
.'. · ..• ,._ ..·.- ·'. '; . . _ _ · ' ' . 

. . ,· . . 

... Vie shall not ·mnkEf div1s1on,s . of inta:mattonai 
:'law, baoause : it .: fs the same, . but , we shall sl<atoh .• 
.. the a9uttoas f:ttonCwhloh tt emanates: . , · 

i • . D1I'aotly' ,fro111 reason . and un:tva:r.i.sal con• . 
soianoe as the promulgation of eternal justice; 
,soi11a .. call. the. law thuo raoo~izad !.ntarnal, . oon•
tus1n g 1 t w:tth s imp la moral duty. But the obl i-
gatlon 1s dLsting1~iahed f'rom . tha duty (dober), . 
in that the letter may be optional. Thus, as ·wa 
see 1t,· the:r-a 1s no 1n1Parfa~t obH.gat1on f every 
obligation is an unavoidable rule of oonduot and 
on a mu.st undarst and that that v,hl oh 1 s oalled 
1mpe'.t'.feot o'bligat1Qtj ts merely mo:r-al .·.di.tty• . All 
of tha obligat1011s of . a nation may ba raquil"ed., · .. 
but not all of tts . dut1as. . · 

2~ From traa-ti1as and oonvan ·t1ons, as souroas 
of spaoial obl1ga·t1on. This law 1s special for 
th~ contl'aotprs, but ~t can ba . involtad in siin1lar 
oases as dem.onst:ration or dootl'ina. Soma call ·. 
this eosltiva law • . ····· .·•.· .. .• . . . . . 

3. ,,. From tha isan a~al usages of , n atlon s, ·. thaaa 
usages bei.ng justJ' some . call . this customary law. 

4, Lastly, ·Jrom tha authority of the ·authors~ 
who aa 1.n·lie:r.praters of tha l~w give legal fora~ .: ··. , 
to points on which there is a·graement, and from:: - . 
the da~r8~ion s 1.n wh1. oh tha most j~dicim.1s ara .. in 
aooord. . . . 

While it · is evident that poai tlv1st elements play AtJme

pa:rt ·1n Per~z Gomar's 'system, there would seam to be little 
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doubt that his real orientation 1s toward natur'alism. As to 

persons or subjeots of 1nternat1on~1 law, he seems ho be as-

sen ti ally tradl tional" 

,,
· Jose S1lva Santisteban (1825-1889), a Peruvian, 1s an- · 

other or, · the many Latin Amarioan publ1c_ists who wrote his 

book a,s a text for teaohing. He has written in the areas of 

constitutional,._ p~nal, natural, 'and intarnational law. The 

work ment1?ned hare~ whiol?, was published in 1864, 1s as olosa 

to pure ·ecc
1

lea1ast1oal naturalism as one oo·uld hope ·to find 

anywher~• VJh1le the value of traat1aa and ,usages is aoknowl• 

edged, these are viewed as sterilaunless they embody reason 

and · j u'ati,ce .10'7 ·, 

Silva is not entirely clear as to what justice 'is, but 

ha 1s persistent in his search. ttrntarnat ional. law", ha says, , .. 

·• •• {1s) the science. which treats of the. regulation 
of international relations according ta the oternal · 
principles of justice, or, in other terms., of the · 
establishment of. principles to which the nattons 
must (deben) subject themselves 1n the granting of 
:external means necessary for advancing tha1%' 
rational ends .10s . . 

Elsev,hore he says that tha realization of "the p:rlno1ple 

of juat1ce• is tha end to which nations must d1reot them-

aelv~s,109 and at still another po1nt it ta made abundantly 

clear that natural law 1s to be regarded as no lass b1nd1ng 

1n human ·affe!ra then 1n, the realm of phya1osl phenomena. 

Just es laws govern such matters as stellar movemerita~ the 

tides, and the regularity · of n1.ght and day, so 
. .

•• .1t 1a undoubtable also that the 1ntell1gence 
obeys unva:rytng _laws 1n . alJ the spheres of 1ts 



aet1v1ty and ha who would dare to deny tha'·moral 
la~t wouid be a stupid ~arson worthy of p1ty, a 
poor blind one y1ho does no~ see the resplendant 
11.ght of t:ruth.110 .

77. 

These laws apply to nations as well as to men, for. to quote 

h,. s own picturesque words, 

• • .the creator of the world who has established tha 
harmony of the elements, could not have left the 
nations 1n chaos; .the God of Ie:r-ael ,,ho led his 
people n, the desert by a myster1ous aloud., like-
wise has. rife.tad justioe to lead. the nations 
foreward. 

At a late!" plaoe is established tha relationship whi.ch, 

in Stlva 1 a jttdgmant,. obtains. between natural and positive 

law. Aocordingly treaties themselves d;ttaw their validity 

from. the natural law. The meaning is emphatic ·and clear. 

There oan be no mistaking the view in the followtng passage: 

&lt tha treaties do not, 'create laws, they are 
not. tha1r sou.roe, but only the soo1el medium for 
the1r ree.11zat1on; the1r obligatory f_o'rce, their 
tnvtolab111ty and san ot:t ty as one is accustomed to 
say, eman ste from_ .the pX'e•exi.at.enee or the pr1n-
o1plas of just1ca which they verify; a law rec• 
ogntied becomes .by the same aot obligatory and .tn-
v1.olable. To sea,rch·for the obligatory force of 
t:tteat1es in a prel 1m1nary convention, 1n utility 1 
or in naked mqrality., 1s to mistake the nature of 
jur1d1oal obl1gat1.on. .. . . . 

For the va11d1ty of treaties the aama con-
dit'-ons are required as are established by natural 
law for contracts 1h general, mod1f1ed somewhat 
(1ll!, tan to.) by the speolal nature of the nation; . 

. such . requi sit ea are three;. legal oapac1ty, free 
oon sent, lawful obj sot .11~ · . . 

There oan. be 11ttlo dcubt as to Silva Santisteban' s 
orientation. H1s naturalism 1s. manifest· on virtually· every 

oount. It seems qu1te evident, also, that his views regard• 

ing the persons and subj eots of in ternattonal law al"e 

trad1 tiona1 •· 
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Augustin ._ Aap1azu (1817-189_7), who has wr1 ttan in the 

f1elds of con st1 tut tonal law a.nd intarnat1onal law, wrote a 

little text on the latter subject tn 1872. This book does 

. not appear to ba too wall reasoned, y~t 1t has its interest-

ing aspects • 
. .

·It 1s not entirely clear just how emphatically Aapiazu 

embraces natu!'al1sm. At ona point ha · sounds almost l1ke 

Pufendorf; elsewhere he seems to have more of an eclecttc 

flavor. 

· Although he does not want to dwell at length on the 
. • .

matter, ns ha ·. considers 1 t of only secondary 1.mportance, he 

ocnoludes tha1t. it:1 a so1entifio sense 1.ntern·a~i.onal law is 

law· only when it oonforms to the d1otatea of justioe.113 

At another place, he seems to say that the philosophical 

or rational ,. -international law., whtle serving. as a ba.a1s for 

other ,aspeot·s of -the lew of nations, 1s · obligatory· on all 
. ' 

• states., wh1.le the oonventional law :.binds '. only _those wh1:.oh 

agree thereto .• · Oustomacy law 'is binding, . he thihks:; 'put 

only so ,because tt · is presumed to ·be tn conformity with the 

· dtotates :of reason; if it does not ~efleot this ide~l, it 

need not be followed.114 

As to' the baals of the .binding f'o_roe of natural law, 

. Aap1azu has the follow1n g to· say: · 

The rati .. onal law of nations has - 1 ts obl1gatox-y 
force 1.n the duty of all intelligent and free 
betngs to mako their acts conform to the pre• 
aor1pt1.ons of reason and just1oeo To be just · 
and reasonable is to labor in obadianoe ( suj ea ion) ., 
to the judgment of con sot en ce and to the designs 
or the ,CreatorJ to be -unjust and arbitrary is to 
attack another• a rights and to make ontfg1r · 
culpable before God and other peoples. 
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An eolect1ci·am appears; howaver, ·<when it is asked how 

, i . ·.\ 

one would go . about determininif the ju~t ,·and the rational 1n 

any oaae of doubt, or in a partiouia~f itpresoript1on of the 

.conventional law'', hence to evaluate its · binding effect. He 
., , 

· ~n-sw~rs by 'point1ng to . tho sources of international jur1spru• 

d~r1oe., ~o .·the wr1ta:rs \Vho., when rri · agreemet1tl, make a 
. ' . • . - , ,. \ ' '

obl'ar oaaa for tha 'validity of tha rule/ t .n question •116 In 

:tha .f!eotion just outlined., Asp.1azu mantio·ns conventional la,,. 
' ' 

.· p1:1esuniably in t·ha s·en~a - of -treaty law, and in a passage out• 
' ' ' 

l;ined aaritar,117 ha · sp~ak; ,or ou~toma~y' law. It ts 1ntarast-

1n'g to note that ,' 1n both 1.n stances the . idea is that : a diatate 
-· . \ 

· bf nar'the:r · of these p6sit1_v'3 forms ,is val°1d if it ratls to 

·, oonfornt to the rational or natural' .law. ' 

International law is defined as 

o •• the collact1.on of laws or general .:,:tules of oon- . 
duot_ wh:tch states must ·(deban) obae~v~ . ·among , them• . . 
selves for their. sacur1ty and common 'well-baing.-118 

It _seams quite apparent that tha · main orientation 1s 

toward. natural :tam., although, as ha.a bean •, po1n tad out :' Asp1azu 
' , • ' ' . 

is hot without his mo:rao positivist facets. H:ts views on the 

subjects ota persons of inter11attonal law appear to be 

traditional. ·' 

/ 
Although the work of Antonio Saenz (1780-1825) d1d not 

· originally appear in book form, :tt seems not - amiss b1"iafly 

to review· his lectures, at this point, f'or 1t may be con• 

j ectured that much pedagogical work of th1a flavor . has been 

. tnfluemt1al in aoadflm1o and other o1rolea in Latin Amer1ca. 
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These iectures were g1 van 1n 1822-1823 at ,the .Un ivarsi ty of 

Buenos Aires., then only the embryo of the present 1natl tut1on 

of that name. Saenz·, who apparently was a priest . and a law• 

yer es wall as a scholar., was rector of the University for a 

tima., and portions of his lecture notes were preserved 1n 

the faculty 11brax-y. In 1939 they>waro pub11.shed by the 

University of Buenos Aires as a contribution to the histori• 

ography of Argent1ne lawo 
. . 

Since muoh of tha work 1s not extant, a clear picture . 

is hard to dtiaw. lmough 1s available; howevet-, to 1nd1oate 

a strong naturalist1o v1aw. 

Drawing a di st1not1 on between p~bl1.o law and international 

law, Saenz po1.nts out that the former . ralates to the . interior 

regulation of the state, while · 

The la.w of nations 1s universal and it comes from 
nature malr1ng .1 taelf, kno1rW1 (gandos·a !. conocer) 
solely by right reason. Also soma are accustomed 
to call it the origtnal and prim1t1va law of 
natio"ns • It has obligated and will always obl1• 
gate ,all n a_tiona and all govemrrits, and 1t 
,v:tll last aa long as the world • .. ·.. · 

Saenz holds that net.ions exist 1.n a state of nature muoh 
. . . ' . -

11.ka ~he cond.1 t'ion ori oe · thought· to have been that of 1nd1 vi d-

ual parsons 1n their pre•oiv11 state, and that thell' laws 

••• are de:rived from an i.mmutuable law .established 
by the Author of the Universe, whose preoept·s are 
un 1ve?tsal, and there · is no otieated being who is 
not obliged to ._obey.~20 . . . · · ·;. -· 

_In defining the law of nattons, :this complete naturalist 

observes that 

••• it is the natural law itself when applied or 
when taken in the aspect which regu.l.ates the 



al. 

,,,.,. 
The vtrtually complete naturalism of' Saenz is apparent. 

'His views on the parsons or subjects of international law 

seam to be traditional. 

R• Juan Bautista Albardi 

The contribution to international law of the outstanding 

Argentine, Juan Bautista Alberdi (1810•1884) has not been 

'particularly lengthyo It 1s being dealt w1th separately, 

however, beoeus,e tt 1.s enttraly different ln flavor, purpose, 

and nature from tha texts and treatises on intar.rnational law 

whfoh have been reviewed up ,to th1a point; also because it 

,parallels somewhat an.d seems almost to anticipate tha reform. 

l1terature of tha twentieth century. 

; Alber.di was ri.ot a diplomat like Calvo or Bello, nor a 

scholar like AI:,aorta,. but a. legal, aooial; and political 

reformer. He spent mu.oh of his life outside his native. 
'·Argent1n a beonuae he was not happily thought of by th0 au-

thor1t 1es there whom he constantly and strongly orttic1.zad. 

Albard1 ,vas especially hard on the dtotator, Juan Manuel de

Rosas. {1793.-1877),· but afte:r 'the latter's fall from ·power. 

1n 1852 ha retUrrted to Argentina end than served the govern-

ment in 'd'iplomat1o capa,ctt1.es 1n Europe. V>Jhan a further 

gova:rnmantal change oocurred in 1861 Alberdi .rema1.ned abroad. 

He died 1n 1884 1n Paris. 

Alberd1 wrote widely~ there being soma twanty•four 

volumes to h1s ored,-t, of which sixteen we:re publ'lshed poet• 

humously. !t is 1n these latter works that he makes his 
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suggestions regard1~g .1~nternat:to·nal law. His ·Viirit:tngs in• 

elude,. however, const1 tut1.onal matt~:rs~ 1nternat~onal lew and · 

relations, economics, sociology, and related matters. 

He is probably best known 1 _tq Argentina for hie work, &!!!.

banes, which ls a study of 11beral American aon stituti.ons and
. .

1n which ha makes some suggest1ons-•desti.ned to ba largely 

acoepted-~ragard1ng a new Argentina constitut1on.122 

H~s raptitat'lon and · prestige 1n South America is remarkably 

high • . .It . might not be amiss to liken · him 1n many respects 

· .to IJ.'homns. J afferson 1n · tarms of stature and of nineteenth 

century libar•al ortantat:ton. 

Most ··or Alberd1's remarks concamirig international law 

.are 'made 1n his Crimen £!.2 p;u0;rra,12p ·.although . obs·er~ation's 
,,) 

' 011 this subj aot are found scattered "throughout othef <:parta 
. . '

of his posthumous works. 

W1 th ref eren ca to the Crimen la suorr~., the · whole 
. < • • ' -

theme ·or ''tha work ·1s that war ia by all counts an. evil ·and . 

must be abolished, a view which is closely related ··to h1s· be• 
i ' . • 

lief that "to govern 1.s to· populate ff • 1 24 As to the sources 

of law, Albordi is fairly explicit. He opines that it 1s · 

created principally by commerce, "the great peacemakar" .125 

It is emphasized., moreover, that- international law 1s only 

a segment of th~ .· entir~ body of law ss a stngle un~ty.·_ "The 

la~«, h~ observes, 

is one for 811 the ·human race by virtue of the ·unity
i ta elf of · the human race• 

· The unity of law, as the jur1d1oal law of man, 
th,1 s 1a ·. the great and slmple , foundation on which 
the whole edif to, or huma..'1 law ought to be . 
construoted.uae . 
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Ou;tltning the seve!'al_ branohas of the law, he concludes: 

'All the· confusion and· the ob·scur1ty, in the 
perception of a simple and clear law as the moral 

· rule of' man, comes from this Olympus or rrn.11 tltt1.da 
of Gods which 11ve only 1n the fantasy of the 
human ·1eg1a1ator. · 
. One God., one human spectes, one law as the 
law of the. hunian species .127 . 

nThat whtch 1s called the law .2f nat!.ona", says Alberd1 

at another place, n1s the human law seen in its most ganera1, 

most elevated, fand) most interesttng a.speot.ttl28 

The straas'whichheplaoes on the un,ty of law_has a 

carta1.n naturalistic ring about 1t, and there ia considerable 

, avid en oe to further the po1nt of his reliance on naturalism. 

Only war, ha suggests, ia a just1f1cat1on for war;l29 and 

a.gain, war 1a by nature. partial and hence unjust;130 and else-

where, n ••• war· ia a cl:'ime when 1. t does not have peace fo:r 

(its) object, that 1s to say, justice, whioh 1s the basts and 

cond1 tion of peace. nl3l 

At anothar plaaa 1t is said that 

••• tha law whioh 1s used for 'natural law 1n order 
to regulate the relations of man to man wtthin
the nation, ts one and the same as that vihich re-
gulates the relation a of nation to nation .132 . 

In a similar though more axhol"tativa vein ha urges the 

orea~ion of a more oohe~1ve world society whtch w111 .result 

naturally in a lag~l S;[Stem, i•.!•, ubi soa10tas ,.b1 jus. 

The authors of international law are not those 
who have de,,elo·ped 1ntornattonal law. 

In order tn ·aevelop 1ntarnat:tonal law es a 
science, :tn o:rder·to give 1t as·law the domtnion 
or· the vmrld, what matters 1s to create the 1n-

"ternat1.orial. material, the intarnattonal substance., 
t,ha 1ntarnat1onal life, that 1s to say, tho union 
of tha nations 1nto a vast social body of so many 



heads· of states·, governed by a thought., by an 
op1n1on, by . J:} unive:ttsal and common judge. . 

The law will coma by · itself a.s the law of 
life of this body.13~ · . 

•
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There is, on the other handi a phase·. of Albardf ' .a wr1 ting 

which sounds somewhat ltka James. tn.11134 or Hugo Krabbal3S or· 

even · to a degree like Jean' Spiropolous.136 · Thts is where he 

emphasizes the ,.mportanoe of publ1 o opinion• After remark1n~ 

with rafarance to the lack of:.:: a .judge to dec1de' 1nt·ernat1onal 

problems, he su5goats that the absence of such an attthor1ty-

does not., however, preclude the possibi+1ty of a gerieral .· 

opinion or con sen sua on any g1ven problem.~137 Ev.en here, 

however, one has the faeltng that Alberd1 does not crest aside 

h1 s n atural.1~ sm, but rather that public op1n 1on ,.n soma way 

reflects justice per !.!~ 

Since this opinion exists, or is .poastble, 
1nternat1.onal law and the Justice pronounced 
according to tt, are possible, because among 

· nations aa among 1nd1.v1duals, 1n the world . 
society as in tha national aociety, law is 
nought but the expression of the general op1n• 
ion, and the super1or judi oial judgment 1s 
that v.

1
~h1oh £S1aou~s completely with the public 

con sc ence. . . · : . . . . 

Suffice 1t to say hara that th1s material as a whole 

suggests a strongly natura11st1o eolaot1c1sm in 1ntarnat:tonal 

law, but it 1s an ooleot1o1.sm whtoh reflects not so much 

· the customary Lat:tn Amer1cgn reliance on · a form ·or acoles1• · 

ast'.1.cal n ature.11am., · as n relian oa on something ak1n to nine-

teenth century rationalism • . ,. 

Regard1n·g the pattsona or subjeota of . internatlonal law, 

Albard.1, wh1..le not al.together olear; neyarthalesa -18 sur• 
f1c1ently· so to 1tid1oato a :remarkable modernism •. lf.• •• ~:]he 



objects .of 1nte·rnat1ona1 law" 6 he says, 

a.r.e th.a aame as those of oiv11 law: persons, that 
is to say, Stat as, considered in tha1r sovere1gn 
oondtt:ton; things, that is to say, territories, 
seas, rivers, _mountains., ate •. , considered 1n them-
selves and 1n their relations with the States 
which acquire possess and transfer them,· that is 
to sat, traat~a_fl, .. cg:nvent1ons# cessions, 
1nher!tancea, eto.lv9 · · . 

as •.

It is to be observed that Alberd1 speaks 1n the last 

paragraph of *'objeotatt of intematl,onal law and .riot subjects~ 

What'.Q_er this ,cJ.1,st1.notlorr has relavanoy here ts perhaps an

question ,l4 0 but certain othe:r statements would seem to 

the question in.the negative. An example may be 

seen · :tn tbe f'ollo\Vin g unusual remark: 

Tho favorite persons of 1ntemat1onal law are 
States J but as these are composed of man, the per• 
son or the man is not foreign to internattonal law. 

Mot only, tho states are members of humanity 
as society,. but the 1nd1 viduals of which the states. 
are composed. · 

In the last analysis ths 1-ndividual. man 1 s 
tha elemental unit}l of all human aasoc1.at1..ons; and 
all law, though .it be oolleotive and ~~ne:ral., is 
ultimately resolved in a la~v of man .1i1::1. 

Somewhat later in the same d1souss1on · Albardi makes the 

following. remark ~,hioh, oon.a1der1ng tha oer~~ury in whi.ch it 

was written, is almost startling e.s ropraaent1.ng a v1ewpo1nt .. 

which even today :ts suffio1.entiy rare: 

•• .when ona or many indi v1duala of a state ara 1.n-
ju:red as regards thail•. lnternational rtghts, that
is to say, as membe:rs of the aooiety of humanity, 
although 1t be by the government of tha1!' country. 
they can invoke international law, to ask the 
world to ma.lee. it respect their parsons avan though 
it b.a. against tha government of thai:r own country. 

The intervention which thoy ask, they do not 
aak· 1n, tha name of the statei only the govern-
ment is the organ to speak in the name of the state. 
They ask it: in, their own. name. through international 



law which protects '.·them lr1 the guari~tees of 11bel'-
ty, life, aeour1~y, equality, eto. . . . , . 

A~though Albard1' s v1ewa on the nature of international 

law aan bast be labeled as strongly naturalistic eolect1oism, 

it is nevertheless true that the ov·erpoweTing co_ns'.lderat1on--

-, toward wh_1ch, it must be emphasized, he .was directing h1s 

argumant~•was the power of pu.bl 1c opin 1on. He was out to 

make changes and 1n so doln g he · uaed both naturalist 1c and · 

posit1v1at1c ~iements., bu~ ?-1~ importance ~asts largely on 
- · ,_. . . '

what he !JBS trying to accompli'sl?,, l•.!•., the abollt~on of war. 

As to his con capt 1on of _tha parsons of intern at ion al . 
. . .

law, ha alone among nineteenth century Latin Amar1oen wr,;.te?'s ' . . .·
.. , 

views the individual, lr.t the light of having international I)er.-
. . 

son'ality. In thia regard ha anticipated one or the most 

moma11tous of twentieth century developments in the field of , 

· internatlonal law. 

!• M,1soellai'1,I 

In addition to the writers who have bean reviewed above 
1n some · detail, a few tltles should be mentioned 1n the 

interest of making this chapter as oompleto a survey of the 

nineteenth century literature 1n this area as :ts possible. 

Among these ·works is Der echo 1n ternac1onal mexicario,143 

a work in three volumes which 1s soma1;1mes aaoribed to Angel 

Nunaz Ortega, but which was apparently compiled by several 

persons under h1s direction. Althoug);l 1ts title sounds 

pertinent, . it is actually. an official cot,nptlation of treat1es, · · 

un:ratifiad tl"eat1es, and partine1_1t laws. -
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A similar. work ts Derecho !.ntarnacional 8!!,atemal teao1 44 

asor:tbad to D. Ramon Salaza.r and Foder10·0 s. de Taj ada. This 

too is a .three•voluma work, .volumes two end three of wh1oh 

ware publfshad :tn 1912 · and 1919 respocti vely and strictly 

apealt~:ng_. therefore, do n rit .deserve man tion in this ohaptar • 

. Th'1e work, like tts !1foxtcan prototype, 1a merely a compilation 

of Guatemalan treat1.aa. I 'n add1.t1on, a work thought to be by

Federico s. d.e Taj ada. en t1 tled Derecho intern acion al,- 1894,, 

sought but oo'uld not be looatecl, ~nd 1 t ia conj e·otured that 

t~fs latter title maybave been merely an inborrect oitatton 

of. :- nerach.6 in ternac1on a1 i;uatem~llteoo 

The two works which have just baen mentioned are by their 

\f'ery:_irature such ·as to add amphas1s to tha positivist 

;. t·rac11 t 1 on • -
Another tttle which at first . seemed pertinent is 

,!nternatlonal 1!! :0f Spanish Amer1ca145 b_y Don Estanisla.o s. 

:' Zeballbs (1854~1923) wh1ob was publi .shed in 1893 This work, 

though by 'its t1.tle ~Jt~em1ng to be app11oable to a study suoh 

as this, is ~erli!ly a statement opposing Bre.zil' s posttlon 

·on 'lihe M1s1 on es dl°sputa. · 

Elemcmt·os -~ derecho natural ;r de santes,146 written ,b;.v 

the priest, Ctrtaco Morell\ ( 1718•1795}., llJho vias at the 

. un·1v0rslty of' Cordoba, was tra.n slat ad in . ~ha third volum,a of 

,_the .,facuJty ,:atudlas of ·the Nattona~ .Un1~~ralty of La Plata 

by T-{.uo1ano. Aba1lle. It appaal:'ed in 1911. It soama to

be an edolasla,stical statement of natural law and of 1ta 
, .·i i,

I ' I 

'appltcatfon ·{o '1~·tom·atlonal law• _.:,, It was felt that this work 
-,:; ~- ._ .,

was ·nOt wlthin the scope of the materials to be oovaraq. 
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The general work of Hanry ·vfue.eton which was cited : in 

the f1.rst chapter of this study147 was .'translated 1nto Spanish 

by the Mexican, Jose Mar!a Barros.148 Since Wheaton's work 

was ment1oned earlier 1.ri th1~ survey, and since it 1s aom• . 

parat1vely well known to Amar1can students of 1.nteme.tional 

law, it was felt that its perusal hare would not be profitable. · 

A work by Juan de ia Torre ent1 tled Gu1a para !1, estud 1o 

del _ derecho 1nternacional de Me:xtoo end reputedly ptiblished 

in 1879 was not available, bu.t a tome bearing the same b1bl1o~ 
' : . ' ; '

graphical data was available -under· the title of Guia para 

& e 'stud1o del dereaho con~rtitutional mexioeno.149 rt is 

surmised that the former ti tla we.a a mt sprint and that no 

such work exists. 

In addtt1on., tha:ro were a number of works of the .type 

. reviewed in th1s survey wh!oh~ though ntneteenth century pro-

ducts of Latin America# could not be looatad · for parusa1 ·. 

These are tho following: 

Acosta y Lara, Federico. ·Apuntes pet-a un ' qurso de deraoho 
- . int am ac1 on al publ1 co. · (Uruguay, l1J96). · . 

Al·yandara, Ballagarde. 
· . (Brazil, 1851). 

Nocoes el~mentos da diroito das gentes. , ----- -------
; · 

Azoarata. El dereoho 1ntarnacional amer1oano. ( 1898). 

Gaen aga 1 Mago asco, y Echatda. Mot as sobre el derecho 
in temacion al pub11.. co z i:rri vado. ( Argen t1na, 1883). 

, , : , / , ·. , 

. Legu1zamon., 0nee1mo. Apuntea so bra & p'r'ograma ofi o1a~ del 
Erimar curso., tomados por Lu1s T. Pintos y Joaqufn 
Ri vadavia. ( A~gen ttn a, 1874). 

Luna, Antonio. Manual del estudhmte sobre derecho 1nternao1onal. 
_· (Argentina, 1884, .- • 

Mart1.nez Stlva, Ca?tlos.., Notaa -~- la .£Q!!. Bello·. (Colombia;· 
1883). . , 
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. Matta, Pedro · di ' Au tram e Alburqu.erqua • · Elementos direi to 
das . sentes• .(Br~zil., 1851} • . . · 

. ' .

Monte;ra:r:-, :toren~o• _· Noo1.ones d_!! deraoho da ·gentas z leyes de
. . la, _guerra. {Guat.emala., · 1893) • .. · ··• .. ·... · 

.,Perelra:, 'Plnto·. ·Apnn1Jomontospara .Q. d1re1.to inte'rna·c1ona1. 
·., . . {Brazt 1, . 1864). . . • .· . · · . . . 

,_ --- . . . ' , ' . 

·_.:Pinto, Lut's ·T• , · Bivadavia, Joaqu(n ., . y Leguizam6n , · Oneslmo •. 
Dereoho tntemaolonal, ... {Argentine, _1894). · (Thfa tttle . 
and :eE:at o:r .. Lagu.tzamon listed above may refer to the 

. same wox-k). · ·

. $ut&oz. Oomnerid1o <de :dareoho .tntemac:tonsi £!.!•·· don Andre's. 
. . Bello. . ( Oh!l8)lB83) • · 

·.:,J ': ·- : .· :., ·;···-·:,:•', 

,.;oori olua1~on s 
From :the pre.oedin_g. ~e.lyais · #f :c~rtain tlieorattoal as• 

.. . . .' -~ ': 

·?p~ct~ :•ot nineteantli.-·centttry .I,}ittn·c Atnel'1oan wr1tet's . of 1.nter ... 
·. -,., --·· ... --~·-.- .. :, :-., ·•:. ~- . "·· ·' .. ,_;,. .:.' ... -_._·~/~~\--:~::~'·-::·r>);· .>:-~~-:- .. ·- ,· - ;. . ,•-. : " - , 

':)nat i.pna:t la-rl,- ': a numge·r. '. of ffltrly .alear ·coriclu.s5.ons · arm··- be . 
: ._., .. .-:.,. ;.. ~> ~.. . . . .. . .. -. ' · .. - : ,··h·.. : >;: _1 • - . 

:J•. rtr,~t:1 ,1t . mu-at _fof 'aorioluded that .thera;';,)l,r'tf l.1 ela~ 

It£ vJ'.~f f 8w ab~ o hit fst~{'.}'/~~:; speak . ei. tA·. h
1
·· .. 
1
a···.·.··.r.• .o··. : .. n t.ht.

1
e
0

\t_.u};t.,ho.'.:1
0

.•_:.: r\ '.P}s .:···_•·····.•·•··: .. r/w8
1
)t, h' 

i'. :•poJ:!.~tvtsm _or ·Pf . pur~(;::h•'tl-t~ra:;ttsm. ... 
( -:: .i'· ,:': : ·... '' ~-: ,.~:i.' ~->; ' ,._",: .: ·,,,•. 
·t . / •·.. ·• ' . . .. . ' . . ...· •. • .. ,: ... .·,. : ' ·..· . . .· ..... ·.·.. . . . •• ' . . : ii:·.'),- .. · :< . •. . •. /

,perhaps ·tl1e ·· e:xoeptton ' Q<f>::.stlva San t1st.~ban · and An tortio _Saenz 
'\ ·: . ,··. ,·. ' .. ' . ·-.-. . .>··";'. ·.· : ',,' '.'•,. ·.· :· . . . ' ' . ·, ... ··. . ' . ·, .

,:}i arE:J ': ac.1aot1os ·tn ~ome}d.eg_ree. -~_t ····1s .. s1sn'if~.c~1f•Jn;. this •-: ._ , 
.. . . <.~·\: , t '.' . : ; : .. :, '. . ' 

i?:',:-espeot ' that six , of ,: thiJ ··~en ernl 'treat1ae w:r{ters' tt>'iie'thar .. . '

; ,- .. ,_:;,. .:. : ,·

-->wfth/ Albard.i were ,pladec1.,:1n. th1s .• oategorJ• 
,' 1' . • . '1 

' ·.·•.2.
, ..... . ... ·, ...... , ,

The . seoond or>:th.$88 oon olus1on s .. {Ja° that?the pba1.:. 
;. tfvtst atra,1n ·,was ·probab,1y/ t~a most..'1n.fluantlal ·or ·. tlle · ·three, 

and 'that the moat b1ghiy,'. r ·aapacted .·wr~.t~rs of the n1heteanth . 

centu!'y we:r,e of . ,this persuasion·• Of the · writers reviewed, 
' ··. ·:, .. ·. ·.:,... :_·_·: . ' :, . • ..•.. .::.•

flve W8l?e ·.o.1.aas1 fied · urid.er, this· hesd1.n g .. and'. the ·. two border-.. 

line .. authors, Tremos~ · 1 .~,adal and B~urdon•Viane, were also 



90. 

of thts persuasion. It is evident, of course, that none of 

these positivists ware absolutists; rather,_ thetr orientation 
..

can best be summed up 1n the following quotati. on f:rom the 

not .. ed Argent1.ne, _9ar,lq.s Calvo: 

For our part, wa l"eoogn 1.ze that the general 
· 1deal of .justice can modify the relations of 
states fio the1r well-being and common profit J
n evarthelas s 1n •: the course or· our work, via shall 
attach preference to principles defined by
treaties, to _rules wh1oh are deduced naturally 
and logically from pu.rt1cular conventions or 
from diverse 1nstancas resolved ln practice, 
fi.n ally to sanction ad. jur1sp:rttdan ca .160 

3. In opposition to tha.poait1v1st strain which was in 

evidence in both tha positivist and the eolaot:lo writers, 

there was also a less pronounced, but nevertheless important 

naturalistic thread ·which runs through many nineteenth oen• 

tury works, The best example of thts point of view in a rale• 

t1vely pure form 1s tha book by Silva Santisteban, but. the 

acleot1o works also di splay eviden oas of thts type of thinking., 
,,, 

In add1t1.on to the class notes of Antonio Saenz, works of 

four of. the authors surveyed wer.e olass:tfied as naturalistic. 

There is ev1denoa presented elsewhere to tha effect that 

th1.s n aturalisM.o atratn has both neo-lCanttan and neo•scho-

lastio alemants,151 but no attempt hs.s been made hare to de• 

termina these points of origin. 

4. Wtth tha sole except:ton of Juan Bautista Alberdi, 

there 1s no deviation from '•the tradit1.onal · poatt1.on that the 

· subj acts of international law are states and no other 

parties.152 Alberd1's position, howave:r:-, anticipates one of 
' . . .. .

the most active and 1ntarest1ng questions of twentieth oentux-y 



international law. 

5. It ' would appear that the Latin American orientation 

reflected 1n general the same trench; as were evident 1.n the 

rest or · tha vmrld dur5.ng the nineteenth century. There 1s, 

however,, . sufrtci.ent eviden oe ~o tnd:l.cato .that Latin American 

jurist a have ente:rta1.nad · slightly more 'n aturalist1c elamen ta 

tp the:tr th1rtk1ng. than was true throughout the world as a 

.. whole. Thts, as has been said, ta a matter of slight degree 

only o



CHAPTER III 

THE WRITERS OF THE TWN'lTIETH CENTURY 

Introduction 

This ohep~er, without making any attempt to exhaust the 

literature, 1a based on a study of certain selaotad texts 

end ·tz-aat1ses among wh1 oh are the works or the mor·a widely 

known wr1 ters In addition, selected examples of the new in-

tarn at ion al law are rev1 owed. 

The plan followed ln Part I has been to group the pos1-

t1 vista and aoleotios separately wt thout tha sdtH.ti. on al oate• 

gory for naturalism that was included in the previous chapter. 

Th1.s is because there has bean leas evidence of relatively 

pure naturalism in the last five decades than before, so that 

. the only usefµl d1v1s1on ·would seem to be the one employed. 

Part II of this chapter is devoted ~ot to writers of 

.. trestiaes on intern at ton al law 1n general, but to advooates 

of the new international law •. ·.I.t .. has bean observed alaewhere 

in this study that durlng the twentieth century there has been 
y 

a marked reaoti1n against the excesses o:f' posft1v1sm,1 and 

the Latin .American segment /of this movement has been remark-

ably aoitve. Within it are to be found works of considerable 

interest, a number of which ·will be reviewed in some detatl. 

end a few others mentioned with a view to, 1nd1eat1ng trends. 

Part I 

!• The Posi t1v1sts 

Lafayette Rodriguez Peretra ·· (1839-191 '7) · was a Brazil tan 
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writer whose lt te:tta?7 endeavop encompassed family law, pri-

vate . 1ntemst1onal laW, and other legal studies as well as 

pub1te 1ntern8tione.l law. 

"Intsmat1onal lawtt, ha notes, 1n his Princi nios ili?.
di.rat to 1 1nternactonal, 2 "comes ·to be the ·complex of the ·prin-

·oiplos whlah tragulate the rights and obligations of tha nations 
rirtlon g th~mselvaa; tt3 · 

He makes··an .- in·t·rocluctory remark. that this work· "•••.ts· a 

posittvel:a.w · and not ·of ph1losoph1oal law", but that 
· .. {"The philosophloai element 1. ·a n··ot · forgot tent', obs~rving that 

··.i1e lnvokes . the latter . to " ••• explain the cause. or the reason ·· · 
· of >a pr1n o1ple •. n, t ·o . fill 18.cun ae~ to ind1oata or1 terla 

· s orttfque of. a·ocepted dootrin as, , .or . to sugg·est refo:rms • 4 

In 'this vai~, ha: ·clearly' states his vfew that the're is 

law . h:tgher , than the posft1ve law. Of thfs ha- says: :: ; 

There ex1st·s, .. certainly# , .above tha pos1ti ,,-a 
international laW an ideal. law wh,.ch soi.on oe con• 

·. oe!vas of as pure theory whetha:r as .. an agg:regate 
of mataphystoal oonoepts of raason

5
or as a high 

gen era11ze..t1o~ of j ur1dical facts. . · . 

He then· obsel:'ves·: that' this n~·;ur.al. or, ph1loaoph1oal law 

has a th!'~t1foie. relat1 on shi~ to 'international law: ,n •••1 t 
·1.nfluen oes 1 ts' formation,· 1 t furn ishea element a for 1. t's ·oom• 

prehet1sii:m / and it gt'vea criteria :f'oX' 1t s cr1t1 oi sm and 

betterment •06 

The moral p:ripaipla is not 1pa~o faoto the law, however. 

Con sent is the means by vihicl} law 1s developed out of the 

moral .sphere.. ··.Qf ;tht s he says: 

The prlncip.la which i .s not raoogntzed by .the 



p?'ooedura of the nations, nor adm1 tted and accepted 
by tha1 r consent, does not heve obligatory force 
for them in the . external world, howeve!' just the · 
reasons on which 1 t :ts based may ba. 7 · . 

. As to the souroee of international law at one place ha 

mentions tradttion, history, publ1o documents, pacts, and 

conventions add1~ng that treatises ·or tha publfo:tsts though · 

lacking legal authority have their 1nfluence.8 Else,~here, 
. . .

ha -·dist1nguishas between ·souttoes and media. The former are 

the acts "•~•by ,~hioh '. tha [human) will creates _tha ju~.icial 

principle,-••.• " '.~and tha latte!' a;e the documents which ·r•~ .... es-

tabiiah the extstanoa .... " of tha sources. Reoognitfon, usage 

a~d oustom.,. and' public ~raatt'as ' and oonvention·s are cited 

as const!.tuti.n& the sources 9f positive tntarnatir:mallaw.·9 

Both· of ··thei;e categories are rnanira·stly poait1v1.st. 

It would seam fair to' judge :this work as essentially 

pos1t1v1st •. It is evj_dan t also that tha author's conception 

of ·persons or subjects · of international law is traditional• 

Jose Flores y Flores, a . Guatemalan professor who . wrote 

a text 1n 1902 · for cles~:roo~ use',lO, defines inte~natto~e.l law 

1n the tl'adit1:onal way., Re seem.s not to ~ttempt a deftn1tton 

of h1.s own., but _quotes . . several authortt1es.: His view re• 

semblea that __ J?f ·.Calvb or Bello.ll Interfratfonal law 1s de• . 
- . .

~fved from the ooe:xistenca of states.-12 · The basis of tho 

soient1T1c system of tntornationel law,: he points out while 
' '

,. 1, 

. quot~ng Torres Campos, 1a tha concept of the 1nte:r11ational 

coml!luni_ty .:i3

A true ,plctu:ra, of 1nternat1onel law, howeval", 1s not to 
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ba seen w1 thout the usua.l d1.chotomy. of' natural and pos1 tive 

law-. The former n ••• 1s the natural law of the coax is ten ca 

of states ••• It 1s grounded on the necessary rela·trons 

deduced from the ooextstenoe of atat~s, and. also on the omni-
- . . 

p:r.o·sent necessity of · every state to pres~rve ~ts own essential 

oharactertsttos and to reapeot those of bthera. The latter, 

i•.!•, tha poslt1ve law "• •• rests on the consent of' the (states) 

·.' ••• shovm exp~_ef:lsly; by rec1procal agreement or taoi ~ly by con• 

sta~t observanc-e.~rl4 

-There are two references to- sources which seam to have 

some relevancy• In .the one place he makes _en 1nterest1ng 
- -

obs_ervati on con c.a1m'iug O:rtolan., a Spanish wr1t er, _ who -class 1-

.fies tbe sources or· intern e.tiona1 law under the three oate- -

gorles of reason, customs·,· and publi treaties. or the first 

Ortolan saya that ,1t is raas9n -PY which man acquires the 

knowledge of what 1a just and unjust. _ However, Flores sug-

.gests, 1.n · a~reemant wlth ,Or.tolan hims al~,- that 1n order to 

glve this clasaiftoation praot1_oal appltoation., the priority 

must be reversed to ·read 1 • treaties., -2. customs, and 

3. prin oiplaa .1 5 · This contrast between tha . viewpoints of 

theoretical observation and practical· oppl1o·at1on in such 

oleer form 1s not often encountorad. 

At another place he mentions th<J following as sourcess 
. - . . . 

tm1varaal morality, h1ato?'y, d1plomat1c correspondence~ 

opinions of tl1e jur1scona\llta, the decisions of mixed oo~ts, -
'?' 

laws anJ. meroant1le regl~lat1ons, the related sciences (!.•.So• 

', civil law, pol1t1oal ec'onomy, etc.}., treaties -and . conventions, 
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usages, praot1oes, customs~ principles of Roman law, and .the 

works of the publ1o1sta.l6 

It 1s apparent that Flores y Flores has a moderately 

pos1 t1vist1c 1nol1nat1on • . It seems also that he has a tra• 

d1tional attitude toward .the persons _atJd subjects of inter-

n at 1. on al 1 aw. 

Isidoro Rutz Moreno (1876• ), 1s an Argentine and one 

o:f the better known oontem.porary J?at1n Ame,:r-ioan writers in 

the field of 1nternat1onal law, whose work reviewed here was 

published ·1n 1934.17 · 

There is rio statement in which Ruiz Moreno ~learly 

establishes his v1ews on the basic nature of international 

law. · While he suggests ~hat he would support ns.ture11sm to 

a limtte~ degree, he fears 1t as being generally too flextble.18 
. - ._ ... -

To pos1ttvfsm, he 8'-- vea a ce:rtain support~ ·but feels that 1t_,. 

too, is only a part of ,the over-all pioture.19 Later, 

while he· does not clea11ly state h1a v1ew, the reader 1s g1ven 

the · 1mpraas1on that eooleot1o1sm has his_ real support.20 

Ru1z lioreno remarks that 1n the view ·of some wrttars 

the·, term source (fuante) signifies a "-means or man 1festat1on tt ., 

but for the majority, among whom he ple.oe$h1mself., it sug• 

gests ••• .t~IJ or_1g1,;i frdm which the law stems." These 

sources, he observes., . are to be olaasif ied as direct and in• 

direct. The former include customs,· conventions, dec1s1ona 

of the League of Nations as ~egards 1ta members, end· inter-

national jt1111sprudence. The latter embrace ne.tihta.l law. 

the opinion of persons of 1nsight , (tnst1.ntoe) who study the 
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matter, th$ op1.n1on of tha ,.nternat1.onal1sts, and public · 

opiti.1.on • 21 

At anothat,t plaoe ha speaks of rights as existing antartor 

·to law and ~ays . that certain . writers confuse the terms rights 

(del.'eohoa) and laws (layes) when they suggest that · only natural 

laws may ba said to exist as regulating internation_al life.22 

By way of definition hE> would ,say thats 

· •• .pubitc 1nternaM.onal law is the aggregate of 
prtn oiples and .rules which govern the relations 
among 1nte:rnat!onal persona and among the states, t~g,_;t:u~~==~satronal rights and duties of 

As for ·\Vhnt en.tities have .1nternet1onal peraona11ty, he 

·observes. that this oategory .has been extended since -the nine-

teenth. ?~ntU?'JJ -~pec1f1o_ally ha mentions states, ·oonfaderat1ona., 

the· League . of. N~,~1ona, certain col.on ~es, 'the Papacy, bellig• 

Errant oorrim.un1t1o~~ _tha ·stralts Oomm1aaion, the Permanent 

Court of Intamat1onal Ju~tice., the International Court of 

Arbitration:, and othar ·· 1ntemattonal ·oonwlsstona):!4 Although 

some ·authors oorisider 1ndtv1rluals as persons bef~re inter• 

n ati,onal iaw, to tl.?.f:'s . ha would not agl'ae, noting that when 
> '

individ uala appear bafo:tte 1.n tam ation al court s•--avE1n mix ad 

trlbunals-~tha states are . tha :raal'partles.25 ··. , 

Tl+ere ·ts some x,eason to cons1d_er this Wr1 tar as an 

ec}eot1o, yet it would seem tha·t n1s real 1nol1nat1ons are 

•. pos~ ttvt~t lo •. For example, .' among the sou-roes VJh:t ch he re-

gard,5 af4 'b,asio 1n character and not mer4illy as man1festat!.ons

.: of . tha law, ha ntentloris • only pos1ttv1st elaments-~unless 

there be a degree of natural1st1o 1mp11cat1on 1n the 1nd1reot 
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sourca which ha term.r-i -,. •• the op1.n1on of persons . of 1.ns1ght,
!. • _ .. _ ' . • 

who study the niatt er •••• "26 In tha light . of this analysts,-

1 t appears that Ruiz :Moreno , should ba classed among the 

positivists~ 

As to tha persons or· 1nternattonal law, ha exp':riesses 

qui ta n modem vtow. Individuals, hot111avar, do not : mar1t 

internntional personality. On the othe!' hand, ind1.v1duals 

apparently are saen as having somo -inta~ational ~tgbts a,nd 
duties, Consequently, i. t would aeam that hie '.t'entarks aro 

somewhat oon tl'ad1. at ory. 

Oaoilio B(az (1862•1941 ), a former p:x-eaident of Paraguay 

and ·a pr(?feaston,al diplomat, a professo:r of law and · of soo1al 
. ' 

sc1encaa at the Mat1onal University of Asunsto'n as ·well as its 
reotor for a. t1ma, · among his extensive publioat:tons., v,rote a 

11 t ·t1e text in 1936 whioh is of modest 1ntal'eet to this stu~y.27 

H_e· does n:ot himself a-ttempt to define 1ntarnat1.onal law1 

but quotes ~he essentially, traditional det1n1 t1ona of J. de 
' . 

Loutar, L. Oppenheim, and Von t1szt • . 

Internat1,onal persons ·are, according to his ment'l.on at 

one plaae, the League- of Nat ions., dom~n ions, oolon 1es, 

natural persons, ethn:to and other m'-.nortt1es, the Permanent 

· _Court of Intemat1onal Juat1oe, international banks, and 

mandates in addition, of oourse, to states.28 Elsewhere 

ha says that tfStates are the only subj eots -of : international 

law capable of international rights and oblfgat1ons."29 He

-goes on to ob~erve, however, that a. trend exists to allow to 
' ' ·, . ' .·.- . -: ',

. othe?' ant1t1as -the enjoyment of a degree of personality tn
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the 1ntemat1onal sphere. The 1nd1v1dual, he suggests may 

have l1mtted pe!rsonaH.ty, but not to the extent of having 

ttights. 30 H1s oloslng remark on thf.a subject ia a :reaf:f1rma• 

t1on of the v1.ew that only states are subjects of 1ntama-

ttonal ,law!>31 

As to the foundation and sou:roas 'Of 1nternat1onal law, 
.,, 

Baez feels thfit the •eth:toa.l-Juridioal oonao1a1:1oa of peoples• 
' , ·,. .

ts the foundatlori '(he' uaas the term fuantas or sources, but

ha seems to mean, founda.t!.on) of 1ntarn a.t1onal law. This 

phenmnenon • o. ~'gives obligatoxay oharaoter to the eoonom1c 

end moral rules emerging from the mutual ralattonsh1p (la 

re1aeHm), {.!•.!~ ,) front solidarity .•32 oustoma and 

traaties axpx-ass that oonsoianoa.33

At anothe:tt plaoe ha observes that international law ts 
I

postt1\te law arid that_ lts obligatory n atu:r,e atama from the 

will of states.34 .Aga!n., he says that· oustoma. and traat1es 

ara its only souroes, 35 o'baarv1ng that. general pr1no1ples of 

juatioe ara roally oustOms., 36 and that wh1le the op1n:tons of 
,.) ·<

writers il1fluanoe the unfolding. of 1ntei--nat1onal. law, these 

a:ra not a trua aouroa or tha law of nattons. 3'1

Thus .. it. 1a fairly apparent that Baez' posi M.on on the 

parsons of 1n.tamattonal law 1a es sent tally tradi t1on al, and 

that his phtloaoph1oe.l oxaients.tion is positivist. 

Raul Paxwanhos l?edem eiras ( 1874• ) ia a Brazi 11an 

writer whose work on 1.ntarnat1onal law has gone through n1na 

ad1t1oqs. Ilia s1xth or 1938 edi tiori has been used in th1a 

surva~i.38 
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: ·The work seems vague in soma respaot~., end the author · 

apparently makes · no attempt to define 'his dfsciplj.na. _ · 

Pr1n o1ples for tha regulation of the relations among 

states,· ,,hen they are made pos1t1va by means of rediprocal 

consent, establish., in Pederne1ras view., ·a. composite of norms 

of Jur1d1cal aot1v1ty.39 

Necessity 1a tha foundation or international law. Of' 

this he says: 

Tha basis of intemstional law, in our y1aw, · 
-1s _ fotU!d"' in n aoess1ty [which 1s the) only reason 
r or the . ex 1st en oe of ralat ions among 1nd1 vtduals 
or oommun1t1es of 1nd1v1duals. Neoess1ty united 
to the :col:l.ectiva will 0?' 1 et least, the wtll of 
two. (dual )40[be1ng) the only sanction of these ._ · · 
relations. · · 

· As ·to the principal sources .of international law, 
. . - . . . .. . .

P8darne1ras mentions agreements, customs, and treaties (ap• 

parently th1s include~ the re~olutions of the League of 

Matton a)• Rega~~ing subsidiary sources, he lists the ind!~ 

v1dual laws of states, jurisprudence, the work of jurists, . 
~· 

dtplomatta acts, history., Roman law, the Hague conventlons 

(presumably in a suggestive and advisory capacity where· they . 

have not been adhered to), public opinion., the ood1f1cat1ons, 
• • . ! • .•

the national end 1nternat1ona1 so.o1et1es ·or international 

law, and. ~on ographs of _ ored1 table ~ritera.41 

Pedernei:ras' or;antat1on : 1a toward pos1t1v1sm. His re-

marks are lncono1us1ve as regards the pa~sons of 1nternat1onal 

law, but he seems to be essentially traditional 1:n th1s 

reepect. 

One of the moat interesting writers of the twentieth 
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century is the Mexican. Frano1soo A. Ursua who published his 

· work ln l-938 .• 42 The · book was designed to be used as a text 

ot- for s1m1lar purposes". 43 

Ursua obaarves that the term source (fuente) is _ really 
I t . 

not · applicable · to tr~~t 1.es, customs, court d.ecisi ans, . or the 

wrfters of. 1ntern .ational lsnv. He suggests that thasa ele-

ments are merely -proofa.44 The .foundation of juridical 

. aotfv1tr,, ,however~'. i _a s_ooioty 1ts,elf, · and ·J:?.e feels that this 

bal1 er. 1 s acrcaptad everywhere • .. More. speo1fically ha finds 

+t neoes,sary to :relate ju!'id1oal act1v1ty to " ••• the ·notion 

of neoessa:tty. raoiprootty ·whtch ••• •' is to be ft:und "at the 

b,o_ttom .o:r all j Ul'td1aal ideas ~4-5 .. "The norm of law considered 

objectively", he goes on to say, 

·.· ts nothing, in real it:,, but th.a expression of this 
aama norm existing subj ecttvaly 1.n : the bosom (!!fil.2)
of human 1 ty or of . the g:voup wh1. oh ts considered.; 
it ought to be, then, in itself the basis of a · 
ola!:la1f1oattort of (legal) mat tars, to the end of 

· . 'not losing sight of 1 ta ganeals · fwh1oh is an) as-
', t sent1al and in.dispensable part of its real oontent.46 

He oonslders that one should speak not of the fundamentals 

hr ·a sc1enoe so ·much as· of the st~dy ~r a_ ~olle,ct;1va phenomenon 1 

.i_:;_~, the 000peretive~o?'~a .(B1nergla·)· ot ·llaturfll l11an1festatlons 
. ' '

:got1r,g 1n aacordanoa with ·.tho laws or the organs ·whtoh produce 

them. Tha_se or~an s .in 't~ts oas'e are h·~man sooiat 1es •47 

As to the n at\U'e of 1 ~w, he •. obs ervea that 1 

The eonoapt or 1.!! 1s -then. ·as a .mater1al1st1o. 
'reality, the ·oollectlve soo1~1 aons01•noa of a 
direotivo foroe which emb!'aoas the ·x-elations ;;:Jhtch ™ subject, ·B.l. .virtue of.!!. oonsofous generaliza-
ll.2!!., to !! neoess·ary .r,eo1proc1ty among all ths 
members .2!, ~ - commtmi t~ ·~~hich ll governs .4-a--
Speaking of 1nternat1onal law; he merely says that: 



, ••• international law is the oo.lleot1vti.soo1al con• 
·ao1ence of a d1recffvaforc"a wh1oh embraces th8
:rala.tionswhioh are ' subj eot, .12,;t. virtue of .! oon- ' 
soious £enera11zat.1on , - to .. !!. nElcessarl rea1proc1 t:r 
among a i :.the members .!21. hu.111an-1ty 1 .~ . these .. ·· 
roiat1ons •.8Q.. beyond !fill limits .2f. state jur1.a•·: 
diction or are 1.n themselves of an 1nterstatal · 
nature.4r~- ·· · -- .· . ·. · . 

. 102 • . 

As to the persons of international la\~, he has ·the three 

olassifioat1ons· of (1 r isubjaots of 1nternattonal law 1.nolud~n_g 

. +nd1v1duals, mctre.1 persons, and ethnic g:roups,. (2) inter-

n at ion al subj e_ot,s or law -in clud1n g the . League of Nat:ton s, · the 

Papaoy., and ~~~ernat1.onai Oo111!l11ssions., at1Cl (3} pe;~rins ~f 

international law. 1.i.,. states., ,whi ch ara held to . e11Joy 
' ..... . . . . . 

parfeot jur1d1o~,l pars9r,,ali ty! 50 

From this .evidence . it would seem that Ursua ts a fol• 

lower of Dugu.1 t., !•~•',, a soe1ologtoal · pos1t1vfst. I.t is 

evide~t, also., · that while he ~oes n,ot follow Dugutt.,. to . the -. 

point of dasign,a~ing 1n~iv1duala as th.a only rea.; stifJjeo~s 

of 1l;}.tarnat1onal law1} .he ts, neva~theleas, well ·:-i.~ith:tri the 

modern tradi t1on 1n tlit"4•t . he greatly e:xpan~s .the soope of 

in.temational la,, and puts the 1rid,.v1dt1.al 1n' a plaoe where 

ha at least gets · soma reoogn1t1,on. 

Clov1s Bevilaqua .(1859•1944) was one of ·tho leading; 

Brazilian publloists of th1 s oentu:ey, · His <; Wl'.'t tings have . · 

included publio and pr1.vata intornat~.onal law · and other 

legal subj~ots. The ·second edtt1.on of his tX'aat1ae, Dlralto 

publioo. internao1onal, published in 1939, .tvna usod 1n thls 

su:rvay. 51 The wol:'k ·was written t? -show tho main principles 

of public 1.ntamational law as reflected in Bro.z111an 
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Bevilaqua,· a·x-·a~1tJg ,on tl1e man~v -def1n1't1ons v,hich he 

finds 1n Sil Vtanne.•a worlt, believes ; that they can all be tte-

duoed ' to th1s's tr. ....pub11c international law ts· that wh1oh 

regulates the :relations or states among themselves.n53 

Oonf1.rm1n8 what thia definition sugge.sts regarding the 

status of paraone, he viavu1 Only s'tatas and the Holy See as 
enj oy1ng intern at ion al - ·pa.rson altty .54 

Regarding the foundat1ons _of _1ntemet1onal law, ha 
, . 

speaks of sol1dar1ty rather than of sovereignty e.a the bas1o 

stratum out of wh1 oh ·1ntern atione.1' law arises .55 

As to sources., he . 1s essentially a pos1t1v1s~. He 
adopts the o_le.ssif1cat1on of Oevaglier1Who say~ that con-. 

fusion e:xi.sts as between the nature. of sources and of ev1-
. .

den·9ae ;of 1.nternat:tonal law·. The latter include such ele-

ments as court decision~ and government acts J but · the · only 

real sources ara customs and treat1~s .ss 
It ia apparent that Clovis Bevilaqua• s views on inter-

. national _personality :ar'e . tl'aditfonal, :. and :that ,h1s ph1losoph-

1cal orientation ts poai t1v1st1o. 

Probably the leading ~ontemporary Argent.hua.-·P'1blio1st 
1s Dentel Antokoletz ( 1881• . ) whose writings, di.plomatic 

aotlvit1es, and prof ass 1on al axperi~noa · h,av• thoroughly 
., 

qualified him in · the field of 1ntemat1onal law~ The fourth 
edition of h1s treatise published· in 1944 has been used 1n 

th1s survey.5'7 

Antokoletz defines public international law as the 



·• •• ap;gre_gata .!2f theoretical prin o1ples, pract1oal 
rules, anci m.oral norms apElicable., !!.£! oni;r: among · 
states, also between states and associations 
.Q.! states·, , 2.lli1 .!n. ..relation a .Qf' these amoni) them-
selves., and~ ~her international person"s;5'8' 
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As to parsons of intornati.onal law, he notes that states 

though not ~h,e only international persons, are t?-0 ohtaf' onea. 59 _ 

_ ·Amo~g the __ ·others ·: ho mant1on:s the P'apaoy',, the teagua of Matton, 

the Pan Arne_r'.tcan Un ion, the European Danube Commission, and - . 

certain autonomous dcminion 's.60 He does ·noi{ teal that the 

individual 1s ari fnt:~rn.atlo~-~l person·.61·
· fuming to tha n 'at~re of in tarns.tional. law, · Antokolatz 

finds - its foundations · in the need for stat~s t~ live together · 

and· 1n the consequent juridical relationship exempllfied 'in 

the adage "ubi societas 1bi jus" .62 

'Ihe .. aouroes of international law are :~~b11r:hon:f'used, he 
'i: ··1;-· · · · · 

opines., but after a ·long discussion 'of the various VJr1ters• 

vi~ws, he 11st.s ·1n ord-ar pf 1mportance: :.,.:.jio-s1.t1v~ sources 
. . ·• :· 1.:: •· , . ' . ' ; ·•, 

embrao~g treaties., cu-stoma·, C.teneral pl'inciplt>s, and inter.;. 

· . nat,ional ~court .. d_~q_t~~ons; and doctrinal ·sources including 
. . . ;, ' '

consultative deoiaiona of the Permanei1t C-ourt ··of :-international 

Justice, ·European and Amorican oodif1oat1on projects 111 the 
1 ' • • 

League of Nations or the Pan Amar1onn Union, dictates of the 

soientifio inst1tut1ons, and the opinions of olassloat and 
. : - , I 

contemporary wr1tera.63 

Antokolatz makes the usual d1atinotion . between · natural 

and positive law. He is of the opinion that often the two 

do not ooinqide 1n that the ideal is ahead of reality. The 

1mplioation is that natural law oonatitutes an .• intellootual 
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oonoap~1on or what ought-to be., ,while positive_law (expressly 

or tao1.tly ~greed to by states} stipulates the aotual law.64 

Although Antokolatz shows some def eran oe to natural law .t 

1t appeSrs that his baslo orientation 1s poa1t1v1st!o. I·t. is 

also apparent·· that his views on international personality are 

essent1.ally trad:t tlonal. 

One of the most reoent classroom textbooks on 1nter-

n at1ona1 law is tha little work published in 1946 by the 

Ecuadoran, Teodo:ro Alvarado Gara1ooa.65 

As to definition .he quotes Sanchez de Bu.atamente, Fiore, 

Bello, Aloo:rta, Antokoletz, and For, all of who~. take trad1-

t1.onal viewa.66 On the other hand, vmen speaking elsewhere 

of the subjeots of·tntarnational·law, he observes that where 

the states used to be the only entities so considered, now 
11 ••• the ohuroh, mandates, soma pol it ioal groups. and inter-

national ent1 ties such as the British c.omnrn~,•1t3alth of ffationa, 

the Uni veraal ,l!ostal Union and lastly, tho 1.nd1v1dual" are 

also with:tn this olass1f1oation •67 'J:hia is modified some• 

what at another plaoe where he observes that the individual 

ts oooasionall:, a person in 1ntamat1onal lsw.68 

Aa ·to the souroaa of 1.nternat1ona1 law, ha mentions 

certain national laws, juriaprudenoa (apparently oou.rt de• 

oisiona based largely on moral1 ty and equity), custom, 

t1"eatiea,· and the ·aootrtnea of the, wrttara of note.69 Of 

these ouatom is " ••• perhaps the source pax- exoellenoe of 

international la~,.n70 

The chief· or1ontat1on here is. that of pos1t:tv1am. As to 
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subjects of international law, ·his v1aw is olefarly not the 

traditional orie as ho includes the individual . parson 1n at 

least some instances. 

Prob~bly the most famous contempora~y Le.tin_ American 

authority .on international law 1s the Cuban, Antonio Sanchez 

de Bustamente y Sirven ( 1865• ).. His at tandanoe at inter-

natJonal conferences, ~membership 1n international law as•· 

soc1.at1ons,. professorial raoord, writings, and espeoially 

h1s judgeship· on the Parmanen.t Court of' International 3ust1ce 
. '

have made him one of the wo~ld 's best known and most h:1ghlJ 

res_pedted jur1ata. Tha · fourtb edition of h.::9 Manual de de:r:-eoho 
,. · . ' . . ....... 

internaclonat publiao published in '194'7 has been · used for 

this aurvoy. 71 · 

Bustamenta y S1rven de:f'i.nes publ!o · 1nternational ·1aw as 

••• the aggregate of pr1n o1ples whiah regulate the ·, · 
exterior rights and duties end the relat1Qns of 
the jur1d1oal persons which form part of the inter- · 
national · community, among themselves and _with 
oolleot ive 1n tern at ion al organ izat1ons and the 
Pan . Amer1can Un 1on., likewise the common .norms of 
inter•nal or external individual prote~~ton . · 
established by 1nterns.tional acoo:rds. . . 

The entities to .be oons1.dered. as jur1c.11cal persons, he 

observes, are those · 'c1v1ltzed human societies which exercise 

sovereignty over te~r~ tory, a11d that have their own _ organ ;zed 

governments with which to ·control foreign repraaenta.t1on. and 

international trade. He notes that this does not exclude 

everything but the recogn1zed -nat1on state, and mentions_· es 

examp~es of _ adqi tton al . subj eats of intern at ion al law the 

vtrtually sove:rotgn Br1t1sh Dom1n.lons~ 73 The 1nq1v1dual, 
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howevel"~: while of,ten- the- object •o:r· 1ntal'na·t:tonal law 1s 
t ' . ,

never ·lts direct at1bj eot .74 ·· 

Bustamante is o.ararui to . distinguish between the founda-

tton snd sou.roes of 1nterriat1onal law. Tha formar is that 

alamant without .whic.h intemat1onal law itself would navar 

have had oausa for being, whereas tha latter ts e1.thar tha 

. immediate fabr1oator or a mere evidence . of the law. 75 

The foundation of: inte~at!onal law, ha explains 1s 
. . . . . . .

the. communtty . 1taelf tn \",h.~oh the state extats as d~raoted 

towatsd the Juttldlaal end of. a mutual nta1ntanance of r1.ghts 

and dµt ,.;s. 76

This law :t2ests 1 · and ·nnist neoaasa:r1ly rest; on
the juridical oommun1ty of international persons; 
but· tha jur1d1oal oomrnuntty always· is organ 1zed 
and ma.1nta1ned not as the destroyer (th1s term . 
oould also ba translated aa "oonsumer") but as tho · 
guarantee or reai.prooe.L and equal rights and · 
dut1es of eaoh and al; • of' its component •elements.7? 
l3ustamanta- malt~s an 1nterasti_ng dtstincti on between 

•genarattveff and "ev-1dentta1.- sou:roes or . international law. 

The tnvmar, although to be, d1stlngu!.sh.ed from foundations, 

ar<:ftha 1mmed1ate loot from:. ~ioh .the rul~a of :tntarnat1onal 

law spri.ng. · ,. Exam.plea are custom· 1.rt it~ _formative aspects. 

partlnant n etlonal leg!.slatlve, judloial and executive a~~s, 

and soi.enoe 'which ,.ncl~11d.ea _. the :"!ri.tJn:ss• of the jurists, tha · 
l · . ·; • • . ,· · , ' .• · .· ·.•. . • . ,' , 

· ·works of soi ant1:i:--10 -' ass~·ctat1ona, ·and .proft,sso:rial dee lama- .-
. ' ' 

t tons. The dtraot · oon seguen ces · of ·such_ ·as these add · up to 

the general p~1.no1ples of· law. Also., the aots of the League 

. of\ Nations, perinanent ·A~ar1oen conferences, special oonf.er• 

~n.~as, tog~ther w'l th _1nt~rnat1onal:,, ,_court . deo1s1ons are tQ be 
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oons1dared as generative eou~rios. 

Among the ov'-dential so'U?'oaa ment1.onad era custom (as

already lmown and in force), pertinent diplomatic correspond• 

enoe and negotiations, national and international legislation 

espeo1ally treaties and conventions, and · n at1onal and 1nter-

n at1onal jurisprudence, l•~~., court deo1s1ons. 78 

Bustamente y S1rven _ ts essentially trad1t1ona_l regarding 

the persons of tnternational law. As to tha· theory _ of inter-

national law, he mentions three lavel.s: (l) the ultimate -

fC?undat1ona of tntemational law, (2) the 1m..med1ate genel"at1ve 

sources of international law, and (3) tho evidences of inter .. 

national law. · In all of these tha position 1s fundamentally 

posl t ivist. 

~• The Eclectics 

D~ Ramon Ribeyro is a Peruvian writer and professor.· whose
.• . . . / . _., 

work, easent1al1Y, a resume of olass leotux-es on intornat1onal 

lew, was published 1n 1901 with a saocmd volume following 1n 

·1905. 79 

R1beyro mekea moh of -, the usual dichotomy 'Of natural · 

and positive branches of tntarnatlonal law. "Matural reason 

and moral paroeption"., ha , says, "do not permit ua to oonfttse -

whet 1s essentially just and good., w1th what 1s _ unjust and 

bad.nSO With .the aid of those pciwe-rs~ lllan hes bean able to 

con struot e. code whioh 1.n effeot sets the "rational 11m1trt 

to ·the exercise of his "exterior 11 berty•. Of all this he 

-, seY:st "I have heI'e the ph1lo~oph1oal element of the law of 
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of nat'ions founded in a Pl',inotple preex1stant and superior 

to ·human· .w111 .and as auoh 1nnnutable • it8l ,

On the other. hand there al'e, howevett, ·numerous dagraas 
' ' ' ; . . ·.

;,of')1uman .i>erfeotion and·: .man_y divergent n·eads along with 

*un:atabla . s1tuat1on s ~d txwans1 tory ccndi tions"; The posi• 
. _. .

t1-y, oblt'gations,· then,'· are based on utility ·and oonverlfenoe, 

I have here the second element to which we have 
.··. refart>ed and which it . 1 s not poee1bla to abbrev• 

iate (if on.a .. 1st.\ :to .s1ve . a c_QP,Wl~t~ . notion .of. . 
,internat1.g~al tavr and of the science which ,.t 
e~plains, · · . · , ·_-·- . · · . 

·- . ' . ' .,

R!beyro dat.i.nes 1nternet1onal law as follows l . 

From hore we oonolude that lntarnational law . 
ll the ye;regate ·.Q! . ~ational· rulea ._and of positiva 
:tnat1tttt1ons whlch ·govern the ·. :relat1ons_.Q.f__·nationo 
among themselves tn peace and and which have . . 
forthet~ ob;lact, .the rasolvin,Q}!!.!,.•·oonfliota .. 

. . . .

The:t;ta 1s much naturaB.sm ln tha writ!.ng of ,Ribeyro. · He

makes aC' p:q1nt of observing ho'Y !.mposa!.ble l t would be to con• 

oetve or the order 1n the universe wera 1t not for natui-al 

or :•phyatoe.l law. ;. This ·appl'-.es also to the "moral wor1an and · 
, ·,

to :~the< coax1.stenoe of fraa beings» •84 Tt ts quite logical, 

\ than" fo:r. ,1nt,amat1onel law to be baaed vary largely on a

: ~supreme and eternal tn'tel11genoe".85 

· . "The· positive laws (Aayeel", he says at another place, 

. "are: 11oth1ng but , the .mo~t o.lear and defined axpttoss!.on s of 
:.· . ( : ..,.· , • ., - _ '

. · . < . ,· . ; .. :· 86
the ideal law ( deraoho) ••• • n And elsewhe,:,e afte:r ,:,emarktn g 

·;th~ti aan otion .1s· not tb~J :•easen~e pf the law, but on~.y a oom-

<plementax-y ~act~r,-it Te{:boted that

Th~ "law ts · suoh by:· oonforming with ·the conc·ep•tion 
of justtoe: and .by ·the faot of having _been dictated 
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by the authox-1ty of God and of being recognized 
by men ••••e7 .

As to the principle sources of international law, he 

cites in a more positivist vein the writings of tho publ1c1sts, 

the opinions of the jur1aconsults, ,diplomatic correspondence• 

deolsions of the prize courts, dec1a1ons · of international 

tribunals, decisions of loo al courts, oust oms, and traat1ea 

snd conventions.BB 

It 1s clear that R1beyro 1 s o:t'ientation oannot be desig-

nated as anything but ooleot1co It is apparent also that 

h1a ideas of' the persons or .subjects or international law 

are trad1 t1on al. 

Manoel Alvaro de Souza sa' V1anna ( isa0-:1923L •. a Braz111an 
. . ' ' ' 

writer and d~plomat., 1s perhaps· best known fott h1s polemic 

with Alejandro Alvarez, a matter wh1oh will ba oonsid.ered in 

the -following chapter. 
,,,,- ' ' ' ' ', ' ' .

Sa V1arma, however., contributed 1n

1908 a general work on international law whloh kas enjoyed 

a oon s1derable amount of
1 

success •89 

Internat1onal law 1s based ·on the natural law, but the 
... . . 

two -_are separate for !ntemational law 1s positive and 

human law. Th1a conclusion is based on the dootr1nes of 

Saint Thomas· Aqu1naa.90 After racogn1z;ng tha traditional 

dualism of natural _and ~oa_t tiva ph~aas _ of inte:rnational law, 
he adds that this dichotomy " ••• assents in the system of 

Grotius, 1 t satisfies perfectly the eolect1c sohool,., and it 

is explained under the principle of sooiab111ty."91 . 
.,, 

Regarding sources, Sa Vianna, reoogn 1,zea the two senses
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i.n wbteh· the word may properly be used, as tha "or1g1n s fl'om 

.which som.e.th1rig proceeds" and· 1a::1, "the documents 1n wh1oh the 

manifestations r,f ·th1a oause are foundtt e

Regard1.ng tha former lt is to be observed that natural 

1.ntern~t1onal law with tta sourca 1n nature 1nfluenaes greatly 

the pos1tlve lnternational. law "•~_.because.it 1s founded on 

·the supremo good and supreme justi'oe ..... " G:rot1us ls cited 

·as·proof that the natural law 1t ••• ts the only' s·o1ance wh1oh 

obligates, all antionstt Taa1t or. expl"ess consent, however. 

-ara the sou.roes ot the pos1t1ve international law.92 

· .As to the second ·type of source I he notes that the font 

of natural 1nternatlonal law ta history, and that international 

treaties and usages, the nat1onel laws of states, oou:rt de-

o1s1ons, the wr1t1ngs of the publ1o1sts and jurists, and 

history itself are the sou:roes or poa1t1ve tnternat1onal 

law.93 

Perhaps the most suoo1not statement of legal philosophy 

1n the entire work is the follow1ngi 

The reason o:r basis of.· this law (!•~•., intern at1onal 
law }1s that tho human l."aoa, altliough d1v1ded 1nto 
various peoples and dom1n 1on s • always has soma
un 1ty, not only, speoif1o, but almost pol1 tioa.1 and 
morel, determined by the natural precept of mutual 
love and mercy, which is extended to all men, the 
same to foreign ars and regardless of' raoe. 94 · 

Sa Vtanna daflne~ 1nte1mational lnw' as "••.the compla:,r 

of rational prinolplas and of rules admitted and accepted 

voluntarily by a.tat-es 1n their d,1reot and indirect rectprocal 

relations. tt95 

Although thts rcamark would seem to indicate that only 
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~tata• are to be :conaidered as persona .for purpos-ri . 6f :i~te~-

national law., there 1s· some contrary ev1denoeo Much later ;· 

he Observes . that a11 · those ·persons whose situation is regu• 

lated by international ·law ' ought to be so eonsiderad.96 

·· "we · must reoogn 1z_an, he st ates., "that tn effect the 

international ' persona are three••the state, man and the Pope. 1197 

Sa Vienna' a basic phtlosophy is heat olsss1f1ed as ecleo• 

·t1c1sm. H~s views as to the persons or subjects of ::tnter-

nationel law are net traditional. It 1s .not · clear how far 

he would go . in reco3ni zing lnd1~1d~als as persons of inter• . 

nat:!onal law, but it ls a1gn1ficsnt that ln some deg:ree th1s 

. :reoognltion 1s granted• 

· The two volume work, Tratado -~ dareoho tnternaoional 
' . ; 

p~bl1oo• of D. Simon Planaa Suarez (1879• ) published 1n

1916 ts often quoted , by Latin Amerloan •arid other ,vr1 tors of 

.1nt~rnat1onal law. This author ts ; a Venezuelan and has ,, 

written 1n the fields of 1ntet"rts.t1onal law and relations, 

and inter-American affairs. , 

Aft~r .' observing that 1n.~e~ at1on~l law ha~ b~H3tl ,'Var-

', .iously def1,nad depend1ng _, upon_, 'the sch~ol'· of the parson of• 

faring the defini~ion, it lo suggested that 

• .1n synthes1s • 1t is noth1ng mo:r.e than the 
aggregate of rat ton al and -post t 1ve prin o1;ples 
and rules which govern the relations of' .the 
states, whether 1n time or peace or of war.98 

In aonform1ty v,1th tho adage, ub1. soc1etas, tb1 ;Jua, 

Planas Suarez states that 1nternat 1on al law 1s gtaounded on 

the exist en co of n commun 1 ty of n a~i.on s. , The blndtn g 



influence of 1nter nat:ton 'al law, he 1nt1in~tes,> has beooma 

progresstvelt- st~o~ger.99 

1131t 

His divfslon of international law 1.s the usual one of 

n atu:ral . ancr p~_slt 1ve · segmen ts 1 the former bain g oallad theo• 

retioal · or philosophical. The philosophical segment. 1s made 

tip' of- the n; •• principles wh:tch tha 1nternat1onal1sts find 

· ·more equitable; in ralstfon to an abatraot and ideal oonoep-

tlon of justice •• •• nlOO ·The progress· of the p~1losoph1o·a1 

law. moreover_. is . 6i. factor in the progress o:e··po:sitive law. 
. .

As to the pos1~1vo _ ia~~ the · usua~ conventional and cus-

tomary. p~asas thereof are seen as g:rounded in consent and, 1n 

R1beyro' a phrase, 1n . ttpreaumad cons en t".101 

~f~~r. ·remarki,ng upon the. 1nflu~n ca . of the natural on 

the positive law, lle makes ~he followirig observation wh1oh 

ts not too: clear but which seems to suggest aometl::ting of 

the way 1n. which the ~nfl~~~oe· is brought to bea:r. 

These . rules. (.of positive law}; neve:rthelass, · con• 
form to the pr1no1plas or· theoretical le.w and to 
the · sciont:tfic doctrines whenever pol1t1cal s1 tu-
ation a p·erm1 t, .and· they always tend to indicate 
improvements which, by their reasonable value 

· and intr1n·s10 qua.Ii ties, have the poss1b111 ty
of ' forming new elements which, by the will of 
.states, will oonstitut61: the source or new pr1n• 
ciples of_ positive· law.102 . 

This would all s~am tg indicate that the consent ot 

. .. at ates is a .supe:rf1o1al though essential · facto1"., and that an 
''·

und·erlying force is ·to be· seen in the rational or na.tlll'al 

p'ririo1ples ,.. 

This Vt~w is confirmed 1n _ the foll.owing introductory 



We havo -bom a , tn m1nc1 the p:rln c1pal 1n tar-
n at 1on al aot·s, c1t:tng or copying them,- because, 
whnteval' may be the · results of the present his• 
tor1c moment, ,ve believe that the fundamental 
ideas, vihich 1n sp1ro them w,_11 alviays 11ve as 
they are based oi~r1nc1ples of justice and of 
r1ght {dereoho) • - . ._ : · , : 

114 • . 

Tt would appear that Plana.s s~(raz• system is so thorotigh-

ly interwoven'· with both naturalist to . and poatt1v1stlo ·ele• 

ments. that he ~anno~ pa oonst~arod as anyth1.ng but an ealoctio. 
R1s ide~.s. on _tho parsons ol" subjects of tnternst1ona1 law 

a!"a qut ta orthodox. 

A widely quoted Al'gent1ne who wrote for- the moat pa:rt 
. . .-

duriri g the first quarter of the tWent1eth century ts Fp.ua.~do · 
L. Bidau (1862• ) • '!'he . 1924 edit 1on ' of hf s Dereoho 

1ntarna,~1onal pub11co. has bean ' used 1n thls atudy.l04 

•, B1dau seems to have baen greatly influenced by Amancio 

Alcorta. and he repeats Alcorta' s daf!nitlon that: 

International la\1 1s the aggreg!ate of rules . 
dae1gned ,· (dest,.nadas) to d1tteot the relat1cns · ·.: 
among atateit,.~_nd to determine ':tha laws and u.sagaa 
applicable . to ·.the relations of , pr!.vat·e 1aw1·_ 

0
borh , 

· · .undett laws and usages of different states. 5_ . 

Bidau -. adds that "Public , international law 1.s, con se• 
. .

quently, the aggregate ·of rules designed to direct the re,,. 

lations among st8tes";106 aiso that ttstates are the onlr 
, ' , 

subjects or persona of 1ntemat1onal law.ul07 

It may be sign if ioant to note that B1daU: footnotes the 

word , ndeatinados" (or ndestinee" 1n the French edition of 

Aloorta108), translated hara as "designed", as follows 1 

This ·term indicates that it does not treat of 
rules wh1 ch heve the1x- · <?~1.gin in the capr1o1ous 
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v1111~ of men, but E>r those] wJ.?,ich emanate from tha 
existent law •109 · 

J?1dau .employs the usual· .d:1~hotomy ·or natural and poat-

tive· laVl. The former which ha also oa.lls rational law, has 

to do with the "thaoretfoal laws", while the positive laws 

are' eatabltsl1ed 1n such a way aEJ. t9 be b1nd1n g on states .110 

,.As to the term "fuente" 1.t 1.s. co:rreotly observed that 

1 t 'inay mean source either in the sen as of or:t g1n or f o.w_.dat ton, 

or in the sense of evidences (med1oa)~ of tnterriationai .. 1kw.111 

Regarding tha foundations the following obsattVa.tlon 1s 

••• the basis ·of 1nte:Pnat1ona1 law i_s found in prin• 
ciple 1n the nature oormnon to. all men, manifesting 
itself progresa:tve112by the oonsent of the most 
civilized peoples. 

As to evidences (medtos) of international law., Bi.dau 

remarks as follows: 

These evtden ces may ba d:trect Ol' 1nd1.reot. 
· The f1rat category oo:rtraaponds to national la\v 

Cdaraoho n ac ion al), treaties and usages for the 
oouJttr1as which have enacted and aopliad them, · 
and to .. the 1ntemal laws (lazes .mtarnas): (1•!.•,) 
pos1t1ve legislation. The 1nd1reot aviden oes are 
t:reat1as and usages for the countries t1vh1ch have 
not subscribed to them, diplomat 1o documan ts, the 
opinions of the publiotats and. writers· of ,.ni;ar-
natlonal law, aoonom1ff~' phtloaopl1ara, etc., s.nd 
l~stly the. Ro·mari law. · . 

!t'would be arbitrary to oategor1ze Bidau as e1tha:r a 

naturalist or a postt~vist, for he shows ample ev1denoa or 
both. Ha follo~i,~ · olosel;r. the lead of /;loot-ta who has been 

classified elsewha.ro as en aoleotia,114 and th1a designation 

1s the appropr1.ate. one for Bidau a·s wall. H1s v1ev1s on th, 

persona ·oxa subj acts' of international law are traditional. 
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The mod.ern Peruvian · soholar, .Alberto , Ulloa y Sotomayo:r 

(1894·- · ·),' :who is P~oro'sso~ of Publ;io· International Law at 

- the Un 1'vers1:by ·o·f Lima, ls another of the oettar known con• 

· temporary Lat1n Amer1omi publicists. The second edition ot 
his De?'eoho 1ntarnao1onal I?U~11.co published in 1938 has been 

used 1n this su:r-vay~i.15· 
,,,,, ,,,,,, . 

Aftex, a resume . of the main theories of internattonal 

. law, ·Ulloa says that 

. It 1s now neo·essa1•y to gi va · to 1ntarnat1onal 
law a foundation more in aocord ,11th tho situation 
wh:tch it oocup1es and•with the character of the 
soo1a1 evolution begun in the nineteenth century.116 

, , '

Re suggests that th~ ·dominant motivating force ln our 

aga 1s· eoon·om1os and that 1nternat1onal) law cannot ·axpaot to 

-b .e immune. from 1ta inflnence.11"7 Eoonom1os does not, however, 

con sti tut a the v1hole story. Something else is needed •to 

-. ennoble 1t and facilitate its development".• _ Th!s 1s the 

element of mo~al+ ty "• •.•which contains the concept of justice 
snd which _is expressed by the multiple men1.festert1ons of 

opinion, nll8 

Thus the s1tuat1on is one 1n which econom:to forces ·de-

termine tha rule of 1ntern.attonal law. but nevertheless allow 

or modif~cation by ·the mor?l ··to:roes of public opin1on.119 

Ulloa• s d~.~1n1't\on. of _ 1nte~a~1onal lavJ, ~?llowing h1s 
,,: : . .

, _ . ,.. , .· .

perusal of tl;l,ese theories, :.- em0rgea · in his d1acuss1on . of .the 

economic .sspacta of' international law: 

· ••• 1nternat1onal law 1s effectively the result of 
al'l equ111b=r1um between 1nolin atlcin.2.[ the _ -
:greeminentlt oconomio · interests of the societies · 

· whioh s ate represents, deve!ops'""ind defends, . 



end the sttper1or 'moral sentiments or human fell'ow-
.. . ah1{? ( oonvlven o1a) which are expressed .through . the 

nmn1festat1ons o:f op1n1on:TB0------- - -· -----

117., 

Ulloa draws. a di sttn ct1on between foundUtio11 s ( funde-
- . ' . . . . . 

. mentos) arid aouroes (fuentos) · of international ;l~w., Tn this 
',, ,, ,.. ."" ,. , / 

·matter he 'is :f"ar from 'oiee.r. At one point he observes that - , -. ·- . . ; .

the :Oona ant of states' Is" 
.,.no-~ a ·oause ·.··or orig1n of international rules but 
a aonsequenoa of' raoto:rs v,h,.01+ _the state does not ·_ 
control; !ti.a np'\1 a foundation of the law but a · 
c·orraequenoe of tll.e, ·tru.a _foundation; (1 t _ 1a merely ij 
·a_it11ple , f,orrnal oxpxaass1on of determinant _'imperst1v-es .121 

' . . 

: lUaewhare, it ia observed that ·sotU''OEfS (fuerites) s1.gn1fy 

'the · rttod~s . of forrnatt.on of ·1aw, and , thtat, w~i.le some wr1 ters 
,- . ··, ..

. ' ' ,' .. ' -•. ,: ;_ :_ :_:·. ; "·;_:i; _ .. · .. · . _- , ''.(_ p~aee the oonsent of states 1.n this ~ategory., to do ao ·con• 
:fuaea tha ideas of sOurce · ancl foundation •122 

'. . . . . . ,-~. , 

· To oontusa the picture ru~tll~r, th1a writer ·as.ya . that 

he 1s in oompto~e agreement with the olassification · of sources 
in ~ha Statute ot the Permanent Cottl't or Inta:r.nat1onar Justice 
(exc~pt that ha would ;place the dootl"lna of the publ1c1sts 

ahead of general princ1.plas of ju,st1ce) .}23 It w111 be re• 

called that this_ olassfftcation em'b.odtes t-

1. General or speci_al , 1nt.el'nat1ongl . convan-
. t1ons which astablish,· rules recognfzed expressly · 
· by the litigant statesJ a. international oustom 
as pxaoof of e p?'act 1oa gen erially aooepted as a 
jur1d1oal norm.J 3. the general pr1no1ples of law 

· raoognized· by the oi·v111zed nat1onsj 4. jurts-
prudsnoe and the dootrlnes .or the most qualified 
publi~4ats, as a means to help establish. rules. of 
law.1 · · 

Regal'd1ng tha . su.bjaots of tnternation9l law, Ulloa 

feels that the t~ad1t1onal view ts not appttopr1ate and that 

in addition to states there are other entities wh1oh enjoy 
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international personality. Among these are the Holy See, 

possibly the League of Nations, and also man himself who 

"• •• can be considered as a direct aubjaot of international 
· nl25 ' law ••• • . . 

While 1t may be assumed that ·parts' of Ulloa ts thi~king 

are · trad1 tionally posit 1 vistic, ·,as to the foundations of 

1n temattonal law he tends toward eoonornic determ.tn ism modi• 

t;~ed by · pul?l1a opinion as this expresses t~e oonoepta of 

justice and moral1ty • . Ultimately :it must be concluded that 

Ulloa' a orientation 1s similar to that of Dugu1t., but 1n•· 

_clined in .the di1~aot1on of eoonom1c determinism. It might 

·be added that; 1n no other writer e:xoept Alberd1 have eoonom.1o 

factors been ao highly considered. 

Regarding the person a of' 1nternat1 on al law, ha adopts 

· the - more tteoe11 t view that the individual as such an joys 

international pors·onaltty. 

. Tho orientation of Miguel Cruohaga Tocornal (1869- ) 

·might suggest that ha were more properly considered· 1n the 

latter section or this ohapter which treats of the new inter• 

nation al fav:. H1s Der echo 1n tern aoi on al, however, 1 a oon struct• 

ed along the lines of a treatise on international law 1n 

general and, oonsequen tly, will be oon s1dered here. 

Cruahaga Tooornal, a Chilean diplomat and acad~m1.olan 

is one of ths bet,ter known Latin American writers • . 1I1s 

treatise was published 1n 1944 with a second volume appaax-1ng 

1n l94s.126 

International low . and pol1tfcis are the elements whtoh 
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regulate 1ntemat1onal relations,, and the great questions 

·which d1.vida peoples (now 0specially aoonomta matter~.) can-

.not lend themselves ·to incorporation into a body of laws.1 2'7 

Although of the opinion that international law must be 

modernized, he observes that auch modern1zatlon would not 

constitute a new international law in as much as "The funda• 

mental principles are always essentially tho same and rest· 

on the immutable· foundations of j uatioe and moral1ty,n128 

·A d1at1nct.!on :ts d1.1awn between the positive law (le:i; or 

derecho posttivo) and r.ight· (dereoho}. The :former consists·· 

of laws made by society to keep order and ot.harwiae to fao111• 

tate relat1onah1ps and which can and should be changed f:rom 

t1mato time. Right (dereoho), on the other hand, is " ••• on 

a superior plane. It 1s the source of the posit i.ve laws. t,129 

The positive law2 ohanga but r1gh.t (deraoho) will la.st as long 

as the civilization \vh:T.ch created 1 t, an·d it will inspire 

the various laws which society d1otates.130 

Aft<dJ.1 a discuss 1on of' the various theories of inter-

n at ion al law, Cruchaga Tocornal concludes that "The diverse 

aohools <sho,1 that 1n ternat1on al law reoogn izes moraH. tl and 

natural.• law as .. it.a ... ·bas is .ttl31 ......... ---· .,

'11hus, states, like individuals, are link&d together by

rights and duties n •••which emanate from their very nature 

and wh:tch each o1vil1zation has recognized as· principles .!?!_

natural lawo •• .n132 Both in tarn al laws and t:rieaties should ---.-
be imbued with the idea of natural law.133 

As to sou.roes of 1nternat1.onal iaw, he indicates oustoma, 
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t~eat1es,· !nternation·al court de·o1s1ons, national lawo., · ·suoh 

do'cumen'ts · as protocols and man1festos (1.$~ 1 "books or ·· 
. . ' , ' - --· '

color")• aots of ac1ent1f'1o instituti.on.s, state records/ 'and 

the works of the publictsts .134 · ·or these · the ftrst two are 

pra'amihant •135 

,'. · Cruchaga observes, in a way whloh shows the influence of 
~--

such v.:riters as D~guit, Sp1ropoloua. and Alvarez, that public 

opfu ion . is a s :trong factor. in• making law obligatory. · . 

' .:tnternati_onal 18.w is a positive iaw in the 
strict .· sense , of . th, word, booause :t t . unites the 
.. character1st1os · iYhioh.: a?te .neceasary for it to 
exist: the convict ion or the people that there 
is a body of ·law which contains obligatory . 

· 12receptso~~6 . . . . · : ·• . · · ., · · 

This J.a amplified . by the v1ew•--al~o from' Alvare~.;...;~1?-,t , 
' '

international law 1s not basically ju:rtdioal,; .,bu.t , rather 

payoholog1oal and pol1t1oal.137 

Regarding definitions, Cruohaga To corn al l 1sts the viewo 

of nine .. wr;ters, himself concluding that " ••• public .inter• 

national law w~uld b~ th~ aggregate of prinoiplee _and rules 

w}?.ich govern the mutµal jur1d1oal relat1~ns of atates.nl38 

Among the entities enjoying intemational personality., 

are listed states, mandates, belligerent ·communities, the· 

League of' Nations, the Permanent Court of International ,Justtce, 

the Int em at1onal Labor · Organ 1zat1on, end numerous bureaus 
, - I • • , 

l lke the Un 1 versal P·ostal . Un ion •139 . In, . add1 ti on C!'uohaga 

Too·ornal speaks at length · about the allegod international . per• 

sonality of the ind1yidual observing that a trend towa:r'.'d such 

recogn 1t1on exists. Ha ooncludei, · ho~ever, a5~inst tha view 
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that the 1nd1v1du.al enjoys personality ln th1s senseJj and 

offers as proof that the 1nd1v1dual cannot ha11 a state into 

1m intern at1 on e.l court .140, 

In speaking of per,sc,ns of 1nte:rnattonal law, it ts sug• 

gested that "States are the true membe!'s of' the 'international 

oonimun 1.ty• called Magna Civ1tae"i141 also the general tenor 

ia that states enjoy a distinctly- superior posi tton. 
. ' 

Tn a, section of Volume II, written some years l;ater, 
t 

this slight mod1f'1oat1on of his earlier v19\V is· edvanoeds 

. In summary, i the ind 1 vidual es a human pel'.'son, 
and by hie· oond ition aa auob. :ts the subj eat of 
oexai;a1n faoult1es which a:ra his ovvn and v,h1oh, on 
being invocable under any sovereign.ty, are ex-
tended to tha field of international law. But we 
believG that,',, .. t!'l:~ "~~a.te,_.c~·•·• ~~tural · moral _person 
end. ijherefora tltu.lsry of :r-ights and obligations• . 
is the subjeot par exeellenoe of 1ntema.t1onal 
lawel42 ·. .•·. , . 

It ts· safe to conclude that Oruohaga Tooornal ta· an 

ocleotto who 1a 1mbtted wtth some aspects of saoiologioal 

jur1aprudenoe. His view regarding international persons 1s 

onlY sltghtly ramoved from the tradtttonal position, but tt

m'Ust be aolmo,vledgad that t'o ":.soma sllght degree ha do as reo-

ogntze the 1nd1.v1.dual as a subj act of 1ntarn.ational law • 

... _,,,.,., '· ., . 

or;te of the bast known and moet widely quoted of oontem• 

porary Latin Amar1oan wri tars of international law .1s 

Hildabrand.o Pompao Pinto Aooioly (1888• ) , a Brazilian 

who has taught and written w1daly in tha field of international 

law, who was a Brazilian delegate to the League of Nations, 

and who. has baen with the Braz111an foreign servioa 1n, many 

oapaoi ties• 
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His pr1noipal treatise on '1nternat1onal law was or1g1• · 
i 

nally published 1n Po1.1tuguese .and has been translated, into 

French and Spanish ed1,t1ons. The Spanish edition T:retado · 
/ . . 

de derech.Q_ 1ntemaoional publ1oo published tn 1945 and 1946 

has been the basis or the present not!.oe.143 

Aoo1oly def1n es intern at ion al law as 

••• the aggregate· of !"Illes or pr!n oiples designed 
(dest1nedos) to regulate .the 1ntarnat1.onel rights 
and dutiea not only of states and other analgous 
organisms endowed with such rights and duties, 
but also of individuals .144 

While ha does · not agree with Dugu1t that individuals are 

the only persons of international law,: and though he ~mpha• 

sizes that states are persons in int.ernational_.ib~i,145 _he · 

1s emphatic 1n his stand that 1.ndividuals have international 

pel"aonali ty aa well. 

After a short d1soussi.on · of the persons of ·1nternational 

law he oonoludas as followsi 

In summary, 1ntern at1on al . public law con aiders 
as persons: · the state, certain colleot1v1t1es 
(!.•.S~, the League of Nations) and man taken indi-
vidually. Without .doubt the state 1.s still the . 

·moat , important, but one cannot deny the inclusion · 
of the rest 1n the category of 1nternation al 4~ar-
sons, at least from certain points of v1ew.1 

.Muoh more 1s said 1n th1a vein , but the ~bove 1 a tha crux of 

the matter.147 

· · Regarding th·e 1:Jasis ot international law, Aooioly re• 

views the ~major:.' t~eor1ea, the last of which 1s the nn ew 

doctrine . of natural lawn. This, ha carefully points out, · 

is not the seventeenth oentury ooncept1on of inalienable 

rights which allegedly existed prior to the advent of o1v1l 
. \ 

aoo1ety., but rather the result of the observation of facts. 



Ha quotaa La Fu~ as follows: 

" ... law is not a simple formula, the expression 
of the arbit?'ary will of the state; 1 t ll.as an end. 
a tenor whioh 1s tta essence and 1 t is summarized 
in the. n·otion of the common good, the good of the 
grou.p~ (whether) national ox- world, wh'lch ta 
dastinad to. rule." ttrn law_. .adds the ss.rna author 1 
two necessary element~ nrust bEJ distinguished; the 
foundat1 on (fondo) and .. the :form. Tha prin ciplea 

;whfoh cons.tttuta .the· fo·undatton are~ moreover, 
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vary restricted· and. ara .l'adu.ced to two basic rules, 
'lh1ch. ara a. d1:r-ect appli'ostion of the notion of 
justtoo. Thase two rule a f-1!'8 i ·. the obligat1.on to 
mafl1tain oontraotad promises and !~3 duty to ra-
ps.tr damages oausad unjustly.· •• •" 

A lit.tle later on Aacioly observes that " .. etha true 

baa1s of 1.nte:rnat1onal law is the natural law, such as 1t 1s 

no\'iT oonoaivea."149 The basis of the obligatory .character of 

1.nterna.ttonal law ts "the juridical consofenca of. man"., 

.Intarnat1ona1 laVI ls valid baoauaa men have con~ 
. go1.enoe, (and.) are oonv1noed of its validity., ' 
that ,.s.._ of the. obliga.tory charaotar of lta 
rules .1°0 · 

.As to the ·souroes of inta:mat:tonal law, Acoioly ma1'.)t1ons 

three: the general pri.notplea of law, oustorns, end treaties 

and. oonvantions 0 151 

Of these., the f1ret 1a the true and basic ona and serves 

both as tha baa1e 'tor the re.::t and aa a means of lntarpl'at1ng 

the poa1 t 1ve rules• Tho latt.er ·two are the tw·o graai( so\ll"aes

or positive international law.152 · 
I . . ' 

The p:r.:tno1plas of law are not-ma of obj act1 va Just1oe 

on wh1oh pure law ts based. They are pr1n ciples of supo:r1ox-

orda:r., and exist 1n the jw1d1oal conscience of men. They
-

obta1n whether they e.:re raoogn 1zed as internal law o:rt not, 

since racogn1tion is mattaly a_9_91t1onal proof of the1tt 
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. .

\\ha·t has been said is ample to establish Aoc1.oly' s 

status as the most naturalist1o of the Latin Amertcan aolaot1as 

of this century, a..l1pl -as a follower of ta Fur. He occupies a 

position wh1ch reflects the restive ten or ot . the ·times and 
-.:- : . :· , _ ..

. 

shoi1s the in fl uen ca also of Krabbe and pugu1 t whom he often 

c1 tea o Wi ~h respect to the subj acts. ot ,in tern at1.011 al lav1, 

he includes .in this category not only the traditional ones 

but also man as an 1nd1v1dual. 

. . / 
The Argentine, Luis A • . P .. odesta Cost_a (1885• )., 1s an 

\ . 

. outstanding . conte~porary Latin American . writer on 1ntarnational 

law. The aecond ed1 ttor· of · his .. ,work, Manual de _ darocho 
/. .

1ntemac1onal publico, published in 1947, 

/ study.154 

.: . The. two main sources of international law, he _says., 

· are oustom and treaties ?1h1oh, because they proceed from 

.the organs which manage international relations, a:re called 

direct •155 Among lesser sources are· the gen <are.l principles 

of law, jurieprudenoe · of · 01.the:r national or tntemational 

origin(!•~•, aourt decisions), the :doctr1nas of qualified 

wr1 tars end or ao1.ent1.f1o lnst1.tut1on a, and d.omastio laws 

when those relate to international law.156 There is a 

th.111d category also regarded as a source, though of still 

less s1gnif1oanoe. This oons1sts of the non•b1.ndlng but 

morally persuasive racomrriendat1ona, ~aclaratto11s, ato. of 

:. such groups a~ the Leagua of nations, the Organization of 

the United Nations, and the Pan Ama:r'i oan Un1on.157 . 
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' . / 'Reaard.1.n s methodology, Podesta, Costa states that ne1 ther 

the historical no~ the deduot1ve method by 1tsalf 1s a aatia• 

factory basis for the understanding of international law. 

The former .tends .to l.egalize abuses Qf force end confuses law 

and f.aot; While the ]tatter leads to inflexible and ri.gid rules 

whi~ll ara not a91entif1cally established. The historioal 
, . .. . . -~

method and the '~diduotlve-1ndt10t1ve method", therefore, 

should be combined 1nt6 what Podesta Costa .. oalls the eoleottc i _, 

'method au.0,~ as. will lead .to a a • •• reason.ad· analysis· and per• 

mtt a balanced and jua't solution to be found, .158 
.,. ,.,,,,. • •• "

After a brief 1.,esume of. ·a few systems of international 

law such aa those .o.r Grotius, J elllnek., and Kaleen, he ob-

serves that the -naw .Jd.ea of -natural la,, (!•.!.•, the view held 

by Le Fur and others) is nearer •to i-eality. "This theory", . 

he says., 

does not now ,sustain the ax1stenea of a natural law 
- .of man, anterior to ·l1fe in aooiety and of an 1m•

mu.tabla and inalienable character; it. establlshes 
., that the pr1noiples of lnternattonal law ·a.re re• 

duoed to two -fundamente,.1 norms, whtoli are a direct 
applioation of the notion of juattoes the obl.1-
gation or fulfilling oontraoted promises and 'the 
duty of x-epa1.r1ns .d~magas caused unjustly. From
th!ts .1t results that the principle paata ~, 
servanda constitutes one of the bases or the 
newest oonoapt1on of natural law; but, above this 
principle., reigns the 1daa of just1oa, which is 
asse_nted to 1n. the jur1d1oal consoienca. of men, 
and this not ton 1e that

1
• vhioh gi vea obligatory 

character to 1ts norms. 59 

By flay of defin1t1on, he says that 

International public law :ta constituted as (12or) 
the aggregate of norms whtoh govern the relations 
of the states among themselves and also of these 
{1,.J!-.- states) with oarta1.n entities wh1.oh, al• 
though not si~bes, poasass 1ntarnat1onal 
pe:raon al1 ty. , 
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The ent1t1ea which en.joy 1ntem-at1onal · personality are 

states., the Holy Sea, some British dominion a, a numbet' of 

semi-states l1ke Byeioruss ia arid the Ukraine., and oerta1.n 

aggregates of states suoh as the L~ague of Nations : and the 

,,Organizatfon of the United Nations. Thes·e enJoy legal per-

sonality on .the international level by vtrtue of the faot 
that ata.tes have allowed them to obtain that statu.s·,.t61 

The 1nd1v1du~l., however, . has no intemational personal1ty.162 
. ' .

. -__ . . . ·- . / . .It must 'be concluded that while Podesta Costa shows some 

preference for pos1t1ve sources or intarriational lavJ, his 

pred1laot1ons regarding fundamental souttoes ere in the . di-

. t-ectlon of ·a modern form of natural law. · All ·1n all 1 t ·is 
• • '' , '_>-. ' . ' ·~ - . • • . . - - : : ' •. : • 

apparent t~at · this author , 1s of an eoleot1o dispos1t1on. 
. .

As to the perspns or subjects .. or 1nterriat1onai' law, he la 

, essentially tradl t1onal. 

. P b1'.t't II 

The New International Law 
........._.. ------ --------------.. ........... 

The oonoept of _tha ne~ international law raprese~ts, 

as h~a _ of~en ,b~en -~aid bafore,163 an att~mpt to break down 
. the ·v1o1ous oh.aracter of tho present 1nte.mat1.onal .· order. 

Tha part tsan s in this movement have been largely or a mon 1st 
persuasion, -~n-~ ha~o not _}>een averse, on the whole, to the 

. . .

· espousal of relat1veli drastic 1n~~vat1ons~ 

The Latin __ A~er1can: ooill'l terpart of thf s world w1de move• · 

m.ant 1s no leas remarkable or virile than ara 1ts segments 

in other parts ofthe world. Wh11e there seams to -be .little 

organio r -~lat1onsh1p amon'g the icfeas or the various writers 
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,,ho are noticed in the present work, t,~o show the influence 

of Dugu1t, one of these same wr!tex,s shows also the imprint 

of Le Fur, a third evidences tha mark of Kelsan., and two 

others, of less thooretioal bent, follow a unique thes1a 

v1hich mfgb:b be labeled the Bxiazill.an conception of tha new 

international la,,. 

It may be safely asserted that all of the wr1ters re-

viewed here show rema~kable or1gina1ity and have mad~ sig-

n ifloant cont,:.tbui?iona to the .theory of ,.ntemational law. 

Of all the .Latin American publ'-olsta past or presen~ 
·'

the moat; prolific writer by far 1a the Chi.loan, Al~j ar;idro 

o, Alvarez (1868-,. ). l~~s literary productions have 
' ·~

· SJ?Bl'lntld the past· h~lf oentury, and he has, been active·· i~-

numerous :tnte:t1na.tional' associations and has bean a delegate 

to many 1nternat1on~l oonfere11oes .•. 

Alvarez is probably best known for his thesis that there 

ex1ata a oharaoteristically American international law, a

mattax- whlah w:tll be surveyed in the following chapter. 

T11er,e are oarta1n aspaota of his writings, however, whioh re• 

lat~,,to tha ph~losoph~tOf 1.ntarne,ti.onal law in general·., ~nd 

it ·ts with -these matters that this sectton 1a oonoamed.164 

Alvarez ·observes that legal ph1losophy has gone through 

several periods. These are the " ••• meta.physical i.n antiquity; 

tha.e>lp~1oa~ in tha rn1ddle age;, rational1st1o 1.n its form of 

natural law· 1n the aaventeanth and etgh,teEmth oentu:ries."165 

AB to ~h~. ninetttanth:LC9ntu.~.,-. legal philosophy ·varied, w1th 
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the method of' study employed, i•.!.•, the h1stor1oal, soolo• 

logical, m.ater1a11st1c, and 1dea11st 1c 'approaches eaoh en--

tailed its own mathodology~l6S 

The French x-evolution inaugurated a social and legal 

regime stresa1ng 1nd1v1dual1sm~ whtoh beoame., and for a t1me 

remained, the oentral theme and the basla ethos .of social 

phenomena. Since the middle of the nineteenth century, how~ 

ever, Alvarez., like many others, would stress that a bi-eak• 

down in 1nd1v1dual1sm has been under way and that in its 

plaoe a form or cooperation has been takinir root. This 

mutual1 ty is the theme of the preaen t epooh,167 · 

Sin9e the social ethos has changed., the basis of law· 

must also change: the oantral theme of international law 

must become that of 1.nterdependanoe rather than of the earlier 

1ndi.v'-dua11at1e conoapt1.on of state soverei.gnty.168 . 

rn ordor to restore the respect wh1oh 1nte:rnational law 

has lost as a result of 1ta unraal1st1o or1entet1on toward 

1nd1v1dua11sm, Alvarez suggest a that 1 t must be studied in 

a new fashion. This study " •••must be synthetic end must ex-

am1n e .the 11.f'e of peoples, 1n thetr full extent and in ·all 

thelr profun.d1ty. nl69 Thts means that the important 1n• 

flu~ncee on 1n~ernatione.l 11f~ must be emphasized and that 

·these influences must be understood. !n terms of the epochs· 

1n which thsy occurrGd. With the 'term "prof'und1tyn Alvarez 

me ans to urge the con a 1derat ion of, all mat erlal (!.•!.., per-.. · 

ta1n ing to the sooial m.111.eu) and immaterial (!.•.!•, psyoholog-

1cal) factors, rather than merely tha narrowly lega11st1a 
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Thi's enta1·1s ·the· oreot 1on of 'two· "new" soi anees which 
, \ 

' .
are term,ed studies of intemat1onel Life and or the Psychology 

peoples 1n !nternat1onal ·Matters.1 '71 'l'hese involve, re-

spectively, atud1es o:r interinetlonal law as 1.t wns and ts ·af'-

f~o~ed. by all ln.ternatlona.1 phenomena,l 72 and. or payoholog!cal 

attitudes. tnolud1n'g such :ei&msnts as oonfidenoe, oooparat1on, 

hat;ed) desires fol', revenge, !•.!•, 1h general, notion a. of 

eo<,1ab1l1ty and an t1soelab1;tt7 •173 .

Th1s all leads ·c11rea.tly to a central element in Alvarez' 

thoUght,inamely., ,his conoe.ption ot 1nternattonal iaw (as

wall as of national publio law) ·as ·being. not a atr.1otly jur1-
. . . : . ' . . ' 

cl1oal so1enoe., but rathex-, a social aoience-•a psycholog1oal 

and polit:toal disoipl1neo174 International law is an "es~ 

seritially Rolit1oal soctal .and psicholog1calff law rather 

than a str1ctly jur1dt~al force like national pl'.':tvata law. 

P4rthermo:re, it has neither. legislator nor san ot ion; never-

thelesa., 1t :ta binding and therefore 1t is considered. by

Alvare.z to ba pos1.t1va law.l ?S · 

In this vetn Alva~ez carefully observes.that his collegue, 

Louis L~ Fur, was not sufficiently precise, when, in out• 

11n1ng tha farmer's views., Le Fur attributed to Alvarez the 

thought that 1nte:rnat1onal law "took in.to consideration" 

pol1t1o:: antl psychology.176 Says Alvarez: 

Thia ·n9t exactly my op1n1.on. ·what I maintain 
, is that, 1nterrtat1ona1 law not onll takes. 1nto ao• 
count noll t 1oa and the psychology of peopra7but 
that:·it .has essentially these qualities (oheraoteres). 
Furthermore,, _an·d .. oompla~\ng,!,J.TlY:,.,..~p.ee.s .ln'.th1a respect • 

.. ·. ,, ,· ., .. ·• . 



I will say that said elements., U!l itad ·· t ,o the ex1• 
genoiea of soa1al life, form .2!_ constitute this 
law; fro~wesa it is born spontaneoualJ and 
directly • . ·.· · : 
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By way of further explanation of his view of the re• 

lat ion of these elements to · international law, he draws a 

. contrast with national law: 

Nattonel law, . especially soo1al leg1sla·tion, 
1s inso1l'ed &, takes into account those factors., 
but ;they J:lo not by themselves form this 
lagislaM.on. . 

In · international law the said elements in-!I' 
corporate themselves into : 1,t, ' they .·ara What con':" 
at1tute 1t; one does not treat then of a legts- _ 
lator who takes them into account. The best 
proof' of my aff'1rmat1on is that,, if these fao• 
tors are modified, by - that oiroumstanoe alone · 
the law appears antiquated in : this corm ootton 
(au oon,lunto) or 1n the matter expressly af•· ·. . . 
fGOted by the change, and 1t 1s not :respeoted.1?8 

Wh1le1t ta true thet -prlnoiples of prtvate law have 

· been taken . over by 1ntornat1ol:lal law ~md are adhered to, 

_ ineverthelesa-, in thesa 1nstanaos _ n ••• the pr1no1ples correspond 

to· the e.x1geno!es of 11.fe and thus -take on a psychol,ogioal 

· and aoo1al qual1ty.nl79 

The political aspeot 1a presumably clear enough _ to be 

dropp;ed at this ,point. -Of the psychologfoal element, _ how-

ever, it might be observed that ideas of interdependence,' 

fundamental rights, vital_ ,interests, and the like,_ are 

psyohologtoal or man tal or tntelleotual conoapts that depend 
' , 

largely upon the attitudes . which prevail rega!t'dtns' them.180 

In 1934 Alvara~ had expl:esse~ the 1nt1mately related_ v1ew 

that the publ1o oonsotence 1s the source fr.om whioh -the great 

pr1nc1plea of 1ntarnat1onal law are for the most . part de• 

rived.181 
,: • :,1;

Thts, however, may ··not be e.n exact aocoun t of h1a 

/
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later view;, for in another work lt · is a,uggastad that the 
' -~

sources 'of interi1at1onal law ar.e customs, oonvent.iona., and 

the' •jur1d1oal consotenca tqgothar with pl'inciplea ·drawn .from 

nat1onr;q .. law and court decisions, and the spoµtaneous devel• 

or;m~n t ~•f pr.acept~-;182 Aacerding to this same work, the 
,,' ·.,'.• .. ; ', <) · ' ' . I , ,• f 

' .. '

aanot;on wh1cp. i.nternattolJJ'l, law npw enjoys ts, that/of pUb11o 
183 , • All in al:t, 1t ia appar•ent that these writings, 

are gear~d(}to the. 1dentf~ca1 concept on, namely, 

the psy9holog{6ai n atlll'e bf 1n tern a t1on arlaw: • .. 

a 'result. of t:b.1,a.·pol1t1co•payoh~logtcel charaotar of 

attonal law, and'ior: the ra;.at1on or' soc1al 1nterdepend• 

:tn .general tq th$.s opnoeptton, a .number·.or- lnnov,tations 

oome into being, in} _Alvat-ez• vlew, two: of which must iDe 

ed here. 

The :f'S~rat I haying to do with the relation ship between· 

1nta~ational law and. national law, seas national sovare1.8T)ty · 

as a concept wh1oh ts becoming prograss1vely more limited. 

Thou~ !t has ~o:t and will not enttrely disappear, its olatm 

to absoluteness 1s now rostralnedol84 

The second of tbt1se innovations is oonoerned with the 

matter ot what entities enjoy international personality. 

Since the middle of the ninetHumth oantu:ry when ste..tea and 

the Papaay v,are the only subjeots of 1nternat:tonal law, the 

soopa of intanu:1t1onal personality has wi.daned to include 

oontinenta., ~!t'oups of sta~es. peoples, m.inor1ties, inter• 

national aasooiat1ons., and the i.ndiv1dusl btmsalf •185 In all 

tl'le~e cases this personal;ty., though often to be qualified, · · 
.·.' ... <,·.:·, 

1s seen 1n some measure to exist. 
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Alvarez• name has ort·en been oonneoted with proposals 

of ood1f1cat1on of 1ntem~~ional law,186 but h1s more re• 

cent remarks on the matter. have suggested that.the unsettled 

oondi t1on a of the world ( 1944) would seem to ind1oate the 
, .' ' . 

desirability of a temporary eµapens1on of this work. : It 1s-

.. further observed tIJ.at when cod 1 fioat1 ~n -ls ut1.11zed it should 

apply only to the law of such matters as involve 1mpor.tant · 

_ difficul~ies,· and even then 5.t should be neither detailed nor 

. exhaustive lest 1.t fail to allow the exigana1es of inter;. 

nation al life to work matters out in conformity with rea.11. ty,187 

Although Alvarez is often :repetitious, frequently am• 

biguous end i:iot suffioiantly explanat1vei, y'et ~t is-,. clear 

- that he 1s ,,1thin the tradition of the new lntemational law 

and that he has made e d1stinot aont:r1bu:t1on to the law of' 

nations • . He sees internaij1onal law, as do the soa1~log1oal 

j~rists., 1~ terms of social phenomena, and like· Sp1ropoloua_ 

he stresses the psychological aspeots 1rivolved in tha not1on 

of jur1dloal oonso1ousneas. Alvarez ta unique in that he 

oonoe1ves of 1ntemat1onal politics and psychology as of 

the essence o:r international law 1ratha:r than -es factors 

which this takes into ooneiderat1ono Tha state 1s seen as 

being 11m1ted by and subordinate to 1nternattonal law. More-

over, the 1nd1v1dual fa , 1noluded as a subject of the law of 

n at1.on s, 

. One of the mast interesting of the Latin American works 

advocating tha now international law 1s t~at .of the. -:Colombian., 

Edgardo Manotaa Wilohea. This work, first appear1n g 1n 
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;$pen tah 1·n · 1946,. · was. translated · 1nto · Fran oh and published 
.. . · 188 in .1948 with a somewhat cl"1t1oal preface.by Georges Scelle. 

The !n t:r.odnott on and tha Flrst Part of' the book deal 

with the subject of mr.mism vs. dua.11sm, . and with the history 

.of .thEf theory of i~terna,tional ·law. In these seot1ons' the 

a,ithor shows a pr.e:f'e:renoe for m.on ism.189 and for a merging 

of the idea of .social aoJJ.dar1ty 1Jvtth tha now concept or 
· ,natural law.190 

What Manotas Wilchas 'attempts to do in .tho body 'Of h1s 
.-· ' . · .. .... , 

; , · ,. : 

~;ork. is to r ·eoono11e · na'tural law and. soo1al solidarity,. He 
,· . · •. ·. ', ,, . 

' • '

feels that there ls little real d1ffe:renoa batwaen ·tbe ideas 

:o'f ·:'Dugu1 t . and ' Soelle oh; the one hand'~ and those of ·,the 

nairuraltats· ·on the othe~, o.s b~·th of .th~se views ·are founded 
.. · . . . .. ' , , ' , . 

on )the •Aristot·elian ooncAptfon of .the :aoo1al man .191 . 1,;t· ;, , ·_ , . ' •·; •.,,',

An at;~mpt fa made to ~stablish the social nature of 

man on a co~pletaly soient1f1c and 11"21efutabla basis~ 'lhis 

is done by :reference to the studies of the psychologist, 

Alfred Adlat- 1 who "• •• lays ,. down . as tha baa1s of his system 

this a.bsolute -veritl that aooial _11fe _· 1a the normal and 

natural fo~m of our ex1stance.«192 

Man _ is so helpless, aa an tsolated. S.nd1v1dual, that

olOse oommuntty _raiationsh1p 1s an absolute necessity.193 

and,_ "In a word tha school of· Adler shows experimentally that 

the la~;a of sol 1dar1ty end of social cooparatton are inherent 

in human natul"e"•-~94 Socia~ soltdar~t:Y· au.ppliea the baa1s 

fo:r determ1n in g j1.1.at~ce and 1njµst1oe o ttAll that which is 

harmon 1zed with J:;u-cie._n .. sol 1d~+'.1ty 1a just., all that · whioh 
, . ; .·~ ,·~' . .
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oontrad1cts 1 t is unju~t. "195 Perhaps Manotas .W1loheat 

meaning and orientation is best olarlf:ted in the following 

remarks 

. Human 1ty 1n the different epochs of lts de-
velopment has shown the , ahanl,uta, .. _truth which 1s 
sooial solid ar1 ty. Front the soolological pOirrt - of 
view, religlon s a1"e n othtn g but the, grEfat move- ·· 
man ts or human solidarity,· of _wh1oh the highest '· 
express,. on ts found 1n Christian 1ty. Tho God of 
tha Christians and his only son., Jesus, b:r.other 
of men, unifies ua under the sign of a paternal 
community. The commandment to love your neigh• 

._ bor is nothing but the religious tr1an~lat1.on; of .-
·the sentiment of social soll.dar1ty; 96 . . · 

The third part· of'_ the hook is devoted to the primaoy 

.of international .law i.n tha mon 1st system, and tha p9s1t1on 

of the individual under . international :law. ·· 

It le felt 'that SOVE;3~81gnty is not -a quality -whtoh the 

state enjoys in 1ts own right, but rathe~ " .. • • '. ••• .• a oompetanoy 

~onferred ,by the law of n at1ons. tt19'7 . Sovereignty and in-

dependence ·are synonomous. , "A state , 1s sovereign · because _ 

1 t is independent of all the others, but all have subm1.tted 

to the soveretgnty of lntematlonal law«.l.98 

Manotas Wilches observoEJ that 'l1lta Kelsen, he · too_ 
. . . . #i· subscribes to a hierarchy of norms, but while Kelson' s vlew,.- ::· 

.rests on the baa is of a , ".dialeotical auperpositlon "; h1a ovm 

system employs a hierarchy founded on oolleottve life. It 

begins with the 1nd1 v1dual and "••-•is· suooess1.vely spread 

:UP to 1 ts sum.mi t on the waves of social · aoH.dar1ty. nl99 Con-

sequently, once the mask of national sovereignty hes been 

shattered, two faota pertaining to 1nternational personal1t,Y 

are apparent, namely that "••.,Jrt~ividuals . are ·the natural 
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subj eats of. intarnati.dnal law", and that states are also aub• 

j ecta of the law of natl on s .200 

Although natural law and .the :t"altgious aspaeta of ·this 

0011 caption all'eady heve ha<m mentioned, 1.t sho\1ld be pa:r-

ticulo.rly 'am.phas·1zad that solidarity is vtewed as a .bestcally 

atural phenomenon. •u:r ·ought to add ••• ", he says, 

that this neoessi(r Li•!!•, the neaessity of guaran• 
teeing 1nte:r•ao.o1a~ .oooperation) is merged., it is 
identified, with the belief 1n the natural law of 
nation.a oonoe1ved a.s the ·oonjunat1on of tbese25f• 
solute objective values: _just1oe and equity. · : 

In summary 1 t ·can be noted that Manotas Wilehes' · system. 

of a new international law tries to ground aoo1al so11darlty 

a a~aentff1o basiS Sl'ld thus to merge lt. vd. th natural law. 

reoognizas the individual e.nd the state as. persons under 

law and sees national sovereignty a.a 11.m!ted 

by the law or'nat1ons. 

Tha:rru 1a · considerable 1ndi oati. on that the Vienna School 

or Internat1onal Law has been an important faotor in certain 

phases of T.ia.t1n Amar1oan legal philosophy,202 but ev:1..denoe

of lts _1mpress1on on -wr!.tars pr1mar11y, i.ntereeted in inter• 

.110.i;lanal law has not yet baooma too apparent. 

An in tares ting e:xoapt1mf, howovel', 1 a the l:t ttla work of 

the Brazilian, Podro Baptista Mar-tins, -whiah was f1 rst 

published i.n 1933 and a,ga1.n., with no ,alteration., 1n 1942.203 

The greater part of this work 1s devoted to sketches or 
the va:rious theories of 1nternat1on.al law together with 

raaso~s for. their 1naeoeptab111ty. In the later part of 11.1s 

study, however, Martins builds arf tnterestin g case for 
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Kelsen 's view. 

The hierarchy of norms.charsctar1st1o of the Pure Theory 

of Lnttl has often encountered difficulty in explaining to the 

satiafaotion of skeptics the apparent tnoonsistanoy betvrnan

the view that international law is superior to national law 

and the dual1st•incorporat1onist thesis which nearly always 

seams to express actual international practice. Th-ts dilemma 

Martins resolves by pointing out that the League of. Nations, 

aa a going ooncarn, symbolizes tha sphere of the higher norms 

whtch delimit the area of atata aotion.2o4 

The eoonom1o and even m1.l1 tatty sanot:tons of tha League 

are pointed to e.s the means by which enforcement oan be 

axactedo 205 Tho faat that these maasuras may not always be 

sucoesaful 1s disposed of w1.th the romark that: 

Those who understand· that the e.x1stanca of war im• 
plies the juz-1d1cal negation of 1nternat1orral1sm 
are restrained., by a .duty of ooherenoa, to main-
tain that the exiatanoe of or',tme 1s the l1fJgation 
of panal law.206 · . · · 

Pact a aunt servanda, derived from. custom., is considered 

to be the basis of all low; at the same t1me the soo1olog1cal, 

eoonomio and ethical factors are elements wllioh., though 1n 

themselves outside the scope of law, are expressed through 

custom, arid wht oh, · 1n the last an alys1s thx-ough their reo-

. >ogni.tion ·1n the juridioal oonscienoe,. validate customs, henoe 

;esota ·!1Yl! servanda, and ultimately all law.207 

Paraphrasing Kelsen himself, 1t oan be affirmed that 
it ts not properly in jur1d 1oal oust om, but in 1 ts· 
mental representation, that the normat21ye au·thori ty
resides, the generative force of law."'08

In summary., 1 t may be n otsd that wh1 le there seems to 
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be no tnterast' shom here. in the 1nternational peraonal1ty 

of the indi vtdual, Marttri s expt-essaa an 1ntarast1.n g praotioal 

application ·of the Pure i:Pheo:ry of LavJ to reoent•-and., in faot, 

oontemporary•-world soo1.ety. 

Very tew Latin American works on 1ntemat1onal. law have 

been t~ana;e,t,,~ tnt~ English., but ona of· the rare ex~ept1ons 

ts the ~1ttle book by J·6rge Amertoano·'c:1~91-·,,> . ) entitled 
.. · :· :·,, ., .. . •,··-.-i•'•;·.',•·.,· 

The New Foundation of .International Law~2o9-'> Amel'icano '-is ...........,.,.·... .. ·' .. ------•. _,. ·. . ... -· --------
' . - . l' 

a Brazllian. soholar ·whb has wr1t tan con t31c;ie.r3bly regar41ng 
.. ·•:·,., 

legal matters as well as about th~ _Un1vars1ty of Sao Paulo 

whel?e ha ia Professor. pf tiaw and, where for e. time, he served 

as p:reaidento 

. "I1aw", he says., "ts>e system of guarantees based on 

·pril1oiplea of juat1oe",210 yet international law at present 

is not justly ordered, and what must be dona is to reform the 

:found at 1on a in sugh -~ ,v~y that: tt w111 be based on j ust1oa.211 

!n, renovating the system of international law.,. Amer1.oano 

wants to employ the Fo'Ul' Freedoms (freedom from fear and 

want and of ~peach and wo!'ah5.p) as a bill of rights under 

international.·lav,. He states that the Four Freedoms be• 

came il1ter~at1onal law by virtue of the A:tlant1c Charta:r 

and, .1n fllbt·, tha_t_ the oh1ef obj act of the law of nations 1s 
· · · · ·;f::i:,\~r;-' ··.

to guarante(L.those ·, fre'c~cloma. 212 · · 

Among t:p.e many 1daas designed to 1mplamant these Fou~· 

Freedorns which are suggested· in this work a.re the following 

two of oons1dere.ble interest. Persons under international 

law will neoess.ar11y 1nolude the a'\i~~rstate, natu!'al pel."sons, 
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nations, groups or _leagues ; of . nations, -and international · 

autarch1es (.2,._g., 1JNWRA) ; 213 and, secondly, the state must 

be 11.m1ted by the tnte:rnetion~l order.214 1

Thia last 1noludes 

the stipulation that there shall -.be required of each state . 

an effeo.tive b,.11 of r1.ghta for the protaot,.dn of international · 

persona, the subm1sa1on to the deo1si~ns -of the International · 

Ooul"t or Just1oe and to tha laws or the international lcag1a• 

lature, the "non-1denttf1cat1on or state · and pa~ty", :the 
,,. ,

nproport1ona1 representation of m1nor1t1err",. the· der1vatton 

·of its legislative and executive powers from the ballot, and

the ("duty to cooperate with the superstate•• .215 

The organ 1zet1ori of this rather remarkable system · oalls 

for a fairly strong executive b:t,:f_nch to exercise police powe:t-; 
l 

to adm1.n1atar/ the activities of the auparstat~., and to · assure 

the an foroement of assembly and cou~t deats:tori s ; 216 · a jud1o1al 

. system wh!oh would consist of a supreme oourt and apparently 

would be much -11ke tli·a present !ntomaM.onal Court · of .Juat1oe . 

except that 1 t would have,, oompulaory · jurt~diotlon;2~'7 and a 

legislative branch .. . c.o,ms.f~t1ng of .one chamber 1.n wh'loh states 

. and literate vot1ng-populet1ons would be rel?resen_ted. In 

addition, "The 1.nternat1onnl auta:rch1os should. const1tut~ 

oon sul t at1 ve bod1 es of the Intern st 1on al As s_embly. n218 

Voting procedure 1n the 1nt,ernat!.onel log1slature would 

consist of two ballot'ln3a., the>firat ·or which would ·register 

only· the votes of the nation states on the .. basis of one vote 

for asoh. On the seoond ,ballot the various national groups 

which had beon represented tri the national elections of eaoh 
' . - , .. : .. : ..:~ ;:,. ' , 

country could tiegister. a number of votes equal to their as-



assumed) propol:'tion or the · 11 terate populat1bn.219 This ' 

would be oomputad i.n · the .' r .~llowi~g ·fashion: 

139. 

• .1n a rapublto . with a litarat'•a , population of twenty 
m1111on, . four million voted and elected a. praa1dent 
by a maj ortty of> two million. This means that three• 
fourths of -· the .al.eat orate~ · oorresponding to three-
fourths of • the population, hes n'·ot only ala otad · tha ·· 
governm.ent ·to rule .. the nation but -g1ven .tt an inter-
national · mandate~to represent- fifteen m1ll1on of the 
ott1zen s~ . The othe.r fiva million w!ll hava. repre• 
santat:tvea eleo.ted by the respaot1ve .parties, pro-
portionate 1.n number to, the votes. :-th~y -pol.led,· 

·: ' :ay· ·tr.>;:t'a :sra.-t.om the people of a n.at ion ·may have 
one, ._ .two -or mora .raprea~ntat.ives .,. . th.a :tot,ar .of _whose 
votes . correspond to ·the · total literate· population, 
fractions ~aing 1gn·o:red.220 . 

,. •• • • , ' { ,. , "~: • ·•·• • • ' : • . , •' •, • ' ' . '.", ' I , • • 

If, the ,-r&.a:ul:"$ . . of 'both ballots ware the same tha reso• 

·lutton or other aot would pass, but if . no such agraem~n _t ob-:- . 
: .· ·. .J: . .. . . . 

tairied · "rademoo??attzattontt, ,would be in · order. Al though this 

·ttredemoorattzation 11 prooesa .. ts not desoriba_d~ Ameriaano 1n• 

p1oates that the 1ntemat1onal body ,would have the xatght . to. · 
. . -

,1nst1tute. new elsotions if 1t were or the op1t1lon that 
. i_.: 

min or1 t 1es were not properly ttepresented, and 1 t may be. as-:-

sumed that that 1s what he has in mind regarding 

,''redamooratizat ion ".221· 

In . . order. to. oarry,·,o:i-it ,the· entire· system envi .sioned by
' . - .. ·•

Amerlcano, it would be nacossary to set up an educat:tonal 

program of a sort which. would support 'the plan. "tVhet w111 
ff . .be the use j ha says; . 

· of organ1.z1ng an intamat1onal community to secure 
m1n1mum rights for free men if education 1s allowed 
to tak$ .. ·· the lin ea of a philosophy to bregd hatred 
among nations and destroy those rightsf2u2 

The ' educational system which ha outlines would oall for 

such elements as a manual arts program vo acoompl1sh vocational 
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· trainlng and to ·foster hobbies -1n order •. to g!v,a · e·aoh person 

a means · to work or-l excess , enei,gy;223 and . a concert ad effort · 

to gear the teaching of. the social sc1 enc as to the defense. 

g1or1:f'ioat1on, · and ma-1;tenan co of · p_eace.224 In summary of 

the educational functions., ha mentions three purposes~~-

1. u As a means of fighting repress1(?ns _that lee.d to i1ar". 
,.· · i ' ', ' :.• 

... ' , ' '

This includes hobbies, crafts, art_:. .music., sport:s, etc. 

2. AAs a means ·of fort1fy1ng m~n · 1n damoors.t1o trnnv1.ot1ona". 

Th1s includes <ilmphasis on tha nature of democracy, ·the .need 

for equal 1 ty, !i2. ., and 3. "As a means of: gi v1.n g con f 1d_an 00 
. .

in regard to international ao·~ton". This 111clud0s teaching · 

the ·idea that the in tern at ton a1 aommun tty is organ1.zad so aa 

to secure tho desired values and that 1 t can be effact1 ve only 

when 1 t has the baolcing or all paople and of all' countries •225 

The general -idea of this. proposal 1s succ1notly put 1n · 

this . short passage ta~en from the Foreward to the Amerloan 

edition: 

But as a mat
1
ter of faot the -ground haa been 

prepared., . and the decision . rests with a few hundred 
persons all ·over the world--the prbfeasors of 
international law. 

If••1n.st,a,ad of basing their 1natruct:t.on on an 
ovar•emphas1zed-·sovere1gnty, on the old concepts · 
of war as a relation to be stat ad 'Ullder "rules of · 
war," on neutral1. ty tows.rd belligerents as 'a duty
for all nat1ons--they _would teaoh thnt morals should 
be the same under both domast1o and 1nternat1onal 
law, that war 1a a crime, that there should be a · 
world orgsn1zat1on with powers of cont!rol and 
coercion., baaed on democratic principles, end" 

· capable of . apply1n g _ a B1ll of Rights · to men all 
over the ,vorld, . then the few hundred professors 
of intern at1onal lav1 could do the greatest wo:rk 
aver done. Every year some thousands of student a 
would aas1m11ate those 1deas, and w1th1n a few 
years a str.ong ir1ternational consciousness would 
be formed. 



These students would beoome politicians., 
joul:'nalists, diplomats, economists, profeasors, 
educator~" and thefaoe of the.world would be 
changed • ..,~6 

1.41. 

The approach represents an admission of the baa1o 

character of publ1 c_ op1n ion 1n any legal system. Ame rioano' s 

plan would attempt to e.ch:tave paaoe by means of a demooratic 

superstate in whi.oh the individual 1a reoogn1zed as having 

tntemational personality. 'J.llle objectives of the plan are 

to ba supportad--and presumably in ati tuted••by appropriate 

· eduoat fon • 

While this system has a oerta1n logic., nevertheless. 1n 

the present writer's opinion, it contains an element ·of 

na!vete': ':Phe passage quoted above., having to do with the 

ability of the professors of international law to change 

the world.,227 assumes the questionable point that studan ta 

fairly hang on the1r in str~otors' words; also the system or 
ass'lll'.'ing m1nor1t:l :r-eprasentat1on , 228 while e·mbod:fing a 'de• 

s1rable 1.deal., ts set fo:rth with apparently no thought for 

pol1t1oal. oons1derat1ona suah,.,for example• as have emasculated 

a portion of the saoond aaction of tho fourteenth amendment 

to the Const1tut1on of the United States. 

In the last ·,an!llysis, however., :t t must be said that 

Amerloano comes to gr1pe vd. th aome of the moat perplexing 

problems of o,ontemporary world society, and, the .f'aot that 

he outlines a very original end to a,degvee plausible plan 

for th<t 1m.plementat1on: of_ baa1o right_s regarded as n aw de-

velopments of actual international law oonsti tutaa a oontri• 

bution not without interest. 



Another Bra~ilian schol,ar who . oxpressas v1awa quite 

similar to those of his co~patr1ot, Jorge Amer1cano, ia 

Ilmar >p snna Marinho ( 1913- ) , a relat:tvely young fo!'aign 

service of.f1oar arid writer ·on legal subjects. 

- Although of the opinion that states must be equally res• 
peotad2~9 ,snd although cpl?osed tq, the unanimity pr1.nc1p1e; 

Marinho 1 s concept_io~ of eq_ris.lity has nothing of the rtrig ot · 
_n atlonal sovereignty about. it •23 o::

Virtually the oentt-al theme 1n this work is an advooaoy 

·of the. notion of inte?'dependenoa. 

In a word: . -the n taw Ju:t11d ioal order 1 s to be baaed 
fundementally.Jln>,the ·,po,liay of ebsolute 1nterde•· 
pendenoe and strd.cit 1n tern at ion al collsboration..231 

· v• M-

Marinbo goes muoh further than merely to adyisa .collab~ 
. ' ·.·, 

oration, however~ for he suggest a that· tpe:re ere. aartain ruloa 

. and. principles which the ata·tes niust submit to and must in.ii 

corporate into the1r own oonat1tu.t1onal systems Hla ,."point 
. . 

of view rese~b}~es closely that or .Amerioano, this being es-

peo1ally trµe of suoh·.~riot1ona ea those of submission to the 
', . 

r~te:rnat1onal Court,'.of Just1oe~ acceptance of a-~·ecessa:ry 

limitation on .sovereignty, assurance that, the Four Freedoms 

of the Atlantlo Charter will be respected, cooperation to 

enforce peaoe, and the establishment ot~ democratic bases 

for government. 232

To these ends Martnho advocates strong oolleative ss• 

our1ty w1.th a form of 1nternat1pnal po11.oe,233 and he sup-

por.ts the Baruoh plan of atom1o cord,rol ,. 234 The Jdea of 

neutrality is completely re~ucl.lated, 235 and,; with reference 



143. 

to the problem of lag1alat1ve raprasentat1.on . 1n the inter-

·n at:tonal or~an 1Zf:tb,1on .,.,:•~me;r1 oano' s proportional arrangement 

1s approved~ 236

As in . most . of the systems of whet i a env1 ~le.god as the 

~a~,,, international law., tha plan outlined he!'a oalls for rec-

Qgn1:fjion of tha individual as a parson under intr,el'n atlon al 

Examtning the problem with the· required attan• 
tion, we · arrive at the con cl us i.on that, al:thougb. 
rnany author~ :-?8ni ·1t., thara exist, · 1n faot, . besides 
•·states,. oth(l'r· J.n tern ation s.1, n~ram1 s, among which 
the indi. v1d ual ts numbered. 2;:; 7 . . 

: Th;;-·~tho11ght here fs ~~osaly related to ·Mar1.nho' s view 

.of · the Atlantic Char~ar whioh; :> along .with the Daolarat1on of . 

the United Nations,. p:r"-:{ola1m the ·Four Freedoms -as asaant1al 

principles or the new frrternational law. This has -.the ef'• 

: faot of elevating the 1hd1vidual to tho poslt1orr of itha 

: ffprlniord 1al subj aot of' ,1ntarnattonal la-v" .238 

:Marinho raoogn 1zes/ as does Amar1cano, the neoaas1.ty 
,"; . ; , . . .

f'or a general sentiment :v,hich w111 approve and supp~rt the 

new oonoept1on of 1ntern8.t1onal law. Uote is made of Krabbe 1 a 

a·mphaals on the spiritual ·force upon whlch the whole v1tal1ty 

·of' law 1a basad.239 The place which eduoat1on must play in 

tha new system 1a emphasized. Eduoation, 1 t ts urged, should 

be employed to teach a sentiment for· demooi--aay,. justice, and 

peaces 

. rt will be an eff1oaoioua instrument in the ma1n• 
tan an oe of peaoa and sacur 1 ty in the world and •••
1 t w1.ll be 1nsarted among those elements oapablo 
of turning intern at1on al law .1n to that \'1Jh1ch, 
unt11 nowt 1t has not SU§iee,¢ied 1n be1ng••the 
supreme law of Human 1ty. · · . · 
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Tb.is work, a·s _hos been aa1d, follows the earlter one ·of · 

Amerioano. 241 It e·mphas1zes 1nterdependenoe, 11m.1tat5.on of 

sovere1gnty. , the international personality of tho Individual, 

the 1mportanoe of the Atl_ant1o Cha.rt era ,,and the place of 

eduoat1on 1n aoh1eving all of these objectives. 

There are, of' course, other Latin American, writ.ere whose 

works are within · the general tx-ad1t1.on of the new inter-

national law~ A few of theEie have been surveyed, yet no 

attempt will be made hero '.to detail the general ,, obn_tent 'of 

these. It is s1gn1f1oant, ho.waver. that of the reform1at 

writers, moat are of the op1n :ton the.t the 1:ndi vidua! should 

be pons1dered as a subject of 1nternattona1 law.248 Also, 

the much amphBsized 1deaa :of social sol,.dar1ty or_, inter~ : 

depe11dence.,243 and of the limitation of national/ sovera1gnty,244 

ere , among the po1nts atrongl1 supported by these writers. 

It . is of much a1gn :tf1c~n,. oe that this support has been, in 

fact~ w1d~apread. 

. Conolus1ona 

On, the basis of the evidence ·preaent_ed in Chapter ,In,_ . 
the _following' concluai9ns oan be· <3:rawn; · · 

' .

·1. The eoleot1o1sm which encompassed the ant1ra nine• 

teenth century as far as the Latin Amerlcen publicists were 

concerned was 1,.ttle or no lass in evidence 1n the twentieth ·· 

oantury. ,Virtually all of the wr1 tere l'aviewed displayed at 

least some elements of it. 

2. Traditional P.os1ttv1s_m:, though or\tioized, ,has re-

mained a strong element , thttoughout the first half of the 
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twentieth century. Thia ts reflected not only ih the ten 

works labeled as auoh, but; also. in the fact that naturaliam 

appeared only :t.n a11 oolect1o form 1n the representative works 

~evtawad in Part I. 
:3. Naturalism, as was sugg<:astad above, sppaarad only in 

an eolsotio form, although in s. few easGs the relative empha-

sis on na.tuttal law ,vas fsirly ~1gh. vVh1la all 1of the w.,rks 

:were ealectio to a degree, only eight of the eighteen re-

ViQwtd 1n Part I- ware thought to oonte.1n a auff161ant amount 

of tlie na'\n1ra11st1e element to merit the designation of 

eoleotlo 1.n the class1.fioational sense 1n which :tt has been 

emp+orea here. 
4.\, Of the eighteen wri tars revteVJad· 1n Part I, seven 

showed at· least soma reoogntt1on of the 1nd1vidual as an inter-

national parson~ Five of th~s• we~a clearly in favor of 

1n oludtn g the ,'ii{l:fv1dual man 1n this category, but two, 

though seeming to lean in th1~ direction., w&ra obscure. 

During the nineteenth. oentury, it vdll be recalled, none of 

the systematlo publi.otsts entertained such, a view. Among 

the twentieth century .}'aeekerstt nearly all ~~9se re.viewed 

felt, as did tl:leir nineteenth .oentury pr~decessor~< Alber0;1_ 

that . the ind1v,.d~al should enjoy tnternational personality. 

Tha only exception was Pedro Baptista Martins, a follower 

of Kelsen, who was not ooncerned with th1a matter. 

5o The so•cellsd "naw international law" has :found 

many supporters 1n Latin Amar1oa. Virtually all of the tm• 

port ant schools have .been represented, often VJ1 th in tarest:tng 
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variations, togethe.r with local v1ows of some sign1f1canoeo 

It would appear that both among the general treatise writers 

and among the ttseakera", the 1nfluenoe of Duguit has bean 

ona of the most notable developments of the twentieth oenturyo 

a. While soma of the wri te:ra of the naw 1nternat1onal 

law have ground ad their systems on public opinion and 

solidarity in a pos1t1v1at-hu.inan1st sansa, others hava em• 

ployed ~h9 onnoaption of solidarity :i.n a natural:l,stio sense, 

and on a writer was a, follower of Kalsen. In all _cases tho 

and oonolus1ons have ,bean much the same: (a) the 15.m1.tat1on 

of national sovereignty, (b}.'recogn 1t1on of the individual 

aa enjoying international personality (with one exception), 

and ( c} a pronounced emphasis on public op1nton or juridical 

oonsoiousnesa as e1 tber tha· S0\1.roe or the validator of 

international law. 



OHA'P~ER. IV 

Introduction 

1A phaso of Lattn ,· Amerio an thought regarding intern at ion al · 

law .which 1s often mentioned but rarely understood, t t seems. 

is the so•oalled "American intamat1on~l law"• 

Although oontemp~rary authors of the .highest . repute have 
,-.,-_· . ' ' .

ep~k~.n ·condesoendingly io:r' ·tt,1 there is reason to investigate 
,· i • ·, ··-

' carefully tha ideas og~~arnQd, I'egardlsas of whether any such 

analysis may confirm or 'cleny the existenoe of . a character1s-

, J;1oa_l,-l1 American :t.nta:r~ at{on_al law. Tht 1deas lnvol ved 1n 
. . .

t~.e ,11eged school, 1~'[(1s submitted, are some of the funda-
·.· . ; . . 

mental roots or the Pan · Amerio an system and as such are or the 
. ._ , .. _.;, · . . . 

-• •,·. ·. ', , '

grea:test 1mportan.oa to oont'emporary Amer1oa.2 

By r ar -the great,st .-~ulk of tb.e 11terature on tb.1 s sub-
. - ·. . . . 

jeot has been 'bha . contribution of Alejana':ro o• .Alvarez, - who, 

',lndaed., has been spoken<of as a modern Grotius by Josa 1.tar!a 

Velaaoo Ibarr~, an .Arge'.Ot1ne of soma r -enown.3 The sentiments 
. . . 

- of :which Alvarez constantly apaaka., however, had exlstad in 

Lattn America for some time before the Chtlean • s appearance 

on the soena; thereforet a number of earlier contributors 

_ and their works should ba 1nd1oatad1 if for no other reason 

than to supply the background out of which Alvarez' not 1on s 

have developed. 

The pattern which . will be adhered to ,.n this presanta-

t 1on will be as follows: l. a shnrt historical sketch of 
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some-: of the more 1mportant aspect a o:f this matter; 2. a · sur• 

vey 'of the 1deas of Alvarez; 3. a survey of the opposite 

op1n ions of Sa Vianna an~ Antokola~z, ?ogether with an out• 

line of the views of several of the , in.ore prominent oontempott-
,

aray Latin .American soholars ;,who, 1n an attempt to determine 

·what the currant feeling is toward . the doctrine, have volo·e·d 

·opinions on the mat tar; -and 4. a summary statement. 

' · ..••· .,

!• All H1stor1oal Survei . 

. The idea of a aharaotar1st1oally American international 

law 1s of somewhat obscure origin. _ Tt is possible that 1t 

is tn part a. l;>y•p?'oduot of' the clroumstanoes s-qrrounding the . ,-

indapend~ oe m.ovamen t :<in· Latin Ania?'ioa which 1nduoeci a de-

. s 1ra for a greater break w1 th _Etu'opo than eventually 

tran sp1red. 

·Tho Cong;-ess of Panama called by Bo11vatt to meet. 1n

1826, it will be ramemb~_r~., was d1re.oted to,"1a1~d the _end: of' 

devalop1ng a pol1t1cll> organtzation for the_ benefit. of the 

Amer1oas. 4 ·Although the pact of "Union, T:.,eague end Pe.:rpatu.al 

Oon:f'aderat1on" put for.th e.t the 1826 Oong:tteaa· was n ,ve~ 

ratified ( save by Co1omb1a), 5 the move~en:t 1ta!3~f ultt~s.tely 

resulted in the present Organization of American States, and
. . 

1.n the general bem1spher1c cooperation, · which includes muoh 

of the sentiment ·embodled in the _ whole conoep~ of an Am~rican 
. . .

international law. · 
Certain !.,at1n American fore1.gn offices from time to 

t1ma have used the e:xpress1on, American inter.national law. 

There was., for example, the attempt of Mex1oo in 1834 to 



call new :_Am~rioan congras.s, '°_ on _a or _ the purposes 'of which, 

it was said, would ba to establish foundations o:f law for 

governing the mu.tual ralatlons of the naw natiOns.6 Similar 

. attempts wa?ta made by the same oountry in 1838 and in 18401 
. . .· ·7 .. . _.· · ·_ also to no avail. . In 1862 e. ,request of virtually the samo 

', sort· emanated from tha ~eruvian foreign office, which efforts, 

mo11aovar., ~ulminated :tn 1866 in a treaty among B~llvia, Ohile, 

:: :Eouado:u, ar:id .Po?'U: ·pit_r,port1ng to set forth international law 

prtnciples; tht:?1:~~raamant was signed, but navar ratifiad~ 8 
" - . . ... , . ' , \ : . ; 

At several of the _Pan American Conferences att~mpts were 

me.de to promote certain developments of Amer1cm:i 1.nternat1.onal 

· ,law, to . which, ·· usuall:y, active oppositlon aro:fa ., _.as wtll· 

appear presently •9 ·· .,. 

:rn add:tt 1on to these ·o:rftaial cqnf al:'an oea,. oert ain 1m-. 

: port ant. Qont~tbutiorn1 ware made by- .,u~iters _on the subject. 

··According to D1~z C1.snf-iroa (1889-
. . . .

.Amar:toan 1ntert;1at1onal: law 1.a Albard1 1 and not Alvarez,1 0 
. . 

Cisneros oonstde·rs that Albard1 axp_lalned .this phe-

nomenon in 1844 in a paper presented at the Urtvers1ty of 

· Chile for the degree of L1oeno1ado.11 On tha othett hand, 

while in the posthumous works of Alberd1 tha optri ion ia \ ex-

pres sad that 1ntarnat1onal law in Amel'.'1aa· may be regarded 

·.ns an Amer1oan 1ntamat1onel law in the same sense that 

· domestic law can be Eng11.sh, 'Roman, or French,12 ha·· also 

suggests that 1n actual application the congresses v1hioh had 

been hold resulted tn no treaties or laws ,. ••• whiah can be · 

·oalled American by Jreaaon· o~J tl1:e extent of their author1ty.nl3 
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. In other woros · here he seems ,to feel that Ama:rioan 1nter-

national law ··ts a thaoret1oal poas1bil1ty whioh has not 

mat01~ial1zed. 

Purtharmora, 1t has davaioped that tn writings appearing 

between 1876 and :1891., the A:t-gent1ne, Vtnoenta G. Quesada 

·{1830-1913), spoke of American intornational law with refer- , 

once to such prinotplea ag_ fil Doasidet1s. It 1a of interest 

to note that Alvarez apparently did not lmow of th1.s faot 

until 1924,14 tmd, in fact that ha once remarked that of. the 

publicists only Alcorta had caught any of the flavor and 1m-

portan oe of American international law., but that even ha had 

not understood 1t et all Wa11.l5 

Tn 1883 a famous polam1o took place between Amancio 

Alcorta and Carlos Calvo in which the former, wrtt1ng 1n the 

Nueva roviata· £! Buenos M.res, critiaized the lattar1 s .work• 

droi.t tntarnet1onsl th{ox>!.gua et prat1QU!J,l6 on the grounds 

that it did not reoogntza the existence of an Amer1aan :inter• 

na.t1onal law. Calvo., tn the same journal answered to the 

effect that ha was utterly unable to define this supposed 

law, that the principles which 1 t allegedly contei.ned were 

virtually non .. existent., and that international law 1n prin• 

ciple was not subject to d1stinotions of this sort.17 Alvarez 

does not seem to have been awa:r:-e of this d1souss1on either.18 

. which~ 1 t may 'be added, was .probably · the first major debate 

on this whole problem. 

In a later study, prov1ously reviewed, Alcorta takes 

the only slightly modif1ed P~ .. !1t1on that although. he does· 
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not pretend that there :ts in a the.oratical se!l aa. a oharaote,r-

t sttoslly .Amarioan international law, he does affirm, never-

theless, that 1n a pxaagmat1c we.1 th1s law exiats.19 

Rodr!guaz S~rsohaga., a close follower of Alcorta, 20 

took _ea sen ti ally th9 aama poa 1 t1on when he observed ·1..n 1895 

that tt...1:r there ts not an essont1ally Am.arioan international 

la.w, there 1s nevertheless a ae:riea o.f principles app:tieable 

. only in Amer:toa.••21 

The Venezualan writer, Re.t'aal Fernando Seijas, e.ssumed 

e som.ev1hat similar postt1on, when hs v1rote 111 1884: 

The origin of the pubB.c. and private law of , 
the H1span1a•An1ar! ean rapub11as ought to be looked 
fo.r in tha aour,ce of the 1nternattone.l differences 

. · with foreign powex~s which have produced inequality 
in the treatment of the nation a of the •• ohemlsr,hares, 
obliging. us to establ1sh a special (la.vi) which . · 
answers to the sat1sfaotion of our aspirations, 22 and to the neoess1tias of our general interests. 

The question of the existence of' an American inter-

nat1onal law was brought up by Aleja~d.ro Alvarez at the 

Third Latin Amari.can So1ent1f1c Congress meeting· ·at R:to de 

Janeiro i.n 1905. A resolution to reoogntze .the existanoe 

of thia partlculax-1.st law passed the committee but not the 

oon gresa 1 ts elf. 23 

At the First Fan Amar1oan Sc1ent1f1c Congress wh1oh 

met :tn ·19oa the question was agllln brought up and rnuoh dis• 

cusaion rasul.ta;t .. Pvar tha issue of v,hethar a character1s• 

t1oally Anie:r1oati 1.ntarnational law could be said to exist, 

o!' whether 1t was only that pr1nc:tplea of·Amer1oan 01"ig1n 

ex1aterl as suoh.24 Thia was the aeoond major oontr<?versy 
that a:rose on th1s aubjeot •25;,:;_,' 
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Alvarez was pa:raued.ad to modify h1s_' resolution w1 th re.- · 

sult t:pat the final endorsement by the Cong.rass read es 

follows.: 

The First Sc1entif1o Pan· Amorioan Congress rec-
ognizes that the diffarenoe in the development ·of 
tha new world compared wt th that of the old has had 
the following t-eparcuaston on , international re-
lations: that in this continent there are pro-
blems su1 genar1a and also some r· robleme or· a 
clearly Amarioan charaotar; (and ·· that the states 
of this b,amiaphere ·have regulated, by more o!' less 
generalized agreements., matters wh1ch are of 1n~ . 

· tarest only to them or wh1oh, bai.ng of universal -
1nt·erest, hav.a not yet become susceptible to _ 

. wor•1cl w1~e agreement, by this means 1ncorporating 
into international law some principles of American 
origin• · . • .. . . . . . · , .... . ·. .. ·. · · : . ... ·· · 

This aggregate of matters oonstttutes what 
can be called . American pl."oblems encl ·si tt1attons in . 
1nternat1onal law. . .. , , . 

Tho Sclet1t1f1c pongreas . recommends·-to 'ail the 
states- of . th1a conthient that . in their faculties .. 
of jur1sprudenoe· end of sootal sonm ces, the ·. · 
study of these matte:rs , ba taken in .to oonstderat:ton.26 

Following this oonfsron·oe. Alvarez published tn 1910 his 
· .. •, ....•. . .. / .. : ... · .

famous work, ~ idrb1.t international amer1cain, 1n ·wM.ch he 

attempted to · show the nature of American intamat,.onal -raw. 
, ' • . . . 

In · 1912 Sa Vianna publts~ed ,µ1s ,\"JE3:Ll .~own study, Do la !!.2!!.•

existence·' S.'1!!. droit intern at1onal ams'tt1oa1n ,27 tn \vhioh is 

·assumed the negative view of tha matter. These are the 

. leading works ,on the problem and v.;111 be considered later ·in 

more . detail. 

The · thiI'd and appar.entlJ most raoent major round of · 

this tssua · oame . up 1.n 1923 at the E'1fth £>an· American Con far• : 

enoa at Santiago, Oh1la.28 Alvarez held to his original 

view of the scope of Amari can in ternationa.l law. · In this 

ha was opposod by Danial Antokolotz who felt, as had Sa 
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Vianna in 1908, Alvar.~z-' thesis to be Ui.'1t ~.ma'ble. 29 

The quantity of literature from: before 1910 almost up 

to tha present has been largely one'•s1dad. Alvarez .alone 

~has publtshad a vaey great deal on this and related topics, 

while the chief argument a to the conti~ary oons1st of those .. 

".(.:9i1:_aaay: menttoned) presented ln 1912 .. by .$a Vi.anna together 

.wi-th a aho:r-t· section in Antoltolatz• t!'aat1sa on publio 
· .. ·· ·.· . · . . ' · 30 '.tnterna.t1onal law. 

As has already be.~n nC?ted, the naxt saot1.on of th1s 

chapter wtll survay Alvarez' thesis; this will be followed 
· tn turn ·by ·the opposite v1ews of s{ Vtarina and Antokoletz 

to vtb'tch w111 be addod e: aurvay or the vtawa of losdt~g 

oontampora!'y !.;atin American writers, together w1 th a ghort 

summary of the whole issue. 

_g. The -Thas1a of -Alejandro Alvarez 

The v1aw of Alejandro Alvarez -that a -- chnrac'ter1st.1oally 

Amorican 1nternat1onal iaw may b_e d1.st1ngu1.shed ls, 1n reality,. 

only a part1cular1stio variation of his , theme of solidarity 

· ,t .. 1 d -· 11 " .th' · , k 31ou J. ._ n e .· aa?' . ..,er .i'-n .. 1.a .wor • ·. 

Alvarez is or the opin 1on that due to EJ.ocial, psyoholog1-
, ... 

:ca\., . ,fu'1d gaogra.ph1cnl ctrcumstanoes., the ·: J\merions have oon-

. si.stently ente1•tatned a peculiarly fntense aent1ment of 

· -.sol1dar1ty~32 . Th,.1a feel1ng, which p.e alternately terms_ 

satlt 1mental1 ty, mental1t;t ,_ upirtt, and psychology, expresses 

a. particular jur1-.dloal consc1.ence ss :result:of' VJhich there 

h·ave . e.ppearad certatn foot~ras of the: _, ge>v:ammants of the 

Amerio an,' s~ates. that '.\$"eem:ito' h1111 sign 1fi~.e,n.~ly. -~1m1lar.. These
':: ' .. ~ -• ,·- . .' .· __ - .. .. . . . ·.- . . . ', / .. / ' . } --.' . . ..· . . . -, ·. . ·-
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may be cha:raoterizod, he. says, as conat1 tut1onal,, republ1cmr., 

demooratic, liboral and-equa11tar1an, while · seem as be1.ng or · 
peaceful inte~t, .~a1 desirous of aoh1evipg juat1~e., and by

nature id~alist'fo.33 

'. This o~tlook, ~n Alvarez' view/ was /°e;rpressed most 

cogently ·by President 'Monroe in 'the fa.mad Monroe Doctrine. 
r ·. 

v1hich insisted ·that ;_Ett:rope.an atat~s refrain from inte1"ven'bion 
' . ··:. :, - . . 

in Amer1c.a,. and that Anierioa no lon.gar be regarded as open 

to European colonization'!' Be is .amphatio .that : j;his document 
. ' 

expx-assed A~er1oan se~tlmen ts as a -whole 1 and, that 1t did 

. not rapx-esent ,the mare view .of tha United Statas~34 Jesus , 

Mar!a yepes., a follower of .Alvarez, goes so far as to say• that 
·-

/ in taking this position Monroe was stron".;ly influenced by

the Colombian envoy to the Unit.ad .States.3.5 
' ~;"'"'·

Alva~ez does . not_,· .o~ course ', . v1suai,:tze American in tar• · 

national 1:aw as being .antagonl,t1c ta international law 1n 

general. -· Ra.thor 1t is<. E:l .s11p~~$.mantary, .element •~esfgnad to 

express, matters cominon to Jimer:ioa alone.36 · Hls dootrtrie .. ts . . 
. . .

' . ., : '

summa:rized as .r ollo\VS .1;

By Amerioan . international law one ought to 
understand the aggregate of 1.nstitut1ons, . prin- . 
olplea, !'ules, doctr.inas, corrventionti,. customs 
and prEicttoes v1htch ar9 character1st1c or the . 
·American- republics .ir1 the doma1n 0£ internattonal : 
relations. .. · · :,. 

The e:xiat.enoa of this law ·· is duo ·to •the 
geographic economic and pol,_tioal conditions 
of the Amar1oan continent, to the wny in ,.t1htch 
tha now republics ware .formed .and an.te'red _ 1nto 

· the in tarn at ion.al oqmmunity, as well, ,as to t~iEr 
. solid.ar11;y whioh exists among them. · . · 

Amor1oan internatlonal· law understood in 
this way does not . tend in any way to create n 
system of international lavJ which has .fo:r an 

':_;/ '·(•<, ;,
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he~fsp1?,are . rrg19 the oonoert . of the_ ; other nat1on s 
of tbe world,. . . · . . . · 
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One-of the alleged v1.rt'Uoa or the American international 

. lnw 1s, in tho opinion cf Alvarez., the fusion of the Roman 

and At1glo•Amerioan sohool.s into a Pan Amertcan view wh1oh., 

1.n turn, dut1 to i;he n11.bar~lity ·· o_f its dnct:rines", might 

ba expecte~ greatly to influence the{ ·fu.ture devel6pment of 

'intarnat1onal la.w tn generai.38 · 'ihis posttion does . not tmply 

ultimate universality., On the contrary, one . of the · cardinal 

points of Alvarez• view of oont1nentalts.m ts that lt ts· quite 
' J. consistent wlth gene:r-al international lav, that there should 

ba continental var1.e.tions~39 . . ··.,. • ;, ··.-: . :., ;-; ··-

. . . .
' '

Univeralism, he _g·ons_1stently mait1tains, 1s :n:ot neoessarily 

a v1i1tue • Wall dt1f:J.n ed prin clpl es sucl~ as ara goner ally so• 

cepted ara useful and,.appropriate, but they should be fl:ezible 

en;ough to . allow groups , of stat'as . to develop the:t'r intra•' 

group ralat .ions :tn accox,dance· w:lth tha1!' particular needs.40 ·· 

"There ts ·110 attampttt, he obaa1rvea. 

to establish two ,international _ law orders an tag-
.on-lat.tu_ to one anoth:ott, .but only to correct in 
aotual praatloe :the 61d dogma of absolutism and ·
universality of ~)11 rules_whioh m.aka: up int·ar-' 
national law, and to supplement 1:ts prov:ts:tons
by a ~'3oogn :i. ti.on and study of . the spec1.al · 
problama and conditions which up to this tima 
have been , tgno:racl or at bast 11 ttle oonsi.dered. · 
It is not expected .thf:it Ama;rica ·sha_ll en Joy · . · · 
special ~ulas as a pr1~1lego, but merely that 
the science of intamational ' law shall take 1nto . 
due aocount and give a just measu11 a of appre-
otation. ~o ~11~ needa of OU!' olv1llzati£n and to 
the· aotuali ties of oul" t1 at tonal life. . 

~:ha question ts .now how· to datermine with. some .d~g~ee

.. of a:xactnoss just whet oheraots:rsistio ~ules are thought to 
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belong to the Amarloen aph0re • . !n tb'1s · raapect Alvarez:, , 

works seem diaappointlng, for at best only a handfy.l or 

such prin c1ples seem to em.erga ,vtth any. degraa of conoi,eteness. 

In vary ganerel terms ha mentions some ·r1ve prlnaipa~ 

charactortst1cs of Amarlcran 1ntarn atfonal lawi These aref,, . 

l • a sentiment of continental solid&r1tyJ 2.- an i\merfcan 

juridical conacian~'ef ··•3 ,. an American moral aonsc1en .ct~J' 

4. pacif1o1sm,- idealism, and optim:1.snt';' arid 5'ii nnespect ·ro·r 
. ·. . . . . . 

law and internatlon'al:: pt0.ra1:t.~y., oondemning all violatfcin ··or 
0th~ir preceptsn~42 

~
1hese ··pr1nc1.plas are . not highly .concrete or tangiblei 

· but . ·:thaJ . muat be .. raoobrnized as basfo .. to hfa _ general fdea.,. and 

as aff ordiri g insight to the basis and nature of the general 

' c,On cept1on •. 

Ragarding cases# there is not much to ba said,. Alvarez -: 

.does -mention · somo concr~te examples of rules. which/ he -fe;elsf 

are essentially American :, but mr.my of those can be ·:comd.a.ered 

'; to be obsolete in· the . .,sense that there i.a no longer ca.11: fOr 

-.their applioation; .othera would. seem to have be·coma general 

in their application 11 ega1:'Cllass. of their alleged', and some•· .. 

times d9uqtful1
, Amar1c£-m origin •. 

. ' ' ";;: ' , .,,.._ . '' . 

Arn9r1s _'tpa 1~les mentioned aro the following: 1·. · the · 
'~ , . :,. . ' ., .' ... '

-principl~\ of uti poss :tdetis which means., aa _ hai--•o applieg.,, that," 
: . . . . . . . 

in •1810 and ther~after w~eri thO Latin Amerlcan ·states ··were · · 
. '' ... .

baooritirig independent,., ,th@.y ' ostablfshed,:their provloUs -oolont'al 
. .. •··· . . . . . ·.·_ .· . . . :/ . . . ._,, i ,:;•i:>• :"·' . ··• •.. I <; , 

boun.dar1·es as nation al bordei,a; 4:3 .2·., -~'.~hognl~fon . of r·~1~ttve1'y 
' ·_ -~ • • ·-. ' • . f . ' ;· ' ' 

:rrea and unimpeded fluv1al ,nav'ig,at1on ,; ,4~\.~;~•:. :r,ao~gntt·\0n . oi 
the legal status . of rebels;45 h}ri1Ji-sn1ti'~{;t;p(li~:ttOa1 . 
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·asylurn; 46 :_.5. ·acceptsno:e :·o:r the principle of ius · .. !.211 as 

against ·the gene.rally applied continental princlple of , l!!! 
_san guir1 ii: ; 47 ·s. the rulE>, ra~1.ly; a' eorrol lary of the first 

··,,

principle here li~ted, that 'thare· is no ·res nttl1ius in 

Amer1~a;48 "l. the aquaHty of st.'9h<1;.=9 e. the Drago Docitrine:50 

and leas apecif1cally, 9. the acceptance of cod if ioat ion of 

:tnternations.l law.,51 and 10. the es·bebl:tscment of arrange• 
· · . · ·52man ts · for the defense of th1 s hemisphere. This is ln no 

sense .a complete 11st, but ' it points up. to some exten~, 

VJhat Al varae· has in mind. .A 1 ist of · Americ!ln problems, 
( 

which presumably. give rise to un iciuely Amertoan situations 

and rules, appen,rs ·1n one. of hi.s works, 53 but 1 t would ,not 

seem to .clarify the p!oture further .. 

All in all. Alvarez is really .less aoncornad w1th 

specific rules .than .~:ith.." ganeral ·phsnomen,t s_uoh as the sant1• 
' ' · , ' . 

ment of ao.l1dari ty of . the Ame:r.iosn states whtoh allegedly 

tnduces si.gniflcantly. greater cooperat:t.on nmong those inter · 

.!!! than a.mong atatea chosen at random. 

a. 0p:goa1tion. }o. the Alvarez Thesis, .·~ General Latin 
. Amer:lcan. ·0Ein1on · · . . . 

1.• The Views of ·.s( Vianna nnd. Anto1.coletz. -· --- - - --- - -----Sa ·v1anna 1a probably much bettor kno,m in the United ,

.States by virtue of his work ,denying the ex:tstanca of an

American 1nternat:tonal law than · for ~ls general treatise on 

international lav; wh1ch bas already boan notad. 54 Tho former 

work was qu1te obviously prompted by tho debate of 1908. 
' . '

Sa Vlanna makes spacial poin.t,,.,\:qf showing that suoh ·matters 
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. as o·bligatorY ,arbi tratton are not e:xolustvaly restricted to 

the new wo:rld and ·not ·begun there~55 Ydoraova:r, th.a NoJJth . 

Amar1cans and ·the Latin .Amar1oans are observed to be ··of d1f•

ferent temperaments, and the former are Jncllnad: to feel 
• • • . .:· : • • • .. ' , ·. , ! • . . • • '

· thertfs.elveo superior to the ·latter 1n ~egard to matter~ ·of 

gov'arnmant.56 

s{°.vtannfa racognlzes ·that ideas such as h,av~ o,?-:tginated 
,,._ . . ( · .' ,, . ... . 

in America hav-a been in 'co'rporat~d hl"to universal 1n;tar-

national. law. but th1~ · he·· v1e·,,s e:s merely further evidence · 

· against the regional oonoept and in sup·pox,t of the do;otr1ne 

of un1veraal1ty.57 

Wr1 t.1n g· in a ph!.losophtcal vetn he quotes a aver.al . 
. ;; ·. ~-;-_ < ·,

writers., 1t101ud1ng Antokoletz., to the effect th.at th~·;·d,oex..

1 .stenoe of Amer1oan international law end of. 'llllivaraal inter• 
I 

national law is not· to, ba recognized. Re 1mplles. that only 

· ~hE> latt;e~ .. has vai tdity • 58 ;nafoattng approval, f~r example• 

. of the v1ew of .. the Ha1t1en delegate, Lager, to -the · effeot 
,·. ' . .. . :.::··· ·,. .

. ' '

that 1f· the rules of 1ntemat1one.l law express whet \ls j,1st 

and ,true~ there oan be no vartat1on bet\Ve~n the hemispheres 

"• •• because that .which, is. truth 1n Europe cannot be error . 

1n Ame:r1oa, and reo1prooally.n69 

tn v1e.w of st<vtanrta•s orientation , as observed. 1n an 

earlier plaae, SO this seems to sum up his obj$o~1ons ·to the

whole 1dea. While he oonoedes that th.e ·place tJf the America.a 

in developing lib·ar,al ideas and in wox-ldng these into the 

law ha.a been that of a '"great adm~rabla and glorfous" role, 

yet ha does n'ot feel that the term American· interanat1onal law 
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is appropriately applied the~oto. 61 

Mo~e reoan tly., the n agat1.va of the con trovel!SY has bean 

taken up by Danial .ft"ttokolatz • . This Argan~ina publicist has 

attempted to solve the mat tar \Vl th referan ca to three ques-

.ttons wh1oh;- 1n turn, he analyzes. 

!n the - ftrat ple.ca, ".Can the poss1h111ty that an Ame;tt1.oan 

tnte:rnational law exists be adm1ttad?n62 By way- of ansv,ar~ng 

ha notes that conventional regionalism ,.s quite possible and 
. ! 

that oerta1.n Amertoan con van t1on s do, in fact, ax1st. A 

clearly oonat1.tt,ted systam of partf.oulsrist norms, oonae-
·_ · · .. ·63.quently, is . ·thought to be thaorat1,cally . posa1bl.e · • 

. Secondly, ha asks "Doaa Amer1-oen itl ternat1 on al · law ex-.

t st n ow1"64 · "'h1.le r-aad.1ly sdmtt ttrrg that Pen American 

aolid.ar:lty 1.s ,a resl1t:r, 65 he has many doubts abou.t the spa• 
. . . . ' 

clf1o app1tcat1.ons VJhich have been attributed to it. Ho 1s 

skeptical, for examJ?le, s.bot:tt the alleged American or1g1n 

of . so-called fundamental rights of at ates such as r,. ghts 

of · 1.ndependenoe and of jur1d1oal egual 1ty.66 · Th.e notion 
' ' ' .. , 

of ·arb1.trat1 on ,:as arr _Amer\ can pr1.n o1.ple . dra~e his cri t to,. sms .

:"NElither America no!' Europe is_ nnx 1ous . to ren oun ca the 

;system of excepttons to arb1 trat,.on .n6 ? Codi.f1cat1on, he 

not ea, 1a a Et1.ropean as well as an • Americ~h pheriom~non • and 

on ·netther a~iit:tnent ts ·,tt ·much beyon;d fnfancy. 68 Evan . _µt1 

.~ois0lt1etls · as a rule of the Amerio ans ·comes in for a share 
-, ,_; ,J•:::.: 'y~·\;·,j: :~'(.\/"\·

t>f'\i-'ct·tt1c1s·m as Antokoletz finds that itls not accepted 

'thro.ughout the · Amerloas .• 69 

The following clear and conBfife statem9n t sums up .his 
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answer on th1 a po1n t·t

It is affirmed. that ·many principles exist v1hioh, 
by reason of. thst:r- more or 1a·ss general aooeptanoa ) 
and application,. oan be considered as. conat1tut1.ng 
the international craad of Amer1oa. '!hay refer to 
the sovereign personality of the state~ to the pro• 
sc:eiptton of war and of force,, to the :reign of 
peace and of lav,. All that ta true and 1t abows, 
not the existence of apeo1sl prinotples, ~1t of 
respect and veneration for them. (whioh 1iiJ greeter 
in Amartca than in Europe. One may speak of inter• 
natfonal law 1n. Amer1oa,· but not or Amer1oen inter• 
national law.. That does not atop the American 
nations· from drawing up apeo1al treaties among 
themselves more edven oed or more human 1 tax-1 an tbe~0 [t_ho~~ which gover-€/ their relations vrt th Europe. 

,· '

Ii the third place, he asks '•rs it conven1ent,that there 

be. an 1nternat1.onal la,v for the American nati.ons?" 71 TO th1s 

he replies 1n substance that l (a) he is generally doubtful J

that (b) the Ame:r.ic.an;•JlS.tlon a (pueblos) ,,ould prefer to take 

•part in a world wide arrangement as states rather than as 

-· subjects of a regional regime which would bn soma measure 

supersede them; and that {e) if international law 1a a so1en:oe

it should be \ll11.versal. 72 
' ~··' ,;/ _ >,-

It appears then that both Sa V1anna art'd Antokoletz 

reoogn ize an element of truth in the allegations of Alvax-ez, 

but that they do not agree w1 th him e1thal" as to tha scope 

and extent of the phenomenc:m 1 .. n question or 1n. the matter 

·of touminology. 

021nions or a Number of the Better Known Latin Ame±t1oan 
V·irttars. - - - -

A brief survey of a. number of tha more pront1nent Latin 

Amar1oan writers of 1nternat1ona1 law indicates that pre• 

va111ng opinion recognizes the existence of problems of 

international law pecul 1ar to Amet-1oa or of Amatt1oan origin• 
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but the~e i.s ·11tt],e evtdenoa of ~uoh atx-ong support for the 

oonoept1on of an American international le.vi in a more ex•,. 
73 ·. ,· - - ?4 · ·. · "tended sense. E. L. Bidau., ·_ r·. Ruiz Moreno, . L. A. Podesta 

Costa, '7tl A_. Ulloa / 76 '.M'. ~._Oruchaga Tocorn al, 77 and C. D!az 

C1sneros'18 all ta_ke, ilT tb.1s rasp'eat. mu.oh. the same viaw. 

Even"'the Santo Domtng!in ,. c_~rlos S!'lohez '1 sfn chez,:9 wh9se 

\vork purports to be a tex.tboak of ,American puhl1o international 
,--- . ' . :.-:·, ( .., . . ·-, , ;·• '\' -_ ·.· _,. --, ''.

, law.,Sreoonof\es .l:d.~ ..?~sptp~ine w1 th unt_yaraality. This. may 

.pa. seen · 1n a quotation of his from Alvarez to tha effect. that 

i.Amarioan ·1.ntem·ational ·1.avr 1s merely an "•~•epplioat:ton or. 

tlie prtno:tples of Justioa to certain ttele,tion a of e whole · 

comtlnent."180 :and,}agairr~ he, makes the observatton regarding 

the tel1m Ama1"loan A.ntarrrat ion al: law. that: 

Tha·'aclJept1v,~, must .. no;tt be t:akeri as the ·expresslon 
or a dist1no~ law, bup ea t~e express1.on ot a . 
pa~t,.oular appli.<Hatton of saneral and universal 
publ1a 1nternat.ional law.a .... 

Oruohaga Tooornsl, another wrtter who shows throughout 

his work mu.oh of the tnfluenoa of. Alvarez, notes· that the 

latter never conoa1ved of J\m.ertcan 1nteniattonal law as op~ 

posed to tin1ve:r.sal 1l1ternatlone1 law.82 

As for the others mont1oned above, 1t wf.11 suffice het'e 

to quo_te the suoctnot remark of E. I,. B1dan, for tt carries 

tha essence also of all of the other views: 

;tf by Am.ar1oan tnte,:,nat1onal law one m,t1.st com-
prehend tho ex1stenoe of exolustvely Amer1oan 
prbbl~ma wh.1oh x-equira peou.11ar solutions, ·just as there 
are European problems whtch do n.ot interest Amartoa, 
the ·01ass'-fioat1on ts., tn ·ou!' jtidgment ,, aooeptable. 
But this does no.t author1za us to oreate a new 
branch of the so1.enoe. In.ternational law, which de-
velops the jurid1oal .oonstttution ot humanity, 
govern a ,the, .1nt$)Jne:t1onal., oormn.un,.tj': 1

• as a whole.83 ' 
. ' ' ' / . ' . ! ' ' . ' :,. ' . . ·:' '.. ., . :·. ;- • . ' . . ' .' . . f 



Conolus1ons 

The oontroveray regard1n_g the ex1atenae or non-existence 

of an .Amara1oan internat1.ona.l law re.solves itself largely 1.nto 
. .

a · terminolog1oal squabble• 

Virtually all of tha writers ng:ree that there ex1sts 

an element of .. continental so11dar1 ty v1h1oh 1nc-lndes a few . 

peculiarly American rules, practices, and problen1a, end that 

Amar1oa has oont:ributad much to international ,laVf :tn general J ·· 

but there 1a muoh opposition to the term Am.arioan international 

law, and to the emphasis on ?teg1onal pacul.~ar1tias. exoapt 

as being alight variet1om~ of gen,era.l 1ntemet:lonal law. 

Also., there is much opposition, based often on philosophical 

grounds, to an1 suggestion contrary to 'the idea · of universal• 

ity of international law o 

, The fset :remains that virtually_ all of the writers who ' 

have been concerned with this matter consider that Alvarez" 

·· on-al\ys!.s of a sentiment or contlnen:bal ·solidarity _. and oom• 

munity ooneo1ousneas does have a aorta.in ialidity. Conse• 
, 1 • 

quently,_ on the basis · ~r. the adage ub1 societas , 1bi 1u.s on.a .I

oould. 1og1oally oontand .that the full scope o:f' Alvarez• view · 

is thao:ret1cally soun·a.

on tha other hand, if one I s theorat .1.oal e.n alys is is 

gr()unded, fo:r example, on· Sp1ropouloa• view that in ail· cases

tha dominant juridical op1n1on84 points th.a way, then it 

would seem that Alvarez' v:tow 1s not wall founded • 
.

This oho1oe of premises points up much that is or. stg• 

nifioance 1n any inqui~J into the nature of law. The form.er, 
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a form of qua.s!•htologloal n atural1sm., assumes a ri atur'al re-. 

ault, na~a1y· lav~., flowing from the actual· exi'stan co of a 

so.olety.. 'Ihe latter premlso, ·;-positing a relativist view,:. 

sugge~19t;~).that 1.a-w, :l ~ essentially an intalleotual phenomenon 

and d.e~~ml~ larg~l~:,_ths~:·· ... ~ I,0,tt , the s9olal . data per ,:ge ,· but .

upon .. tha social s.cceptanoa of. a parttcu.la:r juristic viaw which 

aocaptanoe maY have resulted · 1n no small measure : from the 

pert1,uas,.ve 1nflueti(l8 of the · jiir1at1a ·theory itself. Vvh1le 

; 1.t 1.a true· that the latte?- normal-ly 'ta -based nn ,an evaluation · 
. . ·- , 

-of facts·., it is . equally · true that tt . ts ,:the jurtdical evalu• 

at1 r.1n and not the i'aots themael ves · whi.ch dom1n ate the legal · 
. . 

.'hqrtzon • One,:·'bf:·th!s•··1atter persuasion would not ;, ad.mi t -.the 

aot~ve ·1agal signif1cano.e of a oustom which exists in a · phiat• 

. oal sense but which · has been given no juristic oons1derat1.on •. 
,' . ' . . · -

' . , , ':' ', '. . . .. · '

.Its ex1stenoe ha would ; n9t{.den1:,. but he V1ottld question .1ts 

legal reality. Acoord:tngly, on• wouma x-ecogn ize the potential 

: 'jw1dioal ' value o:r ' every fact, but . would be dlsposad to · re-
' cruira that its legal stgn 1f1oan oo m~1st be r~.oogt1 ized before 

/ it can be said to hB'Ve a~t'iilv8d ·tu1:{ j<ur1d:taa1> r8aU.~ye: .. 

. , ,Specifloally, one, might suggest, for- example, that if 

a · govarnmant 1s not recognized (altha:tt tnternally or ex-

ternally) :tn sptta of the fulfillment of all _of ·.the· criteria 

for reoogn11i1on, who cen · say- that the _j~r1d1oal ··rasults 

normally flowing fl:'om ra_oognitiory would, nevertheless, · flow 

frOtn tha .fulfillment. · of the orite:r1a for raoogn 1 ti on. Or 

· again,_ who . oan dony · that shortly .after , the adoption of the 

United States ·· Oonatttution reqogn1tton alone a.ocountad for 
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the legal differance between it and the Arti.cles of 

Confederation? . Actually,' in view of the faat that the aarl!er 

dooumen t has never been formally repealed and con aequen tly 

that it oan lay a log1,oal 1f not a reasonable ·claim to oon• 

temporary validity, ona of' the main· evidences of its inval1d1.ty 

is the mere fact of its not being recognized. - Manifestly., 

auffla1.ent evidence of actual governmental effeotivenaas may

eventually inspire or compel :reoognit1.on, but :tn the last 

analysis only recognition can 1mputa legal signi,fioanoe. 

· That both of these p:re.miaes are ·true to a degree oen 

ha~dly. be dan,i.ed, but the questton of their pre.ctioal applt-

oat1on presents a pxaoblemo For example, even assuming the 

validity ._.of 1!E! aooietas ib1 Jus,. how does one dete:rm1ne 

whether a society does ox- does not exist except by rafarenoa 

to atti. tudesf Or, what is to prevent opinion from roo-

ogn 1zing the existence of' a society while denyin.g the app11• 

oat ton of the adage? And. ultimately., what, otha:tt than op1n•

ion, validates or invalidates the adage itself'? 

The pi--asent. writer, holding to a view which combines 

these premises, is. of the opinion_ that facts, v:hile of poten• 

tial juridioal value, only assume actual legal a:t.gnifioanoe 

by virtue of reoogn it ion of t)1e 11'.' possession of that legal 

s1gnif1oanoa. This re11ognit1on is, of course, an intelleottial . 

process by whioh man adjusts hia legal rules to oonform. with 

h1s perception of truth. This view does not .deny man's 
\

ability to perceive truth, nor doas it repudiate the valld1tJ 
of natural law in the sense or· intuition of what .is just 
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and hence of whot · ou.g..h.t to bs enacted into positive law. 

Rather, 1 t states that in ·a · human aocia:ty both truth and · jus• 

ti.ca whtle having po'tent1a1 jur1dica1 val11e must await ap-

proprlata reco·gn1tlon _of the1l' "attributes beforie attaining 

praat:toal .legal stgntftcanca. 

; In· the last analysts, the validity of Al;vai,ez.' viaw must 

depend on which of the· .t-wo premises mentioned above appears 
.. . . .

·to:: be juat1fied. t ·oge~her w1 th a j u.dgmant as to the extent to . . 

wh-ich partloula:rtat ru.las actually do obtain. Tha prasen t 

··w:rite:r ta. o.f the op1.nJon that thora 1s not auffi.atent just1-

f.toat1on fol" the .- view advanced by Alvaraz .. · This opinion -

must be aaen, hoVJever_; . tn the light of the wr:tt,az•' s .avowed 

~~oioe and qualtf!.oatto~ of premises and from the ,_standpoint · 

of what .ts believed to be only .ins1gnif1oa11t va,:,iation a in 

oonttnen.tal , praotioes. !t must be !'aalized -also that the:re 

1-a at least some posatb111ty .of fu~ura development A.n the 

d:LrectLort. :of an · American intern at ion al law . aspeo1ally unda:tt 

th.a . ausptoas of the O:rgantzation of J\martcan States. 



-.SUMMARY AND ._CON_CLUSTOUS

Tha views on the philosophy of international law of most 

of the Latin American writers of the n1netoenth century, and · 

of selected l"epreaen tat1 ve ·wr1 tars . of the twantleth cen tu.r'y• . · 

have been outlined against the baokground of 8 '88.neral sur• 

vay of the philosophy of 1ntern·at1ot1~f-·law since; the ftftaenth;_: 

.century, and ln the light of an explenatio~ of contemporary 
. . . ·~

:interest in this general topic. Thes~ write~s were .class!• 
- , .
fled 1nto .the tbree ."_ce.tegor1es Of . posi tiv1st, . n a~ux•alJ.at # . and 

:ecle.ot1o, the attempt , having been made to give as exact a 

statement as_ possible or : ~he. poa1~1ori i,f ·'~ach on t _hi problem 

. of the nature and sources of international law • . 

-It must be realized, of o·ou~se, that these three term.a 

have varied 1n meaning to, some degree during the past f1 va 

hundred yea:rs; and that while Grotius was classed as an 

· eclectlo by virtue. of. the views whioh were gener.a!ly held in . 
' . . ,, . ·,

his daJ., Lauterpaoht, who is considel:'ed to be a natural1stic·: , 

thinker, is really muoh more poa1 t1viat1c then Grotius. 

There. 1s, then, a certain relativity itt. those terms -wh_ioh must 

be recognized by the reader., but at the same t1mo they do 

·suggest similar laan1ngs or tendenc1ea on the part of the 

w,;,1. ters to whom they are applied whioh are meantngf~ so long 

as the dominant ethos of the age in wh1oh the partioular 

vJr1 tar lived · 1s kep.t · 1n . mind. 

· In add 1t1or1 to the earl1e:ri statements that have been 
' . 

made and. by way of ref:reshi1tg the reader's memory 1 - it would 

seam appropriate to briefly rJ'..;iexpla1n the way in which these 
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:tal'J'!1,S .'have bee~ used 1n this work. 

· .. Th.a tarm poslt1-v1.st has ·been applied to those wri tars 

who· show e. marked preference for such aouroaa c;,f 1nternat1.onal 

<law, as traat!.eai customs, and court daoisions, to tha relative 
. ' ( -

;exclusion of the · 1daal ·mor~l element~ Mat'Urol1st, ·on the 

trther hand, sign 1.f1es _those writers whose ori.entat1 on is 

tovhu..,d viewing lnterneti.onal .law es resting pl'im.arily on a 

;, ·sense of what · is just · arid · right and only · to a ·small .degree .on 

po·sttive sources• Many of these wr1 tera suggest, for ax• 

;·ample, that the positive law 1n order to be valt'd must mirror 

;·the -natural law, 

The ·tarm.eoleot1o_ hes. been used here' 1n . two senses. In 

the oases of those writers who are oless1f1ed _as eclectio, 

1 t indicates that. the wrlt.er being di.sou.ssed. views lnter• 

national:' lav, as atemm1ng from treaties and other positive 

-sou.roaa ,_on .the one hand, and f:rom a : .. o~rioep
0tlon:· of .the just 

on the other. In these instance~ the writers -seem to give 

approjd.mat·ely_ equal welght , to natUralts.it and to positivist 

sources and not to rely on one epp~eo1ably more. than on the 

other. The seoond sense in which the ·term ecleot:lo has been · 

used is to be noted in stntemanta observing that virtually 

all of tha·nat1n. Arnarioan writers have been, 1n faot, eolaot1os 

to · e degl"ee, · This statement maans that even though a writer 

has ·stressed t-roaties: and customs and has belittled the 

'praottoal 1mportan_ce of natural law, he has not altogether 

, abandoned it. On the other hand, it describes writers who 

.~ave .stressed the ideal · moral elem.ant 1n the law at .tha expense 
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of the positive law, but who, ne-1ertheless, recognize that 

the la~te_r d ,oes have some significance. · 

The ,,orks of · these same wri tars were analyzed also to 

daterm.lne ·what atan.d ., each would. _t _ake __ on the __ question 1
: or the 

. ' . . , ·

in.div1dual as ;a -- sttbjaot of international law. 
' . '

In th~sa pl;lases of the work eightEJen ·writers of aaoh 

century. we~e_sut'Vayed. ln the case or tha nineteenth century 

· -. thi a .figul'a rapras.ent s. all . of t'.qe textbooks and_ t:reatt aes .

~h:i,ch: cquld a located. ·. A,s for the 'twanti'ath ;~entt1ry ,-the'

sel~ot1on ~as . made 11'\- general on the bases of _rapra~antat1ve• 

nesa and tmportaneEl• 
,· . . . ·, ~- .· .: . _- .· .. .

Reform -elements were oons1darod aep'arete'iy : and the survey 

of them .'.qoea ·n,ot purport to _be exhaustive._ O.f thi'a group~ 

only the works of Alberdf ·were oon sid.ered in. the ohapte,r, _on 

the nineteenth century., while an effort has been_ made to 
' ' . - . . . .; ,,,. . :

outline the more important twen1;~~th- ~entui\Y atiiempts at 

the reconstruction _of, the law q.f nations~ 

As a whoie, the_present study attempts to express t~e 

general_ oonaen·aua of t .oxtbook and treatise wr1 ters in Latin 
. ' 

. . . ' . ' _: 

.America on the ph1loa·ophy, of international l~w; ,to · give sr . 

fairly comprehensive estimate of the new _ v1ew of international 

law lnc~ud1ng proposals and suggestions for reform, as these 

have appeared especially 1A tho twentieth ·c.entury; also to 

document the 1ncreas1_ng support of tha view that _the individual 

should _be regard_ed aa a subj a ot of 1.n tern at ion al law·. 

In addition, the question of the existence of an Amel'ican 

in temational law has bean surveyed 'in an at temp~ to · _evaluate 
. . . 
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th1 s partlcular:tst theory. _ 

Sin ca nearly all of the Lat in Amer1.can. works used in 

this study hnva been found available only in Spantah,.. Franch, 

or PortupUese adtti.ons, an.a,· tor the most part, are not 

widely kn ovm in tna Un 1 tad St at es., 1 t is f alt that th 1a sur-

vey .should contr~bu.ta_ ·to an underst~ndtng of. Latin .Amerioan 

con captions .of 1.n tarnati.onal law and to an appreoiat:lon of 

LB.tin American thought and legal theory in general$ 

rfuaits a!'e essentially a1x conclusive deductions which 

may ba draVvn from th1s stu_a.y, and they may- be auocinctly . 

·surmncir:t~ad as follows: 

l. Virtually all Lat1n AJJta1'1oan pubH.o1sts rav:tawed 

were aaiactios to .some dagrea. The olaastfioattona of 
1nature.l1st, eolaotto., and poa1t1vtst a!'e therefore relative 

designations. These writetts show an over,,halming 0011sistenoy 

in that all but a very few oonoe?'n themselves at. laaat to a 

degree ·w:t th tha 1daal moral element as well. as with the 

positive law. This oharaoter1st1c ia tn evidence f:rom the 

eal'liest to tha moat modern treat1ses and stands in marked 

oontrast, -for example, to the view presented by Hans Kelaen 

that the natllral law doctrine 1s trt best a uaaful lia.l 

2. Throughout the ant1x-a period covered, the emphasis 

on poa1t1v1sm has been more p:ronounoed than that on naturalism, 

but during the twentieth oentury, poa1t1v1sm,haa bean even 

more prevalent than during the n1neteenth oentury. This 

corresponds to the altuat1on elsewhere 1n the western world. 

Naturalism, wh1le very muoh 1n evidence during this whole 
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period, haa become less · p~onounced during 'the . twentieth : than 

1 t ,.was ·during the nineteenth oent.µry. Th:ts ts -seen. in - the 

faot tha:t ; while tha:r?e wore several ·wo11 ks written durfog tija 

earlier period which could be ,classified as prfmarily 

naturalistic, ·no such works appeared in the representative 

tv1ent:teth oentu11y treaJ~1.aes surveyed. · This does not mean that 

no instances of relativel;-r pure. naturalism exist; rather, · it 

:suggests that this potnt of v
1
fa,1 has b(Jen tempel'ad with pos1• 

t'lvism in the minds of writers ~f systematic treat1.ses, and 
. .

tha~. naturalism' a onl.y a.pprao1ahle man1fostation appears in 

worlts auffi oien tly· di ch.otomous to bo olasa1f1ad as eolaotia. 

;;. 'Ihe · attempt made here to documon t _ the development 

of tha ,ldea ,that man. as an 1nd1v1dual should ,be entitled to 

- enjoy internatlonal, parsonal1~y .h~s 1rtdtoated rather_ Glaarly 
. . , . , '

the Jnoreased support tn recent time · for this :tmportan~. de• · 

velopment. 

While Albard1 alone among tha nineteenth century writers 

aspoysed this . cause, a considerable .number of the m~re modam 

schol£\l'S }'.lave entertah'lad the same view. It 1s of some s1gn1• 
I " • 

fiesnoe that approx1m9t,(Hy ; a third .• of .. the twentieth _ centur~ 

wr1 ters -of g~rteral works .tn Latin Atnerio ·a and nearly all of 

the "seekers" wa:r,a at least somewhat p~rsuaded in this 

di:r~oi;len .• .. ' . .. · :, __ , ' -, i_, 

It . 1.s not knovm whether this d.egrea of support would 

obtain throughout the western world- as a whole, but the fact 

that the Lattn American ideas on this matter are as strong 

as they are would lead to . the speculation thnt the status 

) .
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of the; tnd1v1dual parson in this co11ne·ction .. while manifestly 

undergoing some change, may be e:xpec·ted in the relatively 

naar future> to have become greatly modified.. 

4. Thare is ample lndica.tton 1n all of tho writings :of 

a .fatrly clo~e parallel between .the philosophy of;tnteir~ 

nation al· la111 In Lat1n .·Arnarfoa and throughout the 1.1wastern · 

. world. 

· .· . . Aa fa:r ,. aa · the ,modarnJ.nfluen oas ara conc~rnad, _ft is 
, . . . . . 

'; . . . . 

\\ avtdent that the · major : schools are represented in · La,tin 

: Amarioa ·together with/ several un1quely American· ideas. It 

rapp19a.rsr that of all the modern reco11etruat:tonist scho,ol:f ra-

·presented, the via\, of Duguit l1as bean the moat influenttal. 

5. W1th respect to the eo1natima . controversial question 
·, '

of the e:xistenee :of a . charaoter1stically Amarioan tr1t8rnat1onal 

law., it may be oon eluded that while a few part1oular1st 1c 
•• • 1 

' r11~os, practices, ·and · sentiments e.x1s'cr .Rs peculiax- -te> the 

·Western Hemi~phene., tha. gist of the polemi o saama to be· 

terminolog1oal., 1•.!~, the lssua seems to be whether this 

handful of peoul1arly Amar1aan rules ·· should be oallad Amari can· 
; 

international law, or . by :tha less formal term of 'lntar• 

nation al law tn Amert ca. 

There seems to ba ample support of Alvarez• view that 

:a ; sentiment of oontinental soiidartty does axtst _in some 
> >

degree., but here aga:tn the same terminological question is 

raised as to whether this senttmant 1s of enough sf.gnifi• 
. '

oance to war:r-ant the recognition o:f en Amari oan inter-

n at1 onal law. 
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In the last -.analysis there seems to be relatively -little 

support for tha American . school as such, except as quo.l1f1ed 

above. 

6. .As a whole I LatL1 Ame:rJcan views seem to parallel 

those of tha western world, but -.there · seems to be less ad-

herence 'in Latin America to rtg1d posttJYlsm,. than els0whore. 

This is tl"ua in tha sense that moral influences, wl':iile rala--

. gatad to l0saer roles more often than not 1n Hispanic Am~r1oa, 

are nevertheless rather con s:t stently recogntzed a.s hav:tng at 

least some legal· validity. 

In this connection, the qtiestion mny legitimately be 

raised as to whothar any legal · system oen avoid bain ,3 in soma 

~naasure eolaotio, and .in fact, whether th~ pos1tivtsts who · 

try ei the~ to deny the moral eleman t al together. o!' to rele• 

·gat~ lt entir:aly to a position antar1or to law have really 

done anything but confuse the ·issue by use bf defi.n 1t:tona 

that delimit too rig1d1y the broad subject of law. It will 

·be recalled that even the follower of Kelsen, Pedro Baptista 

Martina, observed that the moral, psychologioal, and socio-

logical el omen ts · 8re , expressed in custom which in turn is 

ultimately enforced by vtrtue ·of 1te auppo:r.t in tha jur1d1oal 

consc1enoe. Martina goes on to add that: 
. . •-. . .

Paraphrasing Kelsen hlmself1 it oan -be affirmed 
tl;lat it is not properly _ in jurld1ca1 oust om, 
bitt j_n i.ts mental rapresent8t1on, that the 
normative (V.itho:rity resides, the generative 
force of lavi.2 

Perhaps tha moat atri.king ooncluston to be drawn from 

,this entire study is that. virtually without axoeptton tha · 
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Latin Ji'merican au1ihor1.tfea on international lav1 have felt' 

that lt is' manifestly Ui."lrealistic to t1"y by m.eans of' di~lactio 

and d.sfini tion a to place this fundanient al element of n atu-

:raliam, outs:tde the acopa of law. 

As has boen obsarye·cl aa·1;,lie'r, this tendency stands :tn 
.... 

marl<:ad contra.st to relativist views such as Kelson' s belief 

that the natural' law'1s· pure mJth. It also stands opposed 

to ithe P\lfendorf'iari vlew that only the natural law is valid, 

but sfnae th.is last mentioned ,persuasion has virtually n.o 

support today, the impo?'i;an':le rests with the Let1.n American 

opposition to oomplete .. poaitlv1sm. 

It would seam thati the Latin American writers are say~ng

:tn effaot that the .and of law is just 1oa imd that just ice 

after a.11 is not ont11'."oly a ~ubj ectt,,e and relative th1t1.g 1 

but rather it 1a that, q~al:tty-•often . ralativa, i.t is true, 
from s:t tuation tn situation., yot absolute n evarthaless :tn 

• L

1 ts .ultimate goa.l••of the mutually harmon :tous 11apport ,,htoh · 
' _f 

must obtain among man 'qefora tha good life can h<3 re.altzed. 
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