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I. INTRODUCTION

Even though the relationship between a residential landlord and
tenant is a delicate one, oftentimes these arrangements go off without a
hitch. Occasionally, however, disputes between a landlord and a tenant
do arise, creating the need for courts to intervene. For example, when
there is a breakdown in the landlord-tenant relationship, or when the
tenant remains in the rental property after the lease has been terminated,
the landlord usually invokes the Eviction statute' to begin the legal
process of properly removing a tenant who is no longer welcome.

This Article provides an up-to-date summary of recent developments
in Kansas residential landlord-tenant law, including eviction law. More
than thirty years ago, in 1975, the Kansas legislature codified the Kansas
Residential Landlord and Tenant Act (KRLTA), which, along with the
Eviction statute, regulates much of the landlord-tenant relationship.> In
general, Kansas landlord-tenant and eviction law has not changed in the
last ten years.’ There has been fairly recent litigation, however,
concerning the landlord’s proper return of the tenant’s security deposit

Clinical Associate Professor, University of Kansas School of Law.

1. KAN.STAT. ANN. §§ 61-3801 to 61-3808 (2005).

2. KAN. STAT. ANN. §§ 58-2540 to -2573 (2005). The Eviction statute was formerly called
the Forcible Entry and Detainer statute and was found at KAN. STAT. ANN. §§ 61-2301 to -2311.
Kansas courts have long regarded the residential lease as a contract subject to the parameters laid out
in the KRLTA.

See also the Kansas Mobile Home Parks Residential Landlord and Tenant Act of 1992, which
parallels the KRLTA in many areas. KAN. STAT. ANN. §§ 58-25,100 to -25,127 (2005). The 1992
Act applies when the tenant owns the mobile home but leases the land upon which the home sits
from the landlord. When both the mobile home and space are rented from the same landlord, the
KRLTA applies.

3. See generally Stephen Kirschbaum, Prosecuting and Defending Forcible Entry and
Detainer Actions, J. KAN. B. ASS’N, Sept. 1996, at 20 (providing an excellent and comprehensive
overview of the KRLTA and the Forcible Entry and Detainer (FED) Statute, which is now called the
Eviction statute); see also generally Lawrence R. McDonough, Wait a Minute! Residential Eviction
Defense Is Much More Than “Did You Pay the Rent?”, 28 WM. MITCHELL L. REV. 65 (2001)
(discussing the legal issues regarding eviction).
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unacceptable.”” Wurtz’s letter also requested return of the $200 security
deposit and waiver of the $474 cancellation fee.®® Cedar Ridge
immediately provided a written response to Wurtz on October 4, 1999,
invoking the language of the lease.”” Specifically, Cedar Ridge
countered that, per the lease, Wurtz must provide a written thirty-day
notice to terminate the lease, forfeit the security deposit, and pay the
$474 cancellation fee.”® On October 29, 1999, Wurtz completed a notice
to move form asserting that she had bought a house.”' She moved out of
the apartment and paid prorated rent in the amount of $356 for the month
of November.> Thereafter, Cedar Ridge conducted an inspection on
November 9, 1999, and assessed the following costs to Wurtz on its
inspection sheet: a $474 cancellation fee and $104 in cleaning and
miscellaneous expenses.” Cedar Ridge also indicated that Wurtz
forfeited the security deposit of $200 because she prematurely terminated
the lease.®® They deducted $106 for overpayment of November rent,’
calculating a total of $472 owed by Wurtz.*

Waurtz refused to pay Cedar Ridge the $472 it claimed she owed.”’
After failed attempts at negotiating with Cedar Ridge, Wurtz filed a
small claims action requesting that the court order the return of her
security deposit and make a finding that the $474 cancellation fee was
grossly unfair.®® Cedar Ridge filed a counterclaim seeking the $472 they
originally demanded from Wurtz.*> The small claims court denied both
parties’ claims.*’

On Wurtz’s de novo appeal to the district court, the judge determined
that the language in the clause allowing Cedar Ridge to retain the
security deposit due to Wurtz’s failure to perform her obligations under
the lease was a liquidated damages clause and therefore precluded under
section 58-2550(b) of the KRLTA.*" The district court awarded Cedar

27. Id
28. Id
29. Id
30. Id
31. Id
32. M
33. Id
34. Id
35. Id. On November 20, 1999, the apartment in which Wurtz had lived was relet. /d.
36. Id.
37. Id
38. Id
39. M.
40. Id.
41. Id
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approximately six months before terminating the tenancy in writing.*
Consequently, she did not comply with the security deposit provision,
which required her to live in the leased premises for at least one year,
and ostensibly forfeited the security deposit she paid to the landlord.”® In
Vogel, the court determined that the provision requiring return of the
security deposit if Vogel failed to live in the rental property for a year
was a liquidated damages provision that could not be included in the
security deposit clause.”’ The court further reasoned that the landlord
was precluded from assessing a lump sum penalty against Vogel because
“K.S.A. 58-2550(b) provides that the landlord may only deduct for actual
damages sustained” and nothing more.*

Using Vogel as guidance, the Wurtz court reasoned that, under
section 58-2550(b), the security deposit covers actual damages, and the
landlord must itemize such damages in the form of a written notice to the
tenant.”> Furthermore, the court stressed, liquidated damages are by their
very nature not itemized.>* Thus, the court determined, the statute must
be interpreted to permit only actual, but not liquidated, damages.”
Relying on Vogel’s interpretation of section 58-2550(b), the Wurtz court
held “the district court correctly refused to award Cedar Ridge the entire
security deposit as liquidated damages, but correctly deducted the $104
in [actual] damages from the deposit.”*

As to the civil penalty assessed against Cedar Ridge, the appeals
court found that the district court erred in its calculation, noting that the
rent overpayment amount of $106 should not have been considered in its
calculation.”” Rather, the court noted, the civil penalty should have been
calculated in the following manner: $200 (security deposit) minus $104
(actual damages), for a total of $96, as this is the amount Cedar Ridge
wrongfully withheld. Thus, $96 (the amount wrongfully withheld)
multiplied by the civil penalty of one and one-half equals $144, totaling
$240 owed to Wurtz.>®

In summary, Kansas case law interpreting section 58-2550(b)
establishes that, when withholding all or part of a tenant’s security

49. Id. at 1097.

50. Id.

51. Id. at 1098.

52. Id

53. Waurtz v. Cedar Ridge Apartments, 18 P.3d 299, 302 (Kan. Ct. App. 2001).

54. Id

55. M

56. Id. See also infra Part I1.B. for further discussion of liquidated-damage clauses in leases.
57. Wurtz, 18 P.3d at 303.

58. Id. at 303-04.
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liquidated damages provision is for payment of a sum in lieu of
performance.””®

The court rejected DeWerff’s argument that the contract clause’s
reference to the $400 amount as a “penalty” was determinative. It held
that use of the term “penalty” throughout the contract was insufficient to
defeat the district court’s finding that the clause was a liquidated
damages clause.”” Instead, in determining whether to treat a contractual
provision as liquidated damages or a penalty, a court must look at the
facts before it and the underlying nature of the parties’ transaction.” A
contract clause will be deemed “a penalty where there is no attempt to
calculate the amount of actual damages that might be sustained in case of
breach.””

The other Kansas case assessing the validity and enforceability of
liquidated damages, Kvassay v. Murray,® arose in the Uniform
Commercial Code (U.C.C.) context.®' It involved the sale of baklava
between two merchants.®* In assessing whether the seller of baklava
would be allowed to enforce a liquidated damages clause that entitled it
to collect damages of five dollars per case of baklava if the buyer
“refuses to accept or repudiates the goods sold,” the Kansas Court of
Appeals applied only a reasonableness test.*® The court stated that under
the U.C.C., codified at chapter 84 of the Kansas Statutes, it was not
necessary to apply the two-part test (reasonableness and difficulty in
ascertaining damages) articulated under DeWerff.** Instead, the court
focused on three criteria provided within- the U.C.C. to measure
reasonableness.”® The three criteria are: “(1) anticipated or actual harm

76. Id. at 1208 (citing Erickson v. O’Leary, 273 P. 414, 414-15 (Kan. 1929)); see also Gregory
v. Nelson, 78 P.2d 889, 892-93 (Kan. 1938) (finding a contract provision, which declared an
advance payment could be kept by a vendor if the vendee defaulted, was a liquidated-damage clause
and enforceable); Kuter v. Bank, 152 P. 662, 664 (Kan. 1915) (finding a contract provision, which
fixed the measure of damages at a certain amount and required both parties to deposit that amount
for a bank to hold until the terms are satisfied, was security for enforcement of the contract and not a
penalty).

77. DeWerff, 626 P.2d at 1208. But see the dissent, which disagreed with other members of the
court about the use of the term “penalty.” Id. at 1211 (Abbott, J., dissenting). The dissent stressed
the purpose and intent of the parties, which was to impose a penalty for the breach of the
employment contract. This intent was clearly articulated in the contract; therefore, the use of the
term “penalty” within the contract cannot be discounted. 7d.

78. Id. at 1208 (majority opinion).

79. Id at 1209 (citing Gregory, 78 P.2d at 892).

80. 808 P.2d 896 (Kan. Ct. App. 1991).

81. Id. at 900.

82. Id. at 899.

83. Id. at 900-01.

84. Id. at 900.

85. Id. (citing KAN. STAT. ANN. § 84-2-718 (1996)).
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caused by breach; (2) difficulty of proving loss; and (3) difficulty of
obtaining an adequate remedy.”® After reviewing the reasonableness
test, the court remanded the case to the district court to determine
reasonableness in light of the three criteria.®’

Though the Court of Appeals sets out separate tests in DeWerff and
Kvassay to determine whether liquidated damages are allowable within
their respective contexts, in effect, the tests are nearly identical when
translated into the landlord-tenant context. Both cases appear to simply
suggest that, if a cancellation fee provision in a residential lease includes
an agreed upon amount that is reasonable and if the landlord can
demonstrate that, as a result of the tenant’s breach, the amount of
damages is difficult to determine; then the cancellation fee provision will
be considered an enforceable liquidated damages clause. Whether a
court employs the DeWerff two-part test or the Kvassay reasonableness
test should make no practical difference in assessing the validity of a
liquidated damages clause in a lease as long as the court considers the
relevant facts and circumstances surrounding the lease agreement. Thus,
there is no bright-line test for resolving whether cancellation fee clauses
are enforceable. Instead, the courts must make a determination as to
their enforceability on a case by case basis. Indeed, DeWerff and
Kvassay also demonstrate that the distinction between a valid liquidated
damages provision, which is enforceable under Kansas contract law, and
a penalty provision, which is void as illegal, may be difficult to make.

Another argument for enforcing cancellation fee provisions in
residential leases is that they are not expressly prohibited by the KRLTA.
Section 58-2545(a) states that parties to a residential lease agreement
may include “terms and conditions not prohibited” by the Act or other
rule of law.®® Section 58-2547 lists four provisions that a landlord and
tenant may not agree to in a residential lease.¥ Specifically, the statute
prohibits: (1) an agreement to waive or forego rights or remedies under
the KRLTA; (2) an automatic confession of judgment provision; (3) a
payment of attorney’s fees clause; and (4) an exculpation or limitation of
liability provision.”® The landlord’s inclusion of any of these provisions
in a lease may entitle the tenant to recover actual damages.” A
cancellation fee clause is not included in the list of prohibited terms, and

86. Id.

87. Id. at901.

88. KAN.STAT. ANN. § 58-2545(a) (2005).
89. KAN.STAT. ANN. § 58-2547 (2005).
90. Id.

91. Id. § 58-2547(b).
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agreement between the parties.'” In the landlord-tenant context,
examples of relevant factors that a court may consider in determining
unconscionability might include: (1) boilerplate language that the
landlord, who may be in a stronger economic position than the tenant,
incorporates into a lease; (2) a significant or excessive fee for the
tenant’s breach of the lease; (3) inclusion of clauses that are clearly
penalties or punitive in nature; (4) the circumstances leading up to the
execution of the lease; (5) the hiding of unfair or disadvantageous
clauses within the lease that adversely affect the tenant; (6) the use of
incomprehensible language within the lease; (7) the overall imbalance of
the rights and obligations of each party to the lease; and (8) the lease’s
exploitation of the undereducated, illiterate, or unsophisticated tenant.'®
It may be the case under this analytical approach that no per se rule
against prohibiting enforcement of cancellation fee clauses exists.
Rather, the enforceability of cancellation fee clauses must be determined
case by case.

A second argument against enforcement of cancellation fee clauses is
the converse of an argument supporting the enforcement of cancellation
fee clauses. As already mentioned, the KRLTA lays out the basic
parameters of the landlord-tenant relationship and does not explicitly
mention liquidated damages clauses. The Act’s silence on liquidated
damages might suggest that a cancellation fee provision or other
liquidated damages clause, which allows the landlord to collect rather
than retain money for actual damages from a tenant for conditions
beyond what the Act explicitly provides, may not be allowable, although
the Act does permit the landlord and tenant to include other terms and
conditions not prohibited by the KRLTA or other rule of law. Indeed, it
may be that courts draw a distinction between allowing a landlord to
include lease terms which allow the landlord to retain money paid by the
tenant for a security deposit and allowing a landlord to collect damages
for a tenant breach.

The statutory framework of the KRLTA itself further supports this
argument, specifically subsections (b) and (d) of section 58-2550, both of
which detail the treatment of the security deposit at the end of the

102. 1d.

103. See id. at 90607 (discussing unconscionability generally). In another case, the lessor of a
combine filed suit in federal court to recover damages from a lessee arising from the repossession
and sale of a combine. The federal district court held that the liquidated-damage clause included in
the lease, and entitling the lessor to collect $12,054.43 from the lessee as a deficiency from the resale
of the combine, was unconscionable and therefore unenforceable. John Deere Leasing Co. v.
Blubaugh, 636 F. Supp. 1569, 1570-75 (D. Kan. 1986).
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tenancy.'® The language of section 58-2550(b) expressly provides that
the landlord may only deduct damages and accrued rent from the security
deposit.'” The Kansas Court of Appeals has interpreted this statutory
provision to permit the landlord to apply part or all of a security deposit
to accrued rent and actual damages.'® Moreover, the court has also held
that any other conditions placed on return of the security deposit which
entitle the landlord to retain any or all of the security deposit as a result
of the tenant’s breach are liquidated damages clauses and not permissible
under the security deposit provisions of the Act.'”” The language of
section 58-2550(d) is similarly restrictive. It allows for forfeiture of the
tenant’s security deposit if the tenant attempts to apply the security
deposit to rent at any time during the tenancy, so long as the lease clearly
includes this forfeiture language.'”® When interpreting the subsections in
light of each other, there is strong indication that the Act only allows
forfeitures of this specific type. Therefore, it is conceivable that
allowing the landlord to collect damages of any other kind or for any
other tenant breach is not permissible because it is not explicitly
provided for under the Act.'”

A final argument against enforcing liquidated damages clauses, -such
as cancellation fee provisions, against tenants rests squarely on section
58-2565, which requires the landlord to “make reasonable efforts to rent
[the leased premises] at a fair rental” if the “tenant abandons the dwelling
unit.”'"® In a situation where the tenant has abandoned or voluntarily
surrendered the rental property prior to expiration of the lease agreement,
the statute requires the landlord to mitigate any damages as result of the
tenant’s premature termination of the landlord-tenant relationship.
Therefore, the landlord’s immediate enforcement of the cancellation fee
against the tenant obviates the statutory mandate that the landlord
mitigate damages. As such, the tenant who finds himself in the

104. KAN. STAT. ANN. § 58-2550(b), (d) (2005).

105. Id. § 58-2550(b).

106. See Vogel v. Haynes, 730 P.2d 1096, 1098 (Kan. Ct. App. 1986) (emphasis added).

107. Id.

108. KAN. STAT. ANN. § 58-2550(d); see also Clark v. Walker, 590 P.2d 1043, 1050 (Kan. 1979)
(stressing that the lease must include clear forfeiture language in order for the landlord to treat the
security deposit as forfeited under section 58-2550(d)).

109. Though the Kansas courts have created an exception with regard to late fees, it is arguable
that the late fee, in most cases not exceeding ten dollars, is negligible and is not viewed as liquidated
damages.

110. KAN. STAT. ANN. § 58-2565 (2005). Subsection (b) of section 58-2565 allows the landlord
to enter the dwelling at times reasonably necessary if the tenant is absent from the unit in excess of
thirty days. Also, this subsection provides that if the tenant is ten days in default for nonpayment of
rent and has taken a substantial portion of his belongings, the landlord may treat the dwelling as
abandoned. /d.
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unfortunate position of being assessed a reasonable cancellation fee for
premature termination of a lease may successfully argue that the landlord
must prove his reasonable efforts to lease the rental property before a
cancellation fee can be assessed.

Thus, it remains unresolved whether liquidated damages clauses,
such as cancellation fee provisions found in residential leases, are
enforceable. Arguably, liquidated damages may be permissible in a
residential lease, provided they are not unconscionable and do not relate
to the tenant’s security deposit. Indeed, whether a cancellation fee or
other lump sum payment clause included in residential leases is
enforceable in court may rest on whether the amount provided in the
liquidated damages clause is reasonable and does not rise to the level of
unconscionability. It may also depend largely on the particular facts and
circumstances surrounding the lease agreement and on whether the
courts will draw a distinction between a landlord’s proper withholding of
a security deposit and the landlord’s right to collect reasonable damages
for a tenant’s breach.

C. Landlord’s Substantial Compliance in Return of the Tenant’s
Security Deposit: A Rare Defense to Civil Penalties

A few years after Wurtz, the Kansas Court of Appeals again dealt
with a landlord’s wrongful withholding of a tenant’s security deposit,
this time in a different context. In A&S Rental Solutions, Inc. v. Kopet,'“
the court addressed whether strict compliance is required in returning a
tenant’s security deposit under section 58-2550(b) of the KRLTA.'?
The original tenants, George Lien and Julie McEnaney, who paid the
$900 security deposit at the beginning of their tenancy, subleased the
rental property to third parties, Terance and Jodie Kopet.'” The
landlord, A&S, acquiesced to the sublease. Moreover, with the
agreement of Lien and McEnaney, A&S retained their original security
deposit of $900 in order to ensure the performance of the sublessees, the
Kopets.'"

At the end of the sublease, A&S sought to return the security deposit
to its rightful owner. Unsure whether the original lessees or the
sublessees were rightly entitled to the amount, A&S filed a petition for

111. 76 P.3d 1057 (Kan. Ct. App. 2003).
112. Id

113. Id. at 1058.

114. Id
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additional obligations beyond the original lease. The new amendment to
the KRLTA, section 58-2570(¢), states that if the landlord provides a
document to the tenant that includes any additional language not
contained in the original lease agreement, then the document must
include the following language in no less than ten-point boldface type:
“YOUR SIGNATURE ON THIS DOCUMENT MAY BIND YOU TO
ADDITIONAL TERMS NOT IN YOUR ORIGINAL LEASE
AGREEMENT. IF YOUR LEASE REQUIRES YOU TO GIVE
WRITTEN NOTICE OF YOUR INTENT TO VACATE, YOU HAVE A
RIGHT TO DECLINE TO SIGN THIS DOCUMENT AND TO
PROVIDE WRITTEN NOTICE IN ANOTHER FORM.”'*

Being a fairly recent addition to the KRLTA, no Kansas cases have
addressed section 58-2570(¢), nor are there any decisions from other
states that provide guidance in this area. Hopefully, the above proviso
printed in boldface type will catch the attention of the unsuspecting
tenant who ignores or otherwise fails to carefully read documents that a
landlord frequently issues to the tenant as the end of the tenancy nears.

A related problem is the automatic lease renewal clause, a provision
which a landlord includes in the original lease with the tenant.'”> This
type of clause states conditions that the tenant must meet prior to the
lease expiring, such as providing the landlord with a thirty-day notice of
the tenant’s intent to vacate the leased premises.'* In some leases, these
clauses require the tenant to notify the landlord of his intent to vacate
sixty or ninety days before the expiration of the original lease.””® The
tenant’s failure to meet the notice obligation results in automatic renewal
of the lease for an additional period, or in the alternative, the tenant’s
payment of specified liquidated damages to the landlord."*

To date, no Kansas case addresses the legality of the automatic lease
renewal clause, but like cancellation fee clauses, the KRLTA does not
expressly provide for them."””” In 2006, a bill introduced to the Kansas
legislature sought to prohibit a landlord’s ability to include automatic

152, Id.

153. See Sophia Maines, Aufomatic Lease Renewal Can Be Costly, LAWRENCE JOURNAL-
WORLD (Kan.), June 16, 2006, at Al (“Automatic renewals are either a blessing or a curse,
depending on what side of the fence people are on.”).

154. See id. (giving an example of a situation where a tenant had until a specific date to give
notice before vacating).

155. See id. (noting that those opposed to automatic renewals wanted a law prohibiting such
renewals more than ninety days before the lease expired).

156. See id. (reporting a resident must pay $1600 to break a lease that was automatically
renewed when she failed to give notice of her intent to vacate).

157. See id. (“The law currently makes no direct mention of automatic renewals.”)
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demand notices under both statutes may be combined, explicitly stating
so in the Eviction statute.'”

Lastly, in 2000, the legislature made a relevant change to the small
claims procedure. The amendment limited a person to filing no more
than ten small claims in the same court during any calendar year.
Importantly, this limited the number of actions a landlord could file pro
se to collect back rent or actual damages from a tenant after the tenancy
ended. In 2006, the legislature amended the statute yet again increasing
the number of filings to twenty per year.'™

IV. THE IMPACT OF FEDERAL LAW ON EVICTIONS

A. Fair Debt Collection Practices Act:""* General Principles Relating
to Residential Evictions

In 1977, the federal Fair Debt Collection Practices Act (FDCPA) was
enacted with the purpose of protecting consumers from deceptive,
abusive, and unfair collection practices of many third-party debt
collectors.'” In essence, the Act requires a debt collector to refrain from
engaging in threatening, rude, or obnoxious conduct in efforts to collect a
debt on behalf of a creditor.'’® It also requires the debt collector to
provide the debtor with a written verification notice that contains the
following information: (1) the debt amount; (2) the creditor’s name; (3) a
statement informing the debtor that there is a thirty-day period in which
to dispute the debt, otherwise the debt collector will assume that the debt
is valid; (4) a statement that the debtor has a right to verify the debt and

172. See KAN. STAT. ANN. § 61-3803 (2005) (““The notice {of eviction] may be combined with
any notice provided for in {the KRLTA].”).

173. KAN. STAT. ANN. § 61-2704a(b) {Supp. 2006).

174. This brief discussion of the Fair Debt Collection Practices Act as it relates to state landlord-
tenant and eviction laws only highlights some relevant provisions of the Act and is in no way a
comprehensive overview. It is strongly recommended that the reader review the full text of the
FDCPA, which can be found at 15 U.S.C. §§ 1692 to 1692p.

175. 15 U.S.C. § 1692(a) (2000). For further discussion of the FDCPA, see generally Laura L.
Ice, The Fair Debt Collection Practices Act: Attorneys Beware, J. KAN. B. ASS’N, Dec. 1995, at 32;
Bennett S. Silverberg, Advantage Tenant: Fair Debt Collection Practices Act Gives Tenants
Oversized Rackets in the Eviction Match, 8 J.L. & PoL’Y 227 (1999); Eric M. Steven, From
Landlord/Tenant to Debt Collector/Consumer and Back Again: Landlord/Tenant Notice Practice
and FDCPA Compliance After Romea, 35 GONZ. L. REV. 175 (1999/2000); Joshua P. Foster, Note,
The Application of the Fair Debt Collection Practices Act to Article 7 of the New York RPAPL, 74
ST. JOHN’s L. REV. 451 (2000); Kara B. Schissler, Note, Come and Knock on Qur Door: The Fair
Debt Collection Practices Act's Intrusion into New York's Summary Proceedings Law, 22 CARDOZO
L.REV. 315 (2000).

176. See 15 U.S.C. § 1692(e) (discussing the purpose of the FDCPA as “eliminat[ing] abusive
debt collection practices by debt collectors™).
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the debt collector will supply proof of the debt, if the debtor makes such
a request in writing; and (5) the name and address of the original creditor
in instances where the current creditor is not the original creditor, if the
debtor requests the information in writing.'”” The Act also requires that
the debt collector include what is called a “mini-Miranda” warning in all
oral and written communications with the debtor.'”® This mandatory
disclosure provides, in relevant part, that the debt collector is “attempting

to collect a debt and that any information obtained will be used for that

purpose.’vl79

Though initially attorneys were exempt from the FDCPA, Congress
later repealed this exemption.'® Confusion about the type of work (i.e.,
prelitigation collection efforts versus participation in pure litigation) and
conduct by lawyers that would implicate liability under the Act led to the
1995 U.S. Supreme Court case of Heintz v. Jenkins."®' In Heintz, the
Supreme Court held that the FDCPA applied to lawyers “regularly
engaged” in the collection of consumer debt, even if those collection
efforts relate to litigation.'® Although Heintz clarified that attorneys
could be subject to the Act for representing clients in litigation matters,
there is still debate about what it means for a lawyer to be “regularly
engaged” in consumer debt collection.'®

The FDCPA obviously applies to attorneys who qualify as debt
collectors in efforts to secure payment of, for example, overdue medical
bills or dishonored checks on behalf of creditors.'® Indeed, whether the
Heinz rule applies to attorneys representing landlords in summary
proceedings, such as eviction actions, seems remote, even in instances
where the attorney, as a prerequisite to filing an eviction action for

177. 15 U.S.C. § 1692g(a) (2000).

178. 15 U.S.C. § 1692¢e(11) (2000). See also lce, supra note 175, at 34 (referring to the Act’s
requirement as a “mini-Miranda” warning).

179. Id.

180. Fair Debt Collection Practices Act of 1986, Pub. L. No. 99-361, 100 Stat. 768 (1986).

181. 514 U.S. 291 (1995).

182. Id.

183. See Silva v. Mid Atl. Mgmt. Corp., 277 F. Supp. 2d 460, 466 (E.D. Pa. 2003) (holding a
law firm qualified as a “debt collector” under the FDCPA because the firm accepted at least ten
collection cases annually, even though the debt collection activity of the law firm amounted to only
one percent of the volume of the firm’s cases).

184. See Goins v. JBC & Assocs., P.C., 352 F. Supp. 2d 262, 298 (D. Conn. 2005) (holding the
owner of a law firm was a “debt collector” because the owner collected outstanding debts on behalf
of his clients); see also Crossley v. Lieberman, 868 F.2d 566, 569 (3d Cir. 1989) (noting an attorney
was a debt collector based on a collection letter he sent to debtor). For further discussion of “debt
collectors” under the FDCPA, see Oldroyd v. Associates Consumer Discount Co., 863 F. Supp. 237,
241-42 (E.D. Pa. 1994), where the court held that a mortgage company was not a debt collector
under the FDCPA.
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eviction petition on behalf of the landlord, alleging nonpayment of rent
as the basis for the suit. Whether the attorney must comply with the
FDCPA when merely filing the eviction action in which back rent is also
sought may depend on, at least, two important considerations: (1)
whether the attorney is a debt collector under the Act; and (2) whether
the Act requires compliance for only filing the eviction action on behalf
of the landlord. Romea does not speak to the issue of whether an
attorney who is a debt collector must comply with the Act when filing an
eviction action seeking back rent, though Heintz hints that compliance
with the FDCPA in litigation matters is necessary if the attorney is a debt
collector attempting to collect a debt on behalf of a creditor even if the
collection of back rent is part and parcel of the eviction action.

2. The Attorney Who Is Not a “Debt Collector” Under the FDCPA
Need Not Comply

If the attorney is not a debt collector under the Act (or under Heintz),
then the attorney is not required to comply with the Act. This means that
in instances where the landlord seeks back rent from the tenant, the
attorney can prepare and deliver to the tenant the combined three-day
demand notice under Kansas law on behalf of the landlord without the
possibility of facing civil penalties under the FDCPA. It also means that
the attorney can file the eviction action and seek back rent from the
tenant without violating the Act.

As mentioned previously, the question about whether an attorney
qualifies as a debt collector is an ongoing debate. Though it may be
arguable that a specific attorney does not “regularly engage” in debt
collection so as to make him subject to the Act, it is possible that the
tenant could likely assert that the attorney is a debt collector under the
Act. In such case, the attorney must meet and defeat this challenge. As a
safeguard, an attorney who seeks to collect any debt on behalf of a
creditor should comply with the FDCPA, even in the eviction context,
where the attorney’s representation in collecting back rent is secondary
to seeking lawful possession of the rental property on behalf of the
landlord.

3. Actions Constituting an Attorney’s Full Compliance with the
FDCPA

Whether the landlord’s attorney must comply with the FDCPA when
merely filing the eviction action on behalf of the landlord who is also
seeking back rent remains unclear because Romea hinged on the law
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firm’s prelitigation efforts to collect back rent from the tenant. It seems
plausible that if the landlord seeks to collect its own debt by delivering a
three-day demand notice to the tenant and is unsuccessful, then
nonpayment of rent becomes the legal basis for the eviction action, and
the attorney should not be held liable under the Act for failing to comply
with its notice requirements. However, the eviction petition seeking
back rent from the tenant may be considered a “communication” under
the FDCPA’s broad definition of the term; therefore, if the attorney is a
debt collector, he must comply with the notice requirements of the Act or
face civil penalties. Consequently, because the civil penalties for
violating the FDCPA are harsh and may be unavoidable, any attorney is
well-advised to comply with the FDCPA if he is representing a landlord
in an eviction matter seeking back rent.

Full compliance with the FDCPA creates at least two distinct options
for attorneys to follow when handling eviction actions where
nonpayment of rent is the basis for the suit. The practical effect of either
is that compliance with the FDCPA gives the tenant more time to remain
in the rental property without paying rent. That is, the landlord must
wait longer to gain lawful possession of his rental property without
receiving the tenant’s monthly rent.

Under the first option, if the landlord issues the combined three-day
demand notice under Kansas law and the tenant does not comply with
terms of the notice, the attorney can file an eviction lawsuit seeking back
rent.”’> In the eviction petition, the attorney should include all of the
information required in the FDCPA verification notice. Then, the
attorney should allow thirty days for the tenant to answer the petition or
for the tenant’s first appearance in the eviction action to be scheduled.”"
The petition should also include the mini-Miranda disclosure. Once
thirty days have lapsed or all requirements of the FDCPA have been
fulfilled, the eviction action can proceed as provided in the Eviction
statute.

The second option considers the attorney’s involvement as a debt
collector in issuing the combined three-day demand notice required
under state law. If the landlord enlists the attorney to issue the combined
three-day demand notice, the attorney should allow the tenant thirty,
rather than three, days to comply, thereby yielding to the notice

212. See supra notes 207—11 and accompanying text (discussing three-day demand notices).

213. Under section 61-3805 of the Kansas Statutes, once the eviction petition is filed, the court
shall determine when the first appearance shall be scheduled. The statute states that “[s]uch time
shall be not less than three nor more than 14 days after the date the summons is issued.” KAN. STAT.
ANN. § 61-3805 (2005).


















